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land), 1806 — —1813 ... ... •*• ••• ••• 

Buck’s Cases in Bankruptcy, 1 vol*, 1816 — 1820 
Bullet’s Nisi Prius (published, Ijondon, 1772) ... 

Bulstrode’s Beports, King’s Bench, fob, 3 parts in 1 voL, 1610 — 
1626 ... ... ... ... ... ... ..* ... 
Bimbury’s Beports, Exchequer, fob, 1 vob, 1713 — 1741 
Burrow’s Beports, King’s Xlench, 6 vols*, 1756 — 1772 ... 
Burrow’s Settlement Cases, King’s Bench, 1 vob, 1733 — 1776 
Burrell’s Beports, Admiralty, ed. by Marsden, 1 vob, 1648 — 1840 

Court of Appeal Beports, 3 vols*, 1867—1877 ... 

Carrington and Payne’s Beports, Nisi I?rius, 9 vols., 1823 — 1841 
Common Bench Beports, 18 vols., 1845 — 1856 ... 

Common Bench Beports, New Series, 20 vols., 1856 — 1865 
Canadian Bankruptcy Beports Annotated, 1920 — (current) ... 
Central Criminal Court Cases (Sessions Papers), 1834 — 1913 ... 
Common Law Chambers ... 

Cape Xja'^v Journal ... ... ••• ... ... ... ••• 

Canada Law Journal, New Series, 1865 — (current) 

Canada Xjaw Journal, Old Series, 10 vols., 1855 — 1864 
Common Law Beports, 3 vols., 1853 — 1855 
Commonwealth Law Ileports 
Calcutta Law Beporter 
Canadian Law Times 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas ... ... ... ^ ... 

Law Beports, Common Pleas Division, 5 vols., 1875 — 1880 ... 
Cape Ihx»vincial Division Reports 
Canadian Beports, Appeal Cases ... 

Cape Times Beports of the Supreme Court of the Cape of Good 

xlOJDO ••• ••• ••• ••• 

Calcutta Weekly Notes ... ... ... ... 

Cabab4 and Ellis’s Beports, Queen’s Bench Division, 1 vob, 
1882'““188o ... ... ... ... ... ... ... 

Caldecott’s Magistrates’ Cases, 1 vob, 1776 — 1785 
Calthrop’s City of London Cases, King’s Bench, 1 vob, 1009 — 
1618 **. *.» ... ... ... ... ... ... 

Cameron’s Supreme Court Cases ... 

Cameron’s Supremo Court Practice 
Campbell’s Beports, Nisi Prius, 4 vols., 1807 — 1816 
Commercial Law Beports of Canada 
Canadian Criminal Cases, Annotated 

t>ai^a^lian Clazette *.* ... *.* *** ... ... *** 

Canadian Bailway Cases ... 

Carrington andKirwan’s Beports, Nisi Prius, 3 vols., 1843 — 1853 
Carrington and Marshman’s Beports, Nisi Prius, 1 vob, 1841 — 
1842 ... ... ... *** ... ... ... ... 

Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of the Beformed Church ot 
England, 2 vols., 1546 — 1710 ... 

New Brunswick Beports (Carleton) 

Oarpmael’s Patent Cases, n2 vols., 1602 — 1842 ... 

Carter’s Beports, Commo Pleas, fob , 1 vob, 1664 — 1673 
Cases on British North America Act (Cartwright) 

Carthew’s Beports, King’s Bench, fob, 1 vob, 1687 — 1700 
Cary’s Beports, Chancery, 1 vob ... 

Cases in Chancery, fob, 3 parts, 1660 — 1697 

Cases of Practice, King’s Bench, 1 vob, 1655 — 1775 

Cases of Settlements and Bemovals, 1 vob, 1685 — 1727 
Cases ienip. Finch, Chancery, fob, 1 vob, 1673 — 1680 
Select Cases temp. King, Chancery, fob, 1 vob, 1724 — 1733 *** 
Cases in Equity temp, Talbot, fob, 1 vob, 1730 — 1737 

Cassells’ Digest 

Ijaw Beports, Chancery Division, since 1890 (e.g.^ [1891] 1 Ch.) 
Law Beports, Chancery Appeals, 10 vols., 1865 — 1876 

Choyce Cases in Chancery, 1557 — 1606 

Upper Canada Chancery Chambers Beports 

Law Hearts, Chancery Division, 45 voLs., 1875 — 1890 

Christopher Bobinson’s Beports, Admiralty, 6 vols*, 1798 — 1808 

Charley’s Chamber Cases, 2 vols*, 1875 — 1876 

Charley’s New Practice sports, 3 vols., 1875 — 1876 

New Brunswick Beports (Chipmau) 
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Eng. 
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Eng. 
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Aus. 
Ind* 
Can. 
Can* 
Can* 
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S. Af. 
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Eng. 
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Can. 
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Can. 

Can. 
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Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Eng. 

Eng. 
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xviii Keports iNciiJDi:i> in tuip Work and their Abbreviations. 


O^hi^v • • • • • • 

Q. & Fin. 

Cl. & Sc. Dr. Cos, 
CJlny. ... ... 

Clif. & Rick, 
aif. &St«ph. ... 

Co. ... ... 

Co. Ent. 

Co. Inst. 

Co. Xj. J. ... 

Co. Xjitt. . • . 

Co. Rep. 

C/Och. ... ... 

Cockb. A; Rowo 
Coll. ... ... 

Coll. Jurid. 

Colies 

Cx^lt. ... ... 

C^om. ... ... 

Com. Cas. 

Com. Dig. 

Comb. 

Con. & Ijaw. 

Cong. L>ig. 

Const 

Cooke & Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. l^r. Cas. ... 
Coop. temp. Brough. 

Coop. iemp. Colt. 

C*or. ... ... 

Corb. & I). 

Correspondanccs Jud. 
Coupcr ... 

Cout. 

Cout. Dig. 

Cowp. 

Cox & Atk. 

Cox, C. C. 

Cox, Eq. Cas. 

Cox, M. & 11. ... 

Cr. & J. 

Cr. & M. 

Cr. & Ph. 

Cr. App. Rep. ... 

Cr. M. & II. 

Craw. & D. 

Craw. & D. Abr. C. 
Cress. Insolv. Cas. 
C^ripp.s’ Church Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cru. Dig. 

Cunn. 

Curt 

• ... ... 

X3. c. ... ... 

D. L. R. 


Chitty’s I*ractice Reports, King^a Bench, 2 vols., 1770 — 1822 
Clark and Pinnelly’s Reports, House of Lords, 12 vols., 1831 
1846 ... ... ... ... •••, ••• ••• 

Clark and Scully*s Drainage Cases 

Clayton’s Repoits and Pleas of Assizes at Yorke, 1 vol., 1631 

Clifford and Bickari’ Locus Standi Reports, 3 vols., 1878 — 1884 
Clifford and Stephens* Locus Standi Reports, 2 vols., 1867 — 1872 
Cook’s lower Canada Admiralty Court Cases ... 

Coke’s Entries 

C>oke 8 Institutes ... ... ... ..• ... ... ... 

tyolonial Xja^v J oumal ... ... ... ... ... ... 

Coke on Xittleton (1 Inst.) 

Coke’s Reports, 13 parts, 1672 — 1610 
Nova Scotia Reports (Cochran) .... 

Cockbum and Rowe’s Election Cases, 1 vol., 1833 
CoUyer’s Hearts, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 vols. 

Colics’ Cases in Pai'liament, 1 vol., 1697 — 1713 
CJoltman’s Registration Cases, 1 vol., 1879 — 1885 
Comyns’ Reports, King’s Bench, Ck>mmon Pleas, and Ex- 
chequer, fob, 2 vols., 1605 — 1740 
Conunercial Cases, 1895 — (current) 

Comyms’ Digest 

Coml^rbach’s Reports, King's Bench, foh, 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 
1841'"'“ 1843 ... ... ... ... ... ... ... 

O’ongdon s Digest ... ... ... ... ... ... ... 

Const’s edition of Bott’s Poor Laws, 3 vols., 1807 
Cooke and Alcock’s Reports, King's Bench (Ireland), 1 vol., 

1 833 1 834 ... ... ... ... ... ... ... 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s I*ractlcal Register of the Common Pleas, 1 vol., 1702 — 

1/42 ... ... ... ... ... ... ... ... 

G. Cooper’s Report.s, Chancery, 1 vol., 1792 — 1815 

C. P. Cooper’s Reixirts, Chancery Practice, 1 vol., 1837 — 1838 
C. P. Cooper’s Cases /cwp. Brougham, (Chancery, 1 vol., 1833 — 

1 834 ... ... ... ... ... ... ... ... 

C. P. Cooper’s Caso.s irmp. Cottonham, Chancery, 2 vols., 1840 — 

1848 (and iiiiscellaneous earlier cases) 

Coryton’s Reports ... 

Corbett and Daniell’.s Election Case.s, 1 vol., 1819 
Correspondances Judiciaircs 

Coupor’s Justiciary Repoi'ts (Scotland), 5 vols., 1868 — 1885 ... 
Coutlecs’ Unreported Cases 
Coutlees’ Digest 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol. ,1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

H. C. Cox’s Equity Case's, 2 vols., 174.5 — 1797 ... 

Cox, Macrae, and Ilertslei’s County Courts Cases and Appeals, 
1 vol., 1846 — 18o2 ... ... ... ... ... ... 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1833 
Crompton and Mecson’s Reports, Exchequer, 2 vols., 1833 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminal Appeal Reports, 1908 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 
1 8^14 1 t^3tj ... ... ... ... ... ... ... 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1840 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 
Cresswell’s Insolvency Cases, 1 vo!., 1827 — 1829 
Cripps’ Cliurch and Clergy Cases, 2 parts, 1847 — 1850... 

Croke’s Reports fernp. Charles I., King’s Bench and Common 

I*leas, 1 vol., 1025 — 1041 

Croke’s Reports femp. Elizabeth, King’s Bench and Common 

I’leM, 1 vol., 1582 — 1003 

Croke’s Reports iemp. James X., King’s Bench and Common 

X*leas, 1 vol., 1003 — 1025 

Cruise’s Digest of the Law of Real Property, 7 vols 

Cunningham’s Kepf)rts, King’s Bench, fob, 1 vob, 1734—1735 
Curieis’ Ecclesiastical Reports, 3 vols., 1834—1844 

Duxbury’s Reports of the High Court of the 8<^uth African 

Republic 

Dorion’s Queen’s Bench Reports ... 

Dominion Ijaw BeporU 


EngL 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng. 


Ir. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Ind. 

Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 

Eng* 

Eng. 

Eng. 

Eng. 

ling. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Cau* 



Dal* 

Dalr. 
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... Daliaon's Reports, Common Pleas, fol,, 1 vol., 1540 — 1574 
... Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol.. 


• • • 

• • • 


• •• 


l^an* ... 
Dan. & LI. 

Day. & Mer. 

Day* Ir. ... 

Day. Pat. Cas. 
Day 

Dea. &> Sw. 
]Oeao. ... 
Deac. & Ch. 
Dears. & B. 
Dears. C. C. 
Deas & And. 

De 6. 

De G. & J. 

De G. & Sm. 

De G. F. & J. 

De G. J. & Sm. 

Do G. M. & G. 

Delane ... 

Den. 

Dick. 

Dirl. 


I^ods. ... ... 

Donnelly 

Doug. El, Cos. ... 
Doug, K. B. 

Dow 

Dow & Cl. 

Dow. & li, 

Dow. & Hy. K. B. 

Dow. & Ry. M. C. 
Dow. & Ry. N. P. 
Dowl. 

Dowl. N. S. 

Dr. & VVol. 

Dr. & War. 

I^ra. ... ... 

Drew. 

Drew. & Sm. 
Drinkwater 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Oiig. 

Dunl. (Ct. of Sods.) 

Dunning 

Durie 

Dyer 

E. & A. ... 

E. & B. ... 

E. & E 

E. B. &E. 


• •• 


E. D. 0. 

E. D. L. 

E. L. U. 

E. li. (or Eng. Rep.) 

E. R 

Eag. 


1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1829 
Davison and Merivale’s Reports, Queen’s Bench, 1 vol., 1843 — 
1844 ... ... ... ... ... ••• ••• 

Davys’ (or Davis’ or Davy’s) Reports (Ireland), 1 vol., 1604 — 
1611 ... ... ... ... ... ••• 
Davies’ Patent Cases, 1 vol., 1785 — 1816 
Day’s Election Cases, 1 voL, 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855 — 1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsly and Bell’s Crown Cases Reserved, 1 vol., 1856 — 1858 
Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1856 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 
De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1852 ... 
Do Gex, Fisher and Jones’s Reports, Chancery, 4 vols., 1859 — 
1862 ... ... ... ... ... ... ... 

De Gex, Jones, and Smith’s Repoi-ts, Chancery, 4 vols., 1862 — 

1 86o ... ... ... ... ... ... ... ... 

De Gex, Macnaghten and Gordon’s Reports, Cliancery, 8 vols., 
185 1“^ 1857 ... ... ... ... ... ... ... 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1665 — 1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Dowling and Lowndes’ Practice Reports, 7 vols., 1843 — 1849 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 
1 827 ... ... ... ... ... ... ... ... 

Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 
Dow’ling and Ryland’s Reports, Nisi Prius, 1 part, 1822 — 1823 
Dowling’s Practice Reports, 9 vols., 1830 — 1841 
Dowling’s I^ractice Reports, New Series, 2 vols., 1841 — 1843 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1 84 1 ... ... ... ... ... ... ... ... 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 
1 84vi ... ... ... ... ... ... ... ... 

Draper’s King’s Bench Reports ... 

DiX'wry’s Reports, Chancery, 4 vols., 1852 — 1859 
Diew’ry and Smale’s Reports, Chancery, 2 vols., 1859 — 1865... 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 
1 8o9 ... ... ... ... ... ... ... 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 
— 1844 

A V' ••• ««• ••• ••• ••• ••• 

Dugdale's Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 
1838 — 1802 ... ... ... ... ... ... ... 

Dunning’s Reports, King’s Bench, 1 vol., 1753 — 1754 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 
1 ^14 2 ... ... ... ... ... ... ... ... 

Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 

Upper Canada Error and Appeal 

Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1852 — 
1 858 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858^1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 
1 858 1 869 ... ... ... ... ... ... ... 

Reports of the Eastern Districts Court (Cape) from 1880 
South African Law Reports, Eastern Districts Local Division 
Ea.stem Law Reporter 
English Reports 
Ontario Election Reports ... 

Eagle and Vounge’s Tithe Cases, 4 vols., 1204 — 1825 ... 


XiK 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Eng. 

Scot. 

Eng. 
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Eng. 

Eng. 
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Eng. 

Eng. 
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Scot. 

Eng. 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Can. 

Eng. 

Eng. 

Eng. 
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Eng. 

Scot. 

Eng. 

Scot 

Eng. 

Can 

Eng 

Eng 

Eng 
S. Af 
S. Af 
Can 
Eng 
Can 
Eng 
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East 

East, P. C. 

Ecc. & Ad. 

Eden 
Edgar 
Edw. 

Elchies ... 
Emden’s B. C. ... 


Eng. I^. Cas. 

Eq. Cas. Abr. 

Eq. Rep. 

Esp. 

X^. « • . ... 

Exch. 

Exch. C. R. 

F. (Ct. of Sess.) 

P. 

F. & F. ... ... 

F. N. D. 

Fac. Coll. 

P^alc. ... ... 

Falc. & Fitz. 
Fenton ... 

Ferg. 

Fitz. Nat. Brev. 
Fitz-G. ... 

FI. & K. ... 

Fonbl. 

For. 

Forb. 

Fort. De Laud. 
Fortes. Rep. 

Fost. 

Fount. ... 

Fox & 8. It. 

Fox & S. Reg. ... 
Fras. 

Freem. C^. 

Freem. K. B. 


G. 

G. &R. 

G. I. Dig. 

G. W. D. 

G. W. L. 
Gal. & Dav. 
Gale 

Gaz. L. R. 
Geld. Dig. 
Gib. Cod. 
OifT. 

GUb. 

GUb. C. P. 
GUb. Ch. 

Gilm. & F. 


Gl. & J. 

Glanv 

Glanv. El, Cas. ... 
Glascock 


• • ■ 

• • • 


East's Reports, King's Bench, 16 vols., 1800 — 1812 ... 

Blast 6 X'leas of the Clro wu ... ... ... ... ... ... 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1853 — 1855 
Eden’s Reports, Chancery, 2 vols., 1757 — 1766 
Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — 1725 
Edwards’ Reports, Admiralty, 1 voL, 1808 — 1812 
Elchies’ Decisions^ Court of Session (Scotland), 2 vols., 1733 — 
1754 ... ... ... ... ••. •«. ... ... 

Emden’s Building Contracts, Budding Leases and Building 
Statutes ... ... ... ... ... ... ... 

Roscoe’s English Prize Cases, 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 
Equity Rep^orts, 3 vols., 1853 — 1855 


11 vols., 



1847—1856 
Exchequer Court Reports ... 


Fraser, Court of Session Cases (Scotland), 6th series, 1898 — 1906 
Foord’s Reports of the Supreme Court of the Cape of Good 
Hope, 1879 — 1880 

Foster and Finlason’s Reiwrts, Nisi Prius, 4 vols., 1856 — 1867 
Finnemore’s Notes and Digest of Natal Cases, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 38 vols., 1752 — 1841 
Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 
Fenton, Important Judgments 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fit^erbert’s Natura Brevium 

Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Kelly’s Reports, Rolls Court (li'eland), 1 vol., 
1840~“1842 ... ... ... ... ... ... ... 

Fonblanque's Reports, Bankruptcy, 2 parts, 1849 — 1852 
Forrest’s Reports, Exchequer, 1 vol.. 1800 — 1801 ... 

Forbes’ Decisions, Cotirt of Session (Scotland), fol., 1 vol., 1705 
1713 ... ... ... ... ... ... ... ... 

Fortesque, De Laudibus Legum Anglise ... ... 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 
Foster’s Crown Cases, 1 vol., 1708 — 1760 

Fountainhairs Decisions, Court of Session (Scotland), fol., 
2 vols., 1678 — 1712 ... ... ... ... ... ... 

M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 
2 vols., 1822 — 1825 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 
189o ... ••• ... ... ».♦ ... ••• 

Fraser (Simon), Election Cases, 2 vols., 1793 
Freeman’s Reports, Cliancery, 1 vol., 1660 — 1706 
Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 
1670~“1704 •». ... ... ... ... 

Gregorowski’s RepKuts of the High Court of the Orange Free 
State from 1 883 ... ... ... ... ... ... ... 

Nova Scotia Reports (Geldert & Russell) 

General Index Digest ... ... ... ... ... ..* 

South African Law Reports, Griqualand West I^ocal Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 1843 
Gale’s Reports, Exchequer, 2 vols., 1836 — 1830 
New Zealand Gazette Law Reports 
Geldert’s Digest 

Gibson’s Codex Juris Ecclesiastic! Ajiglicani 
Giftard’s Reports, Chancery, 6 vols., 1857 — 1805 
Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, foL, 1 vol., 1706 — 
1 726 ... ... ... ... ... ... ... ... 

Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts. Part I. (Gilmour) 1601—1666, Part II. (Falconer) 
1681 — 1686 ... ... ... ... ... ... ... 

Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819--1828 
Olanville, De Legibus et Consuetiidinibus Regnl Ajoglias 

Glanville’s Election Cases, 1 vol., 1023 — 1624 

Glascock’s Reports (Ireland), 1 vol., 1831—1832 


Eng< 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Soot. 

S. Af. 
Eng. 
S. Af. 

Scot. 

Scot. 

Eng. 

N.Z. 

Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Scot. 

Ir. 

Eng. 

Eng. 

Eng. 


Eng. 


S. Af. 
Can. 
Can. 
8. Af. 


S. Af. 
Eng, 



Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 


Soot. 

Eng. 

Eng. 

Kng. 

Ir. 
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Godb. 

Gouidsb. 


» • • • •• 


> • • • • • 


••• ••• 


Go^^ ••• ••• 

Gp« ••• ••• ••• 

Griflnn’s Patent Cases ... 

••• 


H# ... ... ... 

H* 1S^ ...« ... ... 

H. & Tw. 

H. & W. 

Hi B. H. (preceded by 
date) 

ix* Oy* ... ... ... 

H« E. C. ... ... ... 

H. Xj. CaSt ... . . . 

Hag. Adm 

Hag. Con. 

Ha^. Ecc. 

Ha ll es ... ... ... 

Hale, C. L. 

Hale, P. C. 

Han. ... ... . 1 . 

Har. & Huili. ... 

Har. & W. 

Hare. ... ... ... 

H ard. ... ... 

Hare 

Hawk. P. C. 

Hay ... ... ... 
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Hog. 
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Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. R. 

Hop. & Colt. 

Hop. & Ph. 

Horn & H. 

Hov. Supp. 
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How. C. 8. 

How. E. E. 

How. P. L. 

Hud. & B. 
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New Brunswick Reports (Hannay) 

Hamson and Rutherford’s Reports, Common Pleas, 1 vol., 1865 
1860 ... ... ... ... ... ... ... ... 
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Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
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Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
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Iriah Equity Reports, 13 vols., 1888—1851 
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1. L. R. (Vol.) AU. 

I. L. R. (Vol.) Bom, 

I. L. R. (Vol.) Calc, 

I, L, R. (Vol.) Lah. 

I. L. R. (Vol.) Mad. ... 
I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I, Ij, T^* ... 

I, Li, ^1?, To, ... ... 

I, R. (preceded by date) 
I. R. (Vol.) C. L, 

I. R, £q. 

1, R,| Sv Xj, ,,, ,.. 


Ind. Awards 
Ind. Jur. N. S, ... 

Ind. Jur. O. S. ... 

Ir. Cir. Rep 

Xr. 3*ixr. ,,. ... ... 

Ir. L. Rec. 1st sor. 

Ir, L, Rec. N. S. 

Ir V • ••• 

J, ^Irid^, ... 

J, iD, Ri, ,., ,.. ... 

• «., ... .*• 

J. P. Jo. 

, It. ... ... ... 

J, It, S. ... ... 

J. Shaw, Just. ... 

JT ac, ... ... ... 

Jac. & W. 

J ames ... ... ... 

Jebb & B. 

Jebb &> S, ... ... 

Jebb, C. O. ... ... 

Jebb, Cr. & Pr. Cas. 
Jenk. 

Jo. & Car. 

J o. Liat. ... ... 

Jo. Ex. Ir. 

John. ... ... ... 

John. & H. 

3 Ur. ... .■■ ... 

Jur. N. S. 

IX* *.. ... ... 

K. & G. 

IX . J. ... ... 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec. 

IXa3^ ... ... ... 

IXeb* ... ... •», 

Keen 

IXeil. ... ... ... 

Kel. 

Kel. W. ... 

Keny 

Keny. Ch. 

Kerr 


Irish Law Reports, 13 vols., 1838 — 1861 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 
Indian Law Reports, Madras 
Indian Law Reports, Patna . 

Indian Law Reports, Rangoon 
Irish Law Times, 1807 — (current) 

Irish Law Times Journal, 1867 — (current) 

Irish Reports, since 1893 (e.gr., [1804] 1 I. R.) ... 

Irish Reports, Common Law, 11 vols., 1800 — 1877 
Irish Reports, Equity, 11 vols., 1866 — 1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1868 — 1870 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Iri^ Jurist, 18 vols., 1849 — 1866... 

I^w Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1867 ... 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1013 
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J" urist Reports •.« ... ... ... ... ... ... 
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J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1648 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
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1 838 1841 ... ... ... ... ... ... ... 
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Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
**"“1 839 ... ... ... ... ... ... ... ... 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844 1846 ... ... ... ... ... ... ... 

T, Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 
Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and Hemming’s Reports, Chancery, 2 vols., 1859 — 1862 
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Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 

1762 — 1768 *.. *.. *.. ... ... ... 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 ... 

Keole’s Reports, fol., 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1678 
Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 
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King’s Bench, foL, 1731 — 1734... 
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New Brunswick Reports (Kerr) ... 


Ir. 

Ind. 

Ind. 

Ind 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Call. 



Reports included in this Work and their Abbreviations. 


Kilkerran 
Kn. & Omb. 

iKkix&jpp ••• 

••• 

Konst. & W. Rat. App. 
Konst. Bat. App. 

L. & G. temp. Plunk. .. 
L. & G. temp, Sugd. 

L. & Welsh. 

li. 0. &* SI. C^az. .. 

lj. 0). J . • « . 

L. C. L. J. 

I^. 0). ... 

L. G. R. 

L. J. Adm. 

L. J. Bey. 

L. J. C. C. 

L. J. C. P. 

L. J. Ch. 

L. J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq. 

L. J. K. B. or Q. B. 

L. J. M. C. 

L. J. N. C. 

L. J. O. S. 

Xj. j . !P .... . 

L. J. P. & M. 

L. J. P. C. 

L. J. P. M. & A. 

I/. J o. ... 

Ij. Ij. It. ... . < 

L. M. & P. 

Ij. ST . ... 

L. B. A. & E. • 

L. B. C. C. B. . 

L. B. C. P. 

L. B. Eq. 

L. B. Exch. 

L. B. H. L. 


L. B. Ind. App. 

L. B. Ind. App. Supp. 
Vol. 

li. B. Ir. ... 

L. B. P. & D* 

L. B. P. C. 

L. B. Q. B. 

L. B. Q. B. ... 

L. R. Sc. & Div. 

L. T. ... ... 

L. T. Jo. 

L. T. O. S. 

lj. ... ... 

Lane 

Ijat. ... ... 

Laws. Beg. Cas. 

Ld. Baym. 

lie. &; Ca. ^ ... 
Leach 

liOe r . ... 

Liee temp. Hard. 
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Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1738 — 1752 ... ... ... .■• ... 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Piivy Council, 3 vols., 1829 — 1836 ... 

K.nox s Bepoi*ts ... ... ... ... ... ... ... 

Konstam and Ward’s Reports of Rating Appeals, 1 voL, 1909 — 
1912 ... ... ... ... ... ... ... ... 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

Lloyd and Goold’s Reports iemp. Plunkett, Chancery (Ireland), 
1 vol., 1834 — 1839 

Lloyd and Goold’s Reports iemp. Sugden, Chancery (Ireland), 

1 vol., 1835 ... ... ... ... ... ... ... 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829~~'1830 ... ... ... ... ... ... 

Local Courts and Municipal Gazette 

I^oiver C^anada J unst ... ... ... ... ... ... 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1805 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, CJhancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866—1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates* Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
J ovirrxal ) ... ... ... ... ... ... ... ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Joiumal, Probate and Matrimonial Cases, 1858 — 1859, 
1866 — 1875 ... ... ... ... ... ... ••• 

Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 
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Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 

liCgal ^Te^vs ... ... ... ... ... ... ... 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 
1 87 o ... ... ... ... ... ... ... ... 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865—1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
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Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 voLs., 1806 — 1875 
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Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877~~1893 ... ... ... ... ... ... ... 

Law Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Rei)oits, Privy Council, 6 vols., 1865 — 1875 
Law Re^rts, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866 — 187o ... ... ... ... ... ... 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1800 ... 

La Themis ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 

Latch’s Repoi^, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and CJommon Pleas, 

3 vols., 1694 — 1732 

Leigh and Cave’s Crown Cases Reserved. 1 vol., 1801 — 1865 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Lee’s Cases iemp. Hardwicke, King’s Bench, 1 vol., 1733 — 
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Lew. C. C. 
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.^.ss. ... 

Lilly 
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Uoyd, L. R. 

Pr. Cas. ... 

Loflt 

Long. & T. 

Lords Journals ... 
Lud. E. C. 

Lumley, P. L. C. 
IjU sli , ... ... 

... ... 

Lut. Reg. Cas. ... 
Lynd. 

^L ... ... 

U. & S. ... ... 

M. &W. 

M. C. R. 

M. H. C. R. 

M. L. R. (Vol.) K. B 

M.^L,^. (Vol.) sV C. 
M. M. Cas. 

Mac. 

Mac. & G. 

Mac. & H. 

M‘Cle 

M‘ae. &Yo. ... 
Macf arlane 

Macl. & Rob. 

Macph. (Ct. of Sess.) 

^fac^. ... ... 

Macr. 

Mad. 

Madd. 

Madd. & G. 

Madox ... 

Madox, Exch. ... 
Mag. 

Man. & O. 

Man. & Ry. K. B. 

Man. & Ry. M. C. 
Man. L. J. 

Man. L. R. 

Man. R. temp. Wood 
Mans. 

Mar. L. C. 

March 

Marr. 

Marsh. ... 

Marsh. ... 

Mayn 

Meg. 


or 


Xjegal Reporter ,•» ••• ... ... •,* **, 

X^gge s Xteports ... ... ... ... ... ... ... 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 
1 6Q6 ... ... ... ... ... ... ... 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 

Ley’s ReporteV King’s Bench, fol.!*i vol.‘,‘ 1608—1629 

Liber Assisarum, Year Books, 1 — 51 Edw. Ill 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 
Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 
1841 1842 ... ... ... ... ... ... 

Journals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 
1682” ~1704 ... ... ... ... ... ... ... 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinci^e, fol., 1 vol. 

Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828 — 1850 

Maule and Selwyn’s Reports, King’s Bench, 0 vols., 181.3 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madi'as High Coiut- Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1819 — 
1 8o2 ... ... ... ... ... ... ... .. 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Cleland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘C3elandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 
1838 — 1839 ... ... ... ... ... ... ... 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 
\ ol. , 1 839 ... ... ... ... ... ... ... ... 

Macphcrson, Court of Session (Scotland), 3rd series, 11 vols., 

1862 — 1873 ^ 

Mocqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of ^ladd. ) ... ... ... ... ... ... 

Madox’s Formulare Anglicanum ... 

Madox’s History and .^tiquities of the Exchequer, 2 vols. ... 
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Manning and Granger’s Reports, Common Pleas, 7 vols., 
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Manning and Ryland’s Reports, King’s Bench, 6 vols., 1827 — 

1 830 ... ... ... ... ... ... ... ... 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
^lanitoba I^a^v Journal ... ... ... ... ... ... 

Manitoba Law Reports 
Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Rex)orts, King’s Bench and Common Pleas, 1 vol., 
1639 1642 ... ... ... ... ... ... ... 

Hay & Marriott’s Becisions, Admiralty, 1 vol., 1770 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 
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Mer 

Milw 

Mod. Rep. 

Mol 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 
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Met. Dist. Ry. Co. . 
Met. By. Co. . 
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Mid. Ry. Co. . 
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Mtgee. . 

Mtgor. , 


,, Merchant Shipping Act. 
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Magistrates 
.. Manitoba. 
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, Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

,, Midland Great Western Railway Co. 

,, Midland Railway Co. 

,, Mortgage. 

,, Mortgagee. 

„ Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. Ry, Co. 
N, F. . 

[ . P. . 


,, New Brunswick. 

„ North British Railway Co. 
„ North Eastern Railway Co« 
„ Not Followed. 

„ NisiPrius. 
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N. W. P. 
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F. O. . 
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Que. 
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B. S. C. 
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Begrn. of Trade 
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Best^. . 
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By. Co. 
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S. C. (name of 
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8. E. & C. By 
S. E. By. Co. 
S. P. 

8 . 8 . 

Saak. 

Scbed. • 

Sci, fa. • 

Sect. 

Set. Land Act 
Sottlmt. 

Soc. 

Soc. Anon. 
Solr. • 

Trade Mk. 
Tram. Co. 

U. O. . 

U. D. O. 

U. 8. A. 
Union Assmt. 
Urban 8. A. 

V. -O. . 


Mk. 

Mks 


Com 


colony following) 


Co. 


Workmen’s Comp. Act 

Y. T. . 


for Nova Scotia. 

North-West Provinces. 
North-West Territories. 
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, , Ontario. 
,, Order. 


99 


99 


99 
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99 
9^ 
99 
*9 
♦ * 
99 
99 
99 
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9 9 

99 
99 
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99 
99 
99 
99 
♦ 9 
^9 
99 
99 
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99 


99 


99 

99 


99 
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Overruled. 

Privy Council. 

Prince Edward Island. 

Petition or Election Petition, 
Plaintiff. 

Queen’s Bench Division. 

Qucere. 

Quebec. 

Rural Council. 

Rural District Council. 

Rural Sanitary Authority. 

Revised Statutes of Can^a. 

Rules of the Supreme Court, 1883. 
Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 

Same Case. 

Supreme Court of a Colony. 

Settled Estates. 

South Eastern & Cliatham Railway 
South Eastern Railway Co. 

Same Point. 

Steamship. 

Saskatc hewan. 

Schedule. 

Scire Jaciaa. 

Section. 

Settled Land Act. 

Settlement. 

Society. 

Soci6t4 Anonyme, etc. 

Solicitor. 

Trade Mark. 

Tramways Company. 

Urban Council. 

Urban District Council. 

United States of America. 

Union Assessment Committee. 
Urban Sanitary Authority. 


„ Vice-Chancellor. 

.. Workmen’s Compensation Act. 
,, Yukon Territory, 


Co. 
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MEANING OE TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Referred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally arc grouped together 
after cases which annotate specific pjoints, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter ae. The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

** Approved ” (Appirs'^d.). — Tliis expression is used to denote the fact that the annotated 
case lias been considert^d to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

** Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Expijuked ” (Expld.).— This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (£xtd.). — Compare ” Applied,” supra, 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

** Not Followed ” (N.F.). — Compare “ Followed,” supra ^ to which it is the adverse. 

** Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the emnotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

•' Referbed ” (Refd. ). — ^This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite chcuracter 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ** (Mentd.).-~Thi8 expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph* 
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Part I. — In General. 


Sect. 1. — DEFINITIONS, 

1. Definition of libel.] — Scandalous matter is 
not necessary to make a libel ; it is enough if 
deft, induces an ill opinion to be had of pltf., or 
to make him contemptible & ridiculous (Holt, 
O.J.).— Cropp V. Tilney (1693), Holt, K. B. 422 ; 
3 Salk. 225 ; 90 E. R, 1132. 

Annotation : — Refd. Clement v. Chlvis (1829), 9 B. & C. 172. 

2. .] — Parmiter V. Coupland, No. 1019, 

post. 

3. .] — O’Brien v. Clement, No. 2280, 

post. 

4. .] — The publication holds [pltf.] up in 

the most ridiculous light, & it has been frequently 
& long held that wlien such is the case the party 
has been libdled (Best, C.J.). — Le\t; v. Milne 
(1827), 4 Bing. 195; 12 Moore, C. P. 418; 6 
L. J. O. S. C. P. 153 ; 130 E. R. 743. 

Annotaiions : — Mentd. Hakewell r. Ingram (1854), 2 C. L. R. 

1397 ; Poolo V. Whitcomb (1862), 12 C. B. N. S. 770. 

5. .] — (1) A publication without lawful 

excuse, which tends to hold an individual up to 
hatred, ridicule or contempt, is a libel. V^Tiether 
the publication held up pltf. to hatred, ridicule 
or contempt, is a question for the jury. WTiether 
there is an excuse or not is, in tj;ie first instance, 
a question of law. It is allowable to discuss 
matters of public interest in the columns of the 
newspapers, but it must be done bond fide & 
without malice, or anything beyond what is neces- 
sary for public discussion. 

The mere pubUshing in the columns of a news- 
paper something as to the character of another 
is a self-imposed duty, & does not constitute a 
law'ful excuse in law. Any self -constituted body, 
which sets itself up for the reform of the public, 
whether in religious, in commercial or in political 
points of view, must be extremely cautious in all 
their publications & waitings concerning private 
individuals not to reflect on private character. 
If they publish that which reflects on the private 
character of individuals, they should be very care- 
ful of the contents of wdiat they put forth. 

The publication by a Reform Committee of a 
report imputing to pltf. that he had been guilty 
of bribery : — Held : not pri\ileged, within the 
rule of law allowing discussion of matters of public 
interest, the privilege not extending to imputations 
upon personal character, going in the opinion of 
the jury, beyond the necessity for discussion of 
the public question. 

(2) The jury must define the amount of damages, 
& the costs are not an element to enter into con- 
sideration, & the ct. will refuse to tell them w'hat 
is the smallest amount that will carry costs. — 
Wilson r. Reed (1860), 2 F. & F. 149, N. P. 

6. .] — Capitai^ & Counties Bank v. 

Henty, No. 121, post. 

•] — The publication, by sale by deft., 

had been proved. A libel w^as in law, according 


to the well-known definition, defamatory matter 
falsely & maliciously written or printed &: pub- 
lished, calculated to bring the person of whom 
it was written into hata^d, ridicule or contempt. 
Deft, denied the Ubel was false or malicious, 
said it was a fair & bond fide comment on pltf.’s 
conduct in a matter of public importance & justi- 
fied these comments. These two last were the 
two substantial defences, & the on^is of proving 
them fell on deft., &> on these a jury shoiild pro- 
nounce (Grove, J.). — Brenon v. Eidqway (1887), 
3 T. L. R. 592, N. P. 

8. .] — Hulton (E.) & Co. V. Jones, 

No. 77, post. 


Sect. 2.— DISUNCTION BETWEEN LIBEL AND 

SLANDER. 

9. General rule.] — The writing & publistog 
anything which renders a man ridiculous is action- 
able (Bathurst, J.). 

There is a distinction between libels & words ; 
a libel is punishable both criminally, & by action, 
when speaking the words would not be punishable 
in either way ; for speaking the words rogue & 
rascal of any one, an action wiU not lie ; but if 
those words were written & published of any one, 
I doubt not an action would he ; if one man should 
say of another that he has the itch, without more, 
an action would not Ue ; but if he should write 
those words of another, & publish them maliciously, 
as in the present case, I have no doubt at all but 
the action well lies. What is the reason why 
saying a man has the leprosy or plague is action- 
able ? It is because the having (»f either cute a 
man off from society ; so the writing & pubUsh- 
ing mahciously that a man has the itch & stinks 
of brimstone, cute him off from society. I think 
the publishing anything of a man that renders 
liim ridiculous is a libel & actionable (Gould, J.). 
— Villers V. MON8IJ5Y (1709), 2 Wils. 403; 05 
E. R. 480. 

Annotations: — Bsld. Levi v. Milne (1827), 4 Bing. 195; 

Clement v. ChIvU (1829), 9 B. & C. 172. 


Sect. 3.— FORMS OF UBEL AND SLANDER. 

Sub-sect. 1. — Libel. 

10. Genera) rule — Any permanent form.] — 

Monson V, Tussauds, Ltd., Monson v. Tussaud 
(Louis), No. 23, post, 

11. Picture.) — Case de Libelus Famosis 
(1605), 5 Co. Hep. 125 a ; 77 E. R. 250. 

Annotaiions ; — Rela Harman r. Dclany (1731), 2 Stra. 898 ; 

R. V. Eneor (1887), 3 T. L. R. 366. Hentd. Towneend v. 
HuKbee (1677), 2 Mod. Rep. 130 : R. v. Topbom (1791), 
4 Term llop. 126 ; li. v. l>abouobere (1884), 12 Q. 13. D. 
320; FonvHter v. Tirmdl (1893), 57 J. P. 532. 

12. .] — It was said, that to say of any- 

body that he is a dishonest man is not actionable* 


PART I. SECT. 1. 

, »• y Defamatory matter.*’] — The 
^unltion of defamatory matter In 
the defamation law of QueensJand, 
not extended the moaning of 
defamatorv matter" so ag to make 
it include statements the publication 
of wWch would, prior to that enact- 
ment, have given only a right of action 
for damages on the case. — H aix-Oibbs 


PART I. SECT. 2. 

9 1. General rule .] — The true tea 
of tiio actionable nature of spoken su 
opposed to written words is the! 
toudoncy to excite against pltf. foel 
ings of hatred, contempt, ridicule 
fear, dislike or disosteem, due regarc 
being had to the time at, & the clr 
comstanoes in which, such tanguagi 
was used, & to cause pltf. to have f 
reasonable apprehension that bis re 
putation had been injtixed 8c to Inflict 


upon him pain in oonseqntmoe of snoh 
belief. — Habxkii Cuand v. Oanoa 
Prasad Rax (1924), 1. L. R. 47 AU. 
391.— IND. 

PART 1. IBOT. 3* 8UB-tB0T. 1. 

b. Charivari.] — When pltf., s iB»r- 
rled woman whose husband was ov<^ 
seas, was returning to her boms in 
oorapany with M., they wore mot by 
who fired off guns, rang bsUs^ 
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but to publish so, or put it up upon posts, is 
actionable. — ^Austin v. Oulpepbb (1683), Skin. 
128 ; 00 E. R. 67. 

Annotation Hannan v. Delany (1731), 2 Stra. 898. 

^8. — — ,] — An action for a libel, stating that 

the deft, dispersed a paper writing, accusing plti. 

^th having said that the war would not end 

“ until the little gentleman, innuendo the Prince 

of Wales, was restored,” is sufficiently certain. 

In case upon a libel it is sufficient to paint a 

man playing at cudgels with his wife (Holt, C.J.). 

—Anon. (1706), 11 Mod. Rep. 99 ; 88 E. R. 921. 

Ai^)iation Refd. Clement v. Chivle (1829), 7 L. J. O. S. 
Ji-# iJ. 189« 

. .] — Qu. : if to trespass for destroy- 

ing a picture, deft, may plead, that it was a 
scandalous libel upon individuals, & that being 
publicly exhibited, he cut it to pieces by way of 
abating a nuisance ? The owner of such a Ubel 
picture so destroyed is at most only entitled to 
recover the value of the paint & canvas, which 
formed its component parts. — Du Bost v. Beres- 
FORD (1810), 2 Camp. 511, N. P. 

AnnoUUi^ Reid. Dobree r. Napier (1836), 3 Scott, 201 ; 
Austria (Emperor) r. Day &. Kossuth (1861), 3 De G. F. 

i Miilkern v. Ward (1872). L. R. 13 Eq. 619 ; 
Prudential Life lusoe. Asaocn. v, Knott (1875), 23 W. R 

T 47« 


.I—Smith V. Wood, No. 1059, post 

16. .] — Corelli v. Wall, No. 2263, poet. 

17. .} — Monson V. Tussauds, Ltd,, Monson 


V, Tussaud (Louis), No. 23, post. 

18. Doggerel.] — Levi v. Milne (1827), 4 Bing. 
105 ; 12 Moore, C. P. 418 ; 6 L, J. O. 8. C. P. 153 ; 
130 E. R. 743. 

Annotations : — Mentd. Hakewcll v. Iniarram (1854), 2 C. L. R. 
139, ; Poole v. Whitcomb (18G2), 12 C. R. N. S. 770. 

19. Sign.] — Case de Libeltjs Famosis (1605), 
5 Co. Rep. 126 a ; 77 E. R. 250. 

Anru4aiions Refd. Harman v. Delany (1731), 2 Stra. 898 ; 
H. V. Ensor (1887), 3 T. L. K. 366. Mentd. Townsend 
v.Hughm (1677), 2 Mod. Rep. 150 ; R. c. Topham (1791). 

'* Labouchero (1884), 12 Q. B. p. 

320; Forrester n. Tyrrell (1893), 57 J. P. 532. 

20. .] — An action on the case for setting 

up a certain mark in front of the pltf.’s dwelling- 
house, in order to defame him as the keeper of a 
bawdy house, is not local in its nature ; if the 
declaration, aft-er describing the house as situate, 
m a certain street called A. street in the parish 
of O. A., there being no such parish, afterwards 
sta^ the nuisance to be erected & placed in the 
parish aforesaid ; it will be ascribed to venue, 
<fc not to local description, & therefore the place 
is not material to be proved as laid. — Jefferies 

(1809), 11 East, 226; 2 Camp. 3; 

103 E. R. 991. 

.—Mtntd. Doane r. Clayton <1817), 1 Moore, 
L, F. 203, 

1 u'a’ *l 7 “In an action on the case for ex- 

mbiting an mscription opposite to pltf.’s house, 
insinuating that it was a house of ill -fame, a pre- 
fatory allegation that pitf. carried on the business 
of a retailer of wines there, may bo rejected as 
surplusage, there being no allegation that the pub- 
lication was of &, concerning pltf. as such retailer 
Spall v. Massey (1819), 2 SUrk. 

,] — ^Monson v. Tussauds, Ltd., Monson 

V. Tussaud (Louis), No. 23, post. 

28. EfRgy.] — Before the ct. will grant an inter- 
locutory injunction restraining publication of an 


alleged libel, it must be satisfied that the case is 
so clear that a Verdict for deft, would be set aside. 

PIW. had been tried for murder in Scotland & 
a verdict of not proven had been found. Defts. 
exhibited an effigy of pltf. in London, & L. did 
the same at Birminglu^, in both cases in close 
proximity to the ” chamber of horrora,” & con- 
nected by’ reference to the scene of Ime murder. 
Some evidence of pltf.’s consent was produced : 
— Held: (1) the case was not clear enough to 
entitle pltf. to an injunction ; (2) an injunction 
should only issue in cases where a verdict for deft, 
would be set aside as unreasonable ; & (3) the 
jurisdiction to issue injunctions in cases of libel 
is not confined to trade libels. 

Libels are generally in writing or printing, but 
this is not necessary; the defamatory matter 
may be conveyed in some other permanent form. 
For instance, a statue, a caricature, an effigy, 
chalk marks on a wall, signs, or pictures may 
constitute a libel (Lopes, L.J.). — Monson v. 
Tussauds, Ltd., Monson v. Tussaud (Louis), 
[1894] 1 Q. B. 671 ; 63 L. J. Q. B. 464 ; 70 L. T. 
336 ; 68 J. P. 624 ; 10 T. L. R. 227 ; 9 R. 177, 
C. A. 

Annotations : — As to (1) Reid. TroUopo r. London Building 
Trades Federation (1895), 72 L. T. 342 ; Oppenhclm r. 
Mackenzie (1898). 42 Sol. Jo. 748 ; ElUs r. National 
Union of Ck)nservatlve & Constitutional Assoens., Middle- 
ton & Southall (1900), 44 Sol. Jo. 750 ; Corelli r. Wall 
(1906), 22 T. L. R. 532. As to (2) Refd. Newton r. Amal- 
gamated Muedoians’ Union (1896). 12 T. L. R. 623 ; 
Oppenhelm v. Mackenzie (1898), 42 Sol. Jo. 748. 
Oenerally, Mentd. Kitts v. Moore, 11895} 1 Q. B. 253. 

24. .] — Corelli v. Wali., No. 2263, poat. 


Sub-sect. 2. — Slander. 

25. Method of uttering.] — Penfold v. West- 
cote, No. 798, post. 

26. .] — Cook v. Cox, No. 966, post. 


Sect. 4.— REMEDIES. 

27. Civil action or criminal prosecution.] — 

An application to the Ct. of Q. B., for a criinmal 
information against a party for the publication of 
a libel, which application has been refused, is no 
bar to an action on the case in the other cts. for 
the same ground of complaint. — Wakley n. 
Cooke (1847), 16 M. & W. 822 ; 4 Dow. & L. 
702; 16 L. J. Ex. 225; 11 J. P. 506; 11 Jur. 
377 ; 153 E. R. 1424 ; subsequent proceedings 

(1849), 4 Exch. 611. 

28. .] — R. v. Holbrook, No. 1135, post. 

29. ,] — Libel on an individual is, & has 

always been, regarded as both a civil injury & 
a criminal offence. The pei*son libelled may 
pursue his remedy for damages or prefer an in- 
dictment ; he may both sue for damages & indict 
(Smith, J.).— R. v. London (Lord Mayor) (1880), 
16 Q. B. D. 772 ; 65 L. J. M. C. 118 ; 64 L. T. 
761 ; 60 J. P. 614 ; 34 W. R. 544 ; 2 T. L. R. 
482; 16 Cox, C. C. 81, D. C. 

Annotations : — Mentd. Weimhak t\ Morgan (1888), 57 L. J. 
Q. B. 241 ; Public Prosecutions Director r. Blady (1912), 
106 L. T. 302. 

Libel on deceased persons.] — See Part XI., Sect. 
1, sub-sect. 1, E., post. 


in adioorderly manner, evidonoo disclosed that pltf. had acted nature of libel & were aotionahle with- 
“Y*. mtcntlon being to r^eot upon imprudently but there w’as no proof out proof of special damage. — V arnbb 
Pi w oharaotor 6t to Impute of immoral conduct on her part with v. Mo (1919), 52 nTs, R, 180.—* 

to her impiopw relations with M. The M. : — UdA : dofta.' acta were of the CAN. 
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Libel and Slanbsb. 


Part II. — Parties. 


Sect. 1.— WHO MAY SUE. 

Sub-sect. 1. — Aliens. 

Aliens generally .] — See Aliens, Vol. II., pp. 121 
ei seq. 

Allen friends .] — See Aliens, Vol. II., p. 

Nos. 66-69 ; Conflict' op Laws, Vol. XI., p. 

Nos. 78i-7S6. 

Alien enemy .] — See Aliens, Vol. II.» p. 156, 
No. 259. 


Sub-sect. 2. — Bankrupts and their Trustees. 

Bankruptcy generally .] — See Bankruptcy, Vols. 
IV. & V. 

Right of trustee to sue .] — See Bankruptcy, 
Vol. V., p. 972, No. 7962. 

Right of trustee to damages obtained.] — See 

Bankruptcy, Vol. V., p. 675, Nos. 5906, 5968. 


ceodlngs.l~-iSee Husband & Wife, Vol. XXVII.. 
pp. 260, 560, Nos. 2293, 0159 

Criminal proceedings.] — See Husband & 

Wife, Vol. XXVII., p. 261, Nos. 2309-2311. 


Sub-sect. 8. — Partners. 
Paiijiership generally, see Partnership. 

30. Joint action — Defamation In respect of 
partnership — Slander.] — January v. Spires {circa 
1800), cited in 3 Bos. & P. at p. 151 ; 127 E. R. 
83. 

Annotali&n : — FoUd. Cook r. BatchelJor (1802), 3 Bob. A P. 
150. 

31. .] — If defamatory words 

be spoken of two partners respecting their trade, 
they may maintain a joint action for the slander, 
averring special damage. — Cook v. Batchellor 
(1802), 3 Bos. & P. 150 ; 127 E. R. 83. 


Sub-sect. 3. — Companies. 

Companies generally .] — See Companies, Vols. 

Sl. &X. 

Right of company to sue.l — See Companies, Vol. 
X., p. 648, Nos, 4285-4288 ; Vol. X., p. 1220, 
'Jo. 8628. 


Sub-sect. 4. — Corporations. 

T generaUy.]— C orporations, 

^ol. XIII., pp. 270 et seq. 

Right of corporation to sue.] — Se-e Corpora- 
lONS, Vol. XIII., p. 408, Nos, 1282-1285. 


UB-SECT. 5.— Executors and Administrators 

Ke?eraUy.]— See Executors. Vols. 
& AAIV, 

Right of executor to sue.]— Execution, Vol. 
p. 296, No. 3622. 


Sub-sect. G. — Infants, 

Infants generally.]— Infants, Vol, XXVIII. 

p. lol Cl seq. 


Sub-sect. 7. — Married Women. 

married woman alone.]— , Sec, nm 
famed Women s Property Act, 1882 (c. 75) s 1 
fusBAND & Wife, Vol. XXVIl., pp. 248 cf ^ 

Action by wife against husband — Civil pr< 


Annotaiion : — Apld. Fornter r. Lawson (182G), 3 Bing. 452. 

32. ,] — To an action by A. for 

words imputing insolvency in the way of his trade, 
which he c^*ied on in partnership with B. & C. 
the declaration stating, byway of special damage, 
that one C. had withdra^m his account from pltf. 
& his co-partners, a plea that pltf. carried on his 
said trade jointly with B. & ( 3 , & not othenviso 
& that all the damage accrued to B. & C. jointly 
with pltf. & not to pltf. alone:— HeW.‘ iU.— 
Robinson v. Marchant (1846), 7 Q. B. 918 ; 15 
L. J. Q. B. 135 ; 10 Jur. 156 ; 115 E. R. 733. 

33. — Ubel .] — Two or more partnere 

may join in an action for libel imputing insolvency 
to them in the way of their trade as bankers, 
whereby they have sustained a special damage ; 
as, where the interest is joint, all may join in the 
action. — Forster v. Lawson (1820), 3 Bing. 452 ; 
11 Moore, C. P. 300 ; 130 E. K. 687 ; sub nom. 
Foster v. Lawson, 4 L. J. O. S. C. P. 148. 

^nwo/aHiw* Eeld. llUHsell r. Webster (1874), 2.1 W. II. 

59 ; Hannay r . Siniuthwaltf (1893), G9 L. T. 67 7. 

34. .] — ( 1 ) Though defama- 

toiy matter may appear only to apply to a class 
of individuals, yet if the descriptions in such 
matter are capable of being, by innuendo, showm 
to be directly applicable to any one individual 
of that class, an action may be maintained by 
such individual in respect of the publication of 
such matter. In such a cose the innuendo does 
not extend the sense of the defamatory matter, 
but merely points^ out the particular individual 
to whom matter, in itself defamatory, does in 
fact apply. 

After verdict, a declaration which recited that 
pltf. w’as owTier of a factory in Ireland, & charged 
that deft, published of him of the said factory 
a libel, imputing that “ ‘ in some of the Irish 
factories,’ meaning thereby pltf.’s factory,” 
cruelties were practised, though there was no 
allegation otherwise connecting the libel with 
pltf Held .- good. 


PART II. SECT. 1, SUB-SECT. 8. 

Mi Joini Defamation in 

partnerahip — Slander . ) — 

'4.— CAN.^^’'^®®^^ 

/or.l— In a unit 
r libel defamatory of a Ann all the 


partners should join as pltfs.— M a'H 

nftoo^H**T Nath Baxkrjkk 

(l»09), I. L. H, 36 Calc. 907,— WD. 

by individual partner — 
of foroery to /trmTjl-One 
for slander stated a oauM of 

»y reason of its being an injury to 


thorn in their Jrint businoas ; other 
TOunts in the same declaration ohaxged 
deft, with imputing forgery to pltfs. 
M partners, etc. ; — Held : the impute- 
tion ottpTgery not being a partnerahip 
Imputation, the declaration * was bad 
for misjoinder of oounta.— Mobiay v. 
Niotolb (1844), 1 U. C. 11. 236.— 

vAH, 
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be that the slander refers to a particular individual. 

That is a matter of which evidence is to be laid 

before the lury» ^ jurors are to determine .A ucaiJiucTO u, tt uiAUiinuu^ 11090 J X V« 

/tlaZa (« rAfftriWI to that IHr inrlivianal Oonfd. Smiuthwaite V. Haanay, [1894] A. C. 494. 

when a is r«e^ to tnat trie moividu^ o. Kowaoy (1886). 17 Q. B. D. 625 ; Alabaster 

who complains that the slander applied to him is V. Harness, [1894] 2 Q. B. 897 ; Sadler v. Q. W. Ky,. 

in point of fact justified in making such complaint 2 Q- css ; [1896] 2 q. b. 113 . 

/T \ * Mentd. Arnison v. Smith (1889), 4U Ch. D. 567 ; Bennetts 

(LORD UA^BELL). ... vvi r. McUwraith, [1896] 2 Q. B. 464. 

(2) A. & B. inay join m an action for a libel Separate slanders of each plaintiff.] 

containing imputations injunoiw to a trade car- — Two pltfs. sued jointly for slander &; delivered 

ried on by them jointly as pmners.— L b Faiw ^ statement of claim alleging several slanders, 

V. Malcomson (1848), i Cas. 037 ; 13 L. T. gome of one pltf., some of the other : — Held : they 

0.8.61; ® E* R. 910, H. L. were improperly joined, they must elect which 

^l 9 tfrc:T. 10 IIUW would proceed, & the other must be strack out 

444 A» to (2) Coilia* 8 outh Ilettnn Coal Co. v. North of the action. — S aNDEIS V. WtLD.SSHTII, [1893] 1 
Eaa'tern News Assoou.. [1894] 1 Q. B. 133. Refd. Russell q g, 771 . 62 L. J. Q. B. 404 ; 69 L. T. 387. 
r. Webster (1874), 23 W. 11. 59 i'nnotolum* .— Eeld. Hannay v. Smnrthwaite, [1893] 2 

35 , What damages may be q. b. 412 ; Bedford e. Kiiis, [i90i] a. c. 1 . 

given.] — In a joint action for a libel by two partners, 4 ^^ Members of trade union.] — Pltfs. 

damages cannot be given for any injury to their ^g^e eight members of a trade union called the 
private feelings, but only for such injury as they NationS Union of llailwaymen. One was the 
may have sustained in their joint trade or president of the union, another was the general 
business. secretary, three were assistant secretaries, 6c three 

In an action for false imprisonment brought ^ere members of the executive committee. The 
by two persons jointly, it was held that the action general secretary & the assistant secretaries re- 
would lie for money which they had jointly paid ceived salaries from the union, k> the other four 
in order to procure their enlargement ; but that received no salary, but were paid a fixed sum per 
damages could not bo given for the particular expenses when engaged on the work of 

injury & inconvenience which they had personally union. Lefts, were six members of a trade 

suffered in their individual capacity (Gaselee, J.). union called the Associated Society of Locomo- 

Haythorn V, Lawson (1827), 3 C. & P. 196, Engineers & Firemen. In June, 1915, at a 

p meeting at which representatives of the railway 

AnnoUitUm .—Reid. Russell r. Webster (1874), 23 W. R. 59. & pitfg. & defts. as representatives of their 

1 — Gregory v, respective unions were present, a request was made 

vvtTTTAMft No 2005 vest. for a war bonus of 5s. a week to railwaymen, but 

1 J. 1 * .1 — Certain words this request was not granted. At a meetmg 1 

we”- found by the jury to be defamato^ of pltfe. Oct. wa. 

V. Webster (1874), 23 \V. R. 9. Bmucrlit an action in respect of those state- 

38. Action by Individual partner— ImputaUon &\hat^m pui-suance 

of Insolvency.]— (1) Where words, imputi^ ^ thev sooke & published of pltfs. 6c each 

solvency in trade, are spoken of one of the nf them in respect of their olTices as officials of the 

in a firm, such individual partner may mmnt^ ce^tli?^ defama^ statements, & they 

an action of slander & ^over damages for the damages against defts. No special 

injury done to him ; & it is not Bamace was alleged or proved. The jury found 

considered as an injury to the partnership, for ^ad conspired to slander pltfs., 

which a joint action only con be maintained. that slandered pltfs. & they assessed the 

(2) InV action of slander the witne^es must ^^at all defts. slanders published by 

prove the words used, & cannot be ® f^of d^fts., but did not assess any damages on 

the impression produced upon their ^^nds by the claim. Judgment was entered for 

whole of the conversation.— H ^^son v. Beving t P^j^^ respective amounts awarded to uhem 

TON (1838), 8 C. & P. 708, N. P. P • ^ ^ declaration that four defts. had 

— matory statements of them:— Held. 

causes^ of action tor conspiracy & for the 

SUB-SBCi. 9 .— Pkbsons ctamiNO Jointly, glanders by each of were not mpropCTly 

SBVBiiaLLY OB IN THE ALTERNATIVE. joined in One action, subject to the R®wer 

See R. S. C., Ord. 16, r. 1. ^ ^ ‘^f °s:S“n1f Tn Ms^ttoion MHe 

AoUons by pwtoen.]— See Sub-sect. 8,^an^^ . ^ne to try them ^1 0“® „!'®^°“ • 


not sf 
r. 1, 
more 
the i 
6c in 


damage ; & (3) as 
cause of action for 


FinVuSh a joint aetton a jef ct of ^“S^^™tbrdeS^aUon was wrongly made, 

having been returned for pltfs., the Ut. of Appeal j, 


to /lm.1— •wbero a Ann 1« 
bonoorable or disioDutable 
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Sect, 1 . — In general. Sects, 2<&S, Part IV. Sed. 1 1 
Stib-aect, f, A, <&: B,], 

12 L. T. O. S. 474 ; 13 Jur. 083 ; 137 B. B. 101 ; 
affd, svh nom, Merywetheb v. Turner, 19 L. J. 
C. P. 10, Ex. Ch. , 

64, ,] — If words charged to be Ul^lous 

may, in their ordinary acceptation & without the 
aid of extrinsic circumst^ces, be reasonably 
understood as derogatory to the character of pltf., 
judgment cannot be arrested. So where the words 
used are in terms general, & the innuendoes apply 
them to pltf., & the jury so find, the judgment 
cannot be arrested. 

Thus a passage in a newspaper warning certain 
persons to avoid the traps laid for them by des- 
perate adventurers, innuendo meaning pltf. amongst 
others, was after verdict held to be libellous. 

A declaration in libel, after an inducement, 
inserted before the first count, that pltf. was a 
barrister & the editor & proprietor of a weekly 
publication, etc., charged, in the second count, 
that deft., in a certain publication, etc., published, 
etc., omitting the words “ of & concerning pltf. 
as the editor of the said weekly publication.” 
It then set out the libel, in which the following 
words were complained of as libellous : ‘‘A body 
which has disgusted the government, & which 
other persons, not belonging to the profession, 
thereby meaning pltf. as such barrister as afore- 
said, & whose weelJy vocation it is to bring every- 
thing belonging to the profession into diisrepute 
& contempt, thereby meaning that pltf. was in 
the habit, as editor of the said weekly publication 
as aforesaid, of bringing the medical profession 
into disrepute and contempt ” : — Held : on writ 
of error, the words themselves were actionable, 
the jury having found that they were derogatory 
to pltf., & the innuendo might be rejected as 
surplusage. — Wakley v. Healey (1849), 7 C. B. 
591 ; 18 L. J. C. P. 241 ; 13 L. T. O. S. 259 ; 137 
E. II. 235. 

Annotations : — Befd. Gregory v. R. (1850), 15 Jur. 74; 
Barrett 1 ?. Long (1851), 3 11. L. Cas. 395. 

65. .] — The libel, on the face of it, did not 

expressly refer to pltf. It referred to a dead man. 
whereas pltf. was alive. It therefore required 
some outside evidence in order to connect it with 
pltf. No such evidence was given, & it followed 
that pltf. had failed to prove the innuendo 
(Smith, L.J.). — Fournet r. Pearson, Ltd. (1897), 
14 T. L. R. 82, C. A. 

The innuendo, see Part IV., Sect. 5, post. 


Sect. 2.— WORDS APPLICABLE TO SEVERAL 

PERSONS. 

66. Words spoken of ascertainable class — 
Reflecting on each — Action lies to each member.] 

Foxcroft V, Lacy (1613), Hob. 89; Jenk. 297 ; 
80 E. R. 239. 

®7* ~ — *3 — ^When words are 

spoken m the plural number all may bring actions, 
but when they are in the singular number as 
your son is a thief,” it hath been a doubt long 
controverted for the uncertainty, but they must 
have several actions & cannot Join (per Cur.) 


Hbnacebj & Bets v, (1663), 1 Keb. 626 ; 83 

E. R. 1091, N. P. 

68 . ,] — In an action for words 

E ltf. declared, that W, made his will in writing 
earing date on such a day, &> that A., B. &> pltf. 
were the three subscribing witnesses, which will 
they proved in the Prerogative Ct. ; & in dis- 
coursing concerning the said will, deft, spoke 
certain scandalous words of pltf., which were set 
forth in the first & second coimt ; & in the third 
count pltf. declared, that deft, spoke the words 
following ; they, meaning pltf. & A. B., or some 
of them forged the will ; « they are perjured, & 
I’ll prove them so. To the two first of these 
counts deft, pleaded not guilty, & to this last 
demurred. Argued in support of the demurrer 
that the words were not actionable, by reason that 
it was uncertain which of the tliree persons the 
words were spoken of : — Held : the first words 
were only introductive to the second, & the second 
contained a positive charge of perjury against them 
all ; & judgment for pltf. — Hughes v. Winter 
(1733), 2 Barn. K. B. 267 ; 94 E. R. 492. 

69. Uncertainty as to which reflected on 

— No action lies.] — By the ancient law, he who 
reports false news of another, ought to bring in 
the party who spoke it, or else he himself to have 
the same punishment that was to be given to such 
a reporter of false news. ... It is plain that if 
he speaks of the prince that the action bos, not- 
withstanding this be of the hearsay of others. 
But ... if scandalous words be spoken of a man, 
who is not fully designed by the words themselves, 
but by an innuendo, in this case the action will 
not lie ; as, if a man hath four sons, & one saith, 
that one of the sons of 8., he having four sons, did 
commit a robbery, innuendo such a one of them, 
for these words thus spoken no action lies ; but if 
it be denoted in certain, as if one doth say unto a 
feme covert^ that her husband is a thief, an action 
upon the case well lies, because the person defamed 
is certainly designed (Houghton, J.). 

An innuendo shall not supply defects, that which 
is doubtful it will make plain, but that which is 
wanting cannot be supplied (Mountaoue, G.J.). — 
Lewes v, Walter (1617), as reported in 3 Bulst. 
225 ; 81 E. B. 189. 

70. .] — Symm’s Case 

Godb. 391 ; 78 E. R. 230. 

71. .] — Anon. (1732), 2 Bam. 

K. B. 138 ; 94 E. R. 406. 

72, ^ ,] — An article in a news- 

aper describing leaden figures ‘‘ reported to have 
een found in the Thames,” &> sold as antiquities, 
as being of recent fabrication, & stigmatiaiug their 
sale as an attempt at deception & extortion ; — 
Held : not actionable ; the alleged libel being 
aimed not at any particular individual but of a 
class, & being privileged in the absence of evidence 
of ni^ice, as pertaining to fair description or 
criticism on a matter of public interest. — E ast- 
wood V, Houces (1868), 1 F. & P. 347, N. P. 
Annotations: — Beld. Campboll v, Spottl«wood6 (1868), 8 
B. Sc, S. 769. Kentd* Me^vale v, Ceuson (1887), 4 T. L. R. 
125. 

73 . Question for Jury wbetiier 

plaintiff Intended.] — L b Fanu v, Maloomson, No. 
84, ante. 


with pltf. to believe that be waa the 
person referred to 1 — Syme v. Cana- 
VAN, [1918] V. L. R. 540.— AU8. 

, t .1 — Taylor v. Massey 

(1891), 20 0. R. 429.— CAN. 

PART IIL SECT. 2. 

66i. Ifor^ spoken of ascertainable 
doss — Befieding on earn — Adion lies 


writer of uiattor 
Peraonfl, per- 

“ « unsown to him, but «o do- 
to^ Identity Is apparent 

knows thein & is 
fai^lj^ %vlth the circamstanoes. is 
l^ble In an action for libel bronglit by 


•e ii. .1 — ^habbdxn V . 

Hendersok (1863), 22 U. C. IL 585. 

— CIAN. 

66 ui. Browne v. 

TnoMSON & Co„ (1912) 8. C. 859; 
49 So. L. R. 285 ; I 8. L. T. 123.— 

SCOT. 

731 . : i/neertaMp as to 

r^tscUd on — Question for fury 
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Sect. 3.— WHAT IS SUFHCIENT DESCRIPTION 

OF PLAINTIFF. 

74, Initial letters.] — Re Read & IIcGaoNHON, 
No. 1116, post. 

76. Asterisks.] — (1) If, in a libel, asterisks 
be i3ut instead of the name of the party libelled, 
to make it actionable, it is sufficient that the 
party should be so designated, that those who 
know pltf. may understand that he is the person 
meant ; & it is not necessary that all the world 
should understand it. But if witnesses, who 
state that they understand tliat pltf. is the person, 
also say that they w'cre enabled so to understand 
by the perusal of another libel, with which deft, 
had no concern, their evidence ought to be laid 
out of the case. 

(2) If a letter, set out as inducement, be alleged 
to contain “ the words & matter following ” ; & 
when the letter is road in evidence, it is found to 
contain all that is stated in the declaration, & 
something more, this is no variance. — BouRKE v. 
Warren (1820), 2 C. & P. 307, N. P. 

Anmjtatioa : — As to (1) Reid. Hulton Joiien, (1910) A. C. 

20 . 

76. Fictitious name — Intention of defendant 
immaterial.] — A writer furnished to a magazine 
an artich* based partly on fact Ac i)artly on fiction, 
which contained, amongst other matter, certain 
anecdoU‘8 told him six years ago when he was in 
Spain, by a friend whom In^ called Don R. One of 
these anecdotes related to a Oeneral Plantagenet 
llarris<jn, who was spoken of in the article as a 
notorious English swindler, who had forged Ac 
cashed circular not-es, usually issued by English 
bankers, whoso names were paraphrased. The 
article mentioned various towns at which Oeneral 
Plantagenet Harrison was, said to hav(? done 
various disreputable things. The writer of the 
article, however, was not aware that any person 
bearing the name of General Plantagenet Harrison 
existed, but believed, from its incongruous nature, 
that it had been a-ssurued for Ifui^rorfiry purposes. 


The article having been published, an action was 
brought by General Plantagenet Harrison for libel, 
he having been at the various places mentioned 
in the article at the times referred to ; — Held : 
the action would lie, as the writer intended to 
portray the character of some one, Ac it was no 
defence that he did not believe that the name he 
used was the name of any living person. Secus : 
if the character portrayed had been merely a 
creation of the brain to which a name had been 
given which was borne by some living person. — 
Harrihon V. Smith (1869), 20 L. T. 713, N. P. 
Annoiation : — Coiud. Jones v. Hulton, 11909] 2 K. B. 444. 

77. .]— In an action for libel it is no 

defence to show ttiat deft, did not intend to defame 
pltf., if reasonable people would think the language 
to be defamatory of pltf. 

Applts., owners Ac publishers of a newspaper, 
published in an article defamatory statements of 
a named person believed by the author of the 
article & the edit Dr of the paper to be a fictit ious 
personage with an unusual name. The name was 
that of resp., who was unknown to the author Ac 
the edifor. In an action for libel against applts. 
it was admitted that neither the writer nor the 
editor nor applts. intended to defame resp., but 
evidence was given by hLs friends that they thouglit 
the article referred to him :—Hrld : pltf. was 
entitled to maintain the action. 

Libel is a tortious act. What does the tort 
consist in ? It consists in using language which 
others knowing the circumstances would reason- 
ably think to be defamatory of the person com- 
plaining of Ac injured by it (Lokeburn, L.C.). — 
Hulton (E.) Ac Co. v. Jones, [1910] A. C. 20; 
79 L. J. K. B. 198 ; 101 L. T. 831 ; 26 T. L. R. 
128 ; sub nom. JoNES v. IIULTON (E.) Ac Co., Ltd., 
61 Sol. Jo. 1 16, IT. li. 

A nn tiatunis : — Expld. Atlam r. WarJ, 11917] A. T. 309. 

Reid. .Spiers & Pond r. .lohu Hull (191(1). S'» L. J. K. H. 

992; Pratt r. British Medical Assocn. (191S), 120 L. T. 

41: Shaw r, London Express Newspaper (192.'>), 41 

T. L. K. 17.7. 
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Sect. 1.— WHAT ARE DEFAMATORY STATE- 
MENTS. 

Sub-sect. 1. — Libellous Statements. 

A. Statements Actionable per sc. 

See Sect. 2, post. 

R. Statements Holding vp to Ridicule, Hatred or 

Contempt. 

78. General rule.] — Cropp r. Tilnev, No. 1, 
ante. 

79. .j — WiDsoN V . Reed. No. 5, untr . 

80. “ It ( libel] is writing which has a 

tendency to hold up a man to hatred, or contempt, 
or ridicule” (Stephen, J.). — Dolby v. Newnes 
(1887), 3 T.L. R. 303, N. P. 

81. .] — Brenon V. RiDCivvAY, No. 7, ante. 


82. — .] — Mykoft V. Sleight, No. 346, post. 

83. Words Imputing unfitness for society — 
Imputation of contagious disease.] — Villers v. 
Monsley, No. 9, ante. 

84. Particular society.] — These words : 

” The Rev. J. R. Ac Mr. J. R., inhabitants of this 
town, not being persons that the proprietors Ac 
annual subscribers tliink it proper to associate 
with, arc excluded this room.” Published by 
posting a paper on which they were written, 
purporting to be a regulation of a particular 
.society, are not a libel. — Robinson v. Jermyn 
(1814)*. 1 Price, 11 : 145 E. R. 1314. 

Annotation : — ^Expld. & Distd. Hoare r. Sllvorlock (1848), 
12 g. B. 624. 

g5. .] — R. V . Hart (1762), 1 Wm. 

Bl. 386 ; 90 E. R. 2 IS. 


plairUiJT intruded. I— Whoro slandoroiiM 
wards wort> spoken uiidor Hueh olr- 
oumstam^os as that the porntui to 
whom they wore spoken did not know 
t^> which of a tdasM of two ijernons they 
were intended to bo apidled ; — I/rld : 
«it her of the two memhora of the cIiom 
was entittod to sue, but it waa notxjs- 
sary for her to prove tliat the words 
were untrue of the other meml>er, 
otherwise she could not recover. — 
Auihkoht V. Buiucuoldkr (1889), 18 
O. II. 287.~OAN. 

J . — vou xxjat. 


Foolish <1* intemperate 

lanijnafjc.} — Waholaw r. Duysdalk 
(189S). 2.» II. {Ci. of .Se.ss.) 879 ; 35 
Se. L. U. 093.— SCOT. 

n. B’ords spoken of tw.} per.<imis — 
Impartial reference, to either .] — Where 
defamatory words are spoken impar- 
tially in relation to either of two per- 
sons, neither of them can sue in respect 
of them. — C^HOMLEV r. W.YTat>N, [1907] 
V. L, li. 502.— AUS. 


PART rV. SECT. 1, SUB-SECT. 1.— B. 

78 i. General rule.] — A writing 
which t<uuLs to vilify & degrade a per- 
son is actionable, although no crime 
l>e imputed. — Uonnk’K r. Wimox 
(1845), 4 N. B. IL (2 Kerr) 617. — 
CAN. 

78 ii. .]— P.vTERsoN V. Welch 

(1893), 20 B. (Ct. of Sess.) 744 ; 30 
St\ L. R. 668 ; I S. L. T, 56.— SCOT. 


C 
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Libel and Slander. 


Sect. 1. — What are defamatory statenwnta: Sub- 
sect. 1, J?.] 

86. .j — Gregory v. R., No. 2400, post. 

87. Words throwing contumely — Rogue & 
rascal.] — Villers v. Monsley, No. 9, ante. 

88. Swindler.] — To print of any person 

that he is a swindler is a libel, & actionable. A 
Justification of such a charge must state the par- 
ticular instances of fraud, by which deft, means to 
support it. — J’Anson v. Stuart (1787), 1 Term 
Rep. 748 ; 99 E. R. 1357. 

Annotatims : — Refd. Clornont r. Chlvls (1829), 4 Man. & 
Rv. K. B, 127 ; Yovmg r. Mnrphy (1836), 3 Bing. N. C. 
54 ; Zlerenbergr. Labonchere, (1893) 2 Q. B. 183. Mentd. 
Holmes v. ('atAJsby (1809), 1 Taunt. 643 ; Jones v. Stevens 
(1822). 11 ITico, 235 ; H. r. Hepper (1825), 1 C. & P. 608 ; 
Hickinbotham r. Leach (1842), 10 M. & W. 361 ; Burgess 
r. Beaumont (1844), 9 Jur. 14 ; O’Brien r, Clement 
(1846), 10 M. & W. 159 ; Behrens t. Allen (1862), 8 Jur. 
N. S. 118; (lourley r. Plimsoll (1873), 28 L. T. 598 ; 
Kateliffe r. Evans, 11892) 2 Q. B. 524. 

89. Villain.] — A letter WTitten to a third 

person calling pltf. “ a villain ” : — Held : action- 
able, without proof of special damage. — B eli. v. 
Stone (1798), 1 Bos. & P. 331 ; 120 E. R. 933, 
Annotation Eefd. Clement v. Chivis (1829), 9 B. & C. 172. 

90 . Hypocrite.] — Thorley v. Kerry 

(Lord) (1812), 4 Taunt. 355 ; 3 Camp. 214, n. ; 
128 E. R. 307. 

Annot4itions : — Refd. Hobinson r. Jennyn (1814), 1 l*rice, 
II : M'Gregor r. Thwaitcs (1824), 4 Dow. & By. K. B. 
69.5 ; Tuaiu (Archbp.) r. Hobeson (1828), 5 Bing. 17 ; 
C’lement r. Chivis (1829), 9 B, & C. 172. Mentd. Huth r. 
Huth, 11915] 3 K. B. 32. 

91. Accusation of degradation & sub- 

serviency.] — A count, in an action for libel, 
charging that deft, wrote of pltf. that he was “ a 
man Friday” to another; — Held: bad for want 
of an averment to show that by the term 
“ Friday,” as applied to pltf., degradation & sub- 
serviency were intended t-o be imputed to him. 

To 5\Tit<^ of a man that he has been engaged in 
a gambling fracas arising out of a dispute at play 
i.s not libellous, without an averment that illegal 
gambling & play were intended by the libel. — 
Forbes i*. Kino (1833), as rc‘ported in 1 Dowl. 
072 ; 2 L. J. Ex. 109. 

A nnof/itions : — Refd. Hoarc r. Silverk>ek (1848), 12 Q. B. 
624 : Lumloy r. Gyc (18.73), 22 L. J. y. B. 463. 

92. Words holding up to ridicule.] — V illers 

V. Monsley, No. 9, ante. 

93. .j — Pltf., who lived at Grim.sby, had 

arranged to be married on the afternoon of a 
certain date, & on the day before the wedding a 
full account of the ceremony appeared in defts.’ 
local new’spa])er together with the statement, 

” The honeymoon is being spent in the South of 
England,” In an action for libel pltf. alleged that 
on the morning following the publication he went 
before the ceremony to work as usual, but was 


unable to do his work because of the ridicule to 
which he was subjected ; — Held : the statement 
of claim must be struck out on the ground that the 
action was frivolous vexatious. — Emerson v. 
Grimsby Times & Telegraph Co., Ltd. (1920), 
42 T. L. R. 238, C. A. 

94. ,] — Cook v. Ward, No. 1159, post. 

95. Accusation of defrauding or oppressing 
the poor.] — ^M'Gregor v. Thwaites, No. 1608, post. 

96. .] — Written slander tending ^ bring 

pltf. into public hatred & contempt is actionable ; 
as when an overseer is charged with oppressive 
conduct towards paupers, in compelling them to 
receive payment of their weekly parish allowance 
in orders for flour upon a particular tradesman. — 
Woodard v. Dowsing (1828), 2 Man. & Ry. K. B. 
74; 6L. J. O. 8. K. B.225. 

97. .] — Pltf. declared upon a letter writ- 

ten by deft., in which it was alleged that the former 
had for yeais, without cause, systematically done 
everything to annoy the latter, & had unnecessarily 
dragged him into the ct. of ChanCery & put him 
to great expense ; — Held : the ct. could not so 
clearly see that the latter could not be libellous, 
as t-o justify them in withdrawing the case from a 
jury.— Pray v. Fray (1864), 17 C. B. N. S. 003 ; 
34 L. J. C. P. 45 ; 10 Jur. N. 8. 1153 ; 144 E. R. 
241. 

Annotation .-—Mentd. B. r. Bradlaugh & Bewant (1878), 

48 L. J, M. C. 5. 

98. Accusation of nnisconduct in matters 
arising out of Illegal transaction.] — (1) Deft, 
having published imputations against pltf. as 
envoy of the st-ate of Chili, & pltf. in a declaration 
for libel having stated as matter of inducement, 
that he was envoy of tliat state : — Held : upon 
motion for a new trial, the admission of these two 
facts upon the face of the alleged libel was sufllcient 
proof of them to enable pltf. to sustain his action. 

(2) An action of IJbel does not lie for any thing 
written against a party touching his conduct in an 
illegal transaction ; but for misconduct imputed 
to him in any matter independent of the illegal 
transaction, though arising out of it, an action lies. 

The follo\^ing passage, ” Pltf. lost no time in 
transferring liimself, tog(*ther with £200,000 
sterling of John Bull's money, to Paris, where he 
now' outtops princes in his stylt' of living ” : — 
Held : not to impute to pltf. having committed 
a fraud on the English nation. — Yrisarri v. 
Clement (l«20), 3 Bing. 432 ; 2 C. & P. 223 ; 2 
Static Tr. N. 8. App. 980 ; 11 Moore, C. P. 308 ; 
4 L. J. O. 8. C. P. 128 ; 130 E. R. 579. 

Annotations CJmrraliy, Mmtd. ThowpRon v. Barela^' 

(1831), 9 L. J. O. 8. Ch. 215 ; Houtb African Co. r. 

C’ompanhla de Mocambkiue (1893). 69 L. T. 604 ; Dull 

Development Co. r. Kelantan 0»)vermuent, 11924] A. C. 

797. 


86 i. Words impxUinn unfitiuss for 
/wxHfij/.)— Deft, said of pltf. that he 
was a i»cr8on of disreputable character 
& not a fit & proper person for re- 
spectable iicrsons to associate with ; 
— Held : these words were defamatory. 
— Van dkr Meow k v. Hi.abbkkt, [1921 1 
App. D. 88. — S. AF. 

86 ii. .] — Mejatl r. Cossik, 

[1923] E. D. L. 299.— S. AF. 

88 i. JVxtrds throwing rontuwelg — 
.Vicirui/er. }— The speaking & publish- 
ing of a person that he Is a “ swindler ” 
Is not actionable, in the ahsenct? of 
an allegation that the word was 
spoken in relation t-o an office, trade, 
profession, or business. — B lack r. 
Hunt (1878), 2 L. R. Ir. 10.— IR. 

90 i. HyjHuriie.] — Okiekkx v. 

Divers, [1922] H. C . 605.— SCOT. 

91 i. Accusation of degradation 

d: subserviency, i — To *ay of a white 


man that he lives like a Kaffir & is 
worse than a Kaffir when used in con- 
text that denotes a low Sc degraded 
standard of comparison is defamaton'. 
— De ViLLiKKse, Oklm, [1921] O. P. D. 
55.— S. AF. 

o. Liar.] — In an action of 

daruagtsi for slander : — Held : a state- 
ment that defender had called pursuer, 
ill Gaelic, “ a liar, & the greatest liar 
in the wiuntri',’* was relevant to entitle 
the pursuer to an Issue.— M‘ Lark v v. 
Bobek-tson (1859), 21 Dunl. (CT. of 
8k!SH.) 183 ; 31 .Sc. Jur. 111.— SCOT, 

P- Cotcard.] — Though the 

word •* coward " standing by Itself 
may well be a defamatory expression, 
the surrounding clrcurastanoee may be 
such that a reasonable tnan would not 
seriously treat It as having l)eeti ummI 
in a defamatory sense. — B rill v. 
Dvkman (1920), O. P. D. 262.-6. AP. 

9 * Cottard dr scoundrel.] — 


In an action of damages for written 
defamation, by posting pursuer as a 
coward & scoundrel : — Held : pursuer 
was entitled to damages. — M kn^ibs v. 
Good LET (1835). 13 8h. (Ct. of Bees.) 
1136 ; 10 Eac. Coll. 83.-— SCOT. 

|., Cheat at cards.] — I’atrb- 

son V. Hiiaw (1830), 8 8h. (Ct. of Bess.) 
573 ; 6 Fao. Coll. 451.— SCOT. 

C Blackguard.] — In an ac- 

tion of damages for defamation : — 
Held ; the term blackguard was 
aetionabio without any innuendo. — 
Brownlib V. Tuomron (1859), 21 
Dunl. (C*t. of Boss.) 480 ; 31 Bo. Jur. 
260.— SCOT. 

n. Blackleg.] — The epithet 

blackleg Is libellous. — Huoo v. TODD 
(1889), I B. C. R. pt. 2, 869.— CAM. 

92 i. Wards holding up to ridtetUe.] 
— WKRTOAimi V. MURKIN (^1878)» 12 
N. 8. W. B. C. IL L. 1.— AUS. 
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09. Accusation of sharp practice.] — Pltf. hav- 
ing advertised for sale a bond» executed to him 
by deft., the payment of which had been resisted 
in a long course of litigation in which the validity 
of the w)nd had been disputed, deft, published, 
among the persons assembled to bid for the bond 
at an auction, a statement of all the circum- 
stances under which the bond was given, & alluding 
to pltf., concluded : “ His object is either to 

extract money from the pocket of an unwary 
purchaser, or, what is more likely, by this threat 
of publication to extort money from me ” : — 
Held : this exceeded the latitude allowed for 

S rivileged communications, or observations on 
ties by a party interested ; & it was a libel, 
althougn no express malice was proved. — Robert- 
son V. M‘Douoall (1828), 4 Bing. 670 ; 3 C. & P. 
269; 1 Moo. & P. 692; 6 L. J. O. S. C. P. 171 ; 
180 E. R. 927 ; ‘previous proceedings , sub nom. 
M‘DouaAL V. Robertson (1827), 4 Bing. 435. 
Annotation : — Retd. Clement r. Chivia (1829), 9 B. & C. 172. 

100. .] — A writing in which a party is 

spoken of in language usually applied to the 
keeper of a gaming-house, is libellous whether the 
words are capable of being applied by an innuendo 
to speciHc charges of u^air practices or not. — 
Dioby V. Thompson (1833), 4 B. & Ad. 821 ; 1 
Ncv. & M. K. B. 485 ; 2 L. J. K. B. 140 ; 110 E. R. 
665. 

Annotation : — Refd. Wheeler r. Haynea (1838). 8 L. J.Q.B. 3. 

101. .] — Helsham r. Blackwood, No. 1224, 

post. 

102. Accusation of insulting behaviour.] — It 

is libellous & actionable to publish of a man that 
he has been guilty of gross misconduct, & insulted 
females in a barefaced manner. — ('lement v. 
Cinvis (1829), 9 B. & C. 172 ; 4 Man. & Ry. K. B. 
127 ; 7 L. J. O. 8. K. B. 189 ; 109 E. R. 64. 

103 , .] — Action for libel, consisting of the 

followng sentence in a newspaper : “ Mr. R., 

pltf., is an old man, being, as we hear, upwards of 
sixty y^ears of age. He also exercises great power, 
necessarily delegated to him by Lord G., & 
ought therefore, both on account of his years A. 
of his influential station, to be the man to protect 
the wives Ac daughters of his neighbours from the 
ruffian’s insult, rather than to violate in their per- 
sons, not only the decencies of society, but the 
modesty of nature. We should be sorry to hear, 
that any man, who had lived to Mr. R.’s years, 
had been pronounced guilty of such an offence as 
is alleged against him ; yet the respect we bear our 
neigh Ixmrs, & the feeble protection which it is our 

107 i. AcntsiUion of 
rneiny .] — FiciiarDT (O. A.), 

Fhikni) Newsi*ai*er8, Ltd., 

App. 1). 1.— S. AF. 

b. H'ordtt imputing indeliracg in 
moman .] — A. B. t. Blackwood & 
iSONS (1902), 6 F. (Ct. of Ses8.) 25; 

40 Sc. L. B. 20; 10 S. L. T. 311.— 

SCOT. 

c. fl'ords imputing diMhonesty in 
ftentani.] — Damages awarded for iu»- 
putations agalnat a servant ’« honesty. — 

Urikvk V . SMITH (1808), Huino, 037. 

—SCOT. 

d. lizards imputing vngmtlrman- 
linens.] — Mackav v. CfAMl*BKLL (1833), 

11 Sh. (Ct. of Sosa.) 1031.— SCOT. 

®. Imputing unbrotherlinrsn in a 
oroUter. y~~lt la libellous to «ay of any 
one that his conduct towanls his 
brother has been unbrothcrly. — C amp- 
bkll tj. Payton (1898), 17 N. Z, L. R. 

01.— N.Z. 

t. Word* imping poliiical cor- 
ptian.] — Sydnky Post Pub. Co. r. 

Kkndall (1910). 30 C. L. T. 688 ; 43 
0. R. 461.— CAN. 


duty to throw over the modest & virtuous of the 
gentler sex, compel us to express a hope that Lord 
G. will see the propriety of instituting some 
inquiry.” After verdict for pltf. : — Held : on 
motion in arrest of judgment, the sentence was 
libellous on pltf. — Richards v. Cohen (1832), 1 
L. J. K. B. 210. 

104. Charge of ingratitude.] — A libel that ” the 
friends of pltf. had realised the fable of the frozen 
snake ” : — Held : no inducement was necessary 
to show that the charge imputed malignity & 
mischievous ingratitude. 

To write of a candidate for the benevolence of a 
benevolent society that ” he is unworthy ” & that 
he ” has squandered money obtained from the 
benevolence of the society in printing circulars 
abusive of the secretary ” is libellous. — Hoare u. 
SiLVERLOCK (1848), 12 Q. B. 624 ; 17 L. J. Q. B. 
306 ; 11 L. T. O. 8. 328 ; 12 Jur. 695 ; 116 E. R. 
1004. 

Annotation : — Mentd. Luniley v. Gye (1853), 22 L. J. Q. B. 

463. 

105. .] — Cox V. Lee, No. 1008, post. 

106. Accusation of insanity.] — A statement in 
writing that a person’s mind is affected is primd 
facie a libel. Such a publication is malicious unless 
made in discharge of a public or private duty 
arising out of a matter in which the person making 
it is concerned, & then made without malice. 
But, if fairly warranted by any reasonable 
exigency, & honestly made, it is privileged. 
Where the libel was charged to be in relation to 
pltf.’s character as governess, the jury must be 
satisfied that the expressions were used in reference 
to that character. 

A plea of justification is necessary only when the 
publication is malicious. — Morgan v. Lingen 
(1863), 8 L. T. 800, N. P. 

Annotation : — Reid. Weldon v. Neal (1885), 1 T. L. R. 322. 

107. Accusation of being alien enemy.] — Ham- 
BOtTRG r. London Mail, Ltd. (1914), TimeSy 
Oct. 29. 

108. .] — Brunner v. Palmer, Mond v. 

Same (1914), TimeSy Dec. 9, p. 5, col. 2. 

109. .] — Defts. wrote a post-card stating 

that pltfs., being a German firm, would probably 
be closed down. Pltfs. were a limited co. incor- 
porated under the Companies Act, 1908 (c. 69), 
all the dipectoi*s being British & practically all 
the shares being held by British subjects residing 
in England, <fc were manufacturers of articles 
used in sports : — Held : in the circumstances of 
the present time the statement was defamatory, 

distiller, for the purpose of obtaining 
the half of the penalties, afforded a 
relevant ground for a claim of damages. 
— Graham v. Roy (1851), 13 Dual. 
(Ct. of Sess.) 634 ; 23 Sc. Jur. 124. — 
SCOT. 

n. .1 — WiNX V. Quillan (1899), 

2 F. (Ct. of Sess.) 322 ; 37 Sc. L. R. 

S. L. T. 183.— SCOT. 

o. Accusation of falsehood.] — 
Milne v. Walker (1893), 21 R. (Ct. 
of Sess.) 1.55; 31 Sc. L. R. 149; 1 

L. T. 332.— SCOT. 

p. Words defaming regiment — 
Action by mmnianding officer.}— Dam- 
og^ found due to the comm anding 
odicer of a regiment for defamatory 
expressions used against the regiment. 
— Shkarlock V. Beardswobtu (1816), 
1 Murr. 196.— SCOT. 

q. Advertisetnent of debt.] — Two 
of defts. placed In the hands of the 
other deft., a collector of debts, em 
aoooimt against pltf. for oolleotion, 
well knowing the method of oolleotion 
adopted by the ooUeotor, who caused 
to t>e posted up oonspiououaly in 

O 2 


teing alien g. .1 — To charge a newspaper 

Ltd. r. with selling its influence to any iwlitical 
[19161 party or group & thereby binding itself 
to dtHMJivo the public A Its readers by 
publishiug what may be contrary to 
the hemeet opinions or convictions of 
its management, tends to bring such 
new'spaper into contempt with the 
public to its damage & is, therefore, 
actionable. — Ai.bertan PuBUSHiNtJ 
Co., Lm. V. Munxs, [1918] 2 W. W. R. 
761 ; 13 Alta. L. R. 533 ; 41 D. L. R. 
422.— CAN. 

h. Godfrey r. Thomson 

(1890), 17 K. (Ct. of Sess.) 1108; 27 
.Sc. I.. 11. 865.— SCOT. 

k. JVords imputitig dishonest deal- 
ing icith. pufjHc subscriptions.] — Boal 
V. St^oTTiHH Catholic? I^intinu Co., 
Ltd., [1907] S. C. 1120 ; 44 Sc. L. R. 
836 ; 15 S. L. T. 220.— SCOT. 

l. Accusation of being an in- 

former .] — Kennedy v. Allan (1848), 
10 Dunl. (Ct. of Sees.) 1293 ; 20 

Sc. Jur. 473. — SOOT. 

m. .) — The proportion of a 

report, that a party had given Informa- 
tion to the omoers of excise against a 
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Libel and Slander. 


Sect. 1. — WJiat are defamatory staU merits: Sub- 
sect. 1, B. d: C. (a). ] 

& pltfs,, though a limited (’o., 

an action in respect of it, since it was made of them 
in respect of their business. — Slazengers, Ltd. v. 
Gibbs (G.) «fc Co. (191*0), 33 T. L. R. 35. 

C. Statnnerd.s Refiecimg on Plahdiff hi the Way of 
his Trade, Profession or Calling. 

(a) Traders. 

110. General rule.J— (1) If deft, had gone no 
farther lie weiuld not have been chargeable ; they 
miglit adveitise that they make as good as he, 
but they ought not to sfiy he is no artist ; which 
they plainly do by saying he dares not engage 
with any artist (per CuR.). 

(2) The law has always been very tender of the 
reputation of tradesmen, & therefore words spoken 
of them in t he way of their trade will bear an action, 
that will not be actionable in the case of another 
per8f)n ; & if bare words are so, it will be stronger 
m the case of a libel in a public newspaper, wdiich 
is so diffusive (per CvR.).— Harman v. I1ei.any 
(1731), 2 Stra. 89«; 1 Ham. K. H. 438; Fitz.- 
G. 253 ; 93 E. R. 925. 


5 Mon. & G. 700. As to (2) PoUfl. H. v. Sully (1848), 12 


J. P 
015 


530. Refd. Oartwrlg-ht v. Wriifht (1822), 5 B. & Aid. 
B. r. Crowe (1848), 12 J. P. 590. As to (3) OOMd. 
..T,,,., , V V. (50K ; PariH r. Levy 


(1808), 1 t^arap. ao:} , n. ; 

Nows Co., 11903] 2 K. B. 100. 

115. Prize flghtlng.] — In an action for 

libelling pltf. in his vocation as an exhibitor of 
sparring matches, the jury were directed to con- 
sider whether pltf.’s exhibitions were not illegal, 
^ tending to form prize-fighters, the judge declar- 
ing such to be his opinion, but recommending the 
jury to find a verdict for pltf., in order that the 
question might be fully discussed on a motion to 
set a.side such verdict ; a verdict having been 
found for deft., the ct. refused to grant a new 
trial. Semblc : public exhibitions of sparring 
matches are illegal. A party who pursues an 
illegal vocation has no remedy by action for a 
libel regarding his conduct in such vocation. — 
Hunt v. Bell (1822), 1 Bing. 1 ; 7 Moore, C. P. 


iiic i . 

V. Ntnmniih (1867), L. P. 2 Exoh. 327. 


Anvoiatinns:^ 4s /o (1) CoESd. Evjdik Harlow (1814), 

COEBd. Linotype Co. r. Britihh 
Empire I ypesettiiiK MHchine (’o. (ISltSM, 81 L. T 331 • 
Bcndle r. United Kingdom Alliance (191.5). 31 T. L. J{’ 
49.1. (Unfrully, Reid. Thorley r. Ken*y (1812), 4 Taunt] 

111 . Riding v. Smith, No. 2094, post. 

112. .J—.SOCTH Hktton (’oal ('o.v. North- 

Eastern News Assocn., No. 1795, post. 

113. - .]_ ^ 1 ) jf only meaning w’hich 


I ID. 


inta« 


rtorse racing — impuiaiion oi 

conduct In matters arising thereout.] — Declaration 
for libel alleged that a Ijorse race' w'a.s run hu* stakes 
raised by subscription, to wit £9,100 by one 
Imndred A eighty-tw’O subcribeis, at. which a* horse 
had been entered, & the owmer w'jis entit!t«d 
either to let such liorse run or to withdraw liim ; 
that i)ltf., after (’. wjis entered A before A at tlu' 
time of the ract*, became owner of V. ; that (’. 
became lame A unlit to run, A pltf. witlidrew' him ; 
that defts. published a libel, whicli was set out, A 
which imputed that i)ltf. had betted against- (\, 
remarked on tlu? time at whicli the lameness 
appeared, A stated that the withdrawing liim 
was an infernal mbbeiy. Defts. pleaded not 


can be reasonably attached to a wTiting is tliat it 
IS a criticism upon the goods or manufacture 
of a trader it cannot be the subject of an aedion for 
Jibei, but an imputation upon a man in the way of 
his trade is properly the subject of an action with- 

...uu^ry, not. 

L 1 particiilar case the words ^ilty, A several pleas in justili cation, some 

omphunod of arc suscejitible of a defamatory alleging in substance the truth of the above 
raeamng, or are simply a disparagement of goods, imputations ; but all the issues were found for 

^ British pltf. ; A it did not otherwise appear on tlie record 

81 T t <-hat pl«. hotl in tact bottod --Held : pltf. was 

^ ' entitled to recover, for that there was no illegality 
Ketw Lmfike Iypesetting Machine Co. op in a horse race run wnthout fraud; A, even if 
^FA^ \oRK V. Linotype (’o., Ltd., 79 L. T. 8, there were, jdtf. was entitled to protendion of his 
character in respetd of other matters connected 

• J t 


rtri<^i.t 4 f < 


with the transaction. — G reviij.e v. ('uapman 
(1844), 5 Q. B. 731 ; Dav. A Mer. 553 ; 13 L. J. 
Q. B. 172 ; 2 L. T. O. S. 187, 419 ; 8 Jur. 189 ; 
114E. R. 1425. 

AnrioMion .—Ba/H. HelHham r. Bhukwood (18.'>I), 17 
L. T. O. S, 160. 

117* .] — Pltf. alleged that he earned on in 

- 1 _ A £ t t . « . . 


, n G) R«fd. Hubhuok r. Wilkinson Hev- 

L, ""sVg' ’ ‘ “■ *“ ' I*™.U1911), 

— Publication of 
Immoral book.]— (1) In an action for a libel upon 
p tf . m his bu.sine8s of a liookseller accusing liim 

foolisTbii'ks^’deft.^mdCT ?be‘’ow“of‘^Tlif* T' that he carried on in 

may adduce evidence to show th^ tL ?" honest & lawful manner the trade of a manii- 

libe) is a fair sSture u,K.u h^turer of bitters & that deft, libelled him in 

pltf.’s publications ^ benerai run of his trade by publishing that the bitters were 

(2) In an action for a libel, if separate ^ adulterate porter : per quod pltf. was 

of the libel are to be set out # fi '. —Held : under the general issue deft. 

4.1. , r . . ^ count of the might give in evidence that pltf.'s trade was illegal, 

A that his bitters had been condemned in the Cd-. 
of Exchequer.— -Manning v. Clement (1831), 7 
Bing. 302 ; 6 Moo. A P. 211 ; 9 L. J. O. H. C. P. 

rnuJUln.rn^ , — A«vau. V. OllHeloy (11 

497. Mentd. Willis r, Bernard (18.32), H 

118. Imputation of insolvency.] — Forster v. 
Lawson, No. 33, ante. 

110. Extract from register of judgments.] 


'I .n one count ot the 

declaration they ought to be described a» separate 
& distinct from each other. separate 

(3) ^t^ugh it is lawful for an author to 
anmadvert upon the conduct of a booSr te 
publishing books of an improper ten^Mv it is 
^tionable falsely to impute te l.im thrpublica- 
« immoral or absurd literary publlca- 

tom-TABART ». Tipper (1808). 1 Camp. 350, 

Annotations 


Am fn (w D.t.1 T, jD4Ai>r»D& irom regisier oi 

Refd. leareion r. Lemaitre (184.3). — FlemINO V. NEWTON, No. 1584, poetl 

” nunilatr of Ktlon^^wS m Indebted in the sum mentioned In 
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Part IV. — The Statement. 


120. **Meetingsunder Bankruptcy Act.*’] — 

In a periodical publication circulating amongst 
booksellers & stationers, the proprietor, by a 
mistake in the arrangement of the London 
Gazette announcements, inserted the names of 
pltf.’s firm, who wore stationers, under the head 
“ First Meetings under Bkpcy. Act,” instead of 
under ” Dissolutions of Partnerships.” In a 
count for libel, the innuendo was ” meaning 
thereby that pltf. had been bkpt. or had taken 
proceedings in liquidation or for composition.” 
The jury liaving found the publication libellous, 
& having assessed the damages at £50, the ct. 
refused to arrest the judgment or to interfere with 
the finding. — Siibpheajid v. Whitaker (1875), 
L. n. 10 C. P. 502 ; 32 L. T. 402. 

Jnnotatiou Consd. Jones r. llulton. 111)09] 2 K. H. 1 1 1. 

121, — — Refusal to receive^cheques][of bank.J - 

(1) 11. <& Hons were in the habit of receiving, in 
payment from their customers, cheffues on various 
branche.s of a bank, which the bank cashed for the 
convenicince of 11. & Sons at .a particular branch. 
Having Ijad a sciuabble with tlio manager of that 
branch, 11. & Sons sent a printed circular to a large 
number of their customers, who knew nothing of 
tlie squabble, ” 11. & Sons hereby give notice tliat 
tliey will not receive in payment cheques drawn 
on any of the branches of the ” bank. The 
circular bei;ame known to other persons ; there 
was a run on the bank A; loss inflicted. The bank 
having brought an action against H. & Sons for 
libel, with an innuendo tiiat the circular imputed 
insolvi'iicy : — Held : in their natural meaning the 
words were not libellous ; the inference suggested 
by the innuendo was not the inference which 
reasonable persons would draw ; the onus lay on 
the bank to show that the circular had a libellous 
tendency ; the evidence, consisting of the cir- 
cumstances att^-nding the publication, fail(‘d to 
show it ; A there was no cast* to go to the jury ; 
A defts. were? entitled to judgment. 

(2) I do not understand any of the learned 
judgi'S in tlu‘ cts. below to have been of opinion 
that the question of libel or no libel must always, 
A: necessarily, be left to a jury as to words not in 
themselves, i.c. in their proper & natural meaning, 
according to the ordinary rules for the interpreta- 
tion of written instruments, libellous, without 
some evidonc(' either of a libellous purpose on the 
part of tlie writer, or of soiin* other extrinsic facts 
calculaU-d to lead reiisoiiable men to undei'stand 
them in libellous sense. 1 should myself be very 
sorry if such were the law. ... If the judge, 
taking inb) account the manner ^ the occasion 
of the publication all other facts whieli are 
projterly in (widence, is not satisfied that the words 
are capable of the meaning ascribed to them, then 
it is not his duty to leave the question raised by 
the innuendo to the jury (I^rd Selbou.ne, C.). 

(3) In deciding on the question whether the 
words are capable of that meaning he ought not, 
in my opinion, to take into account any mere 
conjectures which a person reading the document 
niight possibly form, os to some out of various 
motives or reasons which might have actuated 
t he writor, unless there is something in the docu- 
ment itself, or in other facts properly in evidence, 
which to a reasonable mind would suggest, os 
iniplied in the publication, those particular motives 
or reasons (Lord Selborne, C.). 

(4) The test, according to the authorities, is 
whether under the circumstances in which the 


writing was published, reasonable men, to whom^ 
the publication was made, would be likely to under- 
stand it in a libellous sense (Lord Selborne, C.). 

The manner of the publication, & the things 
relative to which the words are published, & 
which the person publishing knew, or ought to 
have known, would influence those to whom it 
was published in putting a meaning on the words, 
are all material in determining whether the 
writing is calculated to convey a libellous imputa- 
tion (Loud Blackburn). 

(5) A libel for which an action will lie, is defined 
to be a written statement published without lawful 
justification, or excuse, calculated to convey to 
those to whom it is published an imputation on 
pltfs., injurious to them in their trade, or holding 
them up to hatred, contempt, or ridicule. . . . 

(0) Pltf. was, by the old rules of pleading, 
required to place all those materials, on which he 
relied, upon the record. The words themselves 
must have been set out in the declaration or 
indictment, in order that the ct. might be able to 
judge whether they were a libel or not. This still 
remains the law (Lord Blackburn). ' 

(7) In construing the words to see whether they 
are a libel the ct. is, where no tiling is alleged to 
givii them an exbendod sense, to put that meaning 
on them which the words would be understood 
by ordinary pei'sons to bear, & say whether the 
words so understood are calcidated to convey 
an injurious imputation. The question is not 
whether deft . int(;nded to convey that imputation ; 
for if he, without excuse or justification, did what 
he knew or ought to have known was calulated to 
injure pltf., he must, at least civilly, be responsible 
for the consequences, though his object might 
liave been to injure another person than pltf. 
or though he mayha ve written in levity only 
(Lord Blackburn). 

(8) The onus always was on the jiiosecutor or 
pltf. to show that the words conveyed the libellous 
imputation, A if he failed to satisfy that onns^ 
whether he had done .so or not being a question for 
the ct., deft, always was entitled to go free. Since 
Fox’s Act [32 Geo. 3, c. fiOJ at least, however the 
law may have been before, the prosecutor or pltf. 
must also satisfy a jury that the words are such, 

so published, a.s to convey the libellous imputa- 
tion. If deft, can get either the ct. or the jury 
to bo in-his favour, he succeeds. The. prosecutor 
or pltf. cannot succeed unless he gets both the ct. 
& the jury to decide for him (Lord Blackburn). — 
Capital Counties Bank l\ IIenty (1882), 7 
App. (his. 741 ; 52 1.. J. (^. B. 232 ; 47 L. T. CC2 ; 
47 .1. P. 214 ; 31 W. K. 157, U. L. 

AnnoUitiont* : — to (1) Refd. New Uhilo MinliiK Co. r. Lee, 
New Chile Minintjr Co. v. \'eue/-nclau Austin Cold mining 
Co. (ISSS), 4 T. L. IL 441. Hs to (2) Apld. Kimber v. 
Press A.ssoen., 1 ISDIiJ 1 Q. H. Go. Consd. SlnbUs r. ItusBoll, 
IIUIJ] A. C. ;)SG ; Long r. Launlumls (11)1G), 114 L. T. 
GG.V Refd. O'Brien r. Salisbury (1889). oi J. P. 215. 
Hs/o (9) Apld. Duel v. Tatnell (1880), 49 L. T. 507. Consd. 
Ware k l)c Freville r. Motor Trade Assocn., 11921] 3 
K. B. 40. H.S to (4) Consd. .Monson r. Tussauds, Monsou 
r, Tussaud, 11891] 1 Q. B. G71. Distd. Nevill r. Fine Art 
&: tteneral Ins<>e., U 897 ] A. C. G8. Consd. Frost r. Loudon 
Joint Stock Bank (190G). 22 T. L. B. 7G0. Apld. Bendle 
r. United Kingdom Alliance (1915), 31 T. L. R. 403. 
Refd. Barber r. Deutsoho Bank (Berliti) Loudon Agency 
(1917), 93 T. J.. K. 549. to (7) Consd. Jones v. Hulton, 
11909] 2 K. B. 441. Refd. Baird r. Wallaoe-Jamoa (1916), 
8.) li. J. P. C. 199. .4s to (8) Consd. Einpli'e Typesetting 
^Itiehine Co. of New York e. Linotype Co. (1898), 79 L. T. 
8. QmeraUy, Mentd. Mogul S.S. C'o. r. McGregor, Gow 
(1889), 23 g. B. D. 598 ; Allen v. Flood, 11898] A. C. 1. 

122. Accusation of dishonest trading.] — Prior 

V. Wii-son, No. 1290, post. 


PART IV. SECT. 1, SUB-SECT. l.~ Pltf, allegtHl that he was a coin- his said trade, “ 1 sold wheat to M., 

C. (a). mission merchant buying wheat, it it be. cheated mo out of two bushels 

1221. Accusuii<m of dishonest trading.] that delt. siarko of him, in relation to of wh<>at, & when I went to try the 



22 


Libel and Slandek. 


^ect, 1. — Whai are defamatory eiai^cnts: iS'u2>- 
sect. 1, C, (a) & {h), i. dt ii. ] 

— .1 — Barnard v, Salter, [1872] W. N. 


123. - 

0 . 

124. .] — Kerr v. Gandy (1886), 3 T. L. R. 

u 

125. .] — Pltf., who traded as R. H. &. Co.. 

& defts., who traded as R. H. & Sons, were rival 
manufacturers of sail cloth. Pltf. had formerly 
been a partner in defts.’ firm. In 1885 defts. 
brought an action against pltf. claiming, tn/er 
alia, an injunction to restrain him from repre- 
senting his dim to be the original firm of R. H. & 
Sons. At the trial of the action North, J., dis- 
missed it, without costs as to that issue, & with 
costs as to the other issues. In 1886 the present 
defts. distributed a printed circular, which stated 
that they were the original firm, & after giving the 
title of the. foimer action headed by the word 
“ Caution,” proceeded, ” By the judgment deft, 
was ordered to undertake not to represent that 
his him is, or that pltf.’s firm is not the original 
him of R. H. & Sons. Messis. R. H. & Sons, 
finding that serious misrepresentations were in 
circulation to their prejudice, felt themselves 
compelled to bring the above action”; — Held: 
the circular contained an untrue statement of the 
effect of the judgment in the foimer action ; it 
w^ a libel injurious to pltf.’s trade; it was not 
privileged ; defts. had published it maliciously ; 
& pltf, was entitled to an injunction, \vith the 
costs of the action.— Hayward & Co. r. Hay- 
ward & Sons (1886), 34 Ch. D. 198 ; 50 L. J Ch. 
287 ; 55 L. T. 729 ; 35 W. R. 392 ; 3 T. L. R. 

Atmoto/ion Refd. South Hettea CoaJ Co. r. North- 
Eastern News Assocn., [1894] 1 Q. B. 133. 

126. .] — An action was brouglit by a 

business firm against a trade union, & the secre- 
tary, president, vice-president, in treasurer of the 
union, for an injunction to restrain them from 
publishing a circular in which pltfs. were accused 
of boycotting some lightermen. The circular was 
signed by the secretary. It was admitted that 
the vice-president did not belong to the miion, & 
was joined as deft, by mistake. The names of 
the president & treasurer were printed urion the 
paper upon which the circular was written, but 
they evidence that the circular w’as issued 
without their knowledge & authority, h that they 
disapproved of it. Rltfs. in their statement of 
claim stated that the statements in the circular 
were untrue & ” had been made maliciously & 
unjustifiably on the part of defts.” An interim 
mjunction had been granted; — Held: (1) the 

f ® perpetual against the 

^ciety, the ^cretary, & other officcr. 3 , servants 

were justified in joming the president A' trea- 
c^. therefore gave them no 

I Burred embarrasoment which 

sunered from on the former occasion, as to 


whether I could grant an injunction on 
locutory application, where a Ubel was complained 
of before defts. had had the advantage of having 
the question teied whether there was a libel or not. 
I thought it right to grant an interlocutory injunc- 
tion to restrain a libel where the libel was one of a 
gross character calculated to do great injury to a 
person connected with trade (Kekewich, J.). — 
Pink v. Federation of Trades & Labour 
Unions connected with Shipping, Carrying & 
OTHER Industries (1892), 07 L. T. 258 ; 8 T. L. R. 
711 ; previous proccedinqs, 8 T. L. R. 216. 
Antiotaiion Befd. Loc t*. Glbbings (1892), 67 L. T. 263. 

127 .]— Pltfs. were the proprietors of ^ a 

wine & defts. published a statement which in 
substance was that the w'ine, though it was adver- 
tised as a re^y genuine nutiitive meat-wine, 
did not contain highly nutiitive properties. In 
an action by pltfs. against defts. for libel defts. 
pleaded justification. The judge found that pltfs.' 
advertisement, if fairly read, was substantially 
true, & he awarded pltfs. damages ; — Held : the 
words would be understood by reasonable men os 
imputing to pltfs. dishonesty or fraudulent 
incapacity in the way of conducting their business, 
& the judge’s decision must be affirmed. — Bendi.E 
r. United Kingdom Aixiance (1915), 31 T. L. R. 
403. C. A. 

128. Improper use of imprint.] — Pltfs., 

who were printers, on the instructions of the local 
conservative agent, printed & published an election 
poster, containing the words, have you recorded 
what labour has done for you ? If not, sec record 
below,” followed by a lai-ge blank space A then 
pltfs.’ imprint. Hefts, who were also printers, on 
the instructions of the agent of the Lalx>ur party, 
repwduced pltfs.’ poster, including pltfs.’ imprint, 
« filled up the blank space with what purported 

political achievements of Labour. 

1 Itfs. clainied damages for libel, alleging that the 
use of their imprint meant that they were com- 
mitting a breach of theb* duty to their customers, 
& ffir wrongfully using their name A description : — 
Held : the printing A publishing of pltfs.’ imprint 
constituted a Iibcu A pltfs. were also entitled to 
succeed on the ground of the impioper use of their 
name.-— pRYCE A «on, Ltd. v. 1’ioneeb Press, 
Ltd. (1925), 42 T. L. R. 29. 

129, Breach of licencing laws.]— The declara- 
tion alleged that, pltf. being the proprietor of 
certain rooms adapted for a dancing academy, 
deft, falsely A maliciously published of the build- 
JPfi * I’^^ms, A of pltf. as proprietor thereof, that 

the magistrates in quarter sessions having refused 
to renew a music A dancing licence to the pro- 
prietor, all such entertainments tliere carried on 
ai^ illegal, A the proprietor renders liimself thereby 
indictable for keeping a disorderly house, A every 
peiwn found on the premises will be apprehended 
A dealt with according to law,” by means of which 
premises pltf. was prevent^ from letting the 
rwms ; Held : the docUnation was good. — 
Bign^ v. BuaasARD (1868), 3 H. A N. 217 ; 29 
L.J. Ex. 355; 157 E. R. 451. 


some Hciew 

patronise him any more '* '.—Held * 

U. a H 


Of one of the KToeem proceeded airabigt 
^'crred that an advorilacniont 

bon S Bonn, 

referable to 


W h^, in an action for slandering pltf. 
m hiM trade or businetw, the words used 
do not of themselves show with siiffl- 
oiont clearness that they were si>oken 
^ A ooncemlitg pltf. In his trade or 
businees, an averment that the words 
compiained of were spoken of A eon- 
ceming pltf.'s credit, coupled with an 
averment that pltf. was In trade, A 
In good credit In sncii trade, is sulBcient 
to avoid demurrer.— -B rookmam v . 
Skinnkr (rirm 1870), Mao. 402.— H.Z. 
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Part IV. — The Statement. 


(6) Profession or Calling. 
i. Actors f Singers y etc. 

130. Allegation that actor had formerly been 
a waiter.] — Duplany v. Davis (1886), 3 T. L. R. 
184. 

181. Advertisement of name on bills— In secon- 
dary position.] — The jury having found for pltf., 
a public smger, in an action for libel because her 
name appeared in the middle of a list of the names 
of other singers in an advertisement of a concert : 

Held : the advertisement was capable of a 
defamatory meaning, there being evidence that the 
first &- last places in a notice were signs of superior 
reputation to the middle places. — Russell v. 
Notcutt (1896), 12 T. L. R. 195, C. A. 

182. In small type.] — Elen v. London 

Music-Hall, Ltd. (1906), Times, June 1. 

183. When plaintlfT not in fact appearing.] 

— Renard V. Carl Rosa Opera Co. (1906), Times, 
Feb. 15. 

184. .] — Pltf., a professional singer, 

claimed from defts., the proprietors of a music 
hall in London, damages for alleged injurious 
falsehood, or, alternatively, for libel. Pltf. alleged 
that defts. had maliciously stated in placards, 
leaflets, & programmes, that pltf. would assist a 
certain singer, B., dming the week beginning on 
Jan. 8, 1923, whereas she had not agreed to assist 
& did not assist B. at the performances referred to 
in the placards, leaflets, & programmes complained 
of. I*ltf. further alleged that in consequence of 
the announcements complained of, she had lost 
an engagement for her orchestra in the week 
mentioned in defts.’ announcements. The publica- 
tion of the leaflets, placards, A programmes was 
admitted, but defts. pleaded that the publication 
was without malice, Hi, was made in the bond fide 
^lief that nltf. had agreed to assist as announced 
in the leaflets, placards, A programmes. They 
also pleaded that the statement of claim disclosed 
no causes of action. The jury found that defts. 
had no intention to injure pltf., but that their 
manager ought to have known that such an 
announcement would be likely to injure pltf. 
The question of law on the effect of the jury’s 
answers was ai*gued on further consideration ; — 
Held : the only damage proveil did not flow from 
the alleged malicious acts, but resulted from the 
incorrect announcements appearing in the week 
preceding that commencing Jan. 8 at which 
time the statements, which wei*e incorrect, A in 
that sense false, were made perfectly bond fide 
by defts.’ manager under the mistaken but 
justifiable belief that they were true. — Shapiro 
r. La Morta (1923), 130 L. T. 622 ; 40 T. L. R. 
201 ; 68 Sol. Jo. 522, 0. A. 

ii. A^jUhors. 

135. PubUoatlon of Inaocorate edition.] — An 

author may maintain an action for injury to his 
reputation, against the publisher of an Inaccurate 
edition of his work falsely purporting to bo exe- 
cuted by him. though the publish er the o^^’ne^ 
of the conyright.— Archbold v. Sweet (1832), 

5 C. & P. ii9 j 1 Mood. Si B. 102, N. 1*. 

136. ,] — Motion on behalf of pltf., an 

author, to restrain deft., a publisher, from pub- 
J or selling a certain book otherwise than in 

*orm in which it was prepared by the author, 
representing that pltf. was the author 
of the book published by deft. The book was 


originally published in its complete form in 1886. 
In 1892 the publisher issued an edition of the 
book omitting the preface, table of contents, 
introduction, bibliographical notice A index. The 
ground of the motion was that the publication of 
the book in a mutilated form caused an injury to 
pltf.’s reputation as an author : — Held : pltf.’s 
remedy in law was libel ; with the exception of a 
case of trade libel, the ct. will not grant an injimc- 
tion to restrain a libel before the case has been 
submitted to a jury. — Lee v, Gibbinos (1892), 
67 L. T. 263 ; 8 T. L. R. 773 ; 36 Sol. Jo. 713. 

Annotation : — Retd. Monson v. Madame Tusnaud, Monsou 

V. Tusaaud (1894), 63 L. J. Q. B. 454. 

137. Imputation of dishonest criticism.] — Ryan 
V. Wood, No. 1817, post. 

188. Charge of plagiarism.] — I find that defts.’ 
play, A Lucky Dog, was finished completely A type- 
written early in Nov. 1890, whereas pltfs.’ play, 
The Picture Dealer, was not finished before Mar. 
1892. Pltfs.’ play, however, was fii*st publicly 
acted on June 30, 1892, whilst defts.’ was not so 
acted until a few days afterwards. Mnding as 
I have done that A Lueky Dog was an original 
play composed, though not printed or published, 
by defts. A of which they were joint authors, 
A that it was completely finished some fifteen 
months or so before The Picture Dealer was com- 
pleted A that no part of The Picture Dealer was 
used or taken directly or indirectly in the forma- 
tion A composition of A Lucky Dog, however 
similar the two plays may be in many respects, 
I can see nothing to deprive defts. of their right 
to claim the sole liberty of representation of their 
play under 3 A 4 Will. 4, c. 15, s. 1, A if that right 
was vested in them it seems to me logically to 
follow that, in allowing it to be represented as they 
did at the Strand A other theatres, they were 
acting within their rights. A, if so, no action can 
be maintained against them for so doing. I 
think defts. are entitled to my judgment. As to 
the second A third actions, for libel, I think they 
do impute discreditable conduct to defts., in 
suggesting that defts. dishonestly used pltfs.’ play 
for the purpose of constructing their own. The 
plea of justification having been abandoned pltf. 
in each of the actions must succeed {H.\wkins, J.). 
— ReU’HARDT r. Sai’TE, 1 1893] 2 Q. B. 308 ; sub nom. 
Heiuhardt r. Alport A Safte. Alport v. 
Reichardt, Sait’e r. Reichardt, 9 T. L. R. 
604. 

139. Alteration of author’s work — By pur- 
chaser of serial rights.] — Humphreys v. Thom- 
son (1). C.) A (’o. (1908), Times, May 1. 

140. Attribution of inferior work to plaintiff.] — 
Pltf., a writer of reputation, sued defts. for 
damages for publishing* in their magazine under 
pltf.’s name a story of which he was not the 
writer. Pltf. alleged that the story was of inferior 
quality. A, being published as by him, was 
damaging to his reputation. In summing up 
the judge directed the jury that if they came to 
the conclusion that any one reading the story 
would think pltf. a mere commonplace scribbler 
they could giv’^e him damages for libel, A, further, 
that on the claim for passing off, if they thought 
the facts proved A that damage must certainly 
ensue, though it was not capable of present 
proof, they could find for pltf. with damages. — 
lliDHE V. English Illustrated MAOA2aNB, Ltd. 
(1913), 29 T. L. R. 592, 

Annotation : — R«fd. I’rycc v. Pioneer Press (1926), 42 T. L. R. 
29. 
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Libel and Slander, 


Sect. 1. — What are defamatory statemeiita: Sid)- 
eect. 1^ C. jb) Hi,, ii\, v. dt rL] 

iii. Clergymen. 

14>1. Archbishop — Attempting to obtain con- 
verts by bribery.] — It is a libel to publish of a 
Protestant Archbishop, that he attempts to con- 
vert Catholic priests by offers of money & prefer- 
ment. — TuAM (ARCUBP.) V. IlOBKSON (1828), 5 
Bing. 17 ; 2 Moc. & P. 32 ; 0 L. J. O. S. C. P. 190 : 
130 E. J{. 005. 

142. Improper conduct at divine service — ** In 
towering passion.^'] — Walker v. Brogden, No. 
1207, poA’/. 

iv. Physicians and Surgeons. 

143. “ Quack.**] — The declaration in an action 
for libel allegt‘d that pltf. was a good & faithful 
subject, etc., A that lie was a medical practitioner, 
A: stated the libel to have been published of As 
concerning him, & of As concerning hfm in his 
said ]>ractice. No evidence was given of any 
licence or authority to practise, nor was jiltf. 
mentioned in the libel as a regular medical man, 
h\it merely ns “ Physician extraordinary to several 
ladies of distinction,” Ac “ doctor, or rather 
quack ” :~Held : this did not- withdraw the 
claim to damages in tlie medical capacity from the 
consideration of the jury, but they might give such 
damages as they thought right, ’both for that Ac 
the libel on pltf.’s private character. 

Fair A: candid criticism is not a libel but a 
malevolent attack on an individual is (Tinhal, 
C.J.).— Long r. CuvBit (1831), n (\ A P. 55, N. P. 

144 . — Dakhyl V. Labouchere, No. 

1823, jjosf. 

146. Unprofessional conduct— Consultation with 
homoeopathlst.] — TMtf., a physician, sued deft, for 
an alleged libel in having printed A publLshed in 
a medical journal certain lettei-s, etc., which 
imputed to pltf. that he was in the habit of 
meeting, Ar had met, in con.sultation, hoime- 
patliic i)ractitioners. The declaration alleged 
that, according to the opinion A: etiquette prevail- 
ing amongst the general body A: giv^t majority 
of i)hysicians, it was considered improper A:; dis- 
gi aceful for any of them to hold medical consulta- 
rions with practitioners of honni^opathy, A: would 
be injurious to the profes-sional charact^T, reputa- 
tion, A i>ractice of any physician not following the 
liommopathic .system of medicine. The plea was 
a travei-se only of the allegation that it was dis* 
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C. (b) iii. 

a. Publicaiion of Henimrc of 
m M n U ni inn ~-\onr,,ufortn ii 
— Dunhar r, Ski.nnkk 

Dmil. ((!t. of .Sess.) 1’J17 ; 2.‘J Sc ' Jur" 
573.— SCOT. -J-c. jur. 

fd druni.ennejfg.] — 

ji ®i of Hcxiinl immoral- 

“ AlethodiHt I, readier 

^ f'**^*^ prove it .-Held- not 
eventH without spwiil 
r. .Sails (18G3), 23 


graceful, etc., for a physician, etc., to meet a 
homceopathist in consultation : — Held : the plea 
was an answer to the declaration. — C lay v, 
Roberts (1883), 2 Now Hep. 203 ; 8 L. T. 397 ; 
9 Jur. N. 8. 680 ; 11 W. R. 049. 

Annotation . : — Refd. Myroft r. Slcisfht (1921), 90 L. J. K. 13. 
883. 

146. Use of name In advertisement.] — A 

doctor, whose name has been used without his 
authority in an advertisement to puff the sale of a 
medicine, has no cause of action either for damages 
or for an injunction unless the publication is defa- 
matory or injures him in his property, business or 
pi-ofession. — D ockreli, v. Douoall (1899), 80 
L. T. 550 ; 15 T. L. H. 333, C. A. 

V. Solicitors. 

147. Accusation of professional misconduct.] — 

Deft, liaving written a letter, blaming the j^erson 
to W'liom it w’as addi^essed L>r employing pltf. to 
sue, added, “ If you will bo misled by an attorney, 
who only considei*s liia own interest, you will have 
to repent it. You may think, when you liave 
ordered your attorney to write to Mr. B., he would 
not do any moi-e without your further orders ; but 
if you once set him about it, ho will go to any 
len^h without further orders ” : — Held : in an 
action for defamation, the jury were pi*operly 
directed to consider whether tliesc exprtvssions 
were meant of the profession in general, or of pltf. 
in particular ; Ac it wiis not necessary to leave it 
to them to consider whether tliis was a confidential 
communication, or a malicious attack on pltf.’s 
character. — Godson v. Home (1819), 1 Brod. Ac 
Bing. 7 ; 3 Moore, C. P. 223 ; 129 E. H. 025. 

Annotation : — Apld. Robertson r. M'Dougall (1828), 4 Bing. 
it 7 0 . 

— .] — Where an account of certain pro- 
ceedings in a ct. of law wtis headed in a newspaper. 
” Shameful conduct of an attorney,” pleas to a 
declaration in libel, that the alleged libel coiitainetl 
a faithful Ac true account of proceedings in a ct, 
of law, were Iield ill . — (’lemknt v. Lewis (1822), 3 
Bix>d. Ac Bing. 297 ; 10 i»rice, iSl ; 7 Moore, (\ P. 
200 ; 129 E. H. 1299, Ex. Ch. ; affg. S. C. sub nom. 
Lewls V. Clement (1820), 3 B. Ac Aid. 702. 

Annotations : — Befd. Delegal r. llighlev (1837). 3 Ring. N. C. 
950; Cook r. Wildes (1855), 2» L. J. Q. B. 307 ; Ryalls 
r. Loader (1860). / H. 6c C. Meatd. Corner r. Shew 

(1838), 4 .M. & W. 1«3 ; Gwynne r. Buniel) ( 1810 ), 0 Bing. 
N. C. 453 ; Grog<»ry r. Branswlok & Vulliune (1813), 13 
L. .J, C. I\ 3 4 ; Warwick r. Cox (1814), 13 L. J. Kx. 314 ; 
Campbell r. It. (1 84 7), II Q. B. 814. 
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aetion aguliiKt deft, lor Hlandering him 
in his prfjfewMiou by atuting that he 
was a (|uaek ; — field: the action was 

’'• itoss 

(1880). 31 C. I*. 423.— CAN. 

1 — OHANT r. ClIIMliOLM, 

<.'• 51 Sc. L. 1C 203 ; 

1 .S. L. T. G3. —SCOT. 

d. Unprofessiomd conduct,)— If cld : 

V from tlio words 

? J o Pftf. waa, that ho had 
not lived up to the standard of con 

n .‘‘i* y* generally by tho 

» profetwiou, that he had no 
twj^t for hinuioir or hiii nrofeeeion, 
that his conduct brooghi diMgracc 

profession ; tho words 
in»put4jd to the pltf. 
OlHcrodltable conduct In his profoHsiou, 
and were, therefore, lltollous. 

iVut ’t* ^ OAKKKK’H (1911), 

17 W. L. li. 1; 4 Sosk. L. U. 12.— CAN. 

e. QunlijUniUms inrtfngly altrihuled 
> 1 / nrirspnper — Actpiicw-cnce . 
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MArKAV (1891), 
AF. 

of unskilful treat- 
T. McI.vroMii 

CAN. 

death to 

negligence .} — To say of a inuii that th© 
death of another was due to Ids callous 
negligtmeo Is defamatory. — .SmunoM 
V. Haxma.V.v. 11918) C. i‘. D. 49.— 
8. AF. 

h. Liccnee, to practice intud be 
produced.) -Uxmi.ros r. BUUWKLL 
(1832), 2 O. H. 339. - CAN. 
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1471. AccusatUm of professional 
Conduct.}- A written paper 

pltf., an alU>mey, with l>oiug 

entirely by a craving after his own gains 
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clients, fc lyekUsw of bringing tlusm to 
htollous.- ANPHiiWH r. VViWiO.N 
(1845), 5 N. B. it. (3 Kerr) 86.— CAN. 
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149, — Declaration in libel stated that 

E ltf. was an attorney, that certain orders had 
een made by the Ot. of Q. B., for setting aside 
proceedings with costs, in an action in which pltf. 
was the attorney of the then deft., &> deft, was the 
attorney of the then pltf., & that the costs had 
been ascertained & taxed by one of the Masters ; 
tliat sharp practice in the profession of an attorney, 
is & is considered to be, disreputable practice, & 
discreditable to the attorney adopting it ; yet 
that deft., intending to cause it to be believed that 
pltf. had been guilty of such sharp practice as 
aforesaid in the said action, & had been repri- 
manded for it by the Master, published of him the 
following false, ironical, libellous matter : — 
“An Honest Lawyer,” thereby meaning pltf., & 
meaning to represent that ho was not an honest 
lawyer, “ A person of the name of C. B., etc., was 
severely reprimanded the other day by one of the 
Masters of the Queen’s Bench for what is called 
sharp practice in his profession,” meaning & 
alluding to pltf.’s practice with respect to the said 
orders, A: that such piactice wfis sharp practice as 
aforesaid; — Held: that part of the statement 
which imputed to pltf. sharp x^i’^ictice w^as sutTi- 
ciently explained by the introductory rnatt-cr to 
show that it w'as libellous. Semhle : the allega- 
tion that the libel was ironical was sufficient, 
coupled with the innuendo, to show’ that the 
phrase “ an honest law'yer ” was used in a libellous 
sense. — B ovdki.t. r. .loXEs (18118), 4 M. <fe W. 44(5 ; 
7 Dowl. 210 ; 1 Horn. & H. 408 ; ir)0 E. R. 1504. 

AnnoUilinris : Reid. Turi\er r. Morj weather (ISIU), 7 C. B. 

Mentd. s. K. liy. r. Iluilway (.'uini-s. (I8K1), C 

g. 0 . 0. 

150. .j — (1) It is not libellous to w’rite of 

an attorney, that he did not present his bill for 
fifteen yoai*s. A: having madt? his client’s will, 
pr e.Hcnted it afUu* his death to the n'pn^sentatives. 
(2) 82 Ueo. 3, c. 00, has not taken from tlie ct. the 
j>ow(*r of pronouncing a paper to be a libel, w’hen 
it is such on th.* face of it. — K kkves v . Templar 
( 1838), 2 Jur. 137. 

151. .] — The words “ How lawyer Bishop 

treats his clitmts,” heading a report of a cose in 
one of the cts., are libellous. Although prefixetl 
to the particular case, the words, being general, 
are a charge of treat inent, in the manner asserted, 
not of this client only, but of all clients, A: there- 
fore is not met by pi*oof that the charge wjis justi- 
fiable in this particular instance. — Bishop v . 
Latimer (18(51), J L. T. 775, X. 1*. 

152. Misstatement as to date of admission.] — 

Raven r. Stfaens A: Sons (188(5), 3 T. L. R, (57. 

153. Proof of practice as solicitor — Plaintiff not 
practising at time of Ubel.j — Jone.s r. Stevens, 
Xo. 123(5, potd, 

154. .j — Pltf., in his declaration for 

a libel, allegeil that he wjis an attorney, & that the 
libel w’as publislied of A: concerning him A; of A: 
concerning him in his profession. He proved, 
that lie had been admitUid an attorney ; but he 
did not provi*, that at the time Hie libel Wiis pub- 
lished he had taken out his certificate or that he 
W’as practising as an atlorm*y : — livid: it was 
sufficient to piovc that he had been admittod an 
attorney. — I^aiwus v, Walter (1824), 3 B. & U. 


138, n. ; 4 Dow. & Ry. K. B. 810 ; 2 L. J. O. S. 

K. B. 219 ; 107 E. K. 08(5, n. 

AnnoUUions : — Distd. Sellers v. KIUcw (1825), 7 Dow. & 
lly. K. B. 121. Reid. May v. Brown (1824), 3 B. & C. 
113 ; Nodou v. Johnson (1850), 16 Q. B. 218. 

165. Stamp office certificate.] — In an 

action by an attorney for libelling him in his 
profession generally, the stamp office certificate, 
countersigned by a master of the Ct. of K. B., to 
denote that the name of the party has been entered 
upon the roll of the ct. is priind fatrie^ sufficient 
evidence to support an allegation in the declaration 
that pltf. is an attorney of that ct. — vSpauling v. 
Haddon (1832), 9 Bing. 11 ; 2 Moo. & 8. 14 ; 1 

L. J. C. P. 142 ; 131 E. R. 518. 

A miotation : — Reid. Graham v. Inglehy (1818), 2 Exch. 442. 

156. Law list.] — Raven v. Htevens & 

Sons (188(5), 3 T. L. R. (57. 


vi. Other Professions or CaUirujs. 

157. Overseer of common field — Untrustworthi- 
ness.j — It is not necessary to giv’c evidence to 
prove the truth of averments, in a declaration 
in an action for libel, according with statements 
in the publication. 

In an action for a libel on pltf., w’ho alleged in his 
declaration that he held an office of trust A: con- 
Udence, to W’it, the office of ovei’seer of a common 
field, cA that deft, composed, etc., of <A concerning 
pltf., A: of & concerning his conduct in his said 
office of, etc., a libel, part of w’hich was that the 
committee, for managing the concerns of the said 
field, think proper to satisfy the inhabitants, etc., 
respecting the different charges laid against pltf. 
the late overseer, etc., for embezzlement, or not 
giving a proper account of the public x>i*operty ; 
X)ltf. jjut in the libel, proved publication, etc., 
& that he w’as overseer. It appeared from the 
testimony of his own witnesses that he was not 
intrusted by the committee, as such overseer, with 
the receipt of money, or that any particular con- 
fidence W’as necessarily reposed in him in virtue 
of his einiiloyment, which appeared to be a some- 
what humble one. It was objected that he should 
have jiroved that it w’as an office of trust & con- 
fidence as alleged. A: that therefore the action 
could not be siipi)orted : Held : as the libel in 
i its L'rms imported that it v^ as an office of ti’ust A 
i confidence. A: charged a fiaudulent abuse of it, it 
was thei'efore not necessary to give any proof of 
it in support of the allegation in the declai’ation. 
BAiiNALL r. rNDERWOOi) (1823), 11 IMcc, 621; 
147 E. R. ,‘>83. 

158. Overseer of the poor— Untrustworthiness.J 

— Deft, published a ])lacard stating t»f pltf., ^'1^^ 
w’a.s an overseer of the ])oor, “ that when out of 
office he hatl advocated low rates, & wdien in 
had advocated high rates, A: that he, deft., would 
not trust him with of hLs property ’ : Held: 
these w’ords wei’c actionable per se without any 
innuendo. — C'hekse v. Scai.es (1812). 10 M. 

488 ; 12 L. J. Ex. 13 ; 6 .1. P. 732 ; 6 Jur. 9oo ; 
152 E. R. 563 ; suhsetfueni proceed unjSy sub nom. 
Scales v. Cheese (1844), 12 M. <fc W. 68u, Lx. Ch. 
AHHotatio,, Mentd. Wood r. Peyton (1814), U L. J. Ex. 
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k. Tnide.r in Umd — AlUiontion of 
fraud.V'-FKiAAmm r. Hcntkh ( 1861 ), 
-id U. 0. H. 382.— CAN. 

. I. Jirffislrar of deeds — Miseondue/ 
oi office,] — McLav V. BiiecK CourN. 
(1887), 14 U. It. 3U8.— CAN. 
m. Munifipnl officer — Smmmry dis- 
■‘By tiCdlom r€m)luiion,] — Davih 


). 27 S. C. It. 

53!).— CAN. 

n. Memltcr of lcgislaiore.]—ln an 
iwtion for nffainst a newHinvpor co., 
the wonls In the iMililiHfuHi letter coin- 
plainod of charf?od in elleet that. pltf. 
ustHl his iHisition us a lueinhor of (he 
Ih’ovinolul Lt«fsfature to meix'osc the 
Inislness carritHl on by pltf. & his 
brother as partnei*s, by rt'quiring pci-Koua 
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fiiee is (lefamatory 
libel.- Cui-Mu AN V. 


(1!»17), 41 N. 
i;U.- CAN. 
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o. Telegraphist — Betrayal of con‘ 
/idc/tce.l— -lllCHAKDS V, CanSUOLMB & 




Libel and Slandeb. 


Sect. 1. — What are defamatory etatements : Sttb- 
sec t. 1, C. (b) vi.y & JD.] 


159. Chairman of finance committee — False 
auditing of accounts.] — It is actionable, without 
the aid of prefatory averment in the declaration, 
to write of a magistrate, that, “ as chairman of a 
finance committee, he audited accounts contaii^g 
items of upwards of £12,000 for the nominal 
purpose of furnishing, lodgings, plate, etc., for the 
judges ; but which expenditure was in reality to 
find accommodation for the magistrates, as the 
sheriff always found the judges suitable lodgings, 
without putting the county to any expense. " 
Adams r. Meredew (1829), 3 Y. & J. 219 ; 148 
E. R. 1159, Ex. Ch. 

Annotation : — Reid. Hughes r. Heos (1838), 7 L. J. Ex. 268. 


160. Secretary of railway company — Imputation 
of cacoethes scrlbendi.] — An article in a magazine, 
expressing the writer’s sorrow at seeing the corre- 
spondence between the secretary of a railway co. 
<fc another person publislied, Sl observing, that had 
invention been taxed to blast the character & 
throM' a shade over the honour of the co., it could 
have devised nothing more effective than this 
stupid correspondence, & still more stupid publica- 
tion ; A tdso imputing trickery & deception, &; 
the cacoethes scribendi, &: scribbling propensities, 
to the secretaiy ; &, in reference to an answer he 
was about to put in Chancery, reminding him, 
that shuffling & low cunning would not do in 
that ct. ; — Held : libellous after verdict, in an 
action by the secretary, where the declaration 
merely alleged the object & intention of deft, to 
be to injure him in his character of secretary to 
the CO., but did not contain any special averments 
or innuendoes. — Robertson v. Wylde (1838), 7 
L. J. C. P. 190. 

161. Master mariner & shipowner — Unsea- 
worthiness of ship.] — (1) To publish of a master 
mariner A: .shipowner that his vessel, which is 
advertised for the conveyance of goods on freight 
A passengers to Calcutta, is unseaworthy & lias 
been sold for a convdct ship, is a p(?rsonal libel on 
him in the way of liis business, for which he may 
maintain an action ^vithout alleging special 
damage or proving malice. 

(2) In an action for a libel imputing to a vessel 
advertising for passengere A freights for the East 
Indies, A to her master A owner, pltf., that she 
is unseaworthy A in other respects unfit for the 
purpose ; — Held : evidence of the ordinary profits 
of such a voyage was receivable, A the jury were 
properly told that they might take such evidence 
into their consideration in estimating the probable 
amount of damage sustained by pltf. from the 
publication of the libel, although the action was 
brought before the commencement of the intended 
voyage.— Ingram v. Lawson (1840), 0 Bing. N. C. 
212 ; 8 Scott. 471 ; 9 L. J. C. P. 145 ; 7 L. T. 
134 ; 4 Jur. 151 ; 133 E. K. 84. 


Amwlations :~As Up (1) Apld. Russell r. Webster (1874), 
y\. It. 59. Consd. South Hetton Coal Co. v. Nor 
Eastern News Assocn., (1894) 1 Q. B. 133. Reid. Hoey 


162. Stockbroker— Threat to bring action.] 

^armng. J. C. A Co., sharebrokers, meamng 
pltfs., are informed that the two hundred Man- 
chester A Southampton Ry. shares bought by 


J. C., under a false representation of the market, 
at £8 per share, or £1,625, & sanctioned by C. J., 
meaning deft., & paid for at the time of purchase, 
that he forthwith sends them to the Manchester 
& Southampton committee, with instructions to 
return the deposit balance to him, moaning deft., 
unless C. & Co., meamng pltfs., claim it, or elect 
to proceed ; A, unless 0. A Co., meamng pltfs., 
within the present year, arrange to return the 
£1,625 to him , meaning deft., also the £7 expenses 
incurred for advertisement A solr. to procure 
proof of having paid C. A Co., meaning pltfs., 
£1,600 A £25 commission, C. J., moaning pltfs., 
will adopt legal measures. The amount will be 
taken by instaimcnts, on security being deposited 
with any bankers but those who recommended 
C. A Co.” : — Held: in the absence of a coUoquiiun 
pointing the above, or an averment of special 
damage, the publication was not actionable. 

If by any reasonable intendment a jury could 
infer that the publication complained of reflects 
upon the moral conduct or the professional reputa- 
tion of pltf., it is the duty of the ct. to send the 
matter before them. But the instances are by no 
means rare, of judgment being arrested when the 
ct. has thought that, by no rt^asonable intendment, 
could the libel bear the construction put upon it 
by the innueodoes (Wilde, C..I.). — Capel v. 
Jones (1847), 4 C. B. 259 ; 9 L. T. O. 8. 78 ; 11 
Jur. 396; 136 E. R. 505. 

Annotations: — Consd. (-apital & ('ouutic« Bank r. Henty 

(1882), 7 App. Cas. 741. Retd. BUcnell r. Buxzard (18 58), 

3 H. A N. 217. 

168. Architect — Lack of professional experi- 
ence.] — To impute a person actually employed 
to execute certain work, that he has no experience 
in the work in which he is so employed, is a libel 
upon that person in the w'ay of his profession or 
c^liog ; A it is no justification to say that such 
person cannot show any expciriencc* in work of the 
kind which, in the opinion of the i)er8on making 
the imputation, was requisite. 

B., an arcliitect, had been employed by a certain 
committee to superinUmd A carry out the rt^stora- 
tion of 8. church ; thereupon W., who had no 
manner of interest in the question of the employ- 
ment of B. to execute the work, wrote a letter to a 
member of the committee saying, ‘‘ 1 sec that the 
restoration of 8. church has fallen into the hands 
of an archiUrct who is a W’esleyan A can have no 
experience in church work. Can you not do 
soraetlung to avert the irreparable loss wdiich must 
be caused if any of the masonry of this ancient 
gem of art be ignorantly tampered with / ” In 
an action for libel W., by way of justification 
alleged that the facts contained in the letter are 
true, A the opinions expressed in it, whether right 
or wrong, were Iionc^stly held A expressed by W.,” 
A that B. cannot show experience in church 
work,” i.e. of thc^ kind which in the opinion of W. 
was requisite : — Held : the latter was a libel on 
B. in the way of his profession or calling ; the 
iustification set up was no justification at all, 
because the letter obviously meant that B. could 
show no experience in the work in which ho had 
been employed by the committee to execute ; A 
even if the occasion was privileged, there W’as 
evidence of express malice. Qu. : whether under 
the circumstances of the case the publication of 
the letter was privileged. 


Leituiiead 

Hetih.) 215 ; 


(IS.'iO), 22 
32 fcJc. Jur. 


Hunl. ((T. 
87.— SCOT. 


of 


on 


Q. Ifrofessor — Undisciplined class.) 
— Action fUMtained A damovM awardM 
for pnbliahinfir In a newspaper that 
pursuer, a profoeeor, was unfit for the 
discharge of, A neglected his duty, 


A tliat Ids class was in a state of 
lusubordtiiation. — Ajjcxandicr «. Mac 
DONAJJD (1826), 4 Murr, 94. — SOOT. 

?. Barrisler — Ptaoe*hwUer.] — To 
say of an ordinary hanrlster that he is 
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A man who receives information which, if true, 
is injurious to the character of another, is not 
justified in publishing that information to the 
prejudice of that other merely because he believes 
it to be true. — B ottErill v. Whvtehead (1876), 
41 L. T. 688. 

Eeld. WaUer v. Loch (1881), 7 Q. B. D. 619 ; 
Brltluh lly. Traffic & Electric Co. v. C. C. Co. & L. C. C., 
11922) 2 fc. B. 280. 


164. Failure to append name of plaintiff 

to Joint design with defendant.] — Green v. Archer 
(1891), 7 T. L. R. 642. 

165. Inventor — Denying reputation as In- 
ventor.] — W., who liad in 1805 made a valuable 
invention of the machine subsequently designated 
the “ Dynamo-electric machine ” or “ Dynamo,” 
wmmenced an action against T. & others, alleging 

certain works of wliich he was the 
author falsely &, maliciously written & published 
certain passages depriving pltf. of the credit of 
being the first inventor of the invention, A also 
alleging that pltf. was A would be injured in his 
reputation of a discoverer & inventor in the field 
of electrical science & engineering ; it was further 
alleged that deft, had on complaint by pltf. 
agreed to alter certain passages in his work & had 
not done so. Pltf. claimed no right in the word 
Dynamo,” but he set up that deft, used the 
wortl to describe something other tlian pltf.’s 
invention. Deft, applied to strike out the state- 
ment of cla^ on the ground that it disclosed no 
cause of action ; — Held : the passages complained 
of were not libellous A no contract was alleged, A 
the statement of claim disclosed no cause of action. 
—Wilde v. Thompson (1903), 20 K. P. C. 775, 
C. A. 


166. Consulting engineer — Unauthorised use of 
name.] — CT.erk r. Motor Car Co. (1905), Ltd. A 
Ford (1905), 46 Sol. Jo. 418. 

167. Commercial traveller — Statement of his 
leaving employment.] — l*ltf. was employed as 
commercial traveller by deft., A deft, signed A 
circulated among liis customers cards in un- 
fastened env^elopes with these w'ords upon them : 
‘‘ B. is no longer in our employ. Please give him 
no order or pay Iiirn any money on our account.” 
In an action of libel the jury found tliat the 
wor^ were libellous, A that deft, acted maliciously 
in circulating them ; — Held : the words were not 
capable of a defamatory meaning, A deft, was 
entitled to the judgment. — Beswick v. Smith 
(1907), 24 T. L. K. 1(J9, C. A. 


D. ItnpuicUion of Insolvency to yon- Traders, 

168. Charge of insolvency.] — Eaton r, Johns, 
No. 939, post. 

169. Leaving neighbourhood writh debts un- 

pald.l—O’BRiEN r. Bryant, No. 1223, post. 

Statement of indebtedness for large sum — 
Offer of debt for sale.] — The publication of a 
placard, stating that the prosecutor is indebted in 
a large sum, A offering the debt for .sale, is not 
necessarily libellous ; A, at all events, the judge 
cannot withdraw it from the jury on the general 
issue, but must leave it to them, reserving for a 
motion in arrest of judgment, the question whether 
tlio words could pebbly be libellous. 

The placards ran thus: ‘‘ W. O., solr.. Bishop 
fjtortfoni ... to be sold by auction, if not previously 
disposed of by private contract, a debt of the 
above, amounting to £3,197 due upon partnership 
& mtge. transactions ” : — Held : the matter was 


not libellous, as it was a mere offer, on the face of 
it, to sell an alleged debt, which it did not neces- 
sarily imply inability to pay it ; A it did not 
appear to be false, A there was no evidence of an 
intent to extort money. — R. v. Coghlan (1865), 4 
P. A F. 316. 

171. Charge of past pecuniary difficulties.] — 

Cox V, Lee, No. 1008, post. 

172. Cheque drawn on bankers — Marked refer 
to drawer.] — Pltf., who was a newsagent, had an 
account with deft, bank, A on Aug. 5, 1914, she 
drew a cheque for £4 5s. in favour of the co. from 
whom she was in the habit of buying newspapers. 
On Aug. 0, a moratorium proclamation was 
issued, providing that all payments of not less 
than £5 due A payable before Aug. o, or on any 
day before Sept. 4, in respect of any cheque drawn 
before Aug. 4, ” or in respect of any contract made 
before that time ” should be deemed due A pay- 
able one month after the original due date or on 
Sept. 4. The cheque was presented on Aug. 10, 
A returned with the words ” refer to drawer “ 
upon it. On Aug. 10, pltf. had £6 lOs. 5d. to her 
credit on the premoratorium account A £3 9s. 3d. 
on the postmoratorium account. In an action 
by pltf. against defts. for breach of contract A 
libel : — Held : defts. were protected by the mora- 
torium, as the case was one of a payment in respect 
of a contract made before Aug. 4, *A in the circum- 
stances the words “ refer to drawer ” were not 
capable of a libellous meaning, A therefore pltf. 
was not entitled to recover. — Frjk.en v. London 
A South Western Bank, Ltd. (191.7), 31 T. L. K. 
334. 

173. .] — Defts. on Feb. 11, 1914, 

agreed to allow' pltf., who w'as a customer of the 
bank, an overdraft for a period of six months, 
On Aug. 6, 1914, when pltf.’s account was over- 
drawn, a moratorium was proclaimcnl. On Aug. 
28, pltf., without making any express appropria- 
tion, paid a sum of money into his account, A 
defts. applied a part of it in discharge of the over- 
draft. On the following day pltf. drew a cheque 
upon the bank, but in consequenct^ of the dis- 
chai'ge of the overdraft Iiis balance w'as not suffi- 
cient to meet it. The cheque was dishonoured A 
returned to the holder marked “ R. D.” In an 
action brought by pltf. against the bank for 
damages for breach of contnict A for libel : — 
Held : the effect of the moratorium w as to post- 
pone the date of payment of the overdraft for a 
month, A (lefts, were not entitled under the cir- 
cumstances to refuse payment of, pltf. 's cheque, A 
pltf. was entitled to recover. — AixEN v. London 
('OUNTY A Westminster B.\nk, Ltd. (1915), 84 
L. J. K. B. 1286 ; 112 L. T. 989 ; 31 T. L. R. 210. 

174. Paid for collection to defendants— 

Accidental return unpaid.] — Pltf. drew a cheque 
upon his bank in favour of a customer, who paid 
it into deft, bank, where he kept an account, for 
colltxrtion. D«»ft. bank by some mistake di(i nc)t 
present it for payment to the bank upon wiiicli it 
was draw'll, A later on it was found at deft, bank 
in the box in which returned cheques from pltf.’s 
bank were usually left. Pltf. had ample assets at 
his bank to meet the cheque. A clerk of deft.’s 
thinking that the cheque had been returned unpaid 
A not know’ing for what reason, attached a slip 
to it on which the words ” Reason assigned ” were 
printed, A against those words he wrote ” Not 
stated.” The cheque w'ith the slip attached was 
sent to the person in whose favour it was drawm, 



North Ix>uth Cask (1910), 6 O'M. & 
H. 103.— IR. 


»MH.l — T o say of an engineer fitter 
that ho is a grossly nnskllfnl workman 
l8 actionable. — S iack v. Barr (1918), 
82 J. P. 91.— SOOT. 


t. Ktiffitteer fitter — Vnskilfid ttork- 



28 


Libel and Sijinder. 


Sect, 1. — What are defamatory statements : Sah- 
sect. 1, i)., E. d:F. ; sub-sect. 2, -4. d:B. (a), (6), 
jc), id) ci- {€).] 

who communicated with pltf., & the cheque was 
paid. Pltf. brought an action of libel, alleging that 
the words meant that the cheque had been dis- 
honoured thi*ough want of assets : — Held : the 
words on the slip, coupled with the return of the 
cheque, wei'e not in their natural meaning libellous, 
& it lay upon pltf. to prove facts & circumstances 
leading to the conclusion that they would naturally 
be understt>od by reasonable persons as conveying 
the libellous imputation alleged ; pltf. not 
having proved this, there wiis no case to go to the 
jury.— Frost v. London Joint IStock Bank, 
Ltd. (11)00), 22 T. L. R. 700, C. A. 

E. Slander of Title, 

See I^art XII., pas/. 

F. Slander of Goods, 

See Part XIII., post. 


Sl^b-m:ct. 2. — Slanderous Statements. 

A. In General. 

175. Fact imputed to plalntllT need not have 
happened.] — In slander it is not necessarj' that the 
fact imputed to pltf. should actually have hap- 
pened. — Web V. Poor (1597), Cro. Eliz. 509; 78 
E. K. 813. 

B. ir/iCR Actionable. 

(a) In General. 

176. General rule.] — Words contra bonos nioreSy 
if they do not charge an offence pregnant with 
temporal damage, arc not actionable. — Poli.ard 
V. Armshaw (1597), Cro. Eliz. 582 ; 78 E. K. 825. 

177. .]—(!) An action of slander will not 

lie for words imputing adulteiy to a schoolmaster, 
in the absence of proof of special damage, unless 
the words are spoken of him touching or in the 
way of Ills calling. 

(2) Defamation, sjioken or written, is always 
actionable if damage is proved, A, even if it is not, 
the law will infer the damage ne<3ded to found the 
aedion {a) wlien the words arc wTittei* or printed ; 
(6) when the words spoken impute a crime punish- 
able with imprisonmemt ; (c) when they impute 
certain dLseases . . . (</) when words are spoken 
of a, person following a calling, A sjioken of him in 
that calling, which impute to him unlitness for or 
musconduct in that calling (Lord Sumner). 

(3) Slander is actionable only if either (a) special 
damage is proved, of (b) the imputation is such &> 
the state of fficts proved is such as that the law 
presumes or infers damage, or (c) the case fails 
within the Slander of Women Act, 1891 (c. 51) 


/T ii;* *J L J 

A 11916] 2 

T ; 115 L. T. 432 ; 

32 r. L. R. /();> ; 01 Sol. Jo. 8, H. L. 



178. Words of uncertain Import.] —Words of 

f‘<-tionable.— S mith’s 
dare (lo84), Cro. Ehz. 31 ; 78 E. R. 297. 

will nr .4 -J—Words of too general an imfK>rt 
will not support an action of slander. IIutlfk r 
Paynter (L593), Cro. Eliz. 297 ; 78 E. R 550 

‘i I (’nrlo (lOIlD I’hIiii tui 

Boldroe v. Porter (1002), Yolv. 22. 


180. ,] — Words not importing certain 

slander are not actionable. — Stirley v. Hill 
(1632), Cro. Oar. 283 ; 79 E. R. 848 ; sub nom. 
Churley V. Hill, W. Jo. 308. 

181. Words not actionable severally — Action- 
able when Joined.] — Convert the words here, if he 
had said so, you made this deed under a hedge, & 
forged it, these words are well actionable ; so hero 
these words severed & disjoined are not actionable, 
but conjoin them together, then there is an 
apparent scandal, & for this cause well actionable 
(Dodderidge, J.j. — Reyniij^ V. Sackpield (1613), 
2 Bulst. 132 ; 80 E. R. 1010. 

Ig2, .] — Tindai.l V. Moore (1760), 

2 Wils. 114 ; 95 E. R. 716. 

183. Statement part actionable part not — 
Action lies for actionable part.] — When any part 
of the slander is actionable, pltf. shall liave judg- 
ment. — Thaxbie V. Smith (1600), Cro. Eliz. 788 ; 
78 E. R. 1017. 

I 134 . — If aii action be brought for 

words, A part of them be actionable & part ai*o 
not, yet an action lies for them which are airtion- 
able (Roll, ,T.). — Smith v. Hobson (1648), Sty. 
112 ; 82 E. R. 571. 

185. Words spoken In one conversa- 

tion at one time.] — Declaration for slander recited 
that pltf. carried on the trade of buying A selling, 
A was a dealer in, an ailicle of fishing tackle called 
a winch ; & that deft, used the trade of making 
selling winches ; & it charged that deft., contriving 
t-o injure pltf. in his trade, (k to cause his cust-omers 
to believe that he was guilty of unlawfully buying 
goods well knowing them to have been stolen 
dishonestly come by, in a discourst* which he had 
with pltf., of & concerning him with reference to 
his trade, & of A concerning tin* premises, in the 
presence & hearing of J., etc., falsely tk maliciously 
spoke, to A of <k concerning pltf., A of tk concern- 
ing him with reference to his trade ik the premises, 
the words, etc. : “ I ” (meaning deft.) “ have been 
robbed of alH>iit three dozen winches ” (meaning 
such articles, ete.) : “ a person has been buying 
things at my shop, A has taken t hem ; you ” 
(meaning pltf.) “ have Ixniglit two, one at 3s., tk 
one at 2». ; you ” (im^aning pltf.) “ knew well, 
when you bought them ” (meaning the winches), 
“ that they cost me ” (meaning d<*ft.) “ three times 
as mueli making as you ” (meaning pltf.) “ gave 
for tiiem, A (hat tf»ey could not have Iwen come 
honestly by.” The declaration then i)roeeedod : 
‘* Whereupon pltf. then, in the jiresenet! ik hearing 
of the aforc‘said persons, said Ui deft.,” etc., 
setting forth further words of jilif. respecting 
winches, A alleging that deft., further c<»ntriving, 
etc., thereupon, in the pre8<mce tk hearing of the 
said persons, replied, etc. (setting out otlier words). 
” Thereby meaning,” etc., ” that pltf. had been 
A was guilty of buying winches, well knowing 
same l/O have been dishonestly come by A to have 
been feloniously stolen by the person of A from 
whom pltf. had so bought them.” After verdict 
for general damagt^a — Held: (1) the words first 
set out imputed that pltf. had received stolen goods 
knowing them to have been stolen ; (2) the words 
following appeared to be spoken at the same time 
with the others, A formed with them a continued 
discourse ; the doclanition, therefore, contained 
only a single count ; A, consequently, pltf. was 
entitled to judgment, even on the assumption that 
the words fast set out gave no cause of action. — 
Alfred v. Faruiw ( 1846 ), 8 Q. B. 854 ; 15 

L. J. Q. B. 258 ; 7 1.. T. O. 8. 178 ; 10 Jur. 7U ; 
115 E. H. 1096. 

186. Imputatian of natural InOrmlty— Insanity.] 
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— Salop (Countess) Case (1025), Beni. 155; 73 
E. B. 1021. 

187. Immorality — “ Reputed father of 

bastard child.”] — To say of a man that “ he is the 
reputed father of a bastard child,” is not action- 
able, unless some special damaj^o ensue. — Salter 
V. Browne (1630), Cro. Car. 436 ; 79 E. 11. 978. 
Annolation : — Reid. Anoii. (1096), 2 Salk. 094. 

188. Statement not defamatory per se — Although 
false & malicious — & causing damage.] — A state- 
ment false & malicious, but not in itself defama- 
tory, made by one person in regard to another, 
whereby that other may probably under some 
circumstances, & at the hands of some persons 
suffer damage, will not, even though damage has 
resulted in fact, support an action, for defamation. 

A declaration alleged that deft, falsely Sc 
maliciously spoke of pltf., a working stonemason, 
‘‘ He was the ringleader of the nine hours system.” 
Sc ” He has ruined the town by bringing about 
the nine hours system,” Sc ‘‘ He has stopx^ed 
several good jobs from being carried o\'t, by being 
the ringleader of the system at L.,” whereby pltf. 
was prevented from obtaitiing employment in his 
tnwle at Jj. :~He1d : tlie words not being in 
themselves defamatory, nor connected by aver- 
ment or by implication with pltf.’s trade, Sc the 
alleged damage not being tlie natural or n^asonable 
consequence of the speaking of tliem, the action 
could not be sustained.— M iller r. Davio (1874), 
L. H. 9 C. 1*. IIH ; 13 L. J. C, P. 81 ; 30 L. T. 58 ; 
22 \V. n. 332. 

JniutUUumH ; Conid. Myroft r. (1921 ). 99 L. .1. K. U. 

HK:1 ; Hhaplro r. l.i .VlorU (192:i). i:i9 1,. T. 022. Retd. 

Lccthaiu r. ilunU (No. 1) (1912), .‘>7 Sol. Jo. Ill ; Juuck r. 

Jotiort. (I910J 2 A. C. 4S1. 

(6) On Proof of Special Daniatjc. 

Sec Part VI 11., Sect. 1, sub-sect. 4, pod. 


(c) Slate mrntH Actio nahic perse. 

See Sect. 2, post. 

(d) Indirect Slaieinenis. 

189. General rule.]— Words may be action- 
able, though they contain no direct Sc positive 
assertion. — Anon. (1706), 11 Mod. Rep. 60; 88 
E. li. 886. 

190. Incidental allusion to plaintiff.]— Action 
for words : “Mr. Wingfield, you never thought 
well of me since Gravies did steal iny lamb ” ; — 
Held : actionable ; although it wiis alleg€*d in 
arrest of judgment, that it was not a dii*ect 
affirmance that (iraves did steal it. — Grave.s’ 
Cask (1592), Cro. Eliz. 289 ; 78 E. R. 543. 

191. .1— Bland’s Case (1618), Hut. 18; 

123 E. R. 1070. 

192. Words used subjunctively.] — Slanderous 
words, though subjunctively expressed, are action- 
able. — Royal v. Peckham *(1600), Cro. Eliz. 786 ; 
78 E. It. 1015. 

198. Words used disjunctively.] — Words in the 
disjunctive are not actionable. — Griffith’s Cask 
(1600), Cro. Eliz. 780; 78 K. R. 1011. 

194. Words used adJecUvely.j — (1) If one says 
to another ** Thou ait a cunning thief,” these 
words are actionable, an adjective word proceeding 
of (cunning) will not aid same (per Cur.). 

(2) If one speaks these words to another, ” Thou 


art an outputter,” these words will boar an action 
in Westmoreland, being there taken Sc commonly 
known to be a horse stealer (Croke, J.). — Steene- 
MAN V. Richardson (1613), 2 Bulst. 145 ; 80 
E. It. 1021. 

196. .] — Words adjectively spoken, as, 

” Thou perjured beast,” are actionable, unless the 
context shows they were not used in a positive 
sense. — Benson v. Hall (1621), Cro. Jac. 613 ; 79 
E. R. .523. 

196. .] — Booth v. Seele (1663), 1 Sid. 

103 ; 82 E. R. 997. 

197. .] — Scandalous words used adjec- 

iively, if they import an act done, are actionable. — 
Osborn v. Poole (1698), 1 Ld. Raym. 236 ; 2 
Lut. 1053 ; 91 E. R. 1054. 

Anruiiation : — Reid. Collins r. Hurvey (1713), Glib. 98. 

198. Words used potentially — Importing act 
done.] — Words in the potential mood may qualify 
an indicative context, & render them not action- 
able. — Stoner v. Audely (1591), Cro. Eliz. 250 ; 
78 E. R. 506. 

^ 199. .] — Potential words may be 

actionable, if they import an act done. ’Tis 
actionable to charge a man with coining money. — 
Speed v. Parry (1705), 2 Ld. Raym. 1185; 2 
Salk. 697 ; 92 E. R. 283. 

AutioUitinn — Apld. Clegg V. Laffer (1833), 3 L. .1. C. P. 56. 

200. .] — (1) The words “ she se- 

creted Is. 6flf. under the till,” at the same time 
stating ” these are not times to be robbed,” are 
not actionable per se ; therefore, when pltf, ob- 
tained a verdict, with Is. damages : — Held : she 
was entitled to increased costs. 

(2) No action will lie for words spoken, with 
special damage alleged, unless the words them- 
selves bear an injurious meaning ; therefore ; — 
j Held : these words w’ere not actionable with 
' special damage, as they ratlier imported praise 
tlian blame to the party of whom they were 
spoken. — Kelly v. Partington (1834), 5 B. & Ad. 
645 ; 2 Nev. Sc M. K. B. 400 ; 3 Nev. Sc M. K. B. 
116; 3 L. J. K. B. 104 ; 110 E. R. 929. 

Annotutiona : — to (2) Consd. Miller v. Duvid (1874), 30 
L. T. 58. Apld. Shapiro r. La Morta (1923), 130 L. T. 
022. 

201. Words expressing speaker’s conviction — 
” 1 am thoroughly convinced.”] — “I am 

thoroughly convinced ” is a sufficient assertion 
in slander. ” You are guilty of the death of A.” 
may be explained by innuendo to mean murder, 
though the eolloquini be only of the death. — 
Oldham r. Peake (1774), 2 Wm. Bl. 959 ; 96 
E. R. 566 ; affd. sab noni. Peake v. Oldham 
, (1775), 1 Cowp. 275. 

.laHohi/ion.s .— Consd. Itobcrth r. C’aniden (1807), 9 East* 
93. Distd. Goldstein r. Foss ( 1 S27 ), 0 IL & C. 154. Reid* 
Woolnoth r. Meadows (1804), 5 463 ; Sweetapple r. 

Jesse (1833). 2 Nev. & M. K. IL 36. Mentd. G'Cojjuell 
r. IL (1844 ), 11 Cl. & Fin. 155. 

Statements imputing crime.] ~ See Part IV., 
Sect. 2, sub-sect. 2, C. (a), post. 


(e) Vulgar Abuse. 

202. General rule.] — For mere general abuse 
spoken no action lies (Lord Mansfield, C.J. ). 
THORI.EY V. Kerry (Lord) (1812), 4 Taunt. 355 ; 
3 Gamp. 214, n. ; 128 E. R. 367. 

C L Robinson r. Jennyn (1814), 1 Price, 

11 Reid. M‘Gregt>r r. Thwaites (1824), 4 Dow. & Ry. 


PART IV. SECT. 1, SUB-SECT. 2. ~ 
B. (•). 

802 I. Oetural nde ,} — Dawan 
r. Mahip (1888), 1. L. H. 10 All. 

425.— IND. 

.80811. — — .1— OiiusH CnuynKH 

Mittkr r. Jataduaki Hadukhas 


(1899), I. L. 11. 26 Calc, 663 ; 3 

C. \V. N. 531.— IND. 

202 ill. .} — Campbell e. Whitk 

(1856), 27 L. T. O. S. 48.— IR. 

202 iv. .]— Abusive language, 

wit hout any apwifle accusation, allortls 
groutul for an action ot datnagos. 


Miller r. Mackay (1811), 16 Fac, Coll. 
360.— SCOT. 

202 V. .] — Mann v. Booker 

(1902), 19 8. C. 419.— S. AF. 

a. Hasty words Mitered under pro- 
pocttlton.l — An inspector of water- 
meters accused a mill owner of taking 
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Sect. l.—What are defamatory ataiemcrUs : Suh^ 

tu>ri 2 R t 4 >) If) ia\ dr (h). Sect 2: I Roll. Rep. 287 ; 3 Bulat. 160 ; 81 K. R. 489. 

1 J R'Jr //) ! ^ Annotation ;-ReM. R. v. Grlepo (1697). 12 Mod. Rep. 139. 

^ ^ V T> I MS9ft\ 218. .] — Thevillian & Betties Case 

K. B. 696; Tuam (Archbp.) r. ? tj. /IftOOA T>a.lTn 10 • ftl 1? 1? fifiS 

17 ; Clement c.Chivis (1829), 9 B.&CM72. MentA H«th (ItWO), Jralm. 10 , »1 Ji. li. W&o. .--oiv t» i 

V. Huth, [1916] 3 K. B. 32. 214. .] — Stampe r. Hyde (1621), Palm. 

203. “ Cosenlng.’'j~GoRGES Case (1588), 126 ; 2 Roll. Rep. 199, 227 ; 81 E. R. 1010 ; 
Moore, K. B. 261 ; 72 E. R. 668 ; aub nom. nom. Stampb v. Jenkin & Hyde, 2 Roll. Rep. 

George’s Case, Cro. Eliz. 95. 273. 

204, .] — Richard Someratailcs biought an Annotation : — Beld. Haylock v. Sparke (1863), 1 E. &: B. 471. 

action upon the case for slanderous words, that 215. .] — Daubny v. Martin (1627), Palm. 

a_. . j»i *1'* 


is to say, S. is a very bad fellow, for he made J. 441 ; 81 E. R. 1161. 

drunken in the night, & cosened him of an 216. .] — WiLNER v. No. 687, poat. 

hundred marks ; & upon not guilty pleaded it was 217. .j—WELDEN v. Johnson (1661), 1 

found for pltf., & judgment was stayed, for the Sid. 48 ; 82 E. R. 902. 

words are not sufficient to maintain an action. — Annotation .•— Refd. Holt r. Scholcfleld (1796), 6 Term Rep. 

SoMERSTAILES’ CaSE (1601), Gouldsb. 125; 75 t,- 4 . # «• 

E R. 1039. *] — Prohibition to a suit for calling 

205. .] — ^^^lere an action upon the case ® Case (1697), 2 Salk. 648; 

was brought for words by a merchant pltf. for ® ^ , 

scandalous words spoken to him, which words BARKER (1720), 1 


weiv these, “Thou art an errant knave, for you 

have cosened all Coventry ” & . . . it was adjudged 220. - .] ‘He has defrauded a meaJ-: 

by the whole ct. here that these words were not ^ roan hoise ” ore not actionable words without 

actionable (Wili.i.ams, .T.).— Anon, (prior to 1611). t^n'7A^ o 

cited in 1 Bulst. at p. 173 ; 80 E. R. 863. 

Annofafiem : — Folld. Tut r. Kcrtoii (1611), 1 Bulst. 172. 

206. .] — Tct r. Kerton (1611), 1 Bulst. 

172 ; 80 E. R. 86.3. 

the' “ i"'? 

towTi in your account, these words not actionable a. , h ^ » verdict 

clearly (('OKK, JO.-UOPTON Bakek (1814), 2 .1 ‘ 


man 


special damage. — R ichardson v. Allen (1774), 2 
Chit. 6.57. 

221. .] — The simply sa>'ing to another 

you are a swindler,” is not actionable. Where in 
an action tor slander, some of tlie counts in the 
declaration are for ac'tionable words, & others for 


Bulst. 228 ; 80 E. R. 1082. 

208. .] — Sir William Bronker brought an 


recovered be less than 40s. he is entitled to full 
costs. — S avile V. .Iaudine (1795), 2 lly. Bl. 631 ; 
126 E. R. 686. 

A nntitaUon : —B,ald. Kelly r. PurtliiRton (1833), 2 Nov. & 
M. K. B. 460. 

222. .] — Martin r. IX)El (1801), 2 P. & P. 


action upon the case for slanderous words : A 
he showed in his declaration how that he was a 
knight, A one of the gentlemen of His Majesties 
Privy Chamber ; <k that deft, spoke of him these 654. 
scandalous words, xiz. Sir William Bronker is Spoken In way of trade profession, calling, etc.— - 
a cosening knave, A lives by cosenage. Which SollStors.]-AS>e Nos. 3871390, i>oat ^ 

was found for pltf. In arrest of judgment it was Clergymen.]— Nee Nos. 424-426, poat. 

moved that the words were not actionable, A so 

it wasjidjudged. Bronker’s Case (1617), Godb. (f) Words Spohem in Foreign Tongne or Dialect. 

^ 900 ^^ .a k * u 4^*1 228. Must be understood by those present.] — 

. .] Thou hast no more but what thou Blander spoken in a language unintelligible 

semuer A rht^atinff ; ’ not n.v#»f»rin<y 2 a. .... . • . .. V. ^ e** 


the w'ords 
so under- 

91A l/'na./'d ~ T A J.' * avKtyjXA l/IIUTiit. V. \1U47UJ, CrO. EllZ. 

Jiu. Knave, rogue, rascal, etc.]— Action for aqa . v t> 717 

^nd 224. —J-lsiaAder .poken in a language not 

move’fl in nwaV t i, irr pltf., it WHS understood by thosc who hcR-r it, 18 not ActloDable. 

fn^ f i —Price v. Jenkings (1601), Cro. Eliz. 865 ; 78 

not lor these words, A it was held clearly by all the jQpj 

ct., that none of them were actionable, but only ^nnoto/ion .'—Eefd, Amann t. Damm (1860), 8 C. B. N. S. 
the words bkpt. knave ” ; A of those they 597 . 

doubte^.— R obinson v. Meliair ( 1601), Cro. Eliz. 225. ,] — Parole mainsworn. Note 

843 ; 78 E. R. 1069 


that 


though the word be not understood in all places, 
14 t 4 ^ cwper, that he is a yet it is in English, A therefore m^eds not the 

variet A a knave, is not actionable. — Cotes v. averment as the Welsh does. — Slater v. Franks 
Ketle (1608), Cro. Jac. 204 ; 79 E. R. 179. 1 (1016), Hob. 126 ; 80 E. R. 275. 

4. .) — CllKISriK V. Robkrt- 

HON (1899), 1 F. (Ct. of H««.) ll.'i.'i; 

36 Sc. h. R. 899 ; 7 S. L. T. 143.— 


water from the town supply, & on 
another occasion acenaeU him of 
diverting a stream. On both occasions 
the mill owner called the Inspector 
a liar Held : no action of slander 
would lie at the iustance of the 
inspector, since the words were uttered 
under provocation. — Watso.v «. Du.v- 
CA.N (LS90), 17 K. (Ct. of .Sees.) 404 ; 27 
Sc. L. It. 319.— SCOT. 

(1890), 17 II, (Ct, fjf 56g . 27 

be. L. R. 454.— SCOT. 

0. ,] — Macdo.valD V . Rup- 

(1894), 21 R. (a. of fc 
Sc. L. R. 317 ; 1 S. L. T. 


SCOT. 

, •• .) — PowKL r. Prick (1830), 

1 Men. 500.— S. AP. 

f. Liar dr fraud. y~~Hlnco to call 
a man a fraud does not In ordinary 
milage mean that he has commlited 
a fraud, the words “ liar A fraud '* 
verbally uttered, are not slanderous. — 
Aoxkw r. BKmsu Lkoal Line 
AmimASCK Co., l/TD. (1900), 8 V. 

' *3 Sc- L. R. 284 ; 
13 8. L. T. 742.— «OOT. 


PART IV. SECT. 1, BUB-SECT. 2.- 

B. (1). 

228 1. Must he understood by 
of.) — A declaration claitniug dam* 
for slander, or otherwise, alleup^ 
tfiat the words complained of were 
addressed In the native language to 
the natives. It did not allege that 
such words were understood : — Hdd : 
an allegatfam that the words were 
understood was not neoeesaiy. — 

WllXIAMKOK V. Macphicrbon (1938). 
43 N. L. R. 200.- S. AT. 

g. Nertseitv for proof of meaning 
in Knglish .) — in an action for slander 
In a foreign huuruage pltf. must alien 
A prove the acGiaJ foreign words used 
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226. .] — In the Exchequer an action of the 

case was brought by A. against B. for c^Ung liim 
Jdoner in the Welsh tongue, & did aver that it 
was in the presence of divers that understood the 
Welsh tongue, but did not aver what the word did 
import, & yet judgment was given for pltf., & 
the ct. took information by Welshmen, what the 
word meant in English wherein they were satisfied 
that it was as much as perjured in English. — 
Anon. (1016), Hob. 120 ; 80 E. R. 275. 

Annotation : — ReM. M‘Gregor v. Gregory (1843), 11 M. & W. 

287. 

227. .] — Fleetwood v. Curle, No. 451, 

post. 

228. .1 — Wynniffe v Cook (1623), Beni. 

134 ; 73 E. R. 992. 

229. .] — (1) Deft., bond fide believing tliat 

pltf., who was a clerk to one M., a customer of 
deft.’s, & who had been sent to deft.’s shop by M., 
had while there stolen a box from an inner room, 
went to M., &, after tellii^ him of his loss, intimated 
his suspicion of pltf., saying, “ There was no one 
else in the room, & he must have taken it ” : — 
Held : the communication was privileged by the 
occasion. 

(2) Whore slanderous words are uttt^red in a 
foreign language, the declaration should aver that 
the persons in whose pre-scnce they w’cre spoken 
understood the language. — Amann v. Damm (1800), 
8 B. N. S. 597 ; 29 L. ,T. C. P. 313 ; 2 L. T. 322 ; 
7 .lur. N. S. 47 ; 8 W. R. 470 ; 141 E. R. 1300. 

AniwUUion : — As to (1) Bsld. Stuart r. Dell, [1891] 2 Q. B. 

341. 

230. Translation must be actionable.] — (Ubbs 
r. .Tenkin.s (1031), llet. 175 ; 124 E. R. 433 ; sub 
vom. OiBS V. .Jenkin.*^, Hob. 191. 

231 . .] — Ross r. I^.\wuENCE (1651), Sty. 

263 ; 82 K. R. 696. 

232. Meaning of words— Court may Inform 
Itself — From native acquainted with tongue.] — 

Anon. (1610), No. 226, ante, 

(g) Slander of Title, 

Part XII., post, 

[h) Slander of Goods. 

Sec Part XIII., post. 


are not of themselves actionable, unless it he 
averred there was at the time a colloquium con 
concerning his trade. — D oiteb v. Ford (1600), 
Cro. Eliz. 794 ; 78 E. R. 1023. 

284. .] — Harman v. Delany, No. 110, 

ante. 

285. Bankruptcy.] — An action upon the 

case was brought for these words, “ Thou art a 
cosener & a bkpt., & hast an occupation to deceive 
men by ; the words were spoken of a gentleman 
who had £100 land per annum to live upon ; & 
therefore although he used to buy & sell iron, yet 
because he was not a merchant, nor did not live 
by his trade, the better opinion of the ct. was that 
the words were not actionable, & so adjudged. — 
Anon. (1586), Godb. 40 ; 78 E. R. 25. 

236. .] — An action upon the case was 

brought for calling pltf. bkpt. , & a verdict passed for 
pltf. ; & now S. showed in arrest of judgment, that 
pltf. had not declared that he was a merchant, 
or of any mystery or trade : — Held : the declara- 
tion insufficient for the same cause, A the ct. 
made a rule for stay of the judgment accordingly. 
— -Anon. (1588), Gouldsb. 81 ; 75 E. 11. 1011. 

237. .] — Emerson v. Fairfax (1666), 

1 Sid. 299 ; 82 E. R. 1118. 

238. Humble character of trade Imma- 

terial.] — An action lies for speaking scandalous 
words of any man of any trade or piofession, be 
it ever so base, e.g. a lime burner, if they are 
spoken with reference to his profession {per CuR.). 
— Terry v. Hooper (1663), 1 IjCv. 115 ; 83 E. R. 


325. 

239 . Trade outside judicial notice of 

court.] — Spoken words imputing to a man mis- 
conduct in his office or trade are actionable, 
although tlie office or trade is not one of wiiich the 
ct. can take judicial notice. ^ . e 

The declaration alleged that it was the duty of 
pltf., as a gamekeeper, not to kill foxes, that he 
was employed on the terms of his not doing so, 
& that a person killing foxes would not be employed 
as gamekeiiper ; that deft., knowing the premises, 
falsely A maliciously said of pltf., as such game- 
keeper, that ho killed fo.xcs ; special damage ; — 
Held : on demurrer, a good declaration, even 
without the aUegation of special damage.— 
Foui»Gfi:R V. Newcomb (1867), 1^. R. 2 Exch. 3-^7 ; 

E. .1. Ex. 169 ; 16 L. T. 59.) ; 31 J. P. o03 ; lu 


SECT. 2.— STATEMENTS ACTIONABLE PER SE. 

Sub-sect. 1.— Statements Repi.ecting on I^ain- 
TIFF “ IN Way of Trade, Profession, Gall- 
iNo OR Office.” 

A. Mtuit be Spoken of Plaintiff in Way 
of his Trade ^ Profession, eic. 

Traders.] — See Sub-sect. 1 , O. (a), post. 

Profession or calling.] — See Sub-sect. 1, D. («)t 

post. 

Office.] — See Sub-sect. 1, b. (a), post. 

B. Trade, Profession, etc.. Must he Carried on 

at Time of Publieaiioyt. 

Traders.] — See Sub-sect. 1, C. (a), post. 

Profession or calling.]— 6Vr‘ Sub-sect. 1, D. («), 

Office.] — See. Sub-sect. 1, E. (a), post. 

C. Staiemenls in Way of Trade. 

(o) General Rules. 

238. Statement must be spoken of plaintiff In 
way of ^ trade.] — Words against a tradesman 


W. K. 1181. ^ o A P ifti 

Consd. Jones r. Jones, 1,19101 - A. C. 481. 
Reid. Miller r. David .10 L. T. .>8. 

240. — — Dishonest trading.] — Ryi.e’s Case 
(1590), Cro. Eliz. 171 ; 78 E. R. 428. 

241 . -.] — A declaration for slander 

stated* by way of inducement, that pltf. was a 
pork buU her, & then charged deft, with publi^mg 
to pltf., in presence of other persons, these words ot 
& concerning pltf. ; ” You are a bloody thief, who 
stole F.’s pigs? You did, you bloody tluef, & 
1 can prove it. You poisoned them with musta^ 

& brimstone ” ; innuendo, 

of pig stealing. The jury found that 

were not intended to impute felony, 

sDoken of pltf. in relation to his trade 

p?S. was not entitled to recover, as 

did not show that they were necessarily spoken of 

him in relation to his trade, & no ® 

cerning his trade was laid m the declaration. 

Sibley v. Tomlins (1833), 4 Tyr. 90. 

” 242 - .] — We think tliis declaraUon 

sufficient : it is averred that the words are spoken 


& tholr moaTvlng In 
KYKl tj. Ohromik, 11920] 1 W. W* IJ* 
85g ; H D. L. R. 346 ; 16 Alta. L. R. 
274.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 
C. (a). 

2381. Statement must be spol^ of 
plaintiff in wag of his trade .] — ^Woms 


4x> be actionable per se 

of pltf. in relation to hte 

or prof088lOIl.-~A*HOMLKY e. WATSOX, 

119071 V. L. R. S02. — ^AUS. 
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Sect. 2. — Statements actionahle per ae: Sub-sect. 1, 

r. (g) &' {b) i.J 

of pltf. in the way of liis trade, when the declara- 
tion says you charge lor vessels of eight feet water, 
as if for fen feet (Lord Abinger, C.B.)- — Simpsey 
V. Levy (1838), 2 ,Jur. 770. 

243. Inn infected with pox.] — Action for 

words, & declannl, tliat pltf. was an innliolder in 
D. Deft, spoke these woitis : “ Thy house is 

infected with the pox, & thy wife was laid of the 
pox ” ; — Ifetd : actionable ; for it shall be 
intended the gieat pox ; A: if it weie the smallpox, 
yet they were actionable ; for it is a discredit to 
pltf., & guests would not resort thither. It was 
adjudged for pltf., & £50 damages given. — 
Levet’s Case (1592), Cro. Eliz. 289 : 78 E. R. 
543. 

Annotaiian : — Mentd. Allen r. Flood, [1898] A. C. 1. 

244. Suppressing will.] — Words : “ He is 

a very varlet, A: seeks to suppress his brother’s 
will,” 6t<*. 

The words which arc actionable in such a case 
ought to touch pltf. in his profession, which these 
do not do . . . for in the sui>pressing of his 
brother’s will the case might be such that he might 
well do it, for perhaj)s there may be an after will 
made (Mountague, (^J.). — Godfijey r. Owen 
(1619), Poph. 148 ; Palm. 21 ; 79 E. P. 1248. 

245. Cheating.] — Xeedlek r. Symneij. 

(16,35), Cro. (’ar. 417 ; W. Jo. 306 ; 79 E. R. 962. 

246. .] — Wake r. Chapman (1655), 

Hard. 8 ; 145 E. R. 353. 

Annoiniian : — Reid. Ludwdl r. Hole (172<5), 2 Stra. 09(5. 

247. — I — — To call a tradesman a cheat, 

an action will lie if lie speaks of his })rofes.sion, but 
to speak it generally it will not (per Cur.). — 
Davies v. Jones (1662), T. Raym. 62 ; 83 E. R. 
35. 

Annotaiions .‘—Retd. Savape r. Hobery (1G98), 2 Salk. 694 ; 
Ludwell r. Hole (1726), 2 J^tra. 696. 

248. Of a malster, he has cheated 

all the farmers at E. without a colloquium of his 
trade, actionable. — R eeve r, Holgate (1072), 

2 Lev. 62 ; 83 E. R. 450. 

Annoiatitm : — CODSd. Jones r, Jones. 11916] 2 A. (’. 481. 

249. ; .] — It is actionable to say of a 

dyer, with reference to his trade, “ lie i.s a cheating 
knave for he cheated me.” Qu. : when the words 
charge him with being a rogue ? — Preston ’. s Case 
( 1674), 1 Freem. K. B. 276 ; 89 E. R, 197. 

250. — — .] — To say passionately to a 

tradesman, ” You are a cheat,” is not actionable, 
unless alleged in something concerning his trade.— 
Savage v. Robury (1698), 5 Mod. Rep. 398 ; 2 
Salk. 694 ; 87 E. R. 728. 

AnnoMions . —Reid. Ludwell r. H«>le (1726), 2 8tra. 696; 
Hawkes i*. Hawkey (1807), H East, 4 27. 

251. .] — ” He is a cheat ” not action- 

able, without a colloquium . — Burnet r. AVkij^j 
( 1700), 12 Mod. Rep. 420 ; 88 E. R. 1423. 

Annotation : — Mentd. Mellln r. White (1894), 7 IL 

252. .] — ’Tis not actionable to charge 

a man with cheating, unless he is a trader, A tlie 
words were spoken of him in his trade.— Lui>w>n.i. 
V. Hole (1726), 2 Ld. Raym. 1417 ; 2 Stra. 096 : 
92 E. R. 422. 

253. These words, ‘‘ You cheated 

the lawyer of his linen, A stood bawd to your 
daughter, to make it up with him, you cheat every- 
body, you cheated me of a sheet, you clieated S.. 
& I will let him know it ” i-IIeld : not actionable, 
without a colloquium of pltf.’s trade or profession. 

V. Miller (1742), 2 Stra. 1169 ; 93 E. H. 

254. Inefficiency.] — To say f>f a waU^h- 


maker, that he is “a bungler, & cannot make a 
good piece of work,” is not actionable. — Redman 
V. Pyne (1669), 1 Mod. Rep. 19 ; 2 Keb. 568 ; 86 
E. R. 698. 

Annotation : — Reid. Harman v. Dclany (1731), 2 Stra. 896. 

255. Rogue.] — “ He is a runnagate rogue, 

& worse than a rogue, & if he had his deserts he 
had been hanged,” said of a trader : — Held : not 
actionable without showing special damage. — 
Cockaine V . Hopkins (1677), 2 Ix*v. 214 ; 83 
E. R. 525. 

Annotation : — Reid. Iveson v. Mooro (1698), 1 Salk. 15. 

256. .] — Pltf. being a carpenter, 

brought an action for these words, “ He has 
charged A. for forty days’ work, A received the 
money for the work, that might hav^e been done 
in ten days, A he is a rogue for his pains.” After 
verdict for pltf. the judgment was arrested, the 
words not being actionable. — J Lancaster v. 
jSiench (1728), 2 Htra. 797 ; 93 E. R. 855. 

257. “ A regular prover In bankruptcies.**] 

— Case for defamation. The first count stati'd as 
inducement, that pltf. was a livery stable keo])er, 
A by that trade A business acquired profit. The 
last count stag'd that deft, spoke these words of 
A concerning pltf., A of A concerning him in his 
tra<le : ” You (meaning pltf.) ar<! a regular prover 
under bkpeies ” (meaning that pltf. was accustomed 
to prove fictitious debts under commissions of 
bkpt.). Verdict for ))ltf. on all counts. On error 
brought : — Held : the words did not imj)uie a 
chai*ge against pltf. in the way of liis trade A 
business. — Angle r. Alexandeb (1830), 7 Bing. 

19 ; 131 E. K. 46 ; sub nom. Alexander t 

An(!LE, 1 Cr. A J. 143 ; 4 Moo. A I*. 870 ; 1 Tyr. 9. 

Annotationa : - Mentd. EmpRon r. Griflln (1839), II Ad. A 

El. 186; M'lJrejfer r. Grt-icrery (18 1.3). 11 M. A W. 287 ; 

H. r, D’UonncIl (1814). 5 State Tr. N. S. 1 ; O’Brien r. 

Clement (1846), 16 M. A W. 1.^)9. 

258. Employing prostitute.] - - Words spoken 

of a tradosnian. imputing to liim that his trade 
is maintained by the prostitution of a fiunale 
employed by him, are not actionahle, although 
laid to be spoken of him in his trade ; unless tlu'y 
can be constnied as inijiuting that lie kr^jit abawdy 
house, — Brayne r. Cooper (1839), 5 M. A W. 219 ; 
9L. J. Ex. 80; 151 E. R. 106. 

259. Failure to pay debts. j - .Smith r. 

Wnjj>UGHBY (1899), 15 T. L. R. 31 1, C. A. 

260. Trade must be carried on at time o( 
publication.] — In slander, a general alh'gation that 
pltf. was a trader is, after verdict, sufficient. — 
Ti’tiiill V. Milton (1609), Cio. .lac. 222 ; Yelv. 
158; 79E. R. 193. 

Annofatumn :—Reld. Brllaruy r. Burch (1847). 16 M. A W. 

.590. Mentd. rthort'roHsc r. Bland (1673), Ertsun. K, B. 

31H ; Culcthlrnt r. Winemun (1693). 12 Mod. Bep, 47. 

261. .] — A declaration for scandalous 

words against a trader must aver that he was 
a trader at the time the words were spoken.— 
CoLLis V. Malin (1632), Cro. Car. 282 ; W. Jo. 
304 ; 79 E. R. 847. 

Annotations : -Coned. MUIh r. Hnifbes (1745), YVIIIch. 588. 

Eefd. VVhlttlnjcton f. Oladwln (1825). 2 i'. A I*. 146 

Whitaker r. Bradhy (1826), 4 L. J. O. H. K. II. 125. 

262. Proof of alleged trade — Statement in 

respect of two trades —Only one proved.] — In 

slander, the declaration alleged that pltf. at the 
time of speaking, <‘tc., was of two trades, A that 
deft., intending Ui injure liim in Ids several trades 
as aforesaid, A to prevent persons from employing 
him in the way of his several trades, in a certain 
discourse wliich he had of A concerning i>Itf. in 
one of his trades, spoke, etc. : — Held : though 
pltf. failed to prove he was of both trades, yet he 
rniglit recover uixm proof that he was of that trade 
concerning whicn deft, was charged to have spoken 
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the words. — Figgins v. Cogswell (1815), 3 M. & S. 
309 ; 105 E. II. 050. 

Annotations : — Consd. Chalmers r. Shackoll (1834), 0 C. & P. 
475. Refd. Dlcas v. Gregorie (1833), 2 L. J. Ex. 18(1. 
Mentd. Rutherford v. Evans (1830), 4 Moo. & 1*. 163. 

(6) Words Imputing Insolvency. 
i. In General. 

263. “ Broken/*] — To say of a merchant, 

“ he is broken,” is actionable ; for it is the usual 
expression tt> signify that a trader has failed in his 
credit, At become a bkpt. — Johnson v. Leman 
(1020), ('ro. Jac. 5(t2 ; Palm. 63 ; 79 E. It. 481. 

264. .] — Words importing slander in the 

time past, as ” he came a broken merchant from 
Hamburgh,” are actionable. — Leychopt v. Dunker 
(1633), Cro. Car. 317 ; W. Jo. 321 ; 79 E. U. 877. 

AnuntotUms : — Refd. Dnuo v. Palmer (1(511), Hut. 12.'»; 
Drako v. Hill (1660), I Shi. 424 ; SiniBou v. Harl()w (1701), 
12 Mod. Rep. 591. 

265. .] — W., a corn merchant & a baker in 

Ijondon, brouglit an action upon the case against 
J. for s[)eaking tliese words of him, “ T1 k)U art a 
broken fellow, At liast cheated me of £100.’ 

Take all the words together as they are laid 
they imply lie is broken in his trade ... At the 
woi-ds ar(‘ very scandalous. . . . Tiiei-cforo judi- 
c'nun pro (furroitr (Poll, C.J.). — Wise v. Jefp'RYES 
(1054), Sty. 429 ; 82 E. It. 835. 

266. .] — Walkenden v. IIayoock (1()51), 

Sty. 121 ; 82 E. It. 832. 

Annololion : Refd. Siiiisoii v. Riu'low (17(H). 12 Mod. Rep. 
59 1 . 

267. .] — SouTii.VM V. Allen (1673), T. 

Itaym. 231 ; 83 E. It. 121. 

Annotations : — Retd, ^^4^it(uke^ v. Rradh'j' (182()). 7 Dow. 

A' Ry. K. IL 019; Whittington r. Gladwin (1820), 5 
IL iV C. ISO, 

268. .] — To say of a husbandman or 

farmer, ” lie owes more money than he is worth, 
he is run away A: broke,” is actiomible. — Dobson 
V. Thoumstone (1080), 3 Mod. Itep. 112; 87 
E. It. 71. 

269. .] — To say of a trader, ” He is broken 

At run away, At will never return again,” is action- 
able. -CiiAPM.VN V. LAilPlliRE (1088), 3 Mod. Itep. 
155 ; Comb 74 ; 87 E. It. 100. 

270. “ Worth nothing.”] — JStarkey v. Tayi.or 

(1029), as reported in llet. 139; 121 E. It. 400 ; 
on sub noni. Taylor r. Starkey (1630), 

Cro. Car. 192. 

271. .] — To say of a merchant that he is 

£100 worse than nothing is tantamount to calling 
him a hkjd. — (Joodyear f. Bishop (1632), Cro. 
C;ar. 205 ; 79 E. It. 831. 

272. ” Not worth a groat.”] — (1) D., pltf., agaiiLst 
P., in an action upon the case, A count that 
whereiis lie wjis a fuller. A: lie used the trade of 
fulling. A:, thereby acijuired his livelihood, A:- was 
of good cmlit, etc. Deft, .said of him,” Trust him 
not for he owes me £100, A:, is not worth one 
groat ” ; A at another day he .said, “He is a 
hkpt. rogue ” ; A: iii>on not- guilty pleaded, tlie 
jurors found for pltf., At gave entire damag('s. 

The first words are actionable at common law 


before the statute, ” Trust him not, he is not 
woi*th one groat ” {per CuR.). 

(2) Go not to buy of J., a merchant, for he will 
deceive you. . . . All these words are action- 
able (per Cur.). 

(3) He will be bkpt. within seven days ... he 
is a bkpt. rogue, that ... is actionable {per 
CuR.). — D awe V. Palmer (1035), Hut. 124 ; 123 
E. B. 1147. 

AioioUitions : — As (o (1) Refd. SiiriHon v. Barlow (1701), 

Mod. Rep. 591. Generally, Refd. Harman v. Dclany 
(1731), 2 Stra. 898. 

273. .] — Meade v. Axe (1639), March, 15, 

pi. 37 ; 82 E. li. 391. 

274. .] — ViccARYE V. Barnes (1650), Sty. 

217 ; 82 E. li. 058. 

275. .] — (1) To say ” He is not worth a 

groat ” is not actionable, because he may be an 
lionest man notwithstanding (Kelyng, C.,T.). 

(2) 11. may pay his debts, Ac yet not worth a 
gi’oat after ; but to say ” He is not able t-o pay his 
debts” is actionable (Twisden, J.). — Drake v. 
Hill (1069), 1 Sid. 424 ; T. Raym. 184 ; 1 Lev. 
270 ; 2 Keb. 549 ; 82 E. K. 1195. 

Annotations : — As to (2) Refd. Garret v. .‘^hednou (1683), 2 
.Show. 295 ; Simson r. Barlow (1701), 12 Mod. Rep. 591. 

276. .] — To say of a trader that he is not 

worth a groat, is actionable. — G arret v. Suelson 
( 1083), 2 Show. 295 ; 89 PL K. 948. 

Annotation : — Refd. Cook r. Tueker (1694), Carth. 330. 

277. .]— To say to a milliner, ” Thou art 

a beggarly fellow, Ac not worth a farthing,” is 
actionable without special damages.— S imson v, 
Barlow (1701 ), 12 Mod. Rep. 591 ; 88 E. R. 1540. 

278. ” Not able to pay debts.**] — To say of a 
trader that he is ” a beggarly fellow, Ac not able 
to pay his debts,” is tantamount to calling him a 
bkpt. — A non. (1637), Cro. Car. 472 ; 79 E. R. 
1008. 

279. .] — ViccARYE V. Barnes (1050), Sty. 

217 ; 82 E. R. 658. 

280. .] — R. brought an action upon the 

case against S. for spealung these words of him, 

” Thou art a poor fellow, Ac art not able to pay 
2s. in the pound, Ac art not able to pay thy debts.” 

There is no need for pltf. to show he had. a 
particular loss by the words, for it is enough that 
lie is generally scandalised by them, neither is it 
necessary for him to aver tliat he was able to pay 
all his debts. . . . Therefore let pltf. have his 
judgment (Roll, C.J.). — Rooke v. Smith (1651), 
Sty. 273 ; 82 E. K. 705. 

281. — Drake v. Hill, No. 275, ante. 

282. .| — Hooker v. Tucker (1094), Comb. 

292 ; Holt, K. B. 39 ; 90 E. R. 485 ; sub nom. 

I Cook r. Tucker, Carth. 330. 

AnnoUtiion Refd. Jones r, Jones, 11916] 2 A. C. 481. 

283. ” Avoiding creditors.”] — ^ J ones v. Jacob 
( 1018), Sty. 142 ; 82 E. R. 595. 

284. — — .] — Arne v. Johnson (1713), 10 

M(^»d. Rep. Ill ; 88 E. H. 651. 

285. .1 — Fothergill v. Jackson (1714), 

(Jilb. 314 ; 93 E. R. 340. 

286. “Failed.**] — Pltf. declared that he was 
at the time of the words spoken, Ac yet was, a 
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h. Inelusittn in lilork JAst. I — A 
party publishlnic » <'opy of a jndif- 
iiuMit tfocw HO at his peril ; & If the 
Jiidginont hoM Imhoi HatislUvl hy pay- 
meiit iMsforu the puhihuit.lon, lie 
jMiliUshes It an an exlrttiiiff llnhillty, 
la‘ Is lliihle In an OiCtiou for IIImiI, & if 
MlKHdul diunoge Icim followtHl, in uu 
aeiloii for a falno repr»w<Milrttlou. — • 

u. OUHIAM (1863), 8 L. T. 

OOl.^lR. 

J. — VOL. XXXII. 


It. .}— Anpkkws r. DitCM- 

MOM) A" (Jkmi.vm (1SS7). 14 R. H’t. 
of Sens.) 568 : 21 Sc. Jj. 11. 415. — 

SCOT. 

l. & Ropf.U'I'so.v 

r. Srt’HHs, I/n». (I.S95), 22 R. (Ct. of 
S('ss,) .S66 ; 32 li. R. 650 ; 3 

S. L. T. 73. SCOT. 

m. ) - PicKAHi* South 

Afkh'an Thadk Ruotiutiun' Sik ikty 
(1905), 22 8. C. 89.— S. AF. 

n. AUcffotior^ by 


In (in ardion brought by a co. against 
certain ot its shareholders concluding 
for damages for slander on the ground 
that defondors liad maliciously stated 
that the 04). was insolvent, with the 
result tliat the business of tho co. was 
Injtm'd, tlio pursuers obtained an 
issue. “ AiTcmHO.v & Sons, Ltd. tj. 
Mt^KwAN (1903), 5 F. (Ot. of Sess.) 
:t03 ; 40 So. L. R. 219; 10 S. L. T, 
524.— SCOT. 

o. ” Run mvav owing manci 
Doft. spoke of pltf., a miller & 

D 
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Sect. 2 . — Statements actionalle per se: Sub-sect. 1, 
C. (b) i. <£• n., cfe- (c).] 

merchant ; & there being a communication of 
him, deft, spoke these words of him : “I believe 
all is not well with V. ; there are many merchants 
that have lately failed, & I expect no otherwise 
of V.” After verdict adjudged for pltf. — V ivian 
V. WiLLEi' (1070), T. Raym. 207 ; 83 E. R. 109 ; 
sub now. ViNiAN V. WiLLET, 2 Keb. 718. 

287. ** Owes more than he Is worth.**] — Words 
spoken of a trader. Pltf. was a sugar b^er, etc., 
& deft, discoursing with one of his creditors, to 
whom he owed about £10 said, “ I wdll not give 
you 2s. in the pound for your debt, he (innuendo 
pltf.) is a pitiful fellow, & owes £40 more than he 
is woHh.” By the opinion of the ct. the words 
were actionable. — B rowne v. Robinson (1071), 
1 Freem. K. B. 18 ; 89 E. R. 16. 

288. “ Gone off.*’] — Harrison v. Thorn- 
borough, No. 753, post. 

289. “ Compounded his debts.**’] — ’Tis action- 
able to say of a tradesman, “ He is a sorry pitiful 
fellow, & a rogue, he compounded his debts at 5s. 
in the pound,” though there is no colloquium of 
his trade. — S tanton v. Smith (1727), 2 Ld. Raym. 
1480 ; 2 Stra. 702 ; 92 E. R. 402 ; sub jiom. 
Stanton v. Squibb, 1 Barn. K. B. 13. 

AnnotalioM Doyley v. Roberts (1837). 3 Bing. 

N. C. 835. Apld. Jones v. Littler (1841), 7 M. & \\ . 

423. Consd. Jones r. Jones, [1916] 2 A. C. 481. 

290. W^e hawk, mind what you are about.”] 

— In an action for words spoken of a man in the 
way of his trade, it is not necessary to prove the 
whole of the words laid in the declaration ; it is 
enough if sufficient is proved to sustain the action 
provided the words not proved do not alter the 
sense of those that are. Ihus, proof that deft, 
spoke of pltf. to one with whom he did business : 

“ Ware hawk there ; mind what you are about,” 
will sustain a declaration alleging the words 
spoken to have been : ” Ware liawk ; you must 
take care of yourself there ; mind what you are 
about.” — O rpwood v, Barkes (1827), 4 Bing. 
261 ; 12 Moore, C. P. 492 ; 5 L. J. O. S. C. P. 167 ; 
130 E. R. 767. 

291. “In a sponging house.”] — Slander for 
speaking of pltf. the following words : ” I will 
bet £5 to £1 that Mr. J. (pltf.) was in a sponging 
house for debt within the last fortnight, A I can 
produce the man who locked him up ; tlie man 
told me so himself.” In answer to the following 
question from a bystander, ” Do you mean to say, 
that J. brewer of Rosehill, has been to a sponging 
house within this last fortnight for debt ? ” deft, 
said, ” Yes, I do.” The jury found that the 
words were spoken of pltf. in the way of his 
trade : — Held : that the action was maintainable, 

& the verdict w’^as right, as it was plain from the 
conversation that the words were spoken of pltf. 
in his ch^acter of a brewer. Semhle .* the words 
were actionable independently of that, because 
they must necessarily affect pltf. in his trade A 
credit. 

Here the imputation is that of insolvency which 
must be injurious ; for if a tradesman be in- 
capable of paying all his debts, whether in or out 
of trade, his credit as a tradesman . . . must be 


injured (Parke, B.). — Jones v. Littler (1841), 
7 M. A W. 423 ; 10 L. J. Ex. 171 ; 161 E. B. 831. 
Annotation: — Expld. Jones v. Jones, [1916] 2 A. C. 481. 

292. Inclusion In weekly list of judgments by 
default.] — In order to support an action for libel 
the innuendo must represent the reasonable, 
natural, or necessary inference from the words 
complained of, regard being had to the occasion 
A circumstances of their publication. It is not 
enough that the words may be made to bear a 
defamatory meaning by putting upon them a 
strained A improbable construction. 

In an action for libel brought by a tradesman 
in Scotland against the proprietors of a trade 
journal, known as Stubbs* Weekly Gazette^ defenders 
admitted that in a certain issue of their journal 
pursuer’s name had erroneously appeared in the 
weekly list of persons against whom decrees in 
absence had been obtained in the small debts cts., 
the fact being that the debt had been paid A the 
action dismissed. This list w^os headed by a note 
explaining that in no case did the publication of 
the deci-ee imply inability to pay on the part of 
any one named. I*ursuer averred that the entry 
falsely A calumniously represented that he >vas 
unable to pay his debts, A the ct. approved an 
issue for the trial embodying this innuendo : — 
Held : the entry, when read in connection with 
the explanatory note, w’as incapable of bearing 
the defamatory meaning ascribed to it, A conse- 
quently there was no question to go to the jury, 
A the issue ought to have been disallowed. — 
Stt’bbs, Ltd. v. Russell, [1013] A. C’. 386; 82 
L. J. P. C. 98 ; 108 L. T. 529 ; 29 T. L. R. 409, 
H. L. 

Annotation : — Distd. Stubbs r. Maxurc, [1920] A. C. GC. 

293. .] — In an action for libel brought 

bjr a tradesman in Scotland against the pro- 
prietors of Stubbs* Weekly Gazette, a commercial 
newspaper containing information as to the credit 
of traders, defenders admitted that in a certain 
issue of the gazette the pursuer’s name had 
erroneously appeared in the weekly list of persons 
against whom decrees in absence had been ob- 
tained in the small debt cts., the fact being that 
the claim had been settled out of ct. The list 
was headed by a note stating that in no case did 
the publication of the decree imply inability to 
pay on the part of any one named, or anything 
more than the fact that the entry published 
appeared in tlie ct. books. Pursuer averred by 
way of innuendo that the entry falsely A calumni- 
ously represented that the pursuer was given to 
or had begun to refuse or delay to make payment 
of his debts, A that he was not a person to whom 
credit should be j^ven : — Held : in the circum- 
stances of its publication, the entry was capable 
of bearing the meaning attributed to it by the 
innuendo, A the prefatory note afforded no 
defence to the action. — S tubbs, Ltd. v. Mazurb, 
[1920] A. O. 66 ; 88 L. J. P. C. 135 ; 122 L. T. 

6 ; 35 T. L. R. 697 ; 26 Com. Cas. 36, U. L. 

ii. Allegation of Bankruptcy. 

294. Words actionable.] — “ K. will within 
these two days be a bkpt.^’ are actionable words. 


buyer, that one of the big milloTs, 
meaning pltf., had run away owing 
money to him & others ; that he. 

catch 1)1 tf. but 
fj gone or cleared out : — 

Held : the words used cast an imputa- 
tion upon the solvency & financial 
standing of pltf., & it was for the Jury 
to say w^hor they were spoken In 
roforonco to his business. Sc escalated 


^ Injure him therein. — L ott t 
Dbury (1882), 1 O. K. 677,— CAN. 

P' Has given a clutttel mart 
oage. J A statement tlmt a man ha 
given a chattel mtge. Is not llbellou 
action will lie for th< 
publication of such a statement with 
out an Innuendo to bring out soin* 
injurious moaning to bo attached b 


the words. — .Smith v. Dun (1911), 
Man. L. ll. 683.™ CAN 
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294 1. Words actionabU .] — Rgin v. 
OuTBAM (1862), 14 DunL (Ct. of Sees.) 
SOO^ 5J4 8c. Jiu*. 282 ; 1 Stuart, 521.— 
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— Kempe’s Case (1552), 1 Dyer, 72 b ; 73 E. R. 
155. 

Annotation : — Raid Brittrldge’8 Caao (1602), 4 Co. Bep. 
1 8 b. 


296. .1 — Action for these words, “ Where 

is that bkpt. knave ? where is that pillory knave ? 
(innuendo pltf.) & averred he was a merchant ; 
& the words were adjudged actionable. — G riffith 
V. Morison (1584), Cro. Eliz. 26 ; 78 E. B. 292. 

296. .] — It is actionable to caU a shoe- 

maker a bkpt. — S tanley v. Osbaston (1592), 
Cro. Eliz. 208 ; 78 E. K. 523. 

297. .] -^ It is actionable t-o say of a mer- 

chant that he is “ a b^t. knave.” — W olverston 
V. Meres (1602), Cro. Eliz. 911 ; 78 E. R. .1133. 

298. .] — An action upon the case was 

brought by L. against C. for these words : ” L. is 
a bkpt. rogue, I may well say it, for I have paid 
for it ” : & it was adjudged for pltf. 

The first words are actionable, although the 
word bkpt. be spoken adjective, because they 
scandalise pltf. in his trade {per Cur.). — Langley 
& Colson’s Case (1607), Godb. 151 ; 78 E. R. 
02. 

299. .] — Action upon the case for words, 

being a beggarly gentleman & a bkpt., spoken of 
a grasier. Judgment given for pltf. — A non. 
(1610), 1 Bulst. 40 ; 80 E. K. 744. 

AntiotalUmH : — Beld. IlawkliiH r. Cutts (1022), Hut. 49; 

Emerson v. Fairfax (1606), 1 Sid. 299. 

300. .] — An action upon the case for 

words. The words were these, that pltf. was a 
bkpt. knave. 

Clearly these words are scandalous & well 
actionable, for here arc two nouns ; & so if the 
words were, a traitor knave, these were well 
actionable, for here are two nouns, otherwise if 
the words were a traitrous knave &> so spoken in 
the adjective, there not actionable, because there, 
the adjective word hath reference to the sub- 
stantive (Coins, C.J.).— Selby v. Carryer (1614), 
2 Bulst. 210 ; Cro. Jac. 345 ; 1 Roll. Rep. 22 ; 
80 E. R. 1074. 

301. .] — Nichols v. Catsey (1614), 2 

Bulst. 267 ; 80 E. R. 1112. 

302. .] — Ad ycr is a trader within the 

statutes of bkpts. ; & therefore to call him 

' bkpt.” is actiomiblc. — S quire v, Johns (1620), 
Cro. Jac. 585 ; Palm. 151 ; 79 E. R. 500 ; sub 
nom. Squire’s Case, Jenk. 319. 

303. ,] — aVLLEN V. Swift (1621), Hut. 46 ; 

123 E. R. 1090. 

304. .] — Hawkins v. Currs (1622), Hut. 

49 ; 123 E. R. 1093. 

Annotation : — Refd. Emerson r. Fairfax (1666), 1 Sid. 299. 


305. .] — Barker v. Ringrose (1627), 

Poph. 184 ; 79 E. R. 1279. 

306. .J — It is actionable to call a shoe- 

maker ” a bkpt. rogue ” ; for he is a trader within 
the statutes of bkpey. — Crumue v, Barne (1626), 
Cro. Car. 31 ; 79 E. R. 630. 

307. .] — Waters v. Thomson (1632), Het. 

171 ; 124 E. R. 429. 

308. .1 — Da WE V. Palmer, No. 272, ante, 

309. .1 — Anon. (1639), March, 8 ; 82 E. R. 

387. 

310. .] — Words, imputing insolvency to a 

trader, are actionable without special damage. — 
Pastnagb V. Weeden (1674), Freem, K. B. 275 ; 
89 E. R. 197. 

311. .] — To say of a trader ” he is a bkpt.” 


is actionable, although no special damage ensue. 
-Anon. (1680), 2 Show. 153 ; 89 E. R. 855. 

312. ,] — The character of a pawnbroker 

may be injured by slandering his solvency in 
trade. — Anon. (1699), 12 Mod. Rep. 344 ; 88 
E. R. 1368. 

313. .] — Words which charge a tradesman 

with insolvency are actionable. An allegation 
that words were spoken de statu of a tradesman is 
equivalent to an allegation that they were spoken 
de arte. — Read v. Hudson (1700), 1 Ld. Raym. 
610 ; 91 E. R. 1308. 

Annotationn : — Apld. Wbittingt-oii v. Gladwin (1826), 5 

B. & C. ISO. Refd. Jones i\ Jones, [1916J 2 A. C. 481. 

314 . .] — Where pltf. declared that he had 

been a woolstapler at Cirencester, & was a brewer 
at Oxford, & that deft, spoke of him as such 
trader these words : ” H. (pltf.) & B. have both 
been bkpts., U. at Cirencester,” &: gave no 
evidence of his having been a woolstapler, but 
only that he was a brewer at Oxford, & proved 
the words spoken to have been these, ‘‘ He was a 
bkpt. at Cirencester,” etc. : — Held : this proof 
sustained the allegation that the words were 
spoken of him in his trade of a brewer, for a 
trader at Oxford may be a bkpt. at Cirencester. — 
Halt. v. Smith (1813), 1 M. & S. 287 ; 105 E. R. 
107. 

315. Trader not subject to bankruptcy 

laws.] — Words of an innkeeper imputing insolvency 
are actionable, altliough at the time when they 
were spoken an innkeeper was not subject to the 
bkpt. laws.— Whittington v. Gladwin (1826), 

5 B. & C. 180 ; 2 C. & P. 146 ; lOS E. R. 67 ; 
sub nom. Whittaker v. Bradley, 7 Dow. & Ry. 

K. B. 649 ; sub nom. Whitaicer v. Bradby, 4 

L. J. O. S. K. B. 125. 

Annotations : — Retd. Capital & Counties Bank r. llenty 

(18H2), 7 App. Cas. 741 ; Jones r. Jones, [1916] 2 A. C. 

481. 

316. Impending bankruptcy.] — To say of 

a tradesman, ” If he does not come & make terms 
with me, I will make a bkpt. of liim, & ruin him,” 
is actionable, without proof of special damage. — 
Brown v. Smith (1853), 13 C. B. 596 ; 1 C. L. 11. 

4 ; 22 L. J. C. P. 151 ; 21 L. T. O. S. 00 ; 17 Jur. 
807 ; 1 W. R. 288 ; 138 E. R. 1333. 

(c) Words ImpiUituj Dishonest Trading. 

317. Keeping false debt book.] — Broke’s Case 
(1595), Moore, K. B. 409 ; 72 E. R. 061. 

318. .] — ^ (1) An action upon the case was 

brought for words. Pltf. set forth in his declara- 
tion, that he was a mercer by his trade, & did sell 
wares & commodities in his shop, & did keep 
divei*s books of his trade, & debt books ; & that 
deft, said unto P., being pltf.’s father-in-law, 
these words of pltf., viz. Your son-in-law B. 
deceived me in a reckoning, & he keeps in his 
shop a false debt book, &; I will shame liim in his 
calling.” 

The action would not lie for those words, be- 
cause the words single of themselves are not any 
slander ; & when words will bear an action, it 
ought to be out of the force & strength of the 
words themselves. The first words, “ Thou has 
deceived me in a reckoning” will bear no action, 
because it is impossible but that tradesmen &; 
merchants which keep debt books will sometimes 
mistake one figure for another, & so same turns 
to the prejudice & damage of another against the 


PART IV. SECT. 2. SUB-SECT. 1.— 
C. (0). 

q. EjAorlionate dealings with visitors.] 
— Ileld : la tliiu case a euffleient cause 


of action for lll»ol was stateil, the 
article complained of charging pltf. 
with being concerned in a system of 
plundering visitors to tlio Falls. — 
liAUNKT V. Bavis (1850), 14 U. C. II. 


271.— CAN. 


r. ** -Fraudulent, untrustworthy dk 
unprincipled .”] — Paint v. Maclean 
(1873). » N. 8. R. 316.— CAN. 


D 2 
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. 2.—SUitement8 adhmahlc per sc: Snh^sect 1, 
r'. (r), <t‘D. («).] 

it zi br /lolb rbns.'if it 

c.iJfw if mirJi a nit(‘ construct ion should be nuule 

ZtZZio Zko th..m acu....ab ,0 J jc won^^J 

wonis «>'ro s|.oken maliciously. Tluuvforc iiciicral 
wonls whicli of tbcms,'lvcB me iictumablc, b) 
'“mshuction sliall be taken to bear no action 

tt iien wo«ls are spoken which scandal a 
man in his trade or profession, they are Hctit>n- 
ablc : as if one say of an attorney, - Tiiou coi^enest 
^V. of Ids fees ” : A so if words ai e spoken inali- 
cioiislv (W’ariu'KTON, J.). — Dkook's C ash 
( todb.‘241 ; 7S E. It. 140. 

319. Cheating.]— I )AWi: v. Paoikk, ^o. 

itc. , . 

320. .J — It is actionable to call a merchant 

“a cheating knave.”- — A khnoki. Mark (lO.iO). 

C’l’o. C'ar. 552 ; 70 K. K. 107.). ^ 

A u Hnfdt i(rn Reid. J'le.sttiiiV t aM' (iriTI). Krteiii. K. it. 

«■ I V* « 

321. .1— An action lies for saying of a 

tailor tliat lie cheated in Jus trad<‘, p(‘r qittHl he 
lost div(U*s ciistonuM^s. — Irhland v. Iarkwood 
( 1030), Ero. Ear. 570 ; 70 E. K. 1000. 

AnnoUition : — Mentd. Anon. ( 107 .)), t rccui. K. O. ol I. 


injui^e pltf. in her trade, in a diBCOume of & con- 
cerning pltf. in her trade, & of A concerning M,, 
a son of pltf. A her servant in her trade, as such 
servant, & of A concerning pltf. liaving, as sup- 
posed by deft., by M. as her agent A servant, 
used improi>er A fraudulent weights ” in her 
trade, A defrauded A cheated in said trade, A of 
A concerning lier being, as supposi^d by deft., 
guilty of defrauding A cheating in her trade, A 
having, as suppos'd by deft., in )ier twwie, by M. 
^ls lier agent A servant, fraudulently used two 
weights to a steelyard by her ust^d in her traile, 
spoke, in the i)resM‘nce, etc., of A coiieerriing pltf. 
in her trade. A* of A eoiieerning M., as A then 
being sucii servant, A of A concerning pltf. 
lijiving, as .supposed by deft., by M., as her agent 
A .servant, used improper A fraudulent weights 
in hi‘r tnide, A being, as siippost'd by deft., guilty 
t)f defrauding A cheating in her trade, A of A 
Ci)nc<‘rning pltf. having, lus supposed by d<*ft., in 
lier trade, by M., as her agent A servant, fraudu- 
lently used two weights to a steelyard, by her 
used in her trade, these false, etc., words : M. 
(meaning M.. .so being such servant) ijses two balls 
to his m()th(‘r*s steelyaitl (meaning that fdtf. by 

'A servant, used improp»*r 
fraudulent weights in lu‘r trade, A d<*fraud<‘d A 
cheated in her trade). On motion to arr<*st 
judgment; — Held: the words being susceptible 
of both a harndess A an injurious rneariirig, the 
imuiendo was properly ai>plied to point to the 


322. .J — To say of a woollen draiier, ” You 

arc a cheating fellow A k(*ep a fals<‘ book ” is 
actionable. — T odd r. Hastincj.s (1(171), 2 Wins. 
Saund. 307 ; 1 \'ent. 117 ; .S5 E. It. 1103. 

Meotd. Savaf^c f. I’etK'ty (Dili?'). 

323. .]— S.MiTir V. JoNK.s (1731), 2 Jlarn. 

K. B. 11 ; 01 E. B. 320. 

324. — — — (iRiFFiTn.s r. l.EWis. Xo. 327. po.n/. 

Only if words have reference to trade.] — 

Sec Xos. 245-253, (i)iie. 

325. Giving false measure.] -Dean v. Stkhl 

(1020), 18S ; 82 E. B. 330. 

326. .] — Baia'H V. (1041), March, 

115: 82 E. B. 430. 

^lunot/Jtinn : — Refd. 13. r. A. (IGJl). Mureli, li;>. 

327. Fraudulent weights. - (1) Where a declara- 
tion in slander sets out words alleged to have Iwen 
uttered, some in one di.scoui*se, A the remainder 
in a second diseoui*se, A there are in form but tw'o 
counts, each containing ordy the words ulh'ged to 
liave been uttered in one discourse, the declara- 
tion will be treated as containing only two counts, 
though each of such two counts contains separate 
allegations of the uttering of different words in 
the particular discoui'se. Therefore, if in each 
count there be any words set out which are 
slanderou.s, judgment for pltf. will not be arrested 
after verdict, though the damages be general, A 
some of the separate allegations recite only words 
not actionable. 

The fust count stated that pltf. Wiis a butcher, 
A that deft., contriving to cause it to be believed 
that pltf. had been A was guilty of, in her trade, 
fraudulently using two wxdghts to a sUndyard (as 


injurious meaning. 

(2) The second count, with similar pivliminary 
averments A description of the intention of deft, 
A subject of the disctiurse A of the words, adding 
that th(‘ discoui’W' A wortls weit‘ alst) of A con- 
cerning deft, himself, alleged that deft, in the 
jiresonce, etc., spoke, in answer to a qu«.‘stion put 
by pltf. to deft, as to w'liether deft, had said to 
G. that pltf.’s son used two balls to pltf.’s steel- 
yard, these false, cdc., words : To be sure 1 
(meaning deft.) did (meaning that deft, had said 
to G. that pltf.’s son used two balls to pltf.’s 
steelyard, A also that pltf., in her trade, had, by 
a son of pltf., as her agent A servant, fraudulently 
used two Wi'ights to a steelyard by her used in her 
j trade) ; I (meaning deft.) will swear Uj it in any 
ct. ; you, G., have used them for years (meaning 
that pltf. had in her trade fraudulently used two 
weights to a sG^elyard by her used in her trade). 
On motion to arrest judgment: — Held: the 

words, as stated A explained, W'ere actionable. — 
Griftithh V. Ekwes (1840), 8 Q. B. 841 ; 15 

L. J. Q. B. 249 ; 7 L. T. O. S. 177 ; 10 Jur. 711 ; 
115 E. K. 1091. 

AnnotatUm : — (Jciifrallu, Montd. Alfred r. Furlow (]K4fi), 

8 g. 13 . 851 . 

328. Adulterating goods.]— ,* to say of 
a victualler that he puts hmo in his ale, A that 
one lost his life A his eyes by drinking it, is action- 
able without special damage. — NuTON’a Cask 
( 1071), 1 Freem. K. B. 25 ; 89 E. 11. 22. 

329. Delivering inferior goods — Sapphire sold as 
diamond — Allegation against goldsmith.] — L itman 
V. Wkwt (1028), Het. 123 ; 124 E. K. 392. 


319 i, (')u(iiinii.]-~Vht. & drft. were 
tailor.-i, the latter ulw) Htdlins dry 
KoodH. Pltf. went into deft.’H hIior 
to buy cloth to ntukc up a |»alr of 
troiiHCiH for A., who wan with lilni, 
when deft. Haiti to A., “ Don’t yon 
have auythhiif to do with tlmt man ; 
that man will rob you ; he i« a roffue.” 
He ahio asked A. to let Idm make the 


l3iry were directed that 
tlie wortlH were actionable If spoken 
to pltf. In the way of Ids trwlo ; tc a 
verdict found for pltf. was upheld. — 

Ti IT. c. 11. 

JU, CAN. 

i. “ Held tfium up dealer. 1 

— Holland c. Hall ( 1912 ), 22 o, W. U. 


209 ; 3 O. W. N. 1304 ; 3 D. L. U. 723. 

—CAN. 

a. JJlHlumeat hmineHg nuihoda .] — 
hKVKK IlinmiKHH, Ltd. r. Daily 
Hkcokd, (li.AH4a)w, Ltd.. (19091 H. C. 
1004 ; 4(1 He. L. K. 735 ; 11909) 1 
H. L. T. 553.~S0OT. 

b. Corrupt method of itccuHng 
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. 330, ,] — To say of one who carries on the 

business of a corn vendor, “ You are a rogue & a 
swindling rascal ; you delivered mo 100 bushels 
of oats worse by (Jd. a bushel than I bargained 
for,” is actionable, & entitles him to a verdict 
without proof of special damage. — Thomas v. 
Jackson (1826), 3 Bing. 104 ; 10 Moore, C. P. 
425 ; 3 L. J. O. 8. C. P. 182 ; 130 E. It. 453. 

881. .] — Oddy V. Paulet (Lord) (1805), 

4 F. & P. 1009, N. P. I 

882. Imputation of past dishonesty.] — Pltf. in 
1840 carried on a certain trade ; then ceased to 
trade till 1849, when he set up in a different trade. 
Deft., in relation to the trade carried on in 1840, 
spoke the following words : ” Thou hast cheated 
me of £100 ; I will not apologise to that thief ” ; 
& the bystanders understood them with reference 
to the trade in 1840 :~—Held : the words were 
nevertheless actionable, having a tendency to 
injure pltf. in any trade which he might carry on. 
— Wadsworth v. Bentley (1853), 23 L. T. O. S. 

05 ; 2 W. IL 370. 

SeCt alsOj Nos. 233-259, cniie. 

D. Statemente in Way of Profession or Calling, 
(a) General Rules. 

333. Words must be spoken of plaintiff in way 
of profession or calling.] — Words of defamation | 
not actionable, if tliey do not touch pltf.’s pro- 
fession. — B etts v. Trevaman (1020), (’ro. Jac. 
530 ; 79 E. K. 459. 

334 . Solicitor —Dishonesty.] — Qu. : If an 

action can be maintainixl for calling an attorney 
dishonest, without alleging it to be in his practice. 
— Love v. Playter (1020), Cro. Car. 40 ; 79 E. li. 
039. 

335. Barratry.] — It is actionable to 

call an attorney a common barrator ; for the words 
shall be taken secundum condiiionem 2 )crsonarum. 
— Taylor v. .Starkey (1030), Cro, Car. 192 ; 79 
E. B. 708 ; affg. S. C. sub nom. Starkey r. Taylor 
(1029), Uet. 139, 143; Hut. 104. 

336. Cheating.] — Alleston v. Moor 

(1031), Jlet. 107 ; 124 E. H. 420, 

337. General abuse.] — In an action 

for slander of an attorney, the judge nonsuited 
pltf. on tlie ground that the w'ords were mere 
general abuse, not of A: concerning him in his 
professional cJiaracter. — 3’OAtLiNsON r. BnrrrLE- 
HANK (1835), 1 liar. & W. 573. 

338. Defrauding creditors — Horse- 

whipped off racecourse.] — “ He lias his defrauded 
creditors, has been liorsevvhipped otf the course 
at Doncaster,” spoken of an attorney ; 

not actionable, unless spoken of liiin in liis pro- 
fession. — Doyley V. Roberts (1837), 3 Bing. N. C. 
835 ; 3 Ilodg. 154 ; 5 Scott, 40 ; 0 L. J. C. P. 
279 ; .1 Jur. 242 ; 132 E. K. 032. 

AnnotatioHH :—Exp\d. J(niOH r. Littlcr (18H), 7 M. & W. 

4 2U. Distd. Southfo r. Dciiiay (1847), 1 Kxch. IJKi, 
Expld. Joncrt V. Jones, (191(3] 2 A. 481. 

339 . Insolvency.] — In an action of 

slander it was proved that deft, spoke of pltf. 
who was a solr., upon one occasion : ” Have you 
heard about our neighbour along here ? They 
teU me he lias gone for thousands instead of 
hundreds this time ” ; & upon another occasion ; 

” Have you lieard anything about D. ? It seems 
to be a worse job than the other w^as. A. told 


me D. has lost thousands ” : — Held : in the 
absence of special damage, the words were not 
actionable, as they were not reasomibly capable 
of being construed a.s conveying an imputation on 
pltf. in his business as a solr. — Dauncey Hollo- 
way, [1901] 2 K. B. 441 ; 70 L. J. K. B. 695 ; 
84 L. T. 649 ; 49 W. R. 546 ; 17 T. L. R. 493 ; 45 
8ol. Jo. 501, C. A. 

AimoUition : — Refd. Jones r. Jones, (1910] 2 A. C. 481. 

340. Coroner — “ Cozening coroner.**] — 

Eolinton & Aunsell’s Case (1586), Godb. 88 ; 
78 E. R. 54. 

341. Bailiff — Cheating.] — To say of A.’s 

bailiff, that ” He is a cheating cosening rogue Ac 
hath cheated A. in many things,” not actionable 
without special damage, or reference to his employ- 
ment. — Harris v. Tucker (1681), 1 Freem. K. B. 
279 ; 89 E. R. 200. 

342. Letter carrier — Theft.] — To say of a 

letter carrier that he breaks open letters, Ac takes 
out bills of exchange, is not actionable without a 
colloquium of his employment, although the loss 
of his place be alleged as special damage. A 
colloquium of employment is unnecessary, when 
the w^ords spoken necessarily relate to it. — Bell 
V. Thatcher (1075), 1 Freem. K. B. 276 ; 1 Vent. 
275 ; 89 E. R. 198. 

An notation : — Refd. Rogers r. Clifton (180.3), 3 Bos. & P. 

.087. 

343. Physician — Adultery.] — Declaration 

for slander alleged, that deft, used words imputing 
adultery to pltf. a physician ; & the words were 
laid to have been si)oken ” of him in his pro- 
fession.” No special damage was laid. After 
verdict for pltf., judgment was arrested, because 
such words, merely laid to be spoken of a physician, 
are not actionable without special damage ; & 

if they w^ere so spoken as to convey an imputation 
upon Ills conduct in his profession, the declaration 
ought to show how the speaker connected the 
imputation with the professional conduct. — Ayre 
V. C'raven (1834), 2 Ad. A El. 2 ; 4 Nev. & M. K. B. 
220 ; 4 L. J. K. B. 35 ; 111 E. R. 1. 

AnnoUiiioix.'i : — Expld. & Distd. James v. Brook (1846), 0 
B. 7. Consd. Jones v. Jones, 11916] 2 A. C. 481. 

Refd. Doyley r. Roberts (1837), 3 Bing. N. C. 835 ; Brayne 

r. ('ooper (1839), 5 M. & \V. 249 ; Jones v. Littlcr (1841), 

7 M. iSc \V. 423 ; Pemberton r. Colls (184 7), 16 ]j. J. Q. B. 

403 ; Southee r. Denny (1847), 1 Exch. 196 ; Hopwootl 

r. Thorn (1819). 8 C. B. 293 ; Calhvey r. Marshall (18.53), li 

Exch. 291 ; EoiUger v. Ntnvcoinb (1867), L. R. 2 Exeb. 

327 ; Miller v. David (1874), 22 W. R. 332. 

344. Dissenting minister — Cheating in 

business partnership.] — A declaration stated as 
inducement tliat pltf. was a dissenting minister, 
A: that before the grievances therein mentioned ho 
liad been in trade in partnership with P. ; that 
the partnership had been dissolved, & that certain 
reports had been circulated of & concerning pltf. 
& the partnership accounts A: money transactions ; 
that deft., well knowing the premises, etc., said of 
He concerning pltf. & of & concerning him in his 
ministry, & of Ad concerning the partnership, etc., 
” H. is a rogue, Ad I can prove him to be so by the 
books at 8. H. pretends to say he has been as 
good as a father to him, but you see he has been 
robbing him ; he has cheated P. of £2,000. I will 
so expose 11. that he will not be able to hold up 
his head in T. pulpit or any other.” The second 
count was for saying ‘‘II. has cheated P. his 
brother-in-law of upwards of £2,000. I wonder 


contract.] — Waddkli. r. JIoxbukoh 
(1894), 21 It. (Ct. of Setw.) 883; 31 
Bo. L. R. 721 ; 2 B. L. T. 85.--SCOT. 

PART IV. SECT. 2, SUB-SECT. 1.— 
D. (a). 

838 i. Words must be spoken of 


plaint iff in umy of profession or caUinq. 1 
— In order that defamatory wordH 
which tend to injure a person in respect 
of his business or profession may be 
actionable without proof of spc'olal 
dame^e, they must Itave been spoken 
of liim in the way of that business or 


profession. — Ro.vald v. H.iRi*KU (1910), 
11 C. L. R. 63.— AUS. 

333 li. .]~CBOssKiLLe. Morninq 

HKK.\Ln l^BINTIXO ifc PUBLISHINO 
Co. (1883), 16 N. S. It. (4 It. Q.) 
200.— CAN. 
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Sect. 2. — Statements actionable per se: Stib-sect. 1, 

n. (r).] 

how any respectable person can countenance 
such a man by their presence. I have been advis- 
ing some other persons to go to the W. chapel, as 
they would there hear plain honest men.” There 
were also counts for libel, & special damage w^ 
alleged, that divers persons discontinued their 
attendance at pltf.’s chapel. It was proved that 
pltf. received £30 j)er annum & house rent, but not 
liovv that sum was to be raised, or the parties by 
whom it was to be paid. It was also proved that 
the attendance of the cliapel was diminished, but 
why, or whether the secedere were contributors to 
the funds of the chapel, did not appear. The 
libels complained of were written by deft, to one 
A., acting for pit f. in the course of a correspondence 
arising out of an invitation to deft, by A., with 
pltf.’s concurrence, to investigate certain charges 
brought against pltf.: — Held: (1) the words in 
the first & second counts were not actionable per 
se, A could not be deemed to have been spoken of 
pltf. cjua minister in any sense that would subject 
deft, to an action ; (2) there was no evidence of 
special damage resulting from these words so as 
to support an action on them ; (3) the libels 

doclait'd on were privileged communications. — 
Lioi’WooD r. Thorn (134P), 8 C. B. 203; 19 

L. .r. P. 01 ; 15 L. T. O. S. 45 ; 11 Jur. 87 ; 
137 E. U. 522. 

Att notation : — As to (2) Refd. IlatAiliffe r. Evans, [1892] 

2 g. li. 524. 

345. Schoolmaster — Adultery.] — Jones 

V. Jones, No. 177, ante. 

346. Skipper of fishing boat — Misconduct 

as member of trade union.] — Pltf. A deft, were 
skippers of steam trawlers, A both of them were 
membei-s of a /ishennen’s trade union, deft, being 
on the committee of management. In Jan. 1920, 
a nunibei- of the members were dissatisfied with 
their remuneration, A a meeting of a small pro- 
portion of the members of the union was lield A 
a resolution was cariied declaring a strike. Pltf. 
voted in favour of the strike A deft, against it. 
A partial strike only took place, A it proved a 
failure. At a general meeting of the union held 
in Feb. jiltf. alleged that deft, said of pltf. to the 
members present ; ‘‘I know that the two M>Tofts 
have been down dock to 13. ’s office A asked for a 
shij) eacli to jiroceed to sea, A I have a witness to 
prove it, wlujse name is D.” l*ltf. claimed 
damages for slander. No special damage w’as 
alleged; — Held: (1) in the circumstances the 
words were defamatory, but they were not spoken 
of pltf. in relation to liis calling, but only to liis 
conduct as a member of a trade union ; therefore, 
in the absence of proof of special damage, the 
action failed ; A (2) the occasion was privileged, 
A there w'as no evidence of malice. 

A per.son is defamed, I conceive, when words 
liaye been spoken or written which injure or tend 
to injure that pei'son’s reputation or to bring him 
into odium, ridicule, or contempt. . . . The 
words complained of must be such as would injure 
pltf.’s reputation in the minds of ordinary, just 
A reasonable citizens (McCardie, J.). — Myropt 
V. Sleight (1921), 90 L. J. K. B. 883 ; 125 L. T. 
022 ; 37 T. L. K. 040. 

347. Profession or calling must be carried on 
at time, of pubUcatlon — Solicitor.] — Moore v. 
«yn (1«20), 2 Roll. Rep. 84 ; 81 E. R. 075. 

348. Renter of tolls.] — An action of 
slander cannot be maintained by a lessee or renter 
of tolls for words spoken of him in his character 
of contractor for tolls, after he has ceased to 


contract for renting the tolls respecting which the 
words are spoken. — Seirble : the renting of tolls 
is not a profession or trade. — B ellamy v. Burch 
(1847), 16 M. A W. 590 ; 8 L. T. O. S. 413 ; 153 
E. R. 1325. 

349. Clergyman.] — A declaration for 

slander by charging a clergyman in holy orders 
with incontinency, is bad without showing actual 
damage, or that he holds some office or employ- 
ment producing temporal profit. C. L. P. Act, 
1852 (c. 76), 8. 61, does not remedy such an 
omission. 

If the slander had been of a barrister imputing 
to him such misconduct as would justify his being 
disbarred, it might be a good cause of action 
against the slanderer, although the slandered 
person never held a brief or his prefits were merely 
honorary (Platf, B.). — Gall we Y v. Marshall 
(1853), 9 Exch. 294 ; 2 C. ].. R. 399 ; 23 L. J. Ex. 
78 ; 22 L. T. O. S. 172 ; 2 W. R. 100 ; 156 E. R. 
126. 

Annotations : — Conad. Jones r. Joitos, 1191C] 2 A. C. 481. 
PoUd. Wakeford r. Wright (1922), 39 T. L. IL 107. Reid, 
(nuirchill r. Siggersi (18.'>1), 2 ('. L. It. 1509 ; (^nrrlgan r. 
Ityau (1866), 15 VV. Jt. 61. Mentd. Alexander r. Jenkins, 
I1892J 1 Q. B. 797. 

350. .] — In an absence of special 

damage an action by a person in lioly orders is 
not sustainable for words spoken of him as ^ a 
clergyman unless he was holding office or was in 
receipt of professional temporal profit when the 
words were spoken. — W akeford i’. Wright 
(1922), 39 T. L. R. 107, C. A. 

351. Proof of alleged calling — Solicitor — 

Proof of acting as such.] — In an action by an 
attorney for words spoken of him in his profession, 
he need not prove that he is an attorney by his 
admission, or by a copy of the roll of attornies ; 
proof that he acted as such is sufficient. — Berry- 
man V. Wise (1791), 4 Term Rep. 366 ; 100 E. R. 
1067. 

AnnoUUions : — Ck>nsd. Smith r. Taylor (1805), 1 Bos. & 
P. N. it. 196. Expld. Bagoall r. Uiidorwood (1823), 11 
ITicc*, 62 f. Refd. Pcan o r. Whale (1826), 5 B. A C. 38 ; 
Butler r. Ford (1833), 1 C’r. A M. 662 ; M’Gahey r. Alston 
(1836), 2 M. A W. 206 ; Doe d. B«)wloy r. Barnes (1846), 
7 L. T. O. S. 139. Mentd. it. V. Morris Roberts (1878), 
38 L. T. 690. 

352. Statements In respect of two 

callings — Only one proved.] — In the inducement, 
in a declaration for slander, it was stated, that 
pltf. was treasurer A collector of certain tolls, A 
that deft, spoke of A concerning him, as such 
treasurer A collector, certain words, thereby 
meaning, that pltf,, as such treasurer A collector, 
had been guilty of the act imputed to him. In 
every count, there was an innuendo applying the 
words to Iiim as collector. At the trial, pltf. 
proved that he was treasurer, but not that he 
was collector it was a fatal variance. — 

Seller-s V. Till (1825), 4 B. A C. 655 ; 7 Dow. A 
Ry. K. B. 121 ; 4 L. J. O. H. K. B. 27 ; 107 E. R. 
1204. 

Annotation Reid. Williams r, 8tott (]83.'l). 1 Cr. A M. 
075. 

(6) Barristers. 

353. Professional misconduct.] — Snag v. Gray 
(1571), 1 RoU. Abr. 67, pi. 37. 

364. .1— HbLiE V. Gyddy (1691), 2 And. 

40 ; 123 E. K. 635 ; stib nom. Giddye v. IIbale, 
Moore, K. B. 095. 

Annotations : — Reid. Harman ». Delany (1731), 2 8tra. 898. 
Mestd. Cavo V. l\)lewheel (1021), Oo. Jac. 010. 

855, .] — Gibs v. Price (1650), Sty. 231 ; 

82 E. R. 670. 

356. .] — Words defaming a counseller in 

his profession are actionable. — Kino v. Lake 
(1670), Preem. K. B. 14 ; 2 Vent. 28 ; 89 B. R. 12. 
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867. .] — Gai^lwey V, MAsaHALL, No. 349, 

lie. 

858. Professional Incapacity.] — Words im- 
peaching the knowledge of a lawyer in his pro- 
fession are actionable. — Palmer v. Boyer (1594), 
Oro. Eliz. 342 ; Gouldsb. 126 ; 78 E. R. 590. 

Annolaticma : — Reid. Broko’a Case (1595), Moore, K. B. 409 ; 
Curie’s Case (1622), Win. 39 ; Cawdry & Tetley’s Case 
(1632), Godb. 441. 

859. .] — To say of a barrister “ Thou a 

barrister ? Thou art no barrister, thou art a 
barrator ; thou wert put from the Bar, & thou 
darest not show thyself there. Thou study law ? 
Thou hast as much wit as a daw,’* is actionable. — 
Dison «fc Bestnby’s Case (1610), 13 Co. Rep. 71 ; 
77 E. R. 1480 ; Bvb nom. Bestney’s Case, Jenk. 
329. 

360. .] — Bankes V. Allen (1015), 1 Roll. 

Abr. 54, pi. 14. 

AnruiUifion : — Retd. Gyles r. Bishop (1680), Froeiu. K. B. 
278. 

361. .] — Cary’s Case (1020), Poph. 207 ; 

79 E. R. 1297. 

362. .] — It is actionable to say of a 

barrister that he is a dunce <fe will get little by the 
law. — Peard V. Jones (1034), Cro. Car. 382 ; 79 
E. R. 933. 


(c) Solicitors. 

Words must be spoken In way of profession.] — 

Sec Nos. 334-339, ante. 

363. Imputation of professional misconduct — 
Barrator.] — A non. (1581), xMoore, K. B. 180; 72 
E. R. 517. 

364. .1 — T. brought an action of the 

case against J., & laid that where he wtis a carrier, 
& a man of honest fame, that deft, had said of 
him that he was a common barrator. 

Now we are of opinion that if those words were 
spoken of a justice of the peace, or public officer, 
or of an attorney, or the like, that they would bear 
an action {per CuR.). — T hornton u. Jebson 
( 1010), Hob. 140 ; 80 E. R. 290, 

365. .] — Taylor v. Starkey, No. 

335, ante. 

366. .] — Action for these words of 

an attorney : “ Thou art a knave, & stirrost up 
suits betwixt parties ; & stirredst up a suit betwixt 
such parties to their undoing ; it is great pity 
such persons should go unhanged” : — Held : the 
action lav. — A non. (1031), Cro. Car. 229; 79 

E. R. 800! 

367. .] — Smith v. Andrews (1019), 

Sty. 183 ; 82 E. II. 030. 

Annotations: — Mentd. I’ior«on v. llughes (1672), Fiveiu. 

K. B. 71 ; Wild v. Simpsou. 11U19) 2 K. B. 544. 

368. .] — Annison V. Blofield (1070), 

Cart. 214 ; 124 E. R. 924. 

369 . Corruption.] — ” You are well known 

to be a corrupt man, A to deal corruptly,” being 
spoken of a sworn attorney, are actionable, because 
it touches him in his oath, & also in the duty of his 
profession, whereby he acquires his living ; seciis 
if the preceding parlance had been that pltf. was 
an usurer, or was an exor., & would not perform 
the testament, etc. — B irchley’s Case (1585), 4 
Co. Rep. 16 a; 70 E. R. 894 ; sub nom. Byrculey’s 
Case, Jenk. 202. 

Annotations: — Reid. Waldograve i>, Agas (1590), Gro. EUz. 

191 ; Frost v. Kyro (1616), a Bulst. 265 ; Curie’s Case 

(1622), Win. 39; Lltmaa r. West (1628), Hot. 123; 

Starkey v. Taylor (1629), Het. 139 ; Alexander v. Joukiiw, 

11892] 1 Q. B. 797. 

870. Acting for both sides.]— Broke’s 

Case (1696), Moore K. B. 409 ; 72 E. R. 601. 

871. .] — Words which impute double 

dealing to a lawyer, are actionttblo, — K ing v. Shore 


(1603), Cro. Eliz. 914 ; 78 E. R. 1136 ; sub nom. 
Shire v. King, Yelv. 32. 

372 . .]^Yabdley V, Ellill (1613), 

Hob. 8 ; Moore, K. B. 865 ; 1 Brownl. 0 ; 80 


E- R- 159. 

Annotations : — Refd. Fleetwood v. Curley (1619), Hob. ^7 ; 

win. .39 : Litman v. West (1628), Het. 


123. 


373. .] — An action upon the case 

was brought by an attorney of the ct. agal^t 
another man, for speaking these words of him, 
viz. “ Thou art an ambodexter : ” — Held : the 
words were actionable, because same slandered 
him in his profession, for it is as much in effect 
as if he had said, that he was corrupt in his office. 
—Anon. (1613), Godb. 214 ; 78 E. R. 130. 

374. Dishonesty towards clients.] — Gii>- 

DYE V. Heale (1591), Moore, K. B. 696 ; 72 E. R. 
840 ; sub nom. Hele v. Gyddy, 2 And. 40. 

Annotations : — Reid. Hannan v. Delany (1731), 2 Stra. 898. 

Mentd. Cave u. Polewheel (1621), Cro. Jac. 616. 

375. .] — To say of an attorney that 

he has made a false bill of costs is actionable, — 
Stanley v. Boswel (1598), Cro. Eliz. 003 ; 78 
E. R. 846. 

376. .] — Brook’s Case, No. 318, 

ante. 

377. ,] — Words which touch an 

attorney in his profession are actionable. Action 
upon the case by an attorney for these words : 
“ Thou art a false knave, a cosening knave, A 
hast gotten all thou hast by cosenage ; & thou 
hast cosened all those that have dealt with thee.” 

The action well lay ; for they are very slanderous 
of an attorney, & touch him in his profession 
{per Cur.). — Jenkins v. Smith (1620), Cro. Jac, 
586 ; 79 E. R. 501. 

378. .1 — Litman v. West (1628), 

Het. 123 ; 124 E. R. 392. 

379. .] — Starkey v. Taylor (1629), 

Het. 139, 143 ; Hut. 104 ; 124 E. R. 406, 409 ; 
affd. sub nom. Taylor v. Starkey (1630), Cro. 
Car. 192. 

380. .] — To charge an attorney with 

having cosened his clients, is actionable. — Mead 
V. Perkins (1632), Cro. Car. 261 ; 79 E. R. 828. 

.] — Anon. (1639), March, 8; 


382. .] — Hilton v. Plater (1647), 

Aleyn, 13 ; 82 E. R. 889. 

383. Champerty or maintenance.] —An 

attorney brought an action upon the case against 
B. for these words : “ Thou art a common main- 
tainor of suits, A a champertor, A I will have thee 
thrown over the Bar next term.” After a verdict 
for pltf. upon a motion in arrest of judgment the 
ct. gave judgment for pltf., only upon the word 
champertor. 

There is maintenance lawful A unlawful, & 
where the word is indifferent it shall be taken in 
mitiorem partem. Now an attorney may A ought 
by his office to maintain his clients’ causes ; & 
yet in an action of maintenance he cannot plead 
not guilty, but must justify. An attorney may 
well be said to be a common maintainer, because 
he is common to as many as will retain him. . . . 
But indeed it is a slander to an attorney, A that 
in his vocation of attorney to be a champertor, 
for that is not only beyond but against his office 
(per Cur.). — Box v. Barnaby (1616), Hob. 117 ; 
80 E. R. 266. 

Annotations : — Refd. Fleetwood v. Curley (1619), Hob. 267 ; 

Baker v. Pierce (1703), 6 Mod. Rep. 23. HenUL Pierson 

17. Hughes (1672), Freem, K. B. 71 ; Guy v. Gower (1816) 

2 Marsh. 273. 

884. .] — Cox’s Cask (1616), Moore 

K. B. 867 ; 72 E, R. 961. 




Libel and Slander. 


Sect, 2 . — Statements acUonahle 'per se: Suh-sert. 1, 
D. {c)J^ & {e).] 

385. “ Deserves to be struck off the rolls.*’] 

-d) It is not actionable to say of an attorney, 
“ I have taken out a summons to ttix his bill. I 
shall bring him to book, & have him struck off 
the roll.” AUter, to say ” lie deserves to be 
struck off the roll.” 

(2) A libellous letter, addressed to the party 
himself, is not actionable. — 1’hii.lips v. Jansen 
(1798), 2 Esp. 023, N. P. 

Annotation: — As to (1) Refd. South Hot ton Coal Co. v. 
North Eastern Nows Ahsocu., (ISUt] 1 Q. Jt. 


380, “Struck off the rolls.**] — A text 

writer having occasion to treat of topics connected 
with professional misconduct, is privileged in 
citing or stating the effect of reported cases of 
such misconduct, if he does so fairly, that is to 
say, with reasonable care : but if through want of 
such reasonable care, he makes serious misstate- 
ments as to the nature, or even the degree of the 
misconduct, in a particular instance, he will lose 
his privilege & be liable to action. Thus the 
writer of a treatise on the law of attorneys having 
in support of the proposition, that an attorney 
who is guilty of misconduct may be struck off 
the rolls, referred to the case of pltf. as an attorney 
who had been so struck off the rolls, whereas, as 
appeared from the very report cited, he had only 
been suspended for two years : — Held : although 
if he had only referred to the case, or even fairly 
stated its effect & result, he would have been pro- 
tected, as it was reh'vant, yet under the cir- 
cumstances there was evidence of such carelessne.ss 
as left him without legal (‘xcuse, iV so liable to 
action. 

There can be no doubt that it is libellous to 
say an attorney has been struck off the roll.s 
(CocKBURN, — Drake r. Stevens (18(54), 4 

F. & F. 232 ; 11 L. T. 543, N. P. 

387. General abuse — False knave.] — Anon. 
(1504), Moore, K. B, (51 ; 72 E. K. 441. 

388. Base rascal.] — Tkowbriuoe v. JJaiid 

(1020), Lat. 220 ; 82 K. K. 355. 

389. .] — poBEFtTs V. Lord (1027), 

Ley, 70 ; 80 E. 14. 037. 

390. . 1 — Anon. (1038), No. :i{)2,post, 

391. A Judas.l — Starkey v. 'Payiafr 

(1029), Ilet. 139, 143; Hut. 101; 124 E. K. 400, 
409; nffd. sub nom. Taylor r. Starkey (1030), 
lAo. Car. 192. 

392. Cheating knave.] — To call an attor- 

ney a base rogue A: a cheating knave is actifinable. 
—Anon. (1038), Cro. Car. 510 ; 79 K. P. 1040. 

393. Notorious knave. j — An a(L*mi»t to 

dissuade a client from employing an attorney by 
saying that he is a notorious knave, etc., is action- 
able. — Webb r. Nicholi>; (1030), Pro. t'ar. 459 ; 
79 E. R. 998. 

394. Perjured & suborned knave.] — 

White’s Case (1047), Sty. 17 ; 82 E. K. 495. 

395. Extortioner.]— St Koop’.s Case, No. 

400, post. 

396. Forging rogue.]— Wt)rd.s, ” That I 

never forged any man’s hand, but you are a forging 
rogue,” when spoken of an attorney : — Held : 
actionable.— Anon. (1717), 1 Com. 202 ; 92 E. P. 


397. Professional incompetence.] — W ords which 
impute folly or dishonesty to an attornt'y tii*e 
actionable.— Martyn v. Burlinos (1597), Cro. 
Eliz. 589 ; Oouldsb. 128 ; 78 E. R. 832. 

398. .]— Baker v. Morphew (1000), 2 

Keb. 202 ; 1 Sid. 327 ; 84 E. P, 120. 

•] — To say of an attorney, ” He 


cannot road a declaration,” is actionable, without 
special damage. — Jones v. Power (1070), 1 Mod. 
Rep. 272 ; T. Raym. 190 ; 1 Vent. 98 ; 80 E. R. 
875 ; sub nom. Powell v. Jones, 2 Keb. 710 ; 
1 Lev. 297. 

400. .] — Words, imputing extortion & 

want of understanding to an attorney, are action- 
able. — Scroop’s Case (1074), Freem. K. B. 270 ; 
89 E. R. 198. 

401. .] — In an action by an attorney, the 

following words spoken of an attorney in his 
business were upon motion in arrest of judgment 
hold actionable. ” 11. is a rogue, for taking your 
money, &. has done nothing for it ; he lias not 
ent-ered an appearance for you ; he is no attorney 
at law ; he don't dare to appear before a judge. 
W^hat signifies going to him ? lie is only an 
attorney’s clerk & a rogue, he is no attorney. — 
Hardwick v. Chandler (1740), 2 Stra. 1138 ; 93 


E. R. 1080. 

402. — — .] — He is no more a lawyer than the 
devil, spoken of an attorney, is actionable. — 
Day r. Bullkr (1770), 3 Wils. 59 ; 95 E. R. 932. 


(d) Physicians and Surgeons. 

403. Professional misconduct — Aggravation of 

patient’s illness.] — Anon. (1591), Sav. 120; 1 

And. 208 ; 123 E. R. 1050. 

404. Treatment causing death of patient.] 

—It is not actionable to say that a iihysiciaii has 
killed his patient with medicine, unless it be 
charged that he know ingly Ai wilfully administered 
it for that purpose. — l*OE v. Mondford (1598), 
Cm. Eliz. 020 ; 7SE. R. 801. 

Anfattalion : — Refd. Murrey r. (l(iH), 2 Bu5st. 207. 

405. — ■ — - .]—(!) For the words, if he 

had said ” For lack of skill of chirurgery, (‘tc., 
thou didst kill liim,” will bear an action ; for that 
Ls a slander to his profession (llri’ToN, .).). 

(2) If one says of a mi'rehant, ” Put not your 
son to him, for he will starve him to death.” Tlu'se 
words art! actionable ; for that it comes within the 
compass of the disgrace of his profession. So of a 
schoolmaster, ” I’ut not your son to him, for la^ 
will come aw'ay as very a dunce tus he w^uit ” 
(Velverton, J.). —Watson v. Vanderlash (1027), 
Jlet. 09 ; 121 E. R. 350. 

Annotation (irnrniUy, Refd. IlarniHH v. iM'luiiy (IT.'U), 2 

.Stra, 

THEE V. Denny, No. 411, 

post. 

407. Lack of qualification - - “ Quack.*’] — 

Ai.len V. Eaton (1028), I Roll. Abr. 54. 

408. .] — 1*ICKF(JKD r. (tCTf:!! (1787), 

8 Term Rep. 305, n. ; 101 E. R. 1403, N. P. 

AnnotntUniH Refd. Smith r. Taylor 1 Hoh. & P. 

N. 1C. 1U6 ; r. ( urncKle (iJS.'li), 3 Nov. A: M. K. li . 

7(»3. 

409. “ No scholar. **]— An action lies for 

saying of a doctor of physic that ” he is no stiiolar,” 
without averring that there was at the time a 
colloquium concerning his profession.- -Cawdry r. 
lIluiiLEY (1032), Oi-o. (Jar. 270 ; 79 E. R. 835 ; 
sub nom. Caw dry & Tetley’s Cask, Godb. 411. 

410. “ Empiric & mountebank.”] — 

Goddart V. Ha.skleoot (1030), 1 Roll. Abr. 51, 

pi. 12. 

411. ~ “ None of the medical men here will 
meet him.”] — A declaration stabed that pltf. w'os 
a surgeon Ac accoucheur, Ac in that character had 
atGmded one R. during lier confinement ; that 
deft., in a discourse which he had with It., of & 
concerning pltf., Ac of Ac concerning pltf. in relation 
to his profession Ac business, spoke of Ac concerning, 
ete., tlic following w'ords : “I w'onder you haa 
him to attend you. Do you know hjiu r Ifo 1# 
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not an apothecary ; ho has not passed any examina- 
tion ; ho is a bad charactf^r ; none of tiie medical 
men hero will meet him. Tliere have been many 
inquests liad upon porstms who have died because 
he attended them.” IJeft. pleaded not guilty. 
At the trial the latter words, as to the inquests, 
were not proved, but the words proved were 
‘‘ several have died that pltf. liad attended, & 
there have been inquests held on them.” The 
judge amended the declaration accordingly, & 
a verdict was found for pltf. ; — Held : the judge 
was justified in making the amendment; also, 
the words as amended were actionable, without 
the aid of any innuendo to explain them by 
reference to extrinsic circumstances. Scinble : 
the words, ‘‘ ho is a bad charact<*r, none of the 
medical men here will meet him,” alone were 
actionable, as impoi’ting the want of a ncjcc^ssary 
qualification for a surgeon in the ordinary discliarge 
of his professional duties. — ^outhee v. IJenny 
( 1817), 1 Exch. l<d(i ; 17 L. J. Ex. 151 ; 15-1 K. R. 
8d. 

412. Proof of qualification to practise - 

Evidence of having practised — Production of 
diploma.] — PRkpord v. (inTcu (1787), 8 Term 
Rep. 305, n. ; 101 E. R. 1 103, N. P. 

r. Tuylor (180:,), 1 Uoh. & 

K IS. ll. 1J»6; ( olIiriH r. < ’0010x10 (18:il), :{ NfV.&M. K. B. 


El. 095 ; 3 Nev. & M. K. B. 703 ; 3 L. S. K. B. 
106 ; 110 E. R. 1373. 

Annnintion : — GeticraUyt Refd. M'Gahey v , Alston ( 1830 ), 

Tyr. 6L Or. 981. 

415. Adultery.] — A yre v. Craven, No. 343, 
ante. 

(e) Clergymen. 

Clergyman must be In receipt of temporal profit — 
At time of publication.] — See Nos. 349, 350, ante. 

416. Adultery or incontinency — Loss of tem- 
poral profit.] — Pltf. declared that he was instituted 

inducted into a parsonage in Ireland, & executed 
tlie office of a pastor in that church by the space of 
four years after, & deft, said of him, ” He was a 
drunkard, a whoremaster, a common swearer, <fc 
a common liar, & has preached false doctrine & 
deserves to be degraded.” After verdict for pltf. 
it was moved in arrest of judgment that the words 
in themselves are not actionable because the 
crimes charged impute no civil or temporal damage 
to pltf. for which he might have an action ; but 
tiie opinion of the ct. was clear for pltf. on that 
point. 

The matters charged are good cause to have 
him degraded whereby he should lose his freehold, 
which is a temporal damage to him (per Cun.). — 
Don V. Robinson (1048), AJcyn, 03 ; 82 E. R. 917. 


413. .] — Action for tliese 

words spoken by didt. of pltf. in his profession of 
a physician, ” Dr. S. has upset all we hav(i done, 
die he (the patient) must.” It was proved that 
pltf. luid practistid several y(‘ars as a physician, 
having been c.alled in during tlio absence of a 
physician, who, witli deft., attimdod the patient ; 
deft, as apothecary made up tlie medicine.s pre- 
cribed by pltf. for the patient in question. Qu. : 
whether on this declaration it was neeess^u’y for 
pltf. to pi*oduc(; a diploma or other direct evidence 
that he had taken a degr<‘e in physic, in order to 
maintiiin the lu-tion.— S mith r. Taylor (1805), 
1 Bos. & R. N. R. 190 ; 127 K. R. 435. 

A nnoJaliiWft ColUns v. (’arnoxie (1S3»), i Ad. EL 

OUa. Mentd. A.-IJ. v. IVinLorton (IS’il), M'Cle. (,31. 


414. 


.] —(1) To prove that 
degree of doctor oi 
of St. Aiuln •w’s. 


a party ha<l received tlu* 

medicine in the Umv«u*sit\ , 

sealed instinunent & a writhui pap<‘r were produced 
the sealed instrument purpoited to lx* a diplom. 
of the degr(*e conferred by the university, lA i 
was proved that a j)ei*son at St. A. calling liimsel 
the univei-sity librarian, had sliown, iis th 
univei'sity seal, in a rotan whitrh he .steted to b 
th<‘ iinivei*sity library, a seal correspomling to tha 
on the instrument produced. 44ie written pape 
was, on the face of it, an act of the universit; 
conferring the degree it was proved tliat, il 
the same room the same person, A other pei'son 
calling themselves professors of tlie university, lia< 
shown, as the hook of acts of the univei’sity, i 
book containing an entry agreeing with the writtei 
paper ; — Held : sufliciemt proof. 

(2 ) Where a declaration alleged that pltf. had beci 
& was a physician, & exei*cised that piofession ii 
England, & on that account had betm iV was callec 
doctor meaning doctor of medicine A. then sUitet 
that deft, slandered pltf. in his character of t 
ph^cian practising in England, A denied his righi 
to bo called a doctor of medicine : — Held: pltf 
rnust prove that he was entitled to practise as t 
physician in England. Such proof is not furnisheci 
by showing the fact of Ids having so practised ; 
nor by showing that he lias received the degiHic 
of doctor of medicine at the University of St, 
Andrew’s.— Hollins v. Carnegie (1834), 1 Ad. & 


*lunolu0:()/?.s . --Consd. Gallwoy v. MarKhall (18.53). 9 ExcU. 
294 ; .Joiicd V. Jones (1915). 84 L. J. K. B. 1140. 

417. .] — He has a bastard, spoken of 

a minister whereby he lost a chaplainship. 

His preferment is tc^mpoval, like as a parsonage 
(per Cur.). — Payne v. Beuwmorrts (1068), 1 
Lev. 218 ; 83 E. R. 391 ; sub nom. Dumewick v. 
P.\iN, 1 Sid. 370 ; sub nom. Humorist v. Payne, 
2 Keb. 400. 

Au iu)tat urns :~'Reld. Junes r. Jones, [lOKJ] 2 A. C. 481. 
Mentd. Holt r. Ward (1729), 1 Barn. K. B. 247. 

418 . .]~Gallvvey V. Marshatjl, No. 

349, ante. 

419. .] — Highmore v. IIariungtqn (Earl 

A Countess) (1857), 3 C. B. N. 8. 142 ; 140 K. R. 
093. 

420. Misappropriation of church funds.] — 

Sybthorp's Case (1035). Cro. Car. 417 ; 79 E. R. 
903 ; sub nom. Sibthoup’s ('ase, W. Jo. 300. 

An nofat ions : — Beld. Stnkely’s Case (1072). Frccui. K. B. 
I ; Galhvey r. Marshall (J 853), 9 

421. .] — Highmore v. 1 

& Countess) (1857), 3 C. B. N. 8. 112 ; 140 E. R. 
693. 


422. Preaching sedition.] — Adjective words arc 
actionable, if they import an act done : sccus, if 
they import an inclination only. 8o words spoken 
adjectively aiv. actionable, if they slander one 
in his othce or trade, etc. ; as to say of a judge, he 
is corrupt ; of a clergyman, he has made a seditious 
sennon. — Buittridge's Case (1002), 4 Co. Rep. 
18 b; 7() E. R. 905 ; sub nom. Bridge v. Atkins, 
Mooiv, K. B. 600 ; sub nom. Biiechelky v. 
Atkins, Yolv. 10. 


Aunoialions .'—Betd. Colt & Gilbert’.s Case (1913), Godb. 
241 ; Yardly r. Kllyll (1013), Bro\Mil. 7 ; Trevillian &, 
Bettie’« t’aso (1620), Paltu. 1(» : Wheeler r. Appleton 
(1623), 2 Roll. Rep. 312 ; Withorly r. Hennitaxo (1078), 
Froein. K. B. 277. 


423. Preaching false doctrine.] — It is actionable 
to say of a master of acts & incumbent of a living, 
“ Thou hast preached lies in the pulpit.” — Drake 
V. Drake (1652), Sty. 363 ; 1 Roll. Abr. 58 ; 82 
E. R. 780. 

AnnoUttions : — Refd. Evans t\ Gwyn (1844), 5 Q. B. 844 ; 
Galloway r. Marshall (1853), 2 W. R. 106 ; Clorxos " 
Rowo (1681), tToom. K. B. 280; Cranden v. Walden (1681), 
3 Lev. 17. 


424. Abuse — ** Drunkard, swearer & liar.”] — 

Dod V. Robinson, No. 416, ante . 
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Lisel and Slander. 


I. 


Sect, 2. — StaiemenU actionable jier se: Suh’sect. 

E, (q), (6) <fc (c) i. & iu] 

Boston (1845). 5 L. T. (). y. 1.52 : James r. Brook (184(i) 
y Q* B. 7 ; Southeo r. Dennj' (1847), 17 L. J, 151 ; 
Aloxander r, Joukiiis, tl8‘J2J 1 g. B. 797. 

458, Police officer — Misconduct.] 


no ground for dismissing lilm from his office, the 
action was not maintainable 

It is quite clear tliat as rc'garda a man’s business, 
or pnjfession, or office, if it bo an office of pivfit, 
tlie more imputation of want of ability to discharge 

4 % — ... , * wuvw viuu« j the duties of that office is sufficient to support an 

A decimation for slander alleged that pitf. wa^s a Action. It is not necessary that there should bo 
salaried superintendent of police at 1 ^., tv that imputation of immoral or disgi’aceful conduct. It 
it was hw duty, as such, to conduct lumswdf must be either something said of him in his office 
temperately, vt with decency «te pix>priety, while business which may damage him in that office 
on duty, & to Jundor impress mdecunt A: dw- or buaincss, or it must relat.' to sonio quality 

f; i *? of his want of ability or bom-sty. is unfit'to K 

superint^ndoiit. & cause bun to ^ dis- profit' : tbo n-juam Is-inp that in nil thorn- cam-s tba 

SmeL^Tult'f V V ‘ ^ y*- o'- porbais. I should rather say tbo 

cc?n?nTohf’^ r ‘ “".ponatondciit. A con- Uw prc-suiu-s, such a p.-ol, ability of ,H-cuniarv h«s 

snokif^^mibH-h^ •“'* of/fo. f-‘lscl> , . tc., fo„„ r„cIi inipiitation, in that odlc!-, or cm'plov- 

damage U) l>e shown. Jhit wlien you come to 
offices tiiat art* not offk;e.s of profit, the loss of 
which, lliereforxs would not involve nec<* 8 san!y 
a pucuniury loss, the law has been clifTeivutly laid 
down, A it is quib* eJ«‘ar that the men' imputation 
of want of ability or capa<’ity, which would be 



vRAV' «.v»i f V. w- • \ • * t 

meaning deft., “ saw a letter, two or Ihret' days 
since, regarding an officiT of Uie L. jHiliet* force,” 
meaning pltf., “ wJio,” meaning pltf., ■' had 

been guilty of conduct unlit for publication.” ,v;inT m ai^hhv /.». i: i ii i 

thktX'll^cirr^^^^^^^^ ^d^Lt slmw^unv tVw^miZa^ an jXe o/ is\KlraX,ml 1 ‘* 7 }“ 

tion was connected bv tht' sneaker with niff's i uu< ot Bot actionable m the emu* of 

nffirn — TA\ft-o .. u.. .. /y i. J i * p«‘i*son holding an office whieii has Ix'en calh*d 

an office of rr.Mlit or an office of honour. I will 


JiiuutK (IS4(i), 0 Q. a. 4 
L. T. O. S. 182 : Iff Jur. 


Iff 


11 


office. — J ames 
L. J. Q, B. 17 ; 

115 E, B. J 1 78. 

Annotation Refd. Join's r. Joiio.s, fJSUG] 2 A. C. IS). 

459. - — — Trade union official — Mls- 

conductO— T homas c. Moouk. No. 41, auir. 

Office must be held at time of publication — 
Office of honour— Justice of peace.] —TrTHn.n r. 
(1009), (.ro. Jac. 222; Velv. 158; 7U 


c. Burdi 1)847). IP, M. ,V »» , 
MS-; “• 

M^'^dUlO) 1 BuIstdW kITui ; '^,.huo,n. 

^ Hastincks, Cro. .lac. 2 Iff ; sub 
Beaumont’s Case, Jenk. im. 

unrH?’; 4~- Churchwarden.]— Vio; wlu'ther 

misconduct to a churchwarden 

K.A3i.sh\ V. Et.Ms (I8J9), ;; .r^,p. n.si). 


121 ; 

Q. n. 


-> 4 


I. 


nom. 


or an omce < 

put it shortly thu.s: that wh(‘re the imputation 
IS an imputation not of misconduct in an office, 
hut t>f unfltnes.s hw an offiet', A tie* offict* for which 
the i)erson is said to Ix' unlit is not an offh-e of 
prr>fit, hut one im*ii‘ly of wliat has been enlh'd 
honour or cri'dit, the action will not lie, unif'ss the 
conduct charg«'d he such as would «*nahle him t-o 
\ he removed frtun or deprived of tliat office (Loun 
, , . .\I.EXAN1>E!C r. .iKNKlX.s, i 1 8H2 1 I 

Q. JI. 7U7; ffl L. J. g. H. »j;m 

J. r. 47,2; 4ff \V. }{. .7|ff ; 8 T. L. U. 

I Sol. ./o. .J2ff, ( A. 

I •• CoMd. r. Arnehl, 1 

I Keld. Junes r. Junes, i M* tS; 2 A. < ‘. |s|. 

Want of integrity, dishonesty v. 
malversation,*--- In iny judgment, words imputing 
want of integrity, dishrmesty, <>r malvei's^ition b, 
anj out* hfdding a public (4ttlce tif eoutjdence or 
tru.st, whether an office of prolit or not. are mtion- 
ahh' qn-r ne. On the other hand, win'n t)»e wortls 
merely impute unsuitahh>neHK for th** offie**, incoin* 
peb'ney, or want of ability, without lUwHhing any 
im.Hconduet touching tie* office, then, iwcording U) 
the decision in Alexander v. Jenkinn, No. 4ff.'i, 
ante, no action lies, where the office is honor.'irj', 
without prtKjf of KiM'cial damage (Ia»i*ks, 

JJI.OTII c. AI1.V..I,1>, I y. JI, .-,71 . pj .|. 


or 


{b) Office of Profit. 

sutt.rK 0' 

beyiTcted “• II »• 

bomiifrE oil • ^ councillor of a • *'• 

alleging that he iM «n iw.i. ,j i . . j . 


« WUI41 JJJOr Ol a 

uiat he IS aa haliitiijil dnmkar.l ,«?. Judge— CorrupUon.]— To «vy of a iudKc 

» ‘'‘'V'!*-'"'''-- are hot judge ” is actionable. Uincn(.EY-H 

dor T*"'*;''* io;**''*’ ’''I’"'-**-*' '1 <’"• Xep. 10 a; 70 

aei or TUtl.. who hi,,) i 15 . R. SB-l * ’ 


oJl!C( 

l^rough, alleging that lie 
’' unfit for the officf* of 
actionable, in the ahsj^nfi 
an action for slander »pec«ai damage. In 

to the office of ^ Itf., who bail Ixjen elecb*d 

appeared tU 

pltf.. "is never sober 2- 1“ not rflt''r' ' f 'V,’ 

J I • , nou a lit man for th< 

, 46 ^ night of the election lie 

No siMicial 

of town ttjtu^ijiuuii as the 

Sne Of "f rrollt. & 

etmj, pltf. such ae, if true, aiforded 


E. It. Wl. 

Hji . I.V , Wul.li'tfTavo r. Agus (ir>U(»). (><». KUz. 

U022), Win. .^<1 ; Lltjima r. West (1«2H) Hei 121 • 

' Alexander r! JenklnV 

^ (-ffhHt'N’Y (1503), 

^^^i^'fKirtcd lu (’ 10 . Kliz. 30.5 ; Poph, 35 ; 78 K. It. 

B. (Ii!<70). L. It. 3 P. r. 


Annotalom .—Mentd. Levinifcr 


r, 


PART IV. 


—CAN. 


SECT; 


SOB-SECT. 1 . 
-Words cliarif- 


they wi.renonhtd, bnt with huvlnif pro* 
nio(«Kl t h© InUfH'aU of another «c rival 
CO. : ■ liita : defnrnafory. — Hoos v. 
ntknt ( 1 JMM»). T. «. im. - 8. Ar. 
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--7 Common bnrmtor.] — tiTAKKiBY r. 

Taylor (1029). Het. 189 J Hut, lOi j 124 E. It. 
mu on a ' * Ta vum t^. Htarkky 

SS^mS'-] -«« No. 3.W. owte 

468. Ofllcw of Court Bwir - DUhoiioit^] jj of (he Peace, 

vVnitlH which the <»i An onlwr 

are lurtUioAhhr. ~~ li a XTK tt t^. ! ^ wor« mwt be ipoken In wny of office.] -.Scr 

ii Iatif (1594) C’PO. EUz. 342 ; 7K E. H. 590. Sub^AK^. 1. E. (ahanic, 

'^ ^9! Clerenceu^. King of Arm* “ A scrivener cmw must be held nt Ome of publkmUoiLl— 

Sc no herald.**] “HlAn<l*J*t>UH wordn which alTcct ‘^cc Sub*Hcci. I, E. («), ow/^. 

a iiian’H ppf)feH»i<in on? Actionable ; 4c though a | ^8. Privity to felony.] — To my of a magistfute. 

verdict is found generally wlicre aoine «f the counts • f *‘^t he liaA dwcharged by agrt‘ement a felon 
are for wordH not actioiiabhs it Khali bti int4rnded \ ^rn'Kied a« aca^SKory to the g^aling big own goods, 

that the dainag<‘H wer*J on the countw, ifxcept | actionable. — STATFonDE r. (i;j90), 2 And. 

the words are laid at di(Ter<*nt times. --Huooki: r. 1 1"^ *» 123 E. It. r>39 ; aufj ttom. Staftord i WiriTirw 
l’i.AUKK (1504). Cro. Kli*. .'«« : 78 K. It. 578. ( <>«. Kliz. SOU ; Moont. K. B. 701 ’ 

470. Commissioner Ketuming deposition not j ^4. .]~Lahsklh v. L\.ssel8 (1001) 

taken on oath.] —To wAy of a ctunr. tluit “ la* ha« I fhmidsb. 132 ; Moore, K. IS. 101 - 7.^ E 1045* 

r<‘tunied tlio defKJKitiou of witnesst^H who were not >' 485. .] -To say of a justice of peace “ he 

sworn ” w actionable. A: cannot Is* justiti.Ml by (“‘^vt^relh X, hideth felonie.s, X is not worthy *to be 
plea that h<! retunusl the depositi.m of one witness justice of peace ” is actionable — 8TUCia.EY v 
not sworn.— F ysii v. Thorowoood (loOH;, cVo. j HfLirEAD (1002), 4 f’o. Rep. 10 a ; 70 E. R. 895. 

Reid, j^haiii r. York (102.5) Cto Car Ij * 

471. - Taking bribes.^ — Df^xntE ?*. EuSTKR t tvirlet*. O>^;oo(l (lOOU), l Mod. llep. 22. * ' 

, \ elv. 02 ; t’ro. .lac. O.i ; .HO K. R. f.S. 486. —."—Harper v. Bkamovd (1005) Cm 

472. ArWtralor -TaMng bribes., ,• Ju.-. r,(h V.5v. 57 ; Tin.^l! it ‘ ^ 

l]osTEit (100, >), \ clv. 02 ; ('r<j. .lac. O.t ; so K. H. 487. Perversion of justice.] - HoutiiiTox v. 

fovE.VTKY X Lr'iikjeld (Rp.) (i.")Sl), 1 And 119 • 

473. Town clerk Taking bribes.] -Lee a 123 E. R. :hS.5. H, lAna. iiy, 

.Swan's (\\.*^E (1008), (Juilb. 1 .57 ; 7s K. It. or, ; ,vj<5 488. .1 — De la Wake v. Paavli-tt (1595) 

Htnn. Nile r. .Swanson, Vt lv. 112. Mooiv, K. B. 409 ; 72 E. R. 001. 

474-. - PowEi.'s (’asi: (1018), l*oph. 489. .] — Bleverhasset'c v. Baspoole 

139 ; 79 K. R. 1240, (1594), Cro. Kliz. 313 ; 78 K. U. 503. 

475. A bribing knave.] - JViwel’s Case 490. .] — To t>ay of a justice of the peace, 

(1018), IViph. 139; 79 E. R, 1210. | that lie is “a partial justice,” is actionable. — 

476. - - Giving false certificates.] — S mith v. Kemp r. lIorsooE (1005), Cro. Jac. 90 ; 79 E. R. 

CoRNEEirs (1033), Hut. 12.3 ; 123 K. R. 1 140. ^7. 

477. Bishop - “ Covetous & malicious.**, — 491. ,]! — It is actionable to say of a justice 

'PooMA.s (Aiu'UBP. OF ViutK ) r. Makkam (1.502), Dai. that he luis given si‘cret warning to a person 
3S ; 123 Ih R. 255. against whom he has issued a Avarrant. — B urton 

478. Papist.; -.Starkey v. Taviaui r. Tokin (1007), Cro. Jac. 143; 79 E. R. 125. 

(1029), iw r«-p<.rU-d in Ilet. 139 ; 124 E. R. 400 ; 492. .]--Beamond r. Hastings (1010), 

en (ijipcal, nem. 3’AYLoii v. *St.aukey (1030), Ci*<). Jac. 210 ; 79 E. K. 207 ; 8ub 7iom. Hastings 

Cro. ('ar. 192. r. Beamuunt, 1 Bulsta 30 ; sub nom, Beaumont’s 

Clerk to public company - Immorality.]— .Sec Case, Jenk. 317. 

No, 457, autc. 493. .] — To say of a justice of peace, “ I 

Superintendent of police — Misconduct.] — S<c have been often with him for justice, but could 
No. 458, iwU\ never get any at his hand, but injustice,” is action- 

Trade union olHclal — Misconduct.] — N’cc No. able. — I sham v. York (1025), Cro. Car. 15; 79 
41, (title. E* R- 018. 

/ /• If ,< — FoUd. Kirle r. Osfrijnd (lOO'J), I Mod. Rep. 22. 

(r) i/Jjiee oj Honour. Refd. Widiu.sioy r. i:ur,r,cl (I7un. c> Mod. Rep. 20u. 

i. In 6V'nmi/. Mentd. Wakley r. ilealey (ISID), 7 C. B. o91. 

479. Words sudlclent to sustain action Impu- 4®t* 7'.',“]?^] s<yy of a justice that ho is but 

tation sufllclent to be ground for removal.]— 'I'o ‘ half-ean?d, X m*i11 oii 1> hear on one sule, is 
say f»f a deputy lieutenant, justice of the peace, actimiable ; A an ahogatiou that ne has been m 
A int<*nded candidate for a seat in Parliament: , Kings cuiumissiou longer turn the ^*^8 

” Do not vole for him, for he is a Jacobite, who 

inhmds to bring in the Pretimder X popery to 1 winMo i \\ i 92 

destroy our luition,” is actionable. -How v. ] Kirle r. 

(1702), Holt, K. B. 052 ; 2 Ld. Uayin. 812 ; 495, -—-iTTCi) oi ^ justice of the 

7 Mod. Rep. 107 ; 2 SiUk. t)9i ; 90 K. R. 1200 ; peace, that ‘ He makes use of the King s coni- 
stdi uom. Howe r. Perky, 2 But. 1293, Ex. Ch. ; mission to worry men out of their estates, is 

affd. sub vom. PuiNN v. Howe (1704), 1 Bro. actionable. • i i i a. 

Pari Ca« 04 HI (-) VN ords must be precisely laid, A not to the 

. kefd. Onslow C. Horiic (1771). 3 Wits. 177 ; teuor X effect follow ing.’’ — N ewton r. Stubbs 
Alexander r. .lenklnn, iis«2) 1 Q. U. 7i)7 : lUmtli r. (1085), 3 Mod. Rep. 71 ; 2 Show. 43u ; 87 E. B. 
Ariioia {IHU:»). f»l h. J- Q- h- 45 

480. Office of pront disUngulshed.]— - js to (2) Consd. Cook r. cox (isip, 3 M. & s. 

Alena vi^Ku Jeveiks. NTo. 403. anie. 11". Refd. BrudlauKh r. R. (1878), 3 Q. 13. D. 607. 


4S1. 

482. 


bBrutatton of (UtboBMtf or malvwM* 

.Booth ». Abhou), No. 4<Ii. anle. 

Offleo Boad mt b# wltlila JhMoW boUm o( 

UIBK P. NnwCOUH, No. 239, 


th<‘ words are laid at diffeiHmt times. —Brooke r. 
Ci.AUKK (1594), (’ro, Kliz. 328 ; 78 E. R. .578. 

470. Commissioner- Betuming deposition not 

taken on oath.]— I'n wvy of a emnr. tluit ” lie ha« 
u tunied till* ciefK«4itiou of witnessi^H who were not 
sworn ” is actionable, A cannot Is* justified by ; 
plea f liat h<! retunu'd the deposition of one witness I 
not sworn.- -Fysk v. Thorowgood (1598i, Cro i 
FJi'/.. (123 ; 78 K. R. 8(H. ' i 

471 . Taking bribes.] - Moore r. Foster i 

, Yelv. (12 ; Cm. Jac. (15 ; 80 K. R. i.S. 

472. Arbitrator -Taking bribes., Moore i 
15)Ster (1(105), \ elv. 02 ; Cr<j. .Ia< ]! (1.5 : 80 K. R. 
43. 

473. Town clerk Taking bribes. - J.ke A 
SwAN'.s (\\.-E (1008), (Judh. 157 ; 7s e! R. 05 ; f<uh 
ntnn. NiLE r. .Swanson, Vt lv. 112. 

474. --,]--PowELs Case (1018), l*oph. 
139 ; 79 K. R. 1240. 

475 . A bribing knave. ^ - J’owel’s Case 

(1018), Poph. 139 : 79 K. R, 1210. | 

476. - - Giving false certificates.] — .smith v . 

CoRNEEirs (1033), Hut. 123 ; 123 E. R. 1140. 

477. Bishop - “ Covetous & malicious.**, — 
'PooMA.s (AmuBi*. OF York) r. Mark am (1.502), Did. 
3S ; 123 K. R. 2.55. 

478. Papist.; - .Starkey v. Tavl<ui 

(1029), Hi* r«-p<»rU‘d in Ilet. 139 ; 124 E. it. 400 ; 
<01 ajipeul, sub nom. ’PaYlok r. .St.aukey (1030), 
Cro. ('ar. 192. 

Clerk to public company - Immorality.]— .See 
No. 457, anlc. 

Superintendent of police — Misconduct .] - Nee 

No. 4.)8, anie. 

Trade union official — Misconduct.] — Nee No. 

4 1 , ante. 

(r) Ojl'tce of Honour, 
i. In Ovncral. 

479. Words sufficient to sustain action ]mpu> 
tation sufficient to be ground for removal.]— To 

say of a deputy lieutenant, justice of the peace, 
A intended candi<iate for a seat in Parliament : 
” Do md vote fur him, for he is a Jacobite, who 
inh'nds to firing in Hie Pretiuider X popery to 
destroy our nation,” is actionalde. — Ilow v. 

(1702), Holt, K. B. 052 ; 2 Ed. Uayin. 812 ; 

7 Mod. Rep. 107 ; 2 Salk. 094 ; 90 K. R. 1200 ; 
suit nom. ilowE V. Perky, 2 lait. 1293, Ex. Ch. ; 
affd. sub nom. PuiNN v. Howe (1704), 1 Bro. 
Pari. Cos. 04, H. Ij. 

Hnm>(a(iVma ; ' Refd. Onslow t\ IJornc (1771). 3 WiKs. 177 ; 
Alexander r. .lenklnn, ilH«2) 1 Q. U. 7i)7 : lUmtli v. 
Arnold {IHU:»). 6* h. J- (J- h- 44:i. 

480. Office of pront distinguished.]— 

Ai.exani)kh t>. Jenkins, No. 403, anie. 


47; n 

Cro. E 

484. 


PART IV. SECT. 2, SUB-SECT. 1. 

E. (o) 1. 

4791, IFordB 

_ _ to be 

(tround for renurodl.}—At\ oetioii of 
Blander will He without proof of 


, for wonls imputing 

In an olliee of mnllt or 

iionour not of prolU, although t he 
fjwds stated, if true, would not justiiy 
the removal of pltf. from the ottVw,— 
Livtxosixi.x V. McCautin, [11)07] v. 
L, It. 48.— AUS. 


PART IV. SECT. 2, SUB-SECT. 1. — 
E. (o) ii. 

4S7i.r rrerrsittn of jtisdcf. ] — Tbodgii- 
Tox V. Mcl.vi'osu (18y(i), 17 N. S, jW. 
L. It. 331.— AUS. 
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Libel and Slander. 


Sect* 2. — SMementa actionable per ae: Suh^aect. 1, 
E. (c) it, dtiii,; aub-sect 2, A, (a).] 

496. Acceptance of bribes.] — Marriner v. 

Cotton (1695), Moore, K. B. 695 ; 72 E. B. 846. 

497. .] — Lee & Swan’s Case (1608), 

Godb. 157 ; 78 E. K. 95 ; aub nom, Nile v. 
Swanson, Yelv. 142. 

498. Procuring false witness.] — To charge a 
magistrate with having procured a person to take 
a false oath before him is actionable. — C hetwind 
V. Meeston (1612), Cro. Jac. 308 ; Yelv. 220 : 79 
E. E. 263. 

499. .]— Parker v. Large (1620), Palm. 

07 ; 81 E. R. 981. 

500. “ Blood-sucker.”]— “ He is a blood- 
sucker, & sucketh blood,” are not actionable, 
though spoken of a justice of tlie peace. — H illiard 
V-^CONSTABLE (1595), Cro. Eliz. 433 ; Moore, K. B. 

^nwifation jRefd. Coinpagnou r. Martin (1772), 2 Wui. Bl. 

501. Forging evidence.] — Hamond t*. Kings- 

MiLL (1049), 22, 210 ; 82 E. E. 499, 652. 

Rrfd. t'larges t, Rowe (1681), Freem, K. B. 
280. Mentd. Bill r. Neal (1661), 1 Lev. (>2. 

602. ” A debauched man.”] — Hamond v. 
Eingsmill (1049), Sty. 22, 210; 82 E. E. 499, 
6o2. 

Consd. Bill i*. Neal (1661). 1 Lev. 52. Eeld. 
Clanjes r. Hove (1681), Freem. K. B. 280. 

“Beetle-headed Justice.”]— Biu. r. Neal 

(1661), 1 Lev. 52 ; 83 E. R. 292. 

Annotatimis :--Cowd. How e. ITinne (1702), 2 Ld, Bavmi. 
812. Expld. Alexander r. Jenkins (1892), 66 L. T, 391. 
Re!d. Coxetcr r. Parsons (1698), 1 Ld. Baym. 423. 

504. ” Forsworn.”]— To say of a justice of the 
peace that ” he is forsworn, & not fit to be a justice, 
or to sit upon the Bench,” is actionable. — K irle 

5 1 Mod. Rep. 

— ; 1 Sid. 432 ; 80 E. R. 701 ; aub nom. Kerle 
V. Osgood, 1 Vent. 50 ; aub nom. Carn v. Osgood. 

1 Lev. 280. 

ItUKsel (1701), 6 Mod. Hep. 

505. “ Plundertng.”]— To say of a justice of 

the peace. He is a knave, a busy knave, for 
searching after me, I >vill make him give me 
^tisfaction for plundering me,” is actionable.— 

3 Mod. Rep. 163 ; 87 

ii.. K. lOo. 

506. Knave, rascal, viUain.]— Pepper v Gay 
( 1893), 2 Lut. 1288 ; 125 E. K. 713 

fiOR* •]~A^on V. Blagrave, No. 455, ante. 
508. Rogue. j — Kent v. Pocock (1742), 2 


Stra. 1168; 93 E. R. 1104. 

ArituMon .--Reid. On.slmv f. Horne (1771), 2 Win. Bl 7 >0 

509. Papist.]— To ^y of one who is a justice 

Pnllifl deputy lieutenant, & a candidate at a 
Parliamentary election, that he is a Papist & a 
pensioner, with an averment showing that pen- 
sioner means one who sells his vote, held aclion- 

t9F 1 K. B. r,30 ; 

Show'. 140 ’ J^wend, 2 

510. - .]-~lt is actionable Ui call a Privv 

CounciUor or a deputy lieutenant of a county or 
a justice of the peace, a Papist Rnu’ 

(1683), 3 Mod. Lp. ifsViiitsH 

^.Clakois, T. Bayin.482 ; 2 

G 702), Holt K H 
^fd. WalmHiey r Knssel (1704). 6 Mod. Hep. 2 o//' 

Oil. .]— How V. Prin, No. 479, ante. 


iii. Other Officea. 

512. Sheriff — ” Huddling & shuffling.”] — 

Brown v. Street (1601), Cro. Eliz. 848 ; 78 E. B. 
1074. 

513. Churchwarden — Cheating the parish.]] — 

To charge a constable & churchwarden with 
having “Defiled & deceived the town of a certain 
sum in passing his accounts,” is not actionable. — 
Hutton v. Beech (1614), Cro. Jac. 339 ; 79 E. B. 
289. 

614. .] — To charge a man who is 

steward of a leet, churchwai*den, collector for the 
poor, trustee of parish land, with having “ de- 
ceived & cozened the parishioners,” is not action- 
able. — W illis v. Shepherd (1621), Cro. Jac. 619 ; 
79 E. R. 533 

516. .] — Strode v. Homes (1652), 

Sty. 338 ; 82 E. K. 758. 

Annotations: — Diltd. Wiilloms r. Stott (1833), 1 C’r. & M. 
675. Re!d. Alexander r. Jcuklna (1892), 40 W. It. 546. 

516. .] — Townsend v. Barker 

(1653), Sty. 388, 394 ; 82 E. R. 801, 806. 

617. .] — WOODRUI-'F V. Weoley 

(1663), Cart. 1 ; 124 E. R. 788. 

518. Privy councillor — Disloyalty.] — Wal- 
orave & Agur’s Case (1500), 1 Leon. 335 ; 74 
E. R. 305 ; aub nom. Waldegrave v. Agas, Cro. 
Eliz. 191. 

Annotati<ms : — Distd. Smith r. Turner (IfiOS), Cro. Juc. 
202. Refd. Lewes r. Walter (1616), 3 Bulst. 225 : 
Hitcham t*. Brooks (1625), Win, 123 ; Clarifes r. Howo 
(1681), Freem. K. B. 280 ; How v. ITimio (1702), 2 Ld. 
iiaym. 812. 

619. ” Cozening knave.”] — To call a 

member of the Privy-Cliamber ” a cozening 
knave,” held not actionable. — B runkard v. 
Segar (1617), Cro. Jac. 427 ; 79 E. R. 365. 

Annotation: — Retd. Willis r. Shepberil (1621), Cro. Jac. 
619. 

520. Papist.] — It is actionable to wiy of a 

Privy Councillor : He arrested me becau.se I 

would not give my consent to him to bring in 
popery.” — How v. Prinne (1702), as reported in 
2 IaI. Ka>un. 812 ; 7 Mod. Hep. 107 ; 92 K. K. 
42 ; mib nom. Howp: v. Perry, 2 Lut. 1293, 
Ex. Ch. ; affd. anb nom. PitiNN r. Howe (1704), 

1 Bro. Pari. (’as. 64, 11. L. 

Annotations :— Reid. OuhIow r. Huriu! (1771). 3 Wils. 177; 
B<»f>th r. Aniold (1895), 61 L. J. U. B. 44 3. Mentd. 
Alexander v, Jen kins, 11892] 1 Q. B. 797. 

621. Deputy lieutenant — Papist.] — Cutler’s 
Case, No. 509, ante. 

522. .] — (1) To say of an ottlcer, as a 


PART IV. 


deputy lieutenant that he is a Papist, is action- 
able : 

(2) Words, not actionable formerly, may be- 
come so by acquiring a worse acceptation by 
usage. — (.’larges r. Row^ (1683), Frt*em. K. B. 
280 ; 3 Iajv. 30 ; 89 E. U. 201 ; aub nom. Roe v. 
Clargis, 3 Mod. Hep. 26 ; Skin. 88 ; auh nom. 
Row r. Clargis, T. Raym. 482 ; 2 Show. 250. 

Anw/^lalif/nu to (1) (kinid. How r. Prin (1702). Holt, 

K. B. 652. Reid. VVahntdey r. Uiuwcl (1701), 6 Mofl, Hep. 
200 . 

528. .] — How V. Prin, No. 479, ante, 

524. Chancellor of diocese — Subornation of 
perjury.] — (^. : whether to say of the chancellor 
of a diocese, ” There goes your rare chancellor, to 
suborn witnesses to swear against the parson,” is 
actionable. — W almhIaEY r. Russel (1704), 0 Mod. 
Rep. 200 ; 2 Salk. 696 ; 87 E. R. 965. 

Annotation . -Betd. (iHllowuy r. Marshall (1853). 2 W. H. 

525. Member of Parliament— Lack of ilneerity.] 

— Charging a Member of Parliament with w^ant of 


- 0 / iniearitj/ in 

Atla. L. 11. 157 .— CaST ^ Minciun v. Samis ( 1913), 21 W, L. IL 739 ; i W. W. U. 801 ; 
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sincerity, no ground for an action for words. 


535. 


.] — Brown v. 8t. John 


Onslow v. Horne (1771), 2 Wm. Bl. 760; 3 (1002), Cro. Eliz. 889 ; 78 B. R. 1113. 


Wilfl. 177 ; 96 E. B. 439. 


536. 


.] — Anon. (1639), March, 


Annotation: — Oonsd. Lumby v. Allday (IS.'ll), 1 Cr. & J. 59 ; 82 E. R. 411. 

301. Refd. Holt V . Scholefleld (1790). 0 Term Hep. 691 ; Or breach Of COntraCt.l — 

Miller V. David (1874), L, 11. 9 C. P. 118; Alexander v. .. .i • aa 

Jenkins, [1892] 1 Q. B. 797. Words actionable in themselves as contaming a 

526. Town councillor — Drunkenness — Unfitness charge of felony, if spoken in reference to a tres- 

for ofilce.] — Alexandfjr v. Jenkins, No. 463, or breach of contract, are not so. Obistie v, 

ante. Cowell (1790), Peake, 4, N. P. 

527, Malversation In office.] — Booth v. AmwtaiUm: — Expld. & Distd. wiiiiams v. Stott (1833), 3 


527, Malversation In office.] — Booth v. AnnotaiUm: — Expld. & Distd. wiiiiams v. Stott (1833), 3 

Arnold, No. 404, ante. i^io. ^ oUpper.”] — 

Walter v. Beaver (1684), 3 Lev. 166 ; 83 E. R. 
632. 

539. .] — Naben V. Miecock 

Sub-sect. 2. — Statements Imputing Crime. (1684), Skin. 183 ; 90 E. R. 84. 

A. Statement Must I jnpute Crime. 

te.\ Hag. CoR. 407 ; 161 E. R. 620. 

coo n 1 541. .]— If words primd facie im- 

^ 528. General rule.] Words are not actionable, puting felony, have been used in a different sense, 
if they are so general that they would not subject are not actionable—TiiOMPsoN v. Bernard 

(l^O^), 1 Camp. 48, N. P. 

(1688), Cro. Lhz. 9o ; 78 L. B. 354; sub norn. 5 ^ 2 . Words referable to fraud.] — 

C ask, Moore, K. B. 261. In an action for words which may be understood 

529. -—.]— Words not importing a certain ^ convey a charge cither of felony or fraud; 
g)arge of some offence, are not actionable.™ although they would be actionable in the latter 
Fowler v. Aston (1o92), ( ro. Lliz. *.68 ; 78 L. R. gense as w^ell as in the former, if the declaration 


Sub-sect. 2. — Statements Imputing Crime. 
A. Statement Must Impute Crime. 

(a) In General. 


,04 contains an innuendo that deft, thereby meant to 

Ket (161 <), Uob. 184 ; impute felony to x>ltf., tins is material, & must bo 
IJet. 172 ; 8() L. K. 331 ; sub nom. May v. Kett, ji^ade out in evidence. — Smith v. Carey (1813), 3 


Poph. 129. 

531. .] — Palmer v. Edwards (1739), 

Cooke, Pr. Cas. 160 ; 126 E. II. 1021. 

532. .] — Action on the case for saying of a 

• • « «i ik« 


Camp. 461, N. P. 

Annotations : -'Em. Williams r. Stott (1833), I CT. & M. 
676 ; West V . Smith (1836), Tyr. & Or. 82.^. 

543 . Words referable to tort.] — 


merchant, “ he has brought a false bill of lading Averment that A. before a magistrate maliciously 
for half the cargo, meaning the lading of a par- charged B. with felony ; the information con- 
ticular ship, already,” wheix^by he was injured as tained a mere charge of tortious conversion upon 
such merchant, & lost the confidence of several which a w'arrant for felony "was improperly 
pei'sons, without naming them, was held not founded ; the variance is fatal, 
maintainable, At judgment accordingly arrested, Words imputing felony, but spoken with refer- 
because the W’ords did not of themselves impute ence to such warrant, A: not intended to convey a 
any crime. — Fei.se v. Linder (1803), 3 Bos. A: P. substantive charge, are not actionable. — Tempest 
372 ; 127 E. U. 203. v. Chaaibers (1815), 1 Stark. 67, N. P. 


533. .] — An action for slander will lie for .1 nnottitions Consd. llankiuHon r. Bilby (1847), 16 M. & 

spoken w'ords imputing to pltf. that he has brought 442. Refd. Kennedy r. HiUiurd (18^9), 1 L. 1. 78. 

a blackmaihng action although no special damage 544. — ~ Sense understood by bystanders.] 

is alleged. “The use of words imputing an indictable offence 

” It is just one of those ca-st^s in which spoken is actionable or not according to the sense in which 
W'ords are not actionable unless they are spoken they may fairly be understood by bystanders not 
words which iinput<i or might impute a crime, acquainted with the matter to which they relate, 
that is to say, words which, in the opinion of the or wdiich may render them a privileged comm^umca- 
tribunal wliich ultimately deals w ith the matter, tion, Ac the secret intent of the speaker in uttering 


Plaintiff “ worse than specifled 


Words referable to trespass.] — Words importing a 
trespass only are not actionable. * 

It may be intended ho took it as a trespasser, 
for ho chargeth him not with a felony {per (.)ur.). — 
Lyne V. BACKHOuiiiE (1594), Cfo. EUz. 352 ; 78 
E. R. 600. 


(1848), 12 L. T. O. 8. 210. 

547 . “ He belonged to a den of thieves. ] 

— PoULTON V. W 11 .SON (1858), 1 F. Ac F. 403, N. P. 

548. Offence made a felony by statute.] — 

Words imputing an offence made felony by statute 


PART IV. SECT. 2, SUB-SECT. 2,— 
A. (»). 

h. Felony committed in « foreign 
coutdry.} — It is actionable to clukrgo a 
man with the cornmlasiQii of felony In 
a foroigu ootmtry. — 8.^aTll r. CJollins 
(1810), 3 U.O. R. 1.--CAN. 
k. C7rinie punishable by British 
Law. — -Commission in other 
_ . An aotton will Ho for words 
Hpokuu hero imputing the oonuuisslou 


III a ooloaj' subject to the British 
criminal law of a crime punishable 
by that law’. — M ai.i.ocu r. Gr^vham 
(1832), 2 O. S. 37 f». — CAN. 

1. Crime mmt be ncoynisrdtk by 
jHodienUir ruwrt.) — In an action for 
oral slander the ivords spoken imputed 
t 4 > pltr. that he hod committed incest 
adultery with his daughters, & 
allecFod as grounils of 8i>oclal damage 
tho loss of the society of friends K 


illness «S: expenses ctmsequent thereon : 
— Held : the wortls wore not actionable 
without proof of 8i>oclal damage, 
iac.est not being a crime otignisable in 
our cts. — P almku e. Solmks (1880), 
30 C. r. 481 ; 45 U. C. R. 13. — CAN. 

m. lEords iinpiding indictable 
offence.}— In slander, if the words 
charged are capable of Imputing an 
indictable olfenoo, they are actionable 
without attaching any innuendo ; 
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Sect. 2. — StatemenU acHonatAe per se: Suh-sect. 2, 
A. (a). (5), (c) id), d: B. (a), (b) & (r).] 

are actionable. — Smith v. Fhynt (1012), Oro. Jac. 
300 ; 1 Bulst. 181 ; 79 E. 11. 2r>0 ; cited sub nom. 
Flynt t\ Smith, W. Jo. (58 ; cited sub nom. Splint 
V. Smith, l^at. 2. 

549. Description of crime in technical terms 
unnecessary.] — Words imputing a crime ai*e 
actionable, although thej^ describe it in vulgar 
language, A not in technical terms. — Oolman v. 
(JODWIN (1782), 3 Doug. K. B. 90 ; 99 E. B. 554. 

550. Crimes not conflned to indictable offences.] 
— Words imputing that pltf. has been guilty of a 
eriminal offence Avill support an action for slander, 
witliout special damage ; & it is not necessary to 
allege in the statement of chum that they impute 
an indictable offence. — W ebb r. Bkavan (1883), 
11 Q. B. 1). 009 ; 52 L. J. Q. B. 514 ; 49 L. T. 201 ; 
17 J. P. 489. 

Auiiotaii<tns : — Consd. r. Mitchell. 11910] 1 K. II. 

009 : WilTen r. Hailev & I’oiiiford II. lioi-l] 2 K. II. 

Refd. Michael r. Spiers iS: Toad (1909), 101 L. T. 3a2. 

(h) Crime Punishable by Imprisonment. 

551. General rule.] — Slander which, if true, 
would endanger corporal punishimmt, is action- 
able. — S penckb r. Shury (1599), Pro. Eliz. 709; 
78 E. P. 914. 

552. Imputation of crime punishable only by 
fine — Special damage necessary.] — An imputation 
made against a j>erson in a licensed hou.se that he is 
drunk is not actionable without proof of special 
damage, as it is an imiiutation, not of an indict- 
able offence, or of an offence in respect of which 
the person could be made to suffer corporally by 
way of punishment, but of the offence of being 
drunk on licensed premises, which under Licensing 
Act, 1872 (c. 94), s. 12, is punishable by fine only ; 
Sc a mere threat that- unless he can clear his 
character against the chaige he will be dismissed 
from his employment is not special damage which 
will support an action. — MK’HAh:L r. Hfier.s Sc 
Pond, Ltd. (1909), 101 L. T. 352; 25 T. L. K. 
740. 

Ann^itaiifms : — FoUd. Ornji.«-ton r. (J. W. Ify., (191 7] I K. H. 

.^9«. Refd. Hclhvig r. MiUheli, 11919] 1 K. II. G09 ; 

Willen f, Hailey &: Romford K. C'., 11914] 2 K. II. .'>. i 

553. .] — Words imputing that pltf. 

has been guilty of a criminal offence, punishable 
by fine only, but which involves a liability to 
summary arrest, will not support- an action for 
slander without special damage. — IIellw'io v. 
Mitchetx, [1910] 1 K. B. (509 ; 79 i>. J. K. B. 270 ; 
102 L. T. 110 ; 2(5 T. L. H. 214. 

AnruAatiom : — FoUd. OiTid.ston r, (1. W', Ry., 11917] 1 K. II. 

.^)98. Refd. Wiffeu r. Hailey & Romford f. t'., (1916] 1 

K. B. 690. 

554. — Pltf., the holder of a first- 

class season ticket between certain stations on 
defts.’ railway, travelled to Sc alighL-d at one of 
these stations, A, afUu- showing his ticket to a 
collector, was proceeding to the .station exit when 
one of defts’. x>orters took him by the ann, Sc in 
the presence of a number of other persi^ins accused 
him of having travelled first chus.s with a third 


class ticket. Pltf. then brought an action against 
defts. for assault, false imiirisonment, & slander : — 
Held : as a first offence of travelling without the 
proper fare, with intent to avoid payment thereof, 
was not punishable by imprisonment, the action 
for slander would not lie in the absence of proof of 
sj^ecial damage. — O hmiston v. (Jkeat Western 
Ry. Co., [1917] 1 1^. B. 598 ; 8(3 L. J. K. B. 750 ; 
11(3 L. T. 479 ; 33 T. L. K. 171. 

(c) Impossible Crimes. 

555. Murder of person still living.] — Pltf. 

declared tliat deft, had a wife who was still living. 
Sc that deft, saitl of him “ Thou hast killed my 
wife,” held not actionable. Secus^ if she had been 
dead.— 8nag v. Lee (1597), 4 Co. Kep. 1(3 a ; 7(3 
E. R. 89(5. 

Annutfitious Distd. llemliiK: r. Power (1842), 10 M. & W. 

I 661. Refd. (Tofts i\ Brown (IGIO), 3 lUilst. 167. 

556. ,] — Billing v. Knight (1(512), 2 

Bulsf. 42 ; 80 E. R. 94 4. 

557. .J — IfKYNOR V. J1.\LLET (1(52(5), l*oph. 

187 ; 79 E. R. 1281. 

558. Stealing own property— Theft of belLropes 
by churchwarden.] — The property of the hell- 
rojics of a parish church is in the churchwardens 
of (lie XKirisli ; i( is not actionable tht'irdore, to say 
of a churchwarden, that he stole the bell-roi)es of 
his own parish. — Jackson v. Adams (1835), 2 
Bing, N. C. 402 ; 1 Jlodg. 339 ; 2 Scott, 599 ; 5 
L, J. <’. P. 79 ; 132 E. R. 158. 

Anitotdtiims : — Apld. Lemon r. Simmons (1S8H), 67 L. .T. 

i). 11. 269. Refd. Hemintf r. Power (1842), 19 M. & W. 

.661 ; Alexander r. Jenkins (181>2), 66 L. T. 3SD, Mentd. 

Mos-s r. Thorniley (1866), 27 L. 4'. O. S. 191 ; C'oojkt r. 

Law (1859), 6 Jur. N. S. 1263. 

{ft} Parlicul(t) Instances. 

See Sub-sect. 2, E., post. 

B. Commission of Crinu: Must be Imputed. 

(a) In iieneral. 

559. General rule.] — UDrds are not acUonabk* 
if they do nol import a eertam charge. — JI awkes 
V. Apge (1(519), (’ro. Jac, 5.31 ; 79 E. R. 15.5. 
Annoiatiou Refd. Geonre* r. Harvey (1633), (T«). Car. 324. 

560. — — tilLBEUT V. 
post. 

561. — -.] — The declaration, after reciting 
that A. Sc B., idtf.s., w«.*re lawful husband Sc wife, 
Sc that B. was tin; lawful sist<*r of om* (\ alleged that 
deft. Hi)oke of Sc concerning jjltf. B. Sc her inter- 
marriage, Sc of Sc concerning the falst*, etc., 
words following : ” It has been asecHaim^d beyond 
doubt that (’. Sc B. an? not only not brother & 
sister, but man Sc wife ” : — Held : (1) pltfs. were 
not bound to jirov’^e the introductory avennent 
tliat B. was the law'ful sisti'r of t\ ; (2) the declara- 
tion was not bad in arrest of judgment. 

(3) If at the time the words are utt<u*ed, there 
are circumstances which clearly show the words 
are not used in the scnsi? of imputing a felony, 
then the charge falls to the ground Sc no action 
will lie (Parke, B.).— Heming v. Power (1842), 

PART IV. SECT. 2, SUB-SECT, 2.— 

B, (a). 

6591. (Jfnerfil rule .] — No action W'lll 
He for wowls spoken wJieu they only 
ri4cr proHjittctivoly to Hoino act which 
If co^lrnltU^I would bo a crime. — 
('o.VKKY r. Tjiomi'mon ( 1867), 0 (’. P. 
238.— CAN. 

669 it. .1 — W'ordu which linrule 

nothing inon* tlian a suMpiclou of ciiiuc 
do not prive a cauHO of action for 
Hlander per se. — Pkumkn e. Rainbow, 
(I922J I W. W. R. 692 ; 00 B. L, R. 
299 ; 17 AlU. L. li. 470.— CAN. 


& if an innuendo he attached, it l.i 
Hufficient to say : “ Lhcrc»)y nmanluK 
that pltf, lia<l been Kuilty of an 
indictable offejice,” without HiKMdfying 
what partifuiur indictable offence 
is meant.— K in\vhan v. M‘(Jullaoh 
(1877), 1. R. 11 C. L. 1— IR. 

PART IV. SECT. 2, SUB-SECT. 2.~ 
A. (b). 

5621. Iinpuldlion of (Time puyiisJutljle 
only by fine Njocciaf danuige ntcesscLry. ] 
—Wo^ imputing merely an offence 
puuiBhable by a line only, though in de- 


fault of jiayrnent imprisonment may re- 
Hnlt,d(j not give rist? to a right of action 
for slander without imnd of H|H?cial 
damage. — RouKK'rwoN r, Uobkutmon 
(Alta.), 11921] 1 W. W. R. 1151 ; 07 
1>. L. R. 496.~-CAN. 

662 ii, McDonalii r. 

N (1922), 63 (). L. R. 191.— 

CAN. 

n. Imjniidlion of crime 
Inf fine «£• imprimminciU — ArlUmable.y— 
Mvchaju'k V. Kolisnyk (Man.), 
11923] 4 1). L. R. 724.— CAN. 
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10 M. & W. 5(54 ; 11 L. J. Ex. 323 : 0 Jur. 858 ; 
162 E. K. 596. 

AnnoUitinns : — As to (.1) Refd. Barnett r. Alien (185.8), 27 
L. J. Ex. 412. Generally, Mentd. Atkinson v. Baleieh 
(1842), 3 Q. B. 7U. 

562. ** I have served thee with the Queen’s 
writ ” — For stealing goods.] — Slander must be 
expressly alleged. 

Action for words : “I have served you with the 
Queen’s letter, for stealing of goods out of my 
mother’s house.” It was adjudged tliat the action 
did not lie ; for deft, does not say expressly, that 
he had stolen the goods, but that he had served 
him, etc., which may be, though he did not steal 
them, so it is only a charge by implication. — 
Atkinson v. Atkinson (1591), Cro. Eliz. 235 ; 78 
E. R. 490. 

563. Complicity in crime.] — M ordant' (Lord) 

V. Bridges (1587), Cro. Eliz. 07 ; Moore, K. B. 
080 ; 78 E. R. 328. 

AniwUition .—Refd. Townsend r. Hughes (1076), Frcein. 
K. B. 222. 

564. “ Thou wast arraigned.”] — Action for 
these words ; ” Thou art a false knave : thou wast 
arraigned for two bullocks.” Adjudged that the 
words were not actionable ; for he said not he 
was arraigned for stealing two bullocks : & if the 
words had been so, yet the words had not been 
actionable ; for a man may be arraigned for 
felony, & yet be no felon.— B ayly v. Churington 
( 1592), Cro. Eliz. 279 ; 78 E. R. 534. 

AnruitalUm : — Distd. Halley r, Stanton (1632), Cro. Car. 
268. 

565. To charge plaintiff with felony — ” I arrest 
you upon felony.”] — S erle v, Mander (1(520), 
Poph. 150 ; 79 E. R. 1249 ; 8uh nom. 8earle v. 
Maunder, 2 Roll. Rep. 141. 

566. ” I charge him with felony.”] — 

Poland v. Mason (1(520), Ilob. 305 ; 80 E. R. 448. 
Annotation: — FoUd. UarrlHon r. King (1817), 4 Price, 16. 

567. .] — Mason v. Thompson (1(520), 

Hut. 38 ; 123 E. R. 1084. , 

568. ” I lay flat felony to him.”] — 

Paine v. Prestny (1(550), Sty. 235 ; 82 E. R. 
(573. 

569. .] — Wood v, Merrick (1(527), 1 Roll. 

Abr. 73, pi. 21. 

Annotaiion Refd. Harrison v. King (1817), 7 Taunt. 431. 

570. .] — Saunders v. Edwards (1(5(52), 1 ' 

Sid. 05 ; 82 E. R. 991. 

Annotation .-—Mentd. Aldridge r. Drake (1686), 2 Show. 403. 

571. ” I have matter enough against thee.”] — 

Powell v. Ward (1(520), Hut. 41 ; 123 E. R. 
1080. 

572. ” I will take him to Bow Street on a charge 
of forgery.”] — These words, ” 1 will take him to 
Bow Street, on a charge of forgery ” are not 
actionable, because they do not amount to charge 
the person of whom they are spoken with felony. 
— Harrison v. King (1817), 4 Price, 46 ; 7 Taunt. 
431 ; 140 E. R. 389, Ex. Ch. 

(6) Words merely of Suspicion. 

573. Whether actionable.]—” I think he is a 
hoi'se-stealer ” are actionable words. — S tick v. 
Wisedome (1594), Cro. Eliz. 348 ; 78 E. R. 690 ; 
sub nom. Wisdome’s Case, Owen, 18 ; sub nom. 
Stitch v. Wisdom, Gouldsb. 180. 

574. .] — Brinsby V. Balgy (1007), Yelv. 

113 ; 80 E. R. 77. 

575. .] — -Words that denote the suspicion 

only of him who speaks them, are not actionable. — 
Frank v. Alsop (1008), Cro. Jac. 215 ; 79 E. R. 
187. 

576. .] — Bland’s Case (1618), Hut. 18; 

123 E. R. 1070. 


677, ,] — Words merely conveying suspicion 

will not sustain an action for slander. Where 
such words admit fairly, & in their natural sense, 
of two meanings, the one being an imputation of 
suspicion only, the other of guilt, the sense in 
which they were uttered should be left to the jury. 
The innuendoes not declaring that the words were 
spoken with the intention of imputing to pltf. a 
felony, & not importing to enlarge the meaning 
of those words : — Held : the prefatory averments 
which only professed to give the motives of deft, 
could not be substituted for those innuendoes 
whereby pltf. undertook to give the meaning of the 
words spoken. — Simmon*- v. Mitchell (1880), 0 
App. Cas. 150 ; 50 L. J. P. C. 11 ; 43 L. T. 710 ; 

45 J. P. 237 ; 29 W. R. 401, P. C. 

578. Intention to impute felony.] — A 

declaration in slander, after stating by way of 
inducement that deft, used the words — ” I have 
a suspicion that you robbed my house,” for the 
purpose of expressing, & that the words were under- 
stood as expressing, that pltf. had feloniously 
stolen certain goods of deft.’s set out the slanderous 
words as follows : — “ I, meaning deft., have a 
suspicion that you, meaning pltf., <fc B. have 
robbed my house, meaning thereby that pltf. 
had feloniously stolen & carried away certain 
goods & cliattels of deft., & therefore I take you 
into custody ” : — Held : the pltf. was not entitled 
to a verdict unless the jury found the words 
spoken by deft, imputed to pltf. a direct charge 
of felony. — T ozer r. Mashford (1851), (5 Exch. 
539 ; 20 L. J. Ex. 225 ; 17 L. T. O. S. 05 ; 155 
E. R. 057. 

(c) Irdent to Commit. 

579. Whether actionable.] — It is slander to 
charge a man with an intent to do an unlawful 
act. — Edwards’ Case (1582), Cro. Eliz. 0 ; 78 
E. R. 272. 

580. .] — It is slander to charge another 

with an intent to do an unlawful act. — Tibbott v. 
Haynes (1590), Cro. Eliz. 191 ; 78 E. R. 446. 

581. .] — Action for these words: ” You 

have sought to murder me, & I can prove it.” — 
Adjudged that it lay. — Preston v. Pinder (1593), 
Cro. Eliz. 308 ; 78 E. R. 559. 

582. .] — Action for these words : “ Weeks 

assaulted me A others, t<^ have robbed us ; but 
we were too strong for them, &. escaped.” Ad- 
judged actionable, for if one said that S. lay in 
wait to do a robbery or murder, an action lies, 
though no felony was done. — Weeks’ Case 
(1594), Cro. Eliz. 349 ; 78 E. R. 597 ; sub nom. 
Weeks v. Taylor, Moore, K. B. 409. 

Annotation : — Reid. Lewknor v. Cruchlcy (1628), Cro. CJar. 

140. 

583. .] — ” He is a brabler, & a quarreller, 

for he gave his champion counsel to make a deed 
of gift of his goods, to kill me, & then to fly out 
of the country, but God preserved me,” is not 
actionable, for the mere intent without an act 
is not punishable by the law. 

But it is actionable to say ” My Lady C. offered 
to give poison to one to kill the child within her 
body ; ” ” T. & another did agree to hire one to 
kill S. ; ” “ If I had consented to C., T. had not 
been alive ; ” or ” My Lord L. had gone about to 
take away my life against all Christian dealing.” 
— Eaton v. Allen (1598), 4 Co. Rep. 10 b ; Cro. 
Eliz. 084 ; 70 E. R. 896. 

Annotation: — Apld. Mayne r. Diglo (1672), Frocm. K. B. 

46. 

584. .] — Words which import aoi intent 

only to do the act imputed, are actionable. — 


_vrkT. -^rv-STr. 
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Sect, 2. — Statements actionable per se: Sub-sect 2, 

B. (c) <fc id), C. (a), (b) & (c), D. & E, (a) & (6).] 

Leversage V. Smith (1699), Cro. Eliz. 710 ; 78 

E. R. 944. , , ^ 

585. .] — These words “ Thou wouldest 

have taken my purse from me on the high way ” 
are not actionable ; but ** Thou hast taken my 
money, & I will cai’ry thee before a Justice, lay 
felony to thv charge ” are actionable (Coke, C.J.). 
— Anon. (1012), Godb. 202 ; 78 E. R. 123, 

586. Deane v. Eton (1012), 1 Bulst. 

201 ; 80 E. R. 888. 

587. .] — MuiiBEY r. (1014), 2 Bulst. 

200 ; 80 E. R. 1071. 

588. .] — Gilpin v. Shine (1014), 2 Bulst. 

227 : 80 E. R. 1081. 

589. .] — Langly V. Clark (1058), 2 Sid. 

76 : 82 E. R. 1206. 

590. .] — Words, charging a criminal intent 

without any indictable act done in pursuance of 
it, arc not actionable. — M ayne v. Digle (1672), 
Fmem. K. B. 40 ; 89 E. R. 37. 

591. .] — In an action for slanderous 

W'ords, imputing dishonesty to pltf., the declara- 
tion is not supported by proving words which may 
import such a meaning, but are equivocal, & may 
have a different import. 

The words imputed rather an inclination to the 
pltf. to do that which was \%TX)ng than the actual 
doing of it ; fc that imputing evil inclinations 
to a man whicli were never brought into action, 
was not actionable (Lord Ellenboroitgii, C.J.). , 
— Harrison v. Stratton (1802), 4 Esp. 218, ^ 
N. P. 

(d) Slatement that Plainlijf has Undergone 
Punishment. 

592. **Thou hast sltten upon the pillory.**]— 

Anon. (1587), Cro. Eliz. 02 ; 78 E. R. 322. 

593. Statement that plaintiff has been in gaol — 
For specific Clime.] — A non. (1010), Moore, K. B. 
800 ; 72 E. K. 959. 

594. .] — An action upon the case for 

words “ Thou wert in the gaol for robbing such a 
one the highway.” 

If one says of another, thou art as very a thief 
as any is in Warwick Gaol, none being then there 
in prison, these words are not actionable, but 
otherwise it had been, if a felon had been there 
in prison at the time (Fenner, J.). — Anon. 
(1610), 1 Bulst. 40 ; 80 E. R. 741. 

595. ,] — Steward v. Bishop (1010), 

Hob. 177 ; Hut. 2 ; 1 Brownl. 10 ; Noy, 24 ; 80 
E. R. 324. 

AnnoUilians :—Dutd. Hrown r. Aadicy (1619), Palm. G8. 
Refd. Hlands Cune (1618), Hut. 18; Hoavor v. Hides 
(1766), 2 \VIl8. 300. 

596. Statement that plaintiff is a returned 
convict.] — An action will lie for saying of pltf. 

” He is a returned convict,” though the words 
import that the punishment has been suffered. — 
Fowler v, Dowdney (1838), 2 Mood. & R. 119. 
N. P. 

C. Whether Allegation Musi be Direct. 

(a) In General. 

See, generally. Part IV., Sect. 1, sub-sect. 2, B. 
(c), ante. 

597. Words used Interrogatively.] — Thluble- 

THORPS Case (1595), Moore, K. B. 418 : 72 E. R. 

598. Coupled with affirmative words.] 


Newlyn V. Fasset (1609), Yelv. 164 ; 80 E. R. 
103. 

599. .] — Words imputing felony, though 

spoken interrogatively, & not affirmatively, are 
actionable. — May v. Gybbons (1020), Cro. Jac. 
568 ; 79 E. R. 486. 

600. .] — Gibbon v. Magot (1020), 

Palm. 06 ; 81 E. R. 981. 

601. .] — Appletons Case (1639), March, 

7 ; 82 E. R. 387. 

602. .] — Anon. (1039), March, 58 ; 82 

E. R. 410. 

603. Words used adjectlvely.j — To say of a 

churchwarden that he perjuredly presented a 
person to the official, does not import a certain 
charge of perjury. — Style v. Heath (1606), Cro. 
Jac. 80, 120 ; 79 E. R. 08, 103 ; sub nom. Stile 
V. Heape, Yelv. 72. 

604. .]— Steeneman V. Richardson, No. 

194, ante. 

605. .] — To call another ‘‘a long-shag- 

haired-murdering rogue,” is actionable. — Green 
r. Lincoln (1633), Cro. Oar. 318 ; W. Jo. 326 ; 
79 E. R. 878. 

Annotation : — Reid. Chappol r. Goodhounc (1618), AU'j n, 61. 

606. .] — Chappel V. OooDHousE (1048), 

Aleyn, 61 ; 82 E. R. 916. 

607. Words used potentially — Importing act 
done.] — I know what I am, I know what Snell is, 
I never buggered a mare ; actionable by implica- 
tion. — SNEI.L V. Webling (1675), 2 Lev. 150 ; 3 
Keb. 546 ; 1 Vent. 276 ; 83 E. H. 493. 

Annotation : — Apld. Beavor r. HidcH (1766), 2 

608. Repetition of alleged complaint.] — Slan- 

derous words must be understood by the ct. in 
the same sense as the rest of mankind would 
ordinaiily understand them. Therefore where 
one said of another that his character was in- 
famous, that he would be disgraceful to any society, 
that those who proposed him as a member of any 
society must have intended an insult to it, that 
he would publish his shame &. infamy, that delicacy 
forbad him from bringing a direct charge, but it 
was a male child who complained to him ; such 
words were understood to mean a charge of un- 
natural practices, &> sufficiently certain in them- 
selves to be actionable, without the aid of an 
innuendo to that purpose, which it was admitted 
could not enlarge the sense ; — Held : such words 
could not be justilied by any plea naming, for the 
first time, the person from whom deft, heard the 
complaint. — Woolnoth v. Meadows (1804), 5 
East, 463 ; 2 Smith. K. B. 28 ; 102 E. H. 1148. 
Annotations Alexander v. Angle (1830), 1 Cr. & 

J. 143. Conid. VVlUianiH r. SUdt (1833), 1 Cr. &. M. 673. 
Apld. Houthee tr. Denny (1847). 1 KxcU. 196. OOlltd. 
Capital Sc Counties Bank r. Henty (1882). 7 App. Caa. 
741. 

(b) Allegation that Plainiijf Deserves Punishment 

for Crime. 

609. Whether actionable.] — Lucas v. Cotton 
(1566), Moore, K. B. 79 ; 72 E. H. 453. 

610. .] — Browne v. Daukes (1582), Cro. 

Eliz. 11 ; 78 E. R. 277. 

611. .] — Donne’s C'asb (1587), Cro. Eliz. 

62 ; 78 E. R. 322. 

Annot4Uions Hancock r. Winter (1810), 7 Taunt, 

295. Conid. CurtUi V. Curtis (1834), lU Bing. 477. 

012, ,] — Action for these words: “Pltf. 

deserved to have his ears nailed to the pillory.” 
— Adjudged that the action lios.“JENKiNSON v. 
Maxne (1695), Cro. Eliz. 384 ; 78 E. U. 630; 
sub nom. Jenkinson v. Wray, Moore, K. B. 401. 


PART IV, SECT. 2, SUB-SECT. 2.— B. (d). 

Ex-penUerUiary Wrd.'q— D avis v. Stewart (1869), 29 U. C. It. 441. — CAN. 
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613. .] — Halland V . Mabbs (1696), Cro. 

Eliz. 471 ; 78 E. R. 723. 

614. .] — Redpern V . Todd (1597), Cro. 

EHz. 589 ; 78 E. R. 832. 

616. .] — WiLLYMOTE V . Wetton (1602), 

Cro. Eliz. 904 ; 78 E. R, 1127. 

616. .] — Brown v. Audley (1020), Palm. 

68 ; 81 E. R. 982. 

617. .] — Godsel’s Case (1624), Win. 90; 

124 E. R. 76. 

618. .] — Floyd v. Jones (1731), 2 Barn. 

K. B. 101 ; 94 E. R. 382. 

619. .] — The words “ C. was in W. gaol 

6 tried for his life, & would have been hanged had 
it not been for L., for breaking open the granary 
of farmer A. & stealing his bacon ” : — Held : 
actionable. Averments of the falsity of the charge 
not necessary, the gist of the action being, whether 
the words were spoken falsely &; maUciouslv. — 
Carpenter v. Tarrant (1736), Lee temp. Hard. 
339 ; 95 E. R. 219. 

Annotation : — Refd. Roberts r. Camden (1H()7), 9 East, 93. 

620. .] — “You have committed an act 

for which I can transport you ’’ : — Held : action- 
able. — Curtis v. Curtis (1834), 10 Bing. 477 ; 4 
Moo. & S. 337 ; 3 L. J. C. P. 158 ; 131 E. R. 980. 

621 . .] — Declaration in slander stated that 

pltf. had been & was clerk to a certain mining co. ; 
that deft., intending to cause it to be believed 
that he had been guilty, in the course of his em- 
ployment, of grave crimes & felonies, heretofore, 
to wit, on July 1, 1836, in a discourse of <fc con- 
cerning pltf., & of & concerning his having acted 
as such clerk, spoke of & concerning pltL, etc. 
these words : “You have done things with the 
CO. for which you ought to be hanged, & I will 
have you hanged before Aug. 1 ” (thereby mean- 
ing that pltf, had been guilty of felonies punish- 
able by law with death by hanging ; — Held : good, 
on motion in arrest of judgment. — Francis v. 
Roose (1838), 3 M. & W. 191 ; 1 Horn «fc H. 36 ; 

7 L. J. Ex. 66 ; 150 E. R. 1111. 

(c) Statement of Ability to Prove Plaintiff\s 

Guilt. 

622. Whether actionable.] — Norman’s Case 
( 1580), Gouldsb. 56 ; 75 E. R. 992, 

623. .] — Words : “I will prove him to be 

a perjured knave,” are actionable. — Fermor v. 
Dorrington (1591), Cro. Eliz. 222 ; 78 E. R. 478 ; 
sub nom. Farmer & Dorington’s Case, 3 Tjeon. 
161. 

Annotations : — Montd. Wray v. Thorn (1711), WUles, 488 ; 
11. V. Tromearno (1820), ii B. & C. 2o4 ; 11. v. Mellor 
(1858), 7 Cox, C. C. 454. 

624. .] — To say, “ I will prove him for- 
sworn,” imports that he was forsworn ; & to add, 
“ before such a judge,” is tantamount to saying 
he was perjured. — Ireiand v. Goodale (1599), 
Cro. EUz. 730 ; 78 E. R. 963. 

625. .] — Webun V. Mayer (1609), Yelv. 

153 ; 80 E. R. 103. 

626. .] — Staverton v. Relse (1609), 

Yelv. 160 ; 80 E. R. 107. 

627. .] — lIiTCiiAM V. Brook (1625), Hut, 

75 ; Win. 123 ; 123 E. R. 1111. 

628. .] — Davies’ Case (1630), Hut. 127 ; 

123 E. R. 1149. 

629. .] — Anon. (1639), March, 19 ; 82 

E. R. 393. 


D. Imputation on Pardoned Criminal or Criminal 
having Served Sentence. 

680. Action lies.] — Cuddington v. Wilkins 
(1615), Hob. 81 ; Moore, K. B. 803, 872 ; Owen, 


150 ; 80 E. R. 231 ; sub nom. Coddington v. 
Wilkin, 1 Brownl, 10. 

Annotations : — Folld. Loyman v. Latimer (1878), 3 Ex. D. 
352. Refd. Searie v. Williams (1618), Hob. 288 ; Alexander 
V. N. E. ity. (1865), 34 L. J. Q. B. 152; Monson v. Tus- 
sands, Monson v. Tussaud (Louis), (1894) 1 Q. B, 671. 
Mentd. It. v. Reilly (1787), 1 Loach, 454 ; jKc Barber 
(18.50), 15 L. T. O. S. 500 ; Hay v. Tower Division of 
London JJ. (1890), 24 Q. B. D. 561. 

631. .] — Sbarle V. Williams (1018), Hob. 

288 ; 80 E. R. 433. 

Annotations: — Refd. Leyinan v. Latimer (1878), 3 Ex. D. 
352. Mentd. Philips v. Bui’y (1694), .Skin. 447 ; It. v. 
Burridgo (1735), 3 P. Wms. 439 ; Martin v. Mackonocliio 
(1878), 3 Q. B. D. 730. 

632. .] — Wicks v. Smalbrooke (1661), as 

reported in 1 Hid. 51 ; 82 E. R. 964. 

Annotations: — Mentd. It, r, Hinks (1845), 2 Car. & Kir. 
462 ; 11. V. WilUains (1845), 1 Cox, C. C. 289. 

633. .] — Fowler v. Dowdney, No. 596, 

ante. 

634. .] — In an action by the editor of a 

newspaper for libel by printing & publishing of 
him in another newspaper that ho was “ a con- 
victed felon ” & also a “ felon editor,” defts. 
justified, alleging that pltf. had been convicted of 
felony & sentenced to twelve months’ hard labour. 
Pltf. replied that the conviction had taken place 
many years previously, that he had endm’ed the 
punishment & had thereby become in the same 
situation as if a pardon under the great seal had 
been granted to him. At the trial the judge held 
the alleged libels merely meant pltf. had been 
convicted of felony, & this being true pltf. could 
not recover : — Held : upon demurrei's to the 
justification & to the reply pltf. was entitled to 
judgment. 

It was thought a matter of public policy a 
person leading a reputable life should not be re- 
proached with his former misfortune ; this doc- 
trine is distinctly laid down in Cuddington v. 
Wilkins., No. 030, ante^ & no case has been cited 
to the contrary. It follows that in law pltf. can- 
not be stigmatised as a felon (Gotton, L.J.). — 
Leyman V. Latimer (1878), 3 Ex. D. 352 ; 47 
L. .1. Q. B. 470 ; 37 L. T. 819 ; 26 \V. R. 305 ; 14 
Cox, 0. C. 51, C. A. 

Annotations :~ -Refd. Monsou V. Tussaucls, Monson r. Tus- 
Haud (Louis), 11894] I Q. B. 671. Mentd. Hay v. Tower 
Division .1.1. (1890), 59 L. J. M. C. 79 ; Yates v. Kyffln- 
Tavlor& Wark, [1899] W. N. 141 ; In the Estate o/Crippon, 
(1911) P. 108. 

E. Particular Crimes. 

(a) Embezzlement. 

635. Words spoken of chamberlain of common- 
able lands — Holding office for one year & without 
salary.] — Williams v. STO'rr, No. 953, post. 

636. What words Impute embezzlement — 
Welsher.] — Declaration in slander for calling a 
man “ a welsher,” meaning thereby a person who 
dishonestly appropriates & embezzles money de- 
posited with him. The evidence was, that “ a 
welsher ” is a person who receives money which 
had been deposited to abide the event of a race, 
& who has a predetermined intention to keep the 
money, & not to part with it in any event : — 
Held : as the term does not necessarily impute 
the offence of embezzlement, it does not imply 
an indictable offence, & so is not actionable. — 
Blackman v. Bryant (1872), 27 L. T. 491. 

(i>) Forgery. 

637. General charge of forgery.] — Anon. 
(1689), 3 Leon. 231 ; 74 E. R. 652. 

Annotation : — Overd. Jones v. Herne (1759), 2 WUs. 87. 

638. .] — Words imputing forgery, must 

import that it was of a punishable kind, if true, 

B 2 
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Sect. 2. — Statement actionable per se : Sub-sect. 2, 
L\ (6), (c). (d) dt (e) i.] 

or tliey are not actionable. — V enakp i’. WoTroN 
(1590), Cro. Eliz. 160 ; 78 E. R. 423. 

^InnoUttiotis Hftkor r. I’loree (170.3), 2 Ld. lJuym. 

U.V.). Consd. K. 1\ Ward (1727), 2 Ld. Kayiii. 1401. 

639. .] — MuNDAY r. Coudal (1593), Oro. 

Eliz. 296 ; 78 E. R. 548. 

640. .] — [The words] “ You are a rogue, 

1 will ]u-ove you a ixigue, for you forged my 

name.” are actionable. — JtiNES v. IlEliNE (1759), 
2 Wils. 87 ; 95 E. R. 701. 

641. Charge of forging “ writings.”]. — 

charge a rr.an with being ” a forger of writings,” 
is actionable. — CioODAi.E v. Casti.ts (1597), Cix). 
Eliz. 554 ; 78 E. R. 799. 

642. — — .] — Perkinson v. Bowman (1001), 
Pro. Eliz. 853 ; 78 E. R. 1079. 

643. .] — If one saith to another, ” Thou 

hast stolen,” no action lieth for these words ; but 
if he «lo add these words. ” For which thou shouldst 
be hanged,” an action upon the case then well 
lii'th ; so liere, ” Thou hast forged writings,” no 
action lieth for these words ; but add these other 
words, “ For which thou shouldst lose thy ears,” 
t hese words tlien will bear an action ; as in the 
otlier case, ” For which thou shouldst be hanged ” 
(('ROOK, — Frost v. Eyre (1610)^ 3 Bulst. 2(>5 ; 


— Bsfd. Kemiedy v. Hilliard ( I H, ■»'.)), 1 L. T. 7H. 

644. .! — Thorne’s (^\se (1621), Win. 76; 

124 E. R. 64'. 

645. .] — Cassabiixy v. Brit (1660), 1 

Sid. 16 ; 82 E. R. 943. 

646. Certificate.] — Topliffe v. Wieson (1587), 
t'ro. Eliz. 72 ; 78 E. R. .332. 

647. - -.I — Monday v. Miu.s (1663), 1 Sid. 
155 : 82 E. R. 1029. 

648. Writ.] — Hi noerford A: Waits ( 
(1584), 4 U*on. 181 ; 74 E. R. 807. 

649. .1 — 3’o accu.se another of having 

forg<*d a \n'it of (piure imjyedil is actionable. — 
Sale v. Marsh (1590), Pro. Eliz. 178 ; 78 E, K. 
135. 

650. — — Wii.sjiiRE c. (1608), Yelv. 

1 16 ; 80 E. R. 98. 

651. Bond.] — To say ” 'riuju hast nuule a 
forged bond,” is actionable. — A i'stie r. Mason 
( 1597), Pro. Eliz. 551 ; 78 E. R. 800. 

652. — — -.] — Held : for saying, ” 3’hou hast 
niad(‘ a false bon<i,” an action lietli not ; for that 
inav he ui)on fals<* in-slnjctions.^ — W ade r. Bus- 
sard (1598), Pro. Eliz. 607 ; 78 E. R. 849. 

653. .] — Thorne's Pase (1624), Win. 76; 

124 E. R. 64. 

654. Warrant.] — Lincoln (Karl) v. Miuhel- 
l$ORN (1598), Gouldsb. 115 ; 75 E. R. 1033. 

655. .] — If a man, on being arrested, 

charge pltf. in the action with liavdng counter- 
feittid the warrant, it is actionable.— HroNE v. 
Smalcomre (1622), Pro. .lac. 618 ; 79 K. R. .560. 

656. .] — t’AssARiLi.Y V. Brit (1660), 1 

vSid. 16 ; 82 E. K. 943. 

657. Recognisance.] — Phiuhely v. Barker 
( 1602), (Jro. EUz. 883 ; 78 E. R. 1107. 


668. Deed.] — Rbynill v. Sackfield, No. 181, 
arUe. 

659. .] — Reynolds v. Burton (1660), 

T. Raym. 4 ; 83 E. R. 2. 

660. .] — Cassabilly v. Brit (1660), 1 

Sid. 16 ; 82 E. R. 943. 

661. Procuring forgery.] — Andrews v. 

Bird (1628), Het. 31 ; 124 E. R. 319. 

662. Licence.] — Greoory v. Wilks (1613), 2 
Bulst. 137 ; 80 E. R. 1014. 

663. Will.] — Pardinal’s Pase (1619), Uut. 
29 ; 123 E. R. 1077. 

664. Commission under Privy Seal.] — To say 

‘‘ Thou hast forged a Privy Seal, & a commission,” 
shall be intended to mean ” the King’s Privy 
Seal,” &; ” the King’s commission under his Privy 
Seal.” — B aal v. Baooerley (1633), Cro. Car. 
326 ; W. Jo. 325 ; 79 E. R. 885. 

665. Letter.] — Monday v. Miu.s (1663), 1 
Sid. 155 ; 82 E. R. 1029. 

666. Acquittance.] — Anon. (1670), 1 Sid. 451 ; 
82 K. R. 1212. 

667. Power of attorney.] — Words importing a 
cliargc ot forgery held actionable. — T waites v. 
SiiAW (1714). GUb. 246 ; 93 E. R. 318. 

668. Intention to charge with forgery.] — Harri- 
son V. Kino, No. 572, ante. 

(c) Keeping Brothel. 

See Slander of Women Act, 1891 (c. 51 ). 

669. Actionable — Reference to present time.] — 

Simpson r. Brook (1611), 1 Bulst. 138 ; 80 E. R. 
83*^ 

670. .] — Roberts r. Browne (1628), 

Palm. 521 ; 81 E. R. 1201. 

671. .] — Garland r. Yarrow (1652), 

Stv. 326 ; 82 K. R. 748. 

672. WAixisr. (1661), 1 Sid. 

61 ; 82 E. R. 970. 

673. .] — A wife may join with her 

husband, in an action for saying she keeps a 
bawdv house. — (tiioVE v. IIart (1752), Say. 33 ; 
96 E.'R. 793. 

674. .] — Pltf. brought an action for 

speaking these w'ords, — ” Your hous(r is a bawdy 
liouse, A no respectable people will liv<‘ in it.” 
The words proved w<‘i*<‘ addn'SH<‘d to jiltf-’s wife, 
A w«‘re as follows,-” ” You ai*e a nuisance to live 
beside of. You aDr a bawtl : A your house is no 
iM'ttor than a bawdy houst^ ” : — Held : the words 
wei-e actionable without special dama4:(‘, A 
substantially suppoi'Gal th<‘ declaration.— Buckle 
r. Reynolds (1859), 7 (’. B. N. S. 114 ; 141 E. It. 
758. 

Annotnlu/n Eeld. JlulM-rts r. ItoboriH (1K(14), 10 Jur. 
N. S. 

676. Reference to past time.) — H'o say 

of pltf., that ‘‘ she kejit a bawdy house ” (in the 
past tense* )» w actionable. — AN(» n. (1678), 1 Freein. 
K. B. 278 ; 89 E. K. 199 ; sid) nom. Nj?:wton v. 
Masters, 2 l^ev. 233. 

(d) Murder. 

676. General rule — Words actionable.]- Anon. 
(1.565), Owen, 33 ; 74 E. It. 879. 

677 . .] — Hiade V. Allen (1599), Cro. 

Eliz. 672 ; 78 K. It. 911. 


PART IV. SECT. 2, SUB-SECT. 2.— 
E. (b). 

641 i C'lharacof/orifiny** vrritinu8 ,*'\ — 
Dcfilarutiori for Hlaiidor avorrud that 
di'ft. iiHod & publlnbcd the words, 
“ Old (L made false wrlilnffs,” ineatiittK 
that pltf. forjced writlntpt, & was millty 
of forffcrj ' ; — Held : Kood, as showinK 
a (cood cause of action for accnslii{( 
pltf. of forgery. — (JiioFF v. Buickkr 


(1855), 4 C. P. 154 —CAN. 

668 i. Will.] — Deft. In an action for 
slander atM^ustnl pltf. of w'liting the will 
of an lllUcraU/ person contrary to his 
instmetions, & r«*ading It U> him in- 
octmralcly, fur the purpow of getting 
the iewtator'H proiK^rty into pltf.’s 
hands for his own benent, whereby the 
teatator was induced to execute the 
will ; — Held : this was a charge ot 


forgiM-y against pltf.— H ai.i. e. CAirrY 
(1855), 2 N. H. It. (James) 371).— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.-~ 
E. (d). 

p. (,'hild murder — “ fftme mrny 
with declaration In slander 

charged deft, with having spoken of 
pltf., an uumarHcd woman, the follow- 
ing words : J. bad a bastard child 
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678. .] — To say that “ A. killed B.” 

Oro. Jac. 300 ; 

it) Jii* ^01* 

AnfioUUiou Reid* Dacy v. Clinch (IGGl), 1 Sid. 52. 

679. .]— Cooper v . Smith (1017), 

Cro. Jac. 423; Poph. 128; .T. Bridge. 60; 79 
E. R. 362. 

Anw)tatum .-—Reid. Banflcld i\ Lincoln (1079), Froctn. K. B. 

A 7n, 

TTT’^ — * ^ gveat rogue, & 

Killed a man, & if he had not given monc^y to have 

taken himself off, he had suffered for it ” : — Held: 
actionable words. — Banfield v . Lincoln (1679) 
1 Ereem. K. B. 278 ; 89 E. R. 199. 

^ TT say of a certain iierson 

that 18 the man who killed my liusband ” is 
actionable.— Bim'ON v. Heyward (1722), 8 Mod. 
Rep. 24 ; 11 Mod. Rej). 3.79 ; 88 E. R. 18. 
AnnotutioiiH r — Rsfd. ('urLis V. Ciiriis ,s y c i* 

158 : Miller r. David (l)S71). L. H. 9 c. J*. liV ' ‘ 

682. .]— Rivers v . Lite (1740), 2 

Stra. 1130 ; 93 E. R. 1081. 

683. Necessity for averment that 

party is dead.] — “ 7.^]iou hast killed my wife,” are 
actionable, though it is not staL'd quo animo 
he killed her, nor averred that she was dead.— 
Talbot v. Case (1601), Cro. Eliz. 823 ; 78 E. R. 
1050. 

684. - .] — lix slander, saying that 

A. murdered B.’s child modo defiDid, it must be 
averred that the cliild was dead at the time of 
speaking. — Prichard v. Hawkins (1608), Cro. 
Jac. 215 ; J3 Co. Rep. 71 ; 79 E. R. 187 ; .sub uom. 
IhaTCHAiiD A Hawkins Case, Jenk. 330. 

685* .J— Billing v. Knight 

(1612), 2 Bulst. 42 ; 80 E. R. 944. 

686. .] — In an action for slander 

imputing murder, it must be precisely alleged that 
the jicrson was dead at the time the words were 
spoken.— Jacob v . Mills (1614), Cro. Jac. 343 ; 
79 E. R. 293 ; ,suh nom. Miles v. Jacob, Hob. 6. 
H/innfafions;— Oonsd. Button v. Heywunl (1722), 8 Mod. 

Hop, 24. Reid. FJeotwoud v. Curloy (U51U), Hob. 2(>7 ; 
Anon. (1041), March, 109 ; Oates c. Aylett (1018), Aleyn, 
74 ; Mayne r. Difflo (1672). Frecni. IC. B. 40; H. v. 
( riepe (1690), 1 Ld. Uuym. 2.-.6. Mentd. Cutting r. 
VVlIkiuB (1702), 11 Mod. Hep. 24. 

687. .] — (1) Rogue & rascal are 

words of heat, but not of scandal, 

(2) An action lies for publishing words iinjicrting 
a cliargo of murder ; A it shall be intended, with- 
out averment, that tlie party was dead. — Wilner 
V. Hold (1637), Cro. (^ar. 189 ; 79 E. R. 1023. 

688 . ‘‘ Infected of murder & doth smell of It.*^] 
— ” H. is infectc^d of the murder A doth smell of it ” 
are actionable words. — Hauley r. Sidenham 
(1571), 3 IJyer, 317 b ; 73 E. R. 719 
Halley v. Sidenham, Dal. 103. 

689. Charge of “ conspiring the 

Christian A Adams Case (1585), 4 Leon. 54 
74 E. R. 726. 

690. “ Seeks my life.’*] — “ For my gi*ound H. 
seeks my life ; A if I could find S. I do not doubt 
but witliin two days to arrest liim for suspicion 
of felonv ” : — Held : the first words were not 
actionable ; but for the last words the action lay, 
because for suspicion of felony he may bo 


ft ah nom. 

death.”] 


imprisoned, A his life drawn in question. — Hext v . 
Yeomans (1585), 4 Co. Rep. 15 b ; 76 E. R. 

AniwUitiom : — Retd. Sj-^dnam v. May (1610), 3 Bulst. 2(50; 
Wheeler & Appleton’s Coho (1623), Godb. 340 ; King o. 
Merrick (1027), Poph. 210. 

691. Charge of poisoning.] — Billing v . Knight 
(1612), 2 Bulst. 42 ; 80 E. R. 944. 

692. .] — To charge a wife with having 

poisoned her husband is actionable. — Gardiner 
V. Spurdant (1617), Cro. Jac. 438 ; 79 E. R. 374. 

693. .] — Davis v. Ockham (16.50), Sty. 

245 ; 82 E R. 681. 

694. Charge of having “ caused death.”] — 

Anon. (1573), Dal. 89 ; 123 E. R. 297. 

695. .] — Gastrfll v . Townsend (1591), 

Cro. Eliz. 239 ; 78 E. R. 495. 

698. .] — In this case here, the words [that 

pltf. was the cause of death of a child] are too 
general, there being no unjust cause showed of the 
death of the chilrl ; A so these words no ways 
scandalous unto the pltf., A so, by consequence 
not actionable (Williams, .).). — Miiler r. Buck- 
don (1612), 2 Bulst. 10 ; 80 E. R. 917. 

Annotation : — Reid. Peake r. Oldham (1775), 1 Covvp. 275. 

697. .] — Reynor V. Hai.let (1626), Poph. 

187 ; 79 E. R. 1281. 

698. .] — Ward v . Reynolds (1711), Gilb. 

' 243 ; 93 E. R. 317. 

Amuytation : — Consd. Peake x\ Oldham (1775), 1 Coup, 275. 

699. .] — Oldham v. Pe’Ake, No. 201, atde. 

700. Improperly administering medicine.] 

— The words, “ I think the present business ought 
to have the most rigid inquiry, for lie (pltf.) 
murdered his wife ; that is, he administered, 
improperly, medicines to her for a certain com- 
plaint, which was the cause of her death,” are 
actionable, A if doubtful, th(‘ doubt is cured by the 
verdict. — Ford v . I^umrose (1824), 5 Dow. A 
Ry. K. B. 287 ; 3 I.. .T. O. S. K. B. 40. 

(c) Perjury. 
i. lu General. 

701. Charge of perjury.] — Scorie r. 

(1615), 1 Roll. Rep. 227 ; 81 E. R. 450, 

702. — — .] — Boxe a Mounslowe’s Case 
(1586), Godb. 107 ; 78 E. R. 66. 

703. .] — Corbet v . Hill (1598), Cro. Eliz. 

609 ; 78 E. R. 852. 

Anju>tatinnn ; — Refd. Harvry r. French (1832), 2 Tyr. 585 ; 
WilHaniH Slott (1833). 3 'I'yr. 088 ; HoojK'r r. Truseott 
(1836), 2 Scott, (572 ; Barrett x\ Long (1851), 3 11. L. Can. 
395. Mentd. H. v. Greepe (1097), 2 Salk. 513. 

704. .] — Action for these words : ” Thou 

art thrice perjured in thy an-swer in Chancery to 
my bill ” (innuendo a bill exhibited there by deft, 
against pltf., A an answer to that bill). Deft, 
demurred, because he alleged not any perjury in 
any particular — A without argument it was 
adjudged for pltf. — Poultney v. Wilkinson 
(1602), Cro. Eliz. 907 ; 78 E. R. 1129. 

705. .]— Anon. (1610), 1 Bulst. 69 ; 80 

E, R. 770. 

706. .] — Meflyne V. 

3 Bulst. 283 ; 81 E. R. 239. 

707. — — .] — “ Thou wast perjured ” is action- 
able ; A if alleged to have been spoken in prorseniidt 


Fauneden (1617), 


at the factory, A done away with it ; 
A 1 can prove It.” Tho factory was 
in the state of Maine : and the innuendo 
In tho declaration stated the meaning 
of tho words “ done away with it ” 
to be, that pltf. had destroyed tho 
child’s life ; — Held : the words “ done 
away with It ” imputed a criminal 
offence, A were actionable per ae with- 
out any innuendo. — Portbr r. 
McMahon (1885), 25 N. B. II. 211.— 
CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
E. (e) i. 

q. Charge of •perjury — Before magis- 
trates — Magistrates uithout jurisdic- 
tion .] — In an action for defamation, 
in alleging that nltf. was guilty of per- 
jury on tho trial of a ease l>eforo two 
lustioes of tho peace, pltf. cannot re- 
cover if tho justices had no jurisdiction 
in tho case although the words were 
spoken In i-eferenoo to tho trial where 


pltf. had given ids testimony before 
the justices. — M’A uam v . Wkavku 
(1843), 4 N. B. It. (2 Kerr) 17fi.— 

CAN. 

r. .] — In an action 

for slander for stating that pltf. had 
sworn falsely. It appeared that the pro- 
ceedings in which the alleged false 
swearing was done were before two 
justiocs, on an information lor unlaw- 
fully killing cattle : — Held : this being 
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Sect. 2. — Stai-etnents actionable per se: Suh-sect. 2, 
E. (e) i.. a. in., (/) (ff)-l 
it sha^l be intended, after verdict, in auditu com- 
plurimoTWH. — Smaut v. Easdaus (1630), Cro. Car, 
199 ; 70 E. R. 775. _ 

708. .]— llo(iG V. Vaughan (1646), Sty. 

0 ; 82 E. R. 487. ^ 

709 . Orton v. Fuij[.er (1602), 1 Lev. 

65 ; 1 Keb. 203, 302 ; T. Rayni. 51 ; 83 E. R. 


710. “Disproved in his oath.**] — Browne v. 
Bhinkley (1595), Owen, 58 ; 74 E. R. 898. 

711. “Swore a false oath.**] — To say that A. 
“swore a false oath,” is actionable with a collo- 
quium concerning the proof of a will before the 
bishop. — Hartwell i'. Cole (1072), 1 Ereem. K. B. 
55 ; 89 E. R. 43. 

712. “ Under a prosecution for perjury.**] — 

Roberts v. Camden, No. 958, post. 


ii. Charge of being Forsworn. 

713. Must have reference to Judicial proceed- 
ings.] — To say of another, “ ho is lorswom ” is 
not actionable, unless it be added in a judicial 
proceeding. Si'ciis, if it Ix^ said ** he is perjured. 
— Stanhope v. Bijtu (1585), 4 Co. Rep. 15 a; 76 


E. R. 891. 

Annotation : — Befd. Brook’s Case (1613), Co<ll». 241. 

714 . .] — To say of another that “ he wa.s 

foLSWom in the Ct. of Requests,” imports perjiu*y. 
— Brooke r. Doughty (1589), ChD. Eliz. 135 ; 78 
E. R. 391. 

Annotations : — Reid. Venard r. Wotton (1590). CYo. Eliz. 
IfiO ; Mvaij r. Okey (1671), 1 lYeeiii. K. B. 17. 


715 , .] — Words actionable. — ” Thou hast 

taken a fals^; oath in a consistory ct.,” import 
perjurv. — Plahe v. Howe (1590), Oo. Eliz. 
185 ; 78 E. R. 441. 

715 . . 1 — Lee v. Secombe (1593), Cro. 

Eliz. 297 ; 78 E. R. 549. 

717 . — — .1 — Action for these words : ” Thou 
art falsely forsworn in Bell-ct.,” innuendo, a ct. 
baron lield at Bell : A with this innuendo the 
action did lie. otherwi.se not {per Cuil). — Green 
V. Dancy (1593), Cro. Eliz. 297 ; 78 E, R. 549. 

718. .] -Carter’.s Case (1593), Owen, 13; 

74 E. R. 864. 

719. .] — WooDKOFF V. Vaughan (1595), 

Cro. Eliz. 429 ; 78 E. R. 669 ; sub nom. WooDUFE 
V. Vaughan, Moore, K. B. 365. 


720. .] — ” Thou art forsworn ” i.s slan- 
derous, although the oath is not alleged. — Banks 
r. Stacy (1591), Cix). Eliz. 348 ; 78 E. K. 590. 

721. .] — There is a great difference betwixt 

the words “ forsworn ” A “ ix‘rjupt‘d.” For 
" forsworn ” is where he sw'ears against the truth 
in ordinary discourse ; but perjurium est quayido 
jus alterius pervertibus. . . . To say ” he was for- 
sworn in such a ct.,” or betwixt such parties an 
action lies (Anderson, J.). — Anon. (1595), Cro. 
Eliz. 395 ; 78 E. R. 640. 

722. .] — Wild v. Copeman (1590), Moore, 

K. B. 404 ; 72 E. R. 657 ; sub nom. Wyld v. 
CooKMAN, (.’ro. Eliz. 492. 

Annotation : — Folld. Marshal r. Dcaa (1.599), C’ro. Eliz. 720. 


723. .] — [The words] “Thou ait a for- 
sworn fellow ” are not actionable, except by 
subsequent words it appears that the forswearing 


would be perjury. — Bate v. Rookwood (1697), 

Cro. EUz. 672 ; 78 E. R. 817. 

724. .]— Action for these words : Thou 

hast forsworn thyself at London, & there it 
appeareth upon record ” ; — Upon demurrOT it 
was ruled, that it well lay.— Harrison’s Case 
(1597), Cro. Eliz. 683 ; 78 E. R. 820. 

726. .] — Shaw v. Tompson (1698), Cro. 

Eliz. 609 ; 78 E. R. 851. . . 

726. .] — To accuse a man of having for- 

sworn liimself in a ct. Icet is actionable. M^shal 
V. Dean (1599), Oo. Eliz. 720 ; 78 E. K. 954. 

727. .] — Wyson V. Fenton (1600), Cro. 

Eliz. 788 ; 78 E. R. ' ' ' , 

728. .]— Charging a man with being for- 

sworn in an inferior ct. is not actioni^le.- Gore 
V. Moorton (1002), Cro. Eliz. 905 ; 78 E. R. 1128 ; 
sub nom. Core v. Morton, Yelv. 28. ^ 

729. .J~To say another is forsworn is not 

actionable, unless it appear to have been in a ct. 
of ri'cord. — Skinner v. Trobe (1607), Ch*o. Jac. 
190 ; 79 E. R. 160. 

A nnotatiofis :—Dutd. WalniHley v. BumhcI ( 1704 ). 0 

Hep. 200. Retd. Kobodham r. \ enlcok (lO.ll), CTo. car. 
378. 

730. .] — To accuse another of l^ing for- 

sworn, A having taken a false oath judicially, is 
actionable. — Colome’s Ca.se (1608), Cro. Jac. 
204 ; 79 E. R. 178. 

731 . .] — Tills rule is to be observed, as 

touching words which arc actionable, that is to 
say, where the words spoken do temd to the 
infamy, discredit, or disgrace of the party, there 
the words shall be actionable (Wii.llxmb, J.). — 
.Smale V. Haalmon (1610), 1 Bulst. 40 ; 80 E, R. 
743 

AnnoUition .-- Dbtd, Uolt r. 8cholcfiold (1796), 6 Term Hep 
691. 

732. .] — If the words wens that he was 

forsworn dando evident iam <td exitum this i.s good, 
A BO if in a judicial ct. forsworn (CkiKE, C.J.). — 
Croford V. Blisse (1613), 2 Bulst. 150 ; 80 E. R. 
1024. 

Anniitntinn ‘ — Viintd. H. t’. (IricDC (1097). 1 Ld. Httyiu. 2A6. 


733. .] — If one man say of another he was 

forewom before tlie bishop of S., this is not 
actionable, but if one say of anotlier, that bo was 
foresworn before the bishop of S. upon examination 
by him by virtue of a commission issuing out of 
the Cliancery, this is actionable (Hutton, J.). — 
Kino v. Bowen (1621), Win. 2 ; Hut. 44 ; 124 
E. K. 2. 

Annotation : ~ Reid. H. Greepo (1697), 2 .Salk. 513. 


734 . .] — Kii.vEiiT V. Roe (1625), Beni. 

155 ; 73 E. K. 1022. 

736. .] — (1) If one saith of another that 

he is forsworn, these words are not actionable, 
but if the words go further A saith in such a ct., 
then these words are actionable (Jones, .1.). 

(2) If one saith of another, that he is indicted, 
no action lieth for these words, but if ho saith, 
that he was indicted A convicted, for these words 
an action well lieth (Jones, J.).- — Gilbert v. 
UoDDE (1625), 3 Bulst. 304 ; 81 E. R. 252. 

736, .] — In an action upon the case 

brought by K., for saying, “ He is falsely forsworn 
before the justices of assize between A. A B.” 
Adjudged that it lies. — Keene v. Cox (1628), Het. 
119; 124E. R. 390. 


a juorc trespoHs, the partieH had no 
jurisdiction to ttdmlnisU.fr an oath, Sc 
pltf. shouhl be nonsuited. — G anonu v. 


711 I, “ Swore a false oath.”l — Where 
tt declaration in slander charged that 


deft, littd accused pltf. of having taken 
a false oath, meaning thereby that he 
was guilty of wilful A corrupt perjury ; 
— Held: sufRcient, A no allegation of 
the oath having been made in a Judicial 
proceeding was necessary. In such a 
case it is a qui^tiop for th© Jury whether 


such meaning existed, or was Intended 
to l>e conveyed ; A it Is not ueeetsary 
to show the actual oxistenoo of the 
suit or proceeding In which the oath 
was alleged to have lieen taken.— 
McDonald v. Moore (1876), 86 Q. F* 
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737. .] — Jones & Ballard’s Case (1632), 

Oodb. 444 ; 78 E. R. 261. 

738. .] — In an action for these words, 

“ You are forsworn,” the omission of stating in 
what ct. the oath was taken is aided by a justifica- 
tion that the false oath was taken at sessions. — 
Drake v. Corderoy (1632), Cro. Car. 288 ; W. Jo. 
307 ; 79 E. R. 853. 

Annotation : — Mentd. Hyde v. Watts (1843), 12 M. Sc W. 254. 

739. .] — To accuse another of having 

“ forsworn himself in his answer to a bill in 
Chancery ” is’ actionable, without alleging the 
materiality of the perjury ; or that there were 
not other bills than the one stated. — Snowde v. 
(1633), Cro. Car. 321 ; 79 E. R. 881. 

740. .] — [The words] ” Thou art forsworn 

in a ct. of record ” are actionable, without stating 
in what ct. ; &, after reversal, the Ct. of Error 
will give judgment.— Ceely v. Uoskins (1638), 
Cro. Car. 509 ; 79 E. R. 1039. 

Annotation Mentd. Greene v. Cole (1670), 2 Saimd. 252. 

741. .] — Osborne v. Brooke (1646), 

Aleyn, 7 ; 82 E. R. 885. 

742. .] — Brumrigg v. Hanger (1659), 

Hard. 151 ; 145 E. R. 420. 

743. .] — Marshall v. Ciiickall (1001), 

1 Sid. 50 ; 82 E. R. 903. 

744. .] — Stable v. Sayle (1699), 2 Lut. 

1292 ; 125 E. R. 715. 

745. .] — To say that pltf. “ forswore him- 

self,” etc., is actionable, if the words appear to 
be spoken concerning a trial in a ct. of record. 
— Myan V. Okey (1671), Freem. K. B. 17 ; 89 
E. R. 15 ; 8itb notn. Mayn v. Okey, T. Jo. 5. 

746. .] — Saying of pltf. that he h^ for- 

sworn himself, <fe that deft, had three evidences 
that would prove it, is not actionable without 
showing that the words were spoken with reference 
tro some judicial proceeding in which pltf. had 
been sworn. — Holt v. Scholepield (1796), 6 
Term Rep. 691 ; 101 E. R. 775. 

Annotations ; — Reid. OoldHtelu r. Fo88 (1827), 5 L. J. O. 8. 

K. II. 84 ; Tondinson r. Brittlebank (1833), 2 L. J. K. B. 

105. Mentd. I.cach v. Thomas (1837), 5 Dowl. 612. 

747. .] — H.’s oath ought not to be taken, 

for he has been a forsworn man, & I can bring 
people to prove it ; & them that know him will 
not sit on a jury with him ” ; — Held : to be not 
actionable, unless it appears that the words were 
spoken with reference to some previous conduct 
of pltf. as a juryman, or to some oath taken by 
him in a judicial proceeding ; &, for want of an 
averment that they were so spoken, judgment 
arrested. — Hall v. Weedon (1820), 8 Dow. & Ry. 
K. B. 140 ; 4 L. J. O. S. K. B. 204. 

iii. Subornation of Perjury. 

748. Statement actionable.] — Words char^g 
another with subornation of perjury are action- 
able. — Prowse V. Cary (1588), Ci’o. Eliz. 93 ; 78 
E. R. 351. 

Annotation: — Ezpld. Walmsloy v. Ilusael (1704), 6 Mod. 

Hep. 200. 

749. .] — Guerdon v. Winterplud (1593), 

Cro. Eliz. 308 ; 78 E. R. 559. 

750. .] — Clerk v. Penkeven (1002), Cro. 

Eliz. 899 ; 78 E. R. 1122, Ex. Ch. 

761. ] — The words ” drawn a man to 

perjury,” shall, after verdict, be intended 
” suborned him to perjury.” — Dag v. Penkeven 
(1602), Cro. Eliz. 900 ; 78 E. R. 1129, Ex. Ch. 

PART IV. SECT. 2, SUB-SECT. 2.— 

E. (f). 

760 i. Statement that goods in plain' 
tiff’s wssession.] — The declaration 
charged as a libel tbo following words 
“ Yon have stolen goods In your hoiiso, 


762. .] — It is actionable to accu^ a man 

of having paid money to another as hire to for- 
swear himself in Chancery ; & it is not necessary 
to state that he did forswear himself. — ^Anon. 
(1633), Cro. Car. 337 ; 79 E. R. 895. 

753. .] — A declaration in slander, “ A. 

got a witness to forswear himself in such a cause ; 
you or he (innuendo pltf.) hired one B. to for- 
swear himself ” — & ” Two dyers are gone off 
(innuendo become bkpt.), & for aught I know A. 
will be so too,” is good. 

The rule therefore that has now prevailed is, 
that words are to be taken in that sense that is 
most natural & obvious, & in which those to 
whom they are spoken will be sure to understand 
them (per Cur.). — Harrison v. Thornborough 
(1713), Gilb. 114; 10 Mod. Rep. 196; 93 E. R. 
277. 

( / ) Receiving Stolen Goods. 

754. Allegation of plaintiff’s knowledge of 
theft.] — Dawes v. Bolton (1602), Cro. Eliz. 888 ; 
78 E. R. 1112 ; .nub nom. Dawson’s Case, Yelv. 5. 

755. .] — Action for the case for words, 

you have bought a roan stolen horse, knowing 
him to be stolen. It was adjudged, that the 
words were actionable. — Brigg’s Case (1608), 
Godb. 157 ; 78 E. R. 95. 

756. .] — Tabbe V. Matthew (1612), 1 

Bulst. 109 ; 80 E. R. 800. 

757. .] — Hinacre V. Lemon (1646), Aleyn, 

5 ; 82 E. R. 885. 

758. .] — Gamble v. Dana (1669), 1 Sid. 

413 ; 82 E. R. 1188. 

759. .] — Alfred v. Farlow, No. 185, 

ante. 

760. Statement that goods in plaintiff’s pos- 
session.] — Bacon v. (1562), Dal. 42 ; 123 

E. R. 258. 

761. .] — King v. Bagg (1613), Cro. Jac. 

331 ; Jenk. 339 ; 79 E. R. 283, Ex. Ch. ; revsg. 

5. C. sub nom. King & Long v. Lorking (1612), 
1 Bulst. 147. 

Annotation : — Reid. Somers r. Howe (1693), Comb. 232. 

762. .] — At the trial of an action by A* 

against B. for slander, A. proved the words used 
to he, ” You’re a thief, & robbed C. of his money,” 
while B. proved the words to be, ” You’ve got 
C.’s brass.” The fact was, C. Irad lost money, & 
it was thought A. had found it : — Held : the 
judge rightly told the jury they were to consider 
whether A.’s version or B.’s version was correct, 

6, if they believed A., they were to lind a verdict 
for him ; & he was not bound to tell them that 
the finding of C.’s money was no felony in itself, 
&, if they were of opinion that B. intended not 
to impute a felony, but merely the circumstances 
of C.’s money being found, then they were to 
find for deft. 

It is not the sense of the person using the words 
that is the guide, but the sense which the by- 
standers put upon it (Parke, B.). — Atkinson v. 
Newton (1854), 24 L. T. O. S. 82 ; 3 W. R. 14. 

(g) Robbery. 

763. Charge of taking purse in highway.] — 

Ball v. Roane (1594), Cro. Eliz. 342 ; 78 E. R. 
591. 

764. .] — Gold v. Robins (1608), Yelv. 

145 ; 80 E. R. 98. 


& you know it.” Iimuondo, that 
deft, knew the goods were in his house, 
&, were stolen : — Held : not actionable, 
though spoken of & tn an innkeeper. 
— PATKRSON V. COU.1NB (1853), 11 

U. C. H. G3.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
E. (g). 

t. AUe^ion of dismissal for 
r6bl)ery.] — Hka e. M'Brath (1843), 4 
N. B. R. (2 Kerr) 301.— CAN. 


M |-\V# 


I 
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Sect. 2 . — Siaiemeirts actionable per sc: Sub-sect. 2, to the effect that pltf. robbed his wife of £75 


iff), jh) ct- (/).] 

765. .] — 8towe V. 

80 E. R. 808 


llOlJ^AND (1012), 1 

fnib nom. Holland v. 



before her removal to a lunatic asylum, & was 
anxious to get rid of lier in order that ho might 
take the remainder of her money : — Held : as sucli 
words did not impute to pltf. that ho stole his 
wife’s money wliile living apart or when he was 
about leave or desert her, they were not action- 

did not, even under 


by Jobbery 

Cro. Car. 277 ; 79 E. R. 842 

767. .] — Scandahim nutfftiaium, for saying 

I met my lord’s servant, who I know not, but 
my loi*d sent to take mj' purse. — I*ETEaiBORouGH 
(Earl) v. Mordant (10()9), 1 Lev. 277 ; 2 Keb. 537, 

559 ; 1 Sid. 434 ; 1 t ent. 59 ; 83 E. R. 405. 

768. Charge of being “privy to robbery.**! — 

Redfrein V. 1. S. (1001), Gouldsb. 137 ; 75 E. R. 

1049. 

769. “ You are infected & smell of robbery.**] — 

Redfrein v. I. S. (1001), Gouldsb. 137 ; 75 E. R. 

1049. 

770. Assault with intent to rob.] — To cliarge 

^ith intent to rob is action upon me case 

V®], ^ words import. tJiat no brought for these words, “Ho is a thief, Ac stole 

“ tro«”,= adjudged that the action would lie; 
for the later words do not extenuate the former : 


T. L. R. 300. 

AnnoUitimiH : — Hentd. IL r. Jauicn, [1902] 1 K. B. 540; 
Jl. r. Creamer, [1919] 1 K. B. 504. 

780. Theft of thing which may be part of free- 
hold — Wood, trees, etc.] — “ Thou hast feloniously 
taken wood,” held actionable. — Anon. (1590), 
Cro. Eliz. 471 ; 78 E. R. 723. 

781. — .]~Wood is intend(jd to be of 

that which is cut down, according to the ancient 
rule, arbor duni cresvit^ lignum duni erasure nescit 
{per Cur.). — Lo v. Sanders (1007), Cro. Jac. 100 ; 
79 E. K. 145. , 

AntwtationH : — N.F. Baker r. J’ierco (170:4), 2 Lil. Bayin. 
959. Refd. A1 koi> V. Taylor 2 Keb. 291. 

782. ,J— An action upon the case 


Cruchley (1028), Cro. Car. 140; \V. Jo. 195 
79 E. R. 723. 

^HHo/o/iV)H .•-* Refd. Maync r. Digle (1072), Frctiii. K. B. 
40 . 

771. Promising robbery.] -He would have A. 
rob the house of R., & he (inmi(‘ndo A.) did rob 
him; actionable. — J'roude r. J'roude (1077), 
2 Lev. 205 ; 83 E. R. 520 ; sub nom. J'rowde v. 
Prowde, T. Jo. 84. 


but, ” Thou ai*t a thief, for thou has robbed my 
orchard,” are not actionable. — Colt & Gilbert’s 
Case (1013), Godb. 241 ; 78 E. R. 140 ; sub nom. 
CooTE V. Gilbert, Hob. 77. 

AnnoUitimt Refd. Cleark r. (lilbert (1020), Hob. 9:41. 

783. .J -WllITACUE V. JIll.LIDELL 

(1047), Aleyn, 11 ; Sty. 27 ; 82 E. R. 888. 

784'. .1 — Edwards v. Eallowes 



(//) Theft. 


Thou art a thief, & hast stolen my corn ” ; 
may’ be alleged to be spoken of pltf., in pra'sctiiia, 
etc., without saying in audiiu^ etc. — Kkllan v. 


773 npnAriii ^ wiinoul saying in aii 

(ir>;n;, 1 Hjer, 2«"f7° E I! 5ib ® f “• 

77 A 1 A.. - ...Ml 1? ,■ . too, . — ANON. 


774. ■ .] An action will lie for sayung a man 

^ •‘'tole gold.— Boston r. Tatam, 
(1621), ( ro. .Jac. 023; 79 E. R. 530. 

775. . — Atkinson r. Newton, No. 702, 

ante. ’ 

larceny only.]-- It has been 
recently' adjudged that an action lies, though the 
charge be of petty laiceny, for the discredit Is not 
m the value but m the taking of that with a 
felomous intent (Hobart, C.J.).— Weiherly r 
Wel^ (1021), Win. 0; J24 E. R. 5. *^"*^**^^ 

Win !o 2 ; 127 E. fe 

778. “ Of everything,**] — Morgan « 

r oi E. k. • 

Anm^um .—Estd, Burnett r. Allen (1K58), 4 Jnr. N. 8. 

77 ~: Against husband of stealing wife's 

together. ]~In an 


883 ; 72 E. 

789, 

Jac. 074 ; 

A nmitntinn 

790. — 


]— Anon. (1010), Moore, K. B. 
B. 973. 

Smith v. Ward (1023), Cro. 

Beni. 137 ; 79 E. R. 583. 

- Meotd. GrcRory v. B. { 184 S). 15 y. b. 957. 

.J~In an action ujum the case 

for these words ; “I dealt not so unkindly with 
you when you stole a stack of my corn ” : — Held : 
the action lies. — Cooper v. Hawkeswell (1075), 
2 Mod. Rep. 58 ; 80 E. U. 939. 

791. Lead from church.]—” Thou hast 

robbed the church, & stolen lead from it,” an* 
actionable words. — Benson v. Morley (1007), 
Cro. Jac. 153 ; 79 E. R. 134. 

;~Reld. Bybthoni’tt ('ase (1035), CTo. Car. 417; 

Bcavor r. Hides (1766), 2 Wils. 30U. 

792. Orchard.] — Colt & Gilbert’s Case, 

No. 782, ante, 

793 . ~ Apples.]— 8mith r. Ward (1623), 


action for slander the words complained of wcTe 


part IV. SECT. 2. SUB-SECT. 2.— 
E. (h). 

778 1. General charge, of theft 1 

Lkk r. Ritchie (1901), OF. (CT.’ of 


A nnotation 
L. R. 509 


642 ; 41 He 

H. L. T. 3.5.— SCO’?;* 

Vfor* after offence.] 
In i^der the evidence 

in »tipi>ort of one of tbe pleai« of Jiwtl- 


Mentd. Gregon’ r. H. (1848), 15 Q. B. 057. 
12 


flcation of a charge of theft wa« very 
Biruiig, aiiflicient to have warranted a 
conviction if pltf. ha<l boon on hla 
t rial. The charge, however, M'aa made 
three yoara after tlie aJlegud ufTence, 
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794. Turnips & grass.]— Bynion v. Trot- 

TEii (1050), Sty. 231 ; 82 E. It. G70. 

796 . Bricks.]— Tho woiiIh “he is a thief, 

& has robbed me of my bricks ” :-~Held : slan- 
derous. Larceny Act, 1827 (c. 20), s. 0, having 
given a legal definition to (& thereby having 
removed all ambiguity of meaning from) tho word 
rob ; 4^ ** bricks ” being, in the ordinary 

sense, considered as chattels, & severed from the 
freehold. — Slowman r. Dutton (1834), 10 Bine 
402 ; 4 Moo. & S. 174 ; 131 E. R. 000 ; 8ub nom. 
Sloman V, Dutton, 3 L. J. C. P. 109. 

^nnotohons;— Reid. Curtis v. Curtis (18:i4), 4 Moo. & S 
667 ; Day v. Uobiusou 1 Ad. & El. 5 . 04 . 

Larceny Act, 1010 (c. 50), ss. 1, 8. 
796. Charge with words of abuse — Rogue & 
thief.]— For the word “ thief ” it [action] is main- 
tainable, unless it be coupled with other woi'ds, 
which prove it to bo no felony intended. — Robins 
i’- Franks (1001), CVo. Eliz. 857 ; 78 E. R. 1083. 

0** pirate.]— Adam-s’s 
Case (1025), Lat. 47 ; 82 E. R. 208. 

798. -.] — If one call another “thief,” 
together with many other names of gimeral abuse 
not imputing crime, & no other evidence being 
given to explain th(^ sense in whicli the word 

‘thief” was used, the jury find for pltf., the ct. 
will not set the verdict aside, for th<i action may 
be maintained for the word “ thief.” 

The; manner in which the words were pro- 
nounced & various other circumstances might 
explain tho moaning of the word (Man.sfield, (’.J.). 
—Penfold V. Westcote (1800), 2 Bos. (fc 1\ N. R. 
335 ; 127 E. R. 050. 

799. Pocket picking.] — Dromant v. Westofer 
(1008), Yelv. 130 ; 80 E. R. 02. 

800. .] — “Pickpocket” not actionable. — 
H Arrs V. Rymks (1071), 2 Lev. 51 ; 1 Vent. 213; 
83 E. R. 445 ; sub nom . Wa'I'ts v. Grimes, 3 
Keb. 34. 

801. Charge of ** maintaining thieves.’*]— The 

fact wliicli constitutes the gist of tho action must 
be directly averred. — Ball Bridges (1000), 
Cro, Eliz. 740 ; 78 E. R. 978, Ex. Cli. 

Annotation Mentd. I’uiuo r. Partiifh (l(5iU), (’arth. 191. 

802. .] To say “ Thou art a maintainer 
of thieves to steal my master’s goods,” is action- 
able.— Rennet V. Tabkam (1022), Cro. Jac. 029; 

79 E. R. 541 ; sub nom. Rennet’s Case, Palm. 
278. 

803. Charge of having been “arraigned” for 
theft.]— “ lie was arraigned for stealing hogs ” 
are actionable words. — Halley v. Stanton (1032), 
Cro. Car. 208 ; 79 E. R. 833 ; sub 7 iom, Haley v. 
Stanton, W. Jo. 299. 

T^irraut (173()), Lee Umi). 

having been imprisoned for 
theft.] Words, “ He was put in the roundhouse 
for stealing ducks at 0.” are actionable. — Beavor 
r. Hides (1700), 2 Wils. 300 ; 95 E. R. 822. 

(i) Treason. 

805. Harbouring & maintaining traitors.] — 

Anon. (1580), Uouldsb. 48 ; 75 E. R. 980. 

806. Traitorous knave.] — For tho words “ rebel- 
lious knave,” action lieth not ; but “ traitorous ” 
being joined w'ith it, action lieth {per CuH.). — 
Ward v. Thorne (1590), Ci*o. Eliz. 171 ; 78 E. R. 

Annotation Befd. Glaiivlll r. CluHy (1603), 1 Sid. 132. 

5?’^- to the State.]— [The words] 

Thou art an enemy to tho State,” are action- 


able. — Charter v. Peter (1698), Cro. Eliz. 602 ; 
78 E. R. 844. 

AnnotatwnH : — Mentd. Morilon v. StoveriH (1741), Wllles, 
271; llilcH t\ Drover (1H32), 9 Bing. 128; Hughen v. 
l{ceH(1838), 8L. J. fix. 46. 

808. “ A rebel.”] — To say “ Thou art a 
rebel,” is not actionable. — Wells v. Hemmerson 
(1598), Cro. Eliz. 021 ; 78 E. R. 862. 

AmioMion Eefd. Glanvill v. Gully (1663), 1 Sid. 132. 

809. .] — “ Thou art a rebel, & all that 

keep thee company,” are actionable words. — 
Redston V. Eliot (1598), Cro. Eliz. 038 ; 78 E. R. 
878. 

I 810. .] — [The words] “ Thou art a rebel,” 

are not actionable. — Fountain v. Rogers (1602), 
Cro. Eliz. 878 ; 78 E. R. 1103. 

811. .] — Glanvill v. Gully (1063), 1 

Sid. 132 ; 82 E. R. 1014. 

812. “ Not a true subject.”] — Waldegrave v. 
Aoas (1590), Cro. Eliz. 191 ; 78 E. R. 447 ; sub 
nom. Walgrave & Agur’s Case, 1 Leon. 335. 

AnnoUitiom : — Expld. & Distd. Sndtli v. Tumor (1608), Cro. 
J^ae 202. Consd. Lewes v. Walter (1616), 3 Bulst. 22.>. 
Refd. Hiieham r. Brooks (162.5), Win. 123 ; Clai'ges v. 
Rowe (1681), Froem. K. B. 280 ; How v. I’riune (1702), 

2 Ld. Rayiri. 812. 

813. .] — To say that a man is not a true 

subject, does not import a charge sufficiently 
certain to support an action. — Smtih v. Turnor 
(1008), Cro. Jac. 202 ; Yelv. 104 ; 79 E. R. 170. 

AnnotatiouH : — Refd. Towuseud v, Hughes (1676), Freciii. 
K. B. 222; Claires tJ, Rowe (1681). Freem. K. B. 280; 
Howe. ITiune (1702), 2 Ld. lUiyiu. 812. 

814. Accusation of speaking words of treason.] 

— An action upon the case was brought for these 
words, viz. “ Thou hast spoken words that are 
treason, I will hang thee for them ” : — Held : 
the words were actionable. — Blanchflower v. 
Atwood (1007), Yelv. 107 ; 80 E. R. 73 ; sub nom. 
Anon., Godb. 153. 

Ayinntat ions Consd. Berisford r. TTess ( 1611 ), Oro. Jac. 
27;'). Refd. Hitchain r. Brooks (162.)), Win. 123. 

815. .] — To accuse a person of having 

syioken treason is slanderous & actionable. — 
Berisfobd V. PRE.SS (1011), Cro. Jac. 275 ; Yelv. 
197 ; 79 E. R. 230 ; suh nom. Berefoord v. 

J ’kks.se, 1 Bulst. 147. 

816. .]— Slander, in saying “ that L. did 

say that there is no prince in England ” : — Held : 
actionable, it being averred that never did say 
so.— L ewis v. WaLter (1017), Cro. Jac. 413 ; 79 
E. R. 352 ; sub nom. Lewes v. Walter, 3 Bulst. 
225 ; 1 Roll. Rep. 444. 

817. .]— Fry v. Carne (1724), 8 Mod. Rep. 

283; 88E. R. 201. 

818. “ Traitor.”]— Smith V. Whitbhook (1016), 
J. Bridg. 59 ; 123 E. R. 1199. 

819. .] — It is actionable to call another 

traitor (Dodderidge, J.). — Smith v. Crashaw 
(1625). Beni. 152 ; 2 Bulst. 271 ; Cro, Car. 15 ; 
Lat. 79 ; Palm. 315 ; 2 Roll. Rep. 258 ; W. Jo. 93 ; 
73 E. R. 1019. 

AntMtntkms .-—'StBld. Savill v. Koberts (16‘)8), 12 Mod. Rep. 
208 ; Anhby v. White (1703), 2 Ld. Rayin. 938. Mentd. 
Baniardlston v. Sname (1674). 6 Stale Tr. 1063 ; R. r, 
Sudbury (1698), 1 Ld. Raym. 484 ; Jones r. Gwyim (1712), 

D) Mod. Hep. 214 ; Parker r. Langly (1712), 10 Mod. Hep, 

w W « 

820. “Committed treason beyond the seas.”]- 

“ Thou hast committed treason beyond the seas ” 
are actionable words. — Lewis v. Coke (1017), Cro. 
Jac. 424 ; 79 E. R. 302. 

821. Brought tho King to death.] — Lewes v. 
Roberts (1001), Hard. 203 ; 145 E. R. 453. 

822. “ Seen In rebellion.”] — Dalton v. Sadd 
(1608), 1 Sid. 381 ; 82 E. R. 1169. 


for whl(^ there had bot^u no prosecu- 
tion, & doft. had no siHHJial interest in 
tho matter, The jury tiavJug found 


for pltf., & $150 damatres, the et. re- 
fiweil to interfere. — K uuak r. Nkwell 
(1865), 24 U. G. U. 215.— CAN. 


b. Charge with words of 
added .] — Huntkr v. Hustru (1865), 
25 U. C. It. 145.— CAN. 
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Libel and Slander. 


Sect. 2. — Siatemente actionable per se: Sub-sect. 2, 
E. (i) & U); svt)-8ect8, 3 & i. Sects. 3 & 4: 
Sub-sect. 1.] 

823. A disaffected person.] — He is a l^s- 
byterian, & designs Sc practises against the King 
Sc his interest : — Held : not actionable. — Paine 
V. Verdain (1072), 1 Pieem. K. B. 31 ; 89 E. B. 
2.5 ; sub 7io7n. Payn v. Verdon, T. Jo. 23. 

824. .] — DuvAJj. r. Price (1091), Show. 

Pari. Pas. 12 ; IE. R. 8, II. L. 

Antiotafion^ : — Reid. Onslow r. Horne (1771), 2 Wm. Bl. 
7C.0. Mentd. Norfolk Earldom (190(i). 23 T. L. H. 114. 

(/) Miscellaneous Crimes. 

825. Attempt to procure abortion.] — Read- 
ing’s Case {circa 1029), Het. 18 ; 124 E. R. 300. 

826. Action endangering life.] — Words im- 
puting an action which endangers life are action- 
able. — Passie V. Mondford (1000), Cro. Eliz. 747 ; 
78 E. R. 979. 

827. Piracy.] — Adams’s Case (1025), Lat. 
47 ; 82 E. R. 208. 

828. .]— Anon. (1580), Godb. 89 ; 78 

E. R. 55. 

829. Extortion — Plaintiff not public ofllcial.] — 

Lynseis’ Case (1584), Moore, K. B. 182 ; 72 
E. R. 518. 

830. Coining.] — Blake v. Stanley (1598), 
C'ro. Eliz. 029 ; 78 E. R. 809. 

831. say that pltf. was in gaol for 

coining is malicious, A actionable. — ^G ainford v. 
Tuke (1019), Cm. Jac. 536 ; 79 E. R. 400. 

832. Rape.] — Bridges Sc Mill’s Case (1023), 
Godb. 287 ; 78 E. R, 108. 

833. .]— Lentall’s Case (1030), Litt. 337 ; 

124 E. R. 274. 

834. Unnatural offence.] — Poturite v. Barrel 
(1004), 1 Sid. 220 ; 82 E. R. 1008. 

835. Between man & woman.] — Qu. : 

wdiether words imputing an unnatural offence 
between a man Sc woman supports an innuendo 

of felony.— C r. Lindsell (1847), 9 L. T. O. 8. 

21 ; 11 J. P. 352. 

836. Sacrilege.] — Words charging pltf. with 
saci-iJege : — Hc/d : not actionable. — Stukely’s 
(Lady) Case (1072), hYeem. K. B. 07 ; 89 E. R. 51. 

837. Heresy.] — Words, charging heresy, not 
actionable, without special damage. — Dudley v. 
Spencer (1078), 1 Freem. K. B. 277 ; 89 E. R. 198. 

838. Bribery at election.] — If, during the 
election of a member of Pailiament, a voter, in the 
presemee of the candidate, hold up money in his 
iiand, Sc say, “ These guineas are A.’s (the 
candidate) ; they w’ere given to me to vote for him ; 
he has bought my vo^ ; Sc he shall have it ” ; 
the words are actionable. — Bendish v. Lindsey 
(1708), 11 Mod. Rep. 193 ; 88 E. R. 983. 


839. Arson.] — Declaration stated, that deft, 
intending to cause it to be believed that pltf. had 
been guilty of wilfully setting his house Sc premises 
on fire, said of pltf., that he had set fire to his own 
premises, meaning that he had been guilty of 
wilfully setting fire to the premises, which, while 
in his occupation, had been destroyed by fire : 
After verdict for pltf., the judgment was arrested, 
on the ground that wilfully setting his own pre- 
mises on fire was not, except under special cir- 
cumstances. a crime punishable by law ; & the 
ct. would presume only such circumstances as it 
was essentially necessary for pltf. to have proved in 
support of his declaration. — 8weet apple v. Jesse 
(1833), 6 B. & Ad. 27 ; 2 Nev. & M. K. B. 36 ; 2 
L. J. K.B. 181 ; 110E.R.702. 

Annotations : — Befd. UiKby r. Heron (1837), 1 Jur. 658; 
Evans r. Gwyn (1844), 5 Q. B. 844 ; Harnett r. Allen 
(1868), 3 H. & N. 370. 

840. Bigamy.] — H eming v. Power, No. 561, 

' ante. 

841. Bringing blackmailing action.] — Marks 
I V. Samuel, No. 533, ante. 

Sub-sect. 3. — Imputation op Disease. 

842. Charge of having disease.] — L\'M v. 

Hockley (1607), 1 Sid. 324 ; 82 E. R. 1134. 

843. .] — ViLLERs V. Monsley, No. 9, ante. 

844. Venereal disease.] — Boxe’s Case 

(1582), Cro. Eliz. 2 ; 78 E. R. 208. 

845. .] — (1) In actions for slander 

two things are requisite : that the person 
scandalised be certain Sc that the scandal be 
apparent from the words themselves. The office 
of an innuendo is to d(;signate a person w’ho has 
been named in certain before, Sc in effect it stands 
in place of preedidus ; but it cannot make a person 
certain who was before uncertain. Nor can it 
alter or extend the meaning of the words themselves. 

(2) “ Hang him, hang liim, he is full of the pox ; 

I marvel you will eat or drink with him. I will 
pmve that he is full of the pox,” innuendo the 
j^*nch pox ; — Held : this innuendo did not do 
its proper office ; for it endeavoured to extend the 
general words ” the pox ” to the French pox, Sc 
by imagining an intent which was not apparent 
by any precedent words to which the innuendo 
should refer ; Sc the words themselves should bo 
taken in mitiori serwu. — J ames v. Hutlech (1599), 

4 Co. Rep. 17 a ; Moore, K. B. 573 ; 70 E. R. 900. 

Annotations A 8 to (1) Raid. II. r. Grlcn© (1(597), 1 Ld. 

Ilaym. 260 ; Holt v. ScholefleUl (1790), (5 Term Rep. 691 ; 

Grcffory v. It. (1850). 16 Q. H. 957. Generally, Reid. 

Blackham r. PuKh (1846), 15 L. J. C. P. 290. Mentd. 

Attree v. Scutt (1805), 2 Smith, K. B. 419. 

846. .] — Action for these words : 

” Thou art rotted with the pox ” : — Held : the 


PART IV. SECT. 2, SUB-SECT. J 
E. (j). 

8391. Arson ,] — Wordw Kpoken 
puting the crime of ainou, where 
burning of the building of which i 
accused M’ould not hav’c con 
fuUid such crime, are not actiona 

"ViV* (1837), 5 O 

o 1 0. — LAN. 

0 . Abortion.] — The words alle 
lu the declaration were, “ it’s 

nothing else k 

that girl m the house last w’lntor 

banish the yoi 
baker. Innuendo, that pltf. t 
medicine to procure abortion ; — lit 
the declaration charged a good ca 

(18o3), 10 U. C. II. 348. — CAN. 

irw . }— The word ‘ ‘ bli 
mailing is llliellous per se, roonh 

^ not lie u 

pitr. to prove the falsity of 


charge : for the purposes of the trial 
it is presumed in his favour, & tbo 
onus Is ou deft, to prove It to bo 
tnie. If iustlflc&tlon lie pleaded. — 
MAtrnoNALD V. Mail Pbintino Co. 
(1901), 21 C. L. T. 495 ; 2 O. L. 11. 
278.— CAN. 

6. Malicious injury to property .] — 
In an action of slander: — Held: any 
defamatory charge referable to wrong- 
doing under K. 8. C., c. 168, ss. 26, 58, 
rclatlng to malicious Injury to property, 
Is actionable, without proof of spcclaj 
damage.— Houtucy v. Harris (1889), 
18 0. K. 405. — CAN. 

f. Offence against Fishery Acts .] — 
To say of a person that be drew a river 
at i^ght, thereby imputing an offence 
the Fishery Acta, is not an 
inaputatlon of such an offence as is 
Bufnolent to make the words actionable 

®'OOT (1866), 16 

T. 116. — IR, 


g. Incest.] — Held: words imputing 
tho crime of iuc<>st to a paid preacher 
or lay exhorter of the Methodist 
(Jhurem, are of themselves actionable, 
without special damage, on the ground 
that the tendency of the slander 
is to occasion the loss of pltf.’s 
employment or otfloo, even though 
it was not spoken with roferonoo to 
the offloc. — Stark r. Garunkr (1842), 
6 O. S. 512.— CAN. 


PART IV. SECT. 2. BUB-SECT. 8. 

8441. Charge of haHnq disease — 
Venereal disease .] — In slander, for that 
deft, usod language importing that pltf. 
was suffering from venereal disease, 
variously doscrlbod by deft, to various 
persons by the use of vulgar Enf^b 
words : — Held : the impulation was 
actionable without special damage. — 
Frknoh V. Smith. (1928] 3 D. L. R, 
902 ; 63 0. L. U. 28.-<~CAN 
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words were actionable. — Davies v. Taylor (1599), 
Cro. Eliz. 648 : 78 E. E. 887. 

Anmiation : — Folld. Miller's Case (1617), Cro. Jac. 430. 

847. .1 — Milner v. Reeves (1617), 1 

Boll. Abr. 43, pi. 3. 

848. .] — Crittall V. Horner (1018), 

Hob. 219; 80 E. B. 366. 

849. .] — Shrewsbury’s (Countess) 

Case (1626), Beni. 165 ; 73 E. B. 1021. 

850. ,] — Smith v. Hobson (1048), 

Sty. 112 ; 82 E. B. 571. 

851. .] — Elyott V. Blague (1051), 

Sty. 283 ; 82 E. R. 713. 

862. .] — Marshall v, Chickall 

(1661), 1 Sid. 50 ; 82 E. R. 963. 

863. .] — Prohibition granted to the 

Spiritual C’t. to stay a suit there for calling a 
woman “ a pocky whore.” — Whitfield v. Powel 
(1698), 12 Mod. Rep. 248 ; 88 E. R. 1297. 

854 . .j — Saying a jjerson has the 

French pox is actionable. — Grimes v. Lovel 
(1609), 1 Ld. Raym. 446; 12 Mod. Rep. 242; 
Holt, K. B. 593 ; 91 E. R. 1197. 

Annotation : — Befd. Evans r. Gwyn (1814), 8 Jur. 643. 

866. -.] — Clifton v. Wells (1702), 

1 Ld. Raym. 710 ; 12 Mod. Rep. 634 ; 91 E. R. 
1373. 

856. .] — To say of a person that he 

has the venereal disease, is actionable 'per se. — 
Blood worth v. Gray (1844), 7 Man. & G. 334 ; 
8 Scott, N. R. 9 ; 3 L. T. O. S. 56 ; 135 E. R. 140. 

857. Leprosy.] — ” Thou art a leprous 

knave,” are actionable words. — Taylor v. Perkins 
(1607), Cro. Jac. 144 ; 79 E. R. 126. 

Annotation: — FoUd. Miller’s Case (1017), Cro. Jac. 430. 

858. Charge of having had disease.] — These 
words spoken of a woman, ” I have kept her 
common these seven yeai’s ; she hath given me 
the bad disorder, & tlireo or four other gentle- 
men,” are not actionable, because they may 
refer to a time past ; & no prohibition will be 
granted to a spiritual ct., in wliich a sentence has 
been pronounced on a libel for this charge. Charg- 
ing a pei^son with having had a contagious disorder 
is not actionable, because it is no reason why the 
company of a person so charged should be avoided. 
— Carslake V. Mapledoram (1788), 2 Term Rep. 
473 ; 100 E. R. 255. 

Amwtation : — Refd. Exp. Evans (1813), 7 Jur. 420. 


859. Venereal disease.] — Action for these 

words : ** Thou wert laid of the French pox ” : — 
Held: actionable. — ^Austin v. White (1591), 
Cro. Eliz. 214 : 78 E. R. 470. 

Annotations: — Dbtd. Carslake v. Mapledoram (1788), 2 
Term Kep. 473. Mentd. Gwynno v. Burnell (1835), 4 
L. J. Ex. 340. 

860. .] — If one should say of another 

that he was laid of the pox, these words are action- 
able, & it shall be intended to be the French pox 
(Fenner, J.). — Stowe v. Holland (1612), as 
reported in 1 Bulst. 112 ; 80 E. R. 808, Ex. Ch. 

Annotation: — Hentd. Lawrance v. Woodward (1632), Cro. 
Car. 277. 

861. .] — To charge a woman with 

having had the pox is actionable. — Mili.ER’s Case 
(1617), Cro. Jac. 430 ; 79 E. R. 368. 

862. .] — Dutton v. Eaton (1647), 

Aleyn, 30 ; 82 E. R. 899. 

863. .] — Hobson v. Hudson (1660), 

Sty. 219 ; 82 E. R. 660. 

864. .] — Marshall v, Chickall 

(1661), 1 Sid. 50 ; 82 E. R. 903. 

865. .] — Not actionable to say A. 

has had the pox. — Taylor v. Hall (1742), 2 
Stra. 1189 ; 93 E. R. 1118. 

866. .] — Carslake v. Mapledoram, 

No. 858, ante. 


Sub-sect. 4. — Imputation op Unchastity 

IN Female. 

ScCf noWf Slander of Women Act, 1891 (c. 51), 


Sect. 3.— STATEMENTS ACTIONABLE ON PROOF 
OF SPECIAL DAMAGE. 

See Part VIII., Sect. 4, post. 


Sect. 4.— MEANING OF THE STATEMENT. 

Sub-sect. 1. — In Generate 

867. Sense reasonably understood by hearers.] — 

Fleetwood v. Curle, No. 451, ante. 


PART IV. SECT. 2, SUB-SECT. 4. 

h. General rule .] — In an action 
for damages for words spoken imputing 
unchastity to a woman : — Held : the 
words in question were such as to con* 
stltute actionable slander, &, although 
there was no actual proof of damage. 
It is a case where substantial punitive 
damages should bo allowed. — M it- 
chell V. Clement (Alta.), 11919] 1 
W. W. 11. 183.— CAN. 

k. Charge during judicial pro- 
ceedings .] — In an action for using words 
of pltf. imputing imchastity, it ap- 
peared that Ihe words in question wore 
used while deft-, was conducting a 
prosecution before a magistrate against 
pltf. for an assault : — Held : the occa- 
sion was privileged. — H endkrbon v. 
SooTT (1892), 24 N, S. R. (12 R. & G.) 
232.— CAN. 

l. Woman not party.] — In 

Judicial proceedings, a rash & unneces- 
sary charge of adultery against a 
woman not a party to the process : 
— Held : defamation. — M'V ank e. 
M'ALTiNS! (1805), Hume, 825.— SCOT. 

m. ImpukUion by slang.] — In 
slander, for imputing unchostity to 
pltf., a married woman, it was proved 
at the trial that the language set out 
10 the statomeot of claim was used by 


deft, concerning pltf., but no special 
damages was proved : — Held : al- 
though one of the vulgar words used 
by deft, was not to be found in Eng- 
lish dictionaries, & the other not in 
the sense of sexual intercourse, yet the 
words were oomiuonly used with a 
defamatory meaning &, were so under- 
stood by those to whom they were 
spoken. Pltf. was entitled to succeed 
without proof of special damage. — 
FiiENCH V. Smith, 11923] 3 D. L. R. 
904; (1922) 53 O. L. R. 31.— CAN. 

n. Advertisement in newspaper — 
"Wet nurse uninted irnmediatuy ” — 
Within five months of marriage .] — 
Wood v. Edinburgh Evening News, 
Ltd., (1910] S. C. 895 ; 47 Sc. L. R. 
786 ; 2 S. L. T. 93.— SCOT. 

0 . Allegation that unmarried woman 
married — <£* mottier of son.] — Deft, 
knowing that pltf. passed as an un- 
married woman, stated to several 
persons who also believed her to be 
unmarried, that K., who lived in the 
same house as pltf., was her son by 
one M. &; that she was married to 
him : — Held : the statement, if false, 
was defamatory. — K. v. T. (1903), 21 
8. C. 177.— S. AF, 

p. Meaning of expression used .] — 
In an action of defamation for calling 


a woman a whore, it is sufficient to 
aver in the declaration that deft, in- 
tended to impute uuoheistity. — M ar- 
tjnda_le e. Murphy (183.')), 2 N. B. R. 
(Ber.) 161.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

867 i. (Sense reasonably understood by 
hearers.] — The m»e of words Imputing 
an indictable offence is actionable or 
not according to the sense in which 
they may be fairly understood by by- 
standers not acquainted with the 
matter to which they relate. — Young 
r. Sloan (1852), 2 C. P. 284.— CAN. 

887 ii. .] — In on eiction for 

slander. If the words used by deft, are 
capable of being reasonably under- 
stood in a slanderous sense, it should 
be left to the jury to find whether or 
not they wore so used.— Cameron v. 
Overend (1905), 15 Mon. L. R. 408. 
—CAN. 

867 ill. C. V. D., [19251 1 

D. L. R. 734 ; 43 Can. Crim. (5as. 235 
56 O. L. R. 209, 606.— CAN. 

867 iv. .] — iNGUS V. Ingub 

(1866), 4 Maeph. (Ct. of Sees.) 491 ; 
38 Sc. Jur. 227.— SCOT. 

867 V. .) — Hunter v. Ferguson 

& Co. (1906), 8 F. (Ct. of Sees.) 674.— 
SCOT. 




Libel and Slander. 


Sect. 4. — Meaning of the statement: Snh-sccts. 1, 
2 <fc3.] 

868. Words used Ironically.] — K. v- 

Browne (1700), IJolt, K. B. 425 ; 11 Mod. Bop. 
86 ; 90 E. R. 1134. 

Annotation : — Reid. Boydoll r. Jones (1S31>). 7 Dowl. 210. 

809. .] — Harrison r. Tiiorndorouoh, 

No. 753, ante. 

870. .] — Pltf. &: doft. being present in a 

public-liouse where tliei*e had been a ralTle, deft. 
said “ I am surprised at B. allowing a blackleg 
in this irtom.” A witness being asked what he 
undei*stood by “ blackleg ’* said, “ a jjcrson in the 
habit of cheating at cai*ds.” The qu(‘stion was 
objected to, but allowed. The judge told the jury 
that if pltf. meant to charge <ieft. with being a 
gambler simply the action would not lie, but if he 
meant to impub' that he was a cheating gambler 
they woidd find for pltf.: — l]elti : (1) it is not 

actionable without s])<‘cial damagt? to ('all a man 
a blackleg, because it does not nec(‘ssarily mean a 
cheating gambler. (2) the (‘videnc(‘ as to the 
meaning of the word “ blackleg ” was not 
admissible. 

In considering questions of this kind we have to 
ascertain not (‘xactly the s('nse in which wc>rds 
are undei'stood by the liearers hut in what s«‘nst* 
they would be rejvsonably undei'stood (Bramwki.i , 
B.). — Barnett r. Aij.en (185S). 3 II. A: X. 376 ; 27 
L. .7. Ex. 412 ; 31 L. T. O. S. SK. 217 ; 6 \\'. B. 
048 ; 157 E. B. 510 ; sub nom. Bi’RNE'TI' r. Ai.i.en, 
4 Jur. X". 8. 4cS8, 

Antu)tafi(>n : — CrttrraUi/, Mentd. Hills v. Loridori (las 

Lijrht Co. (isde), H, bz N. 

871. . —CAriT-U. A C’orNTiKs Bank r. 

Henty, No. 121, ante. 

872. (1) In an action for damage to a 

business caused by miUicious falsehoods where 
the words arc not defamatory nor actionable per 
sc, pltf. must prove actual loss of customei's to 
whom the words were si>ok«‘n, A cannot as a mle 
give evidence of a general decline of business. 

Qu. : whether on jiroof of actual Joss the jury 
might award damages in excess f»f such actual 


will not strike it out on the ground tliat the words 
are incapable of a defamatory meaning, but will 
leave the question whether they arc capable of 
such a meaning to be dealt with b^y the judge at 
the trial. — Moore v. Lawson (1915), 31 T, L. K. 
418, C. A. 


Sub-sect. 2. — Words Construed in 
Ordinary Sense. 

878. General rule.] — In slander, words shall be 
construed according t-o their common acceptation. 
— Jepfryes r. Bayiiem (1638), Cro, Cm*. 510; 
79 E. B. 1040. 

879. .]— Aston v . BLACiRAVi: (1724), Fortes. 

Bep. 206; 2 Ld. Baym. 1369; 1 Stra. 617; 92 
E. B. 820 ; sub nom. Ashton r. UiiAouAVE, 8 
Mod. Bep. 270. 

Reid. Kent r. I’occK'k (1711), 2 Stra, IKtS; 

Onslow r. Horne (1771), 2 Wtn. HI. 

880. .] — Words are to be const rned by 

the et. as th(*y ar«‘ g(?nerally undei'sttKal.- (Jak- 
DiNER r. Atwater (1756), Sav. 265; 96 K. B. 
875. 

881 . .] — Wooi.NOTH r. Meadows, No. 608, 

ante 

882. .I—Boherts r. Camden, No. 958, 

post . 

883. Unless special circumstances proved.; 

(1) In an action for words spoken or written, the 
onlinary sen.se of those words is to be taken as 
the meaning of the speaker or writer, unl(?.ss 
something be shown to have taken j)laee which 
may give a peculiar cluu'acter to the exi)r(‘ssiuns 
ust'd. (2) In the absiuiee of any such evidence, 
a witness cannot be askt'd tl»e (lui'stion, “ What 
did you understand by the words ? ” Tl»e j>roi)er 
course to he adopted i.s tii-st to lay tin* foundation 
hy giving such evidence, A then the question 
becomes admissible.™- 1) AiNics A Braddoc’K r. 
Hartley (1818), 3 Exeh. 200 ; 18 1... J. Ex. 81 ; 
12 Jur. 109.3 ; 154 K. B. 815 ; sub nom. D.VNKs v. 


(2) Treating the action as one ‘of slamh'r he 

did not think it would Ik* enough to pmve that th(‘ 

words rendered the i)ltf. obnoxious U) a limited 

cla.ss like the babel's of B,, it should be jiroved that 

the words produe(*d a bad impi-ession on tlu? minds 

of average reasonable men (FAiiWEjj,. — 

Leei'ham r. Bank (1912), 57 Sol. .lo. Ill, V. A. 

Annofalion : — Am to (2) Consd. Myroft r. Slri^flR (l‘»21). 510 
L. J. K. H. 


873. .]— Myroft V. Sleight, No. 346, ante 

874. — - — Regard had to known opinions.]— 
On the issue whether a document is libellous, 
I'cgard must be had to the knowm opinions of thosf 
to whom it is addre,s.s(-*d,— B. v. Malatesta (1912) 
7 Cr. App. Bep. 273, C. (’. A. 

875. Words must be capable of defamatory 

meaning.]— Beamish r . Dairy Si m-ly Co. Ltd 
(1897), 13 T. L. B. 484, C. A. ’ 

876. .]~Nevill V. Fine Art A (Jenerai 

Insurance Co., No. 1010, post. 

877. ■ ~ Not decided on Interlocutory ap- 

plication.]- On an application to strike out a state- 
ment of claim in a libel action on the ground that 
It dhscloses no reasonable cause' of ac tion, the ct 


t r. Allc'ii (IS.'iS). 3 

H. be S. 37fJ. CjQld. Siin’m'MH v. .Milrlu-U (IHSti), <> ApR. 

CuH. l.MJ. 

884, .] — Capital A Counties Bank v . 

Henty, No. 121, ante. 

885. .] — l*ltfH. were dealers in motor cars. 

Deft, assocn. was a trade union certified as such 
under Trade I'nion Act, 1913 (c. 30), s. 2 (3), A 
other defts. were n'spec'tiveiy the chairiqan A 
meinbc' 1'8 of the council of the assoen. 'idle assocn. 
consisted of manufaeturc^i-s of motor v<*hicl(*8 A 
motor goods, A the manufacturers fixed ceH^iin 
prices for their gcxxls, above or below which they 
deemed it undesirable that their goods sliould Ix' 
sold. In order to enforce this object, tlie byi*- 
laws of tlie assocn. provided that on proof to the 
satisfaction of the council that any pemm has 
offered or advertised or sold any proprietary price- 
maintained article at a price above or below the* 
price fixed in the protc'cted list, the council might 
place the name of that person on a list called tJie 
“ stop list,” A give notice thereof to all members 
of the assocn., with an exception in tlie cose of 
contracts c'xisting at the date of admission of tlio 
proprietor to membi'rship ; A the council might 


8751. Words must hr capahle. of ih 
maiijry 7ru'animi.] — McDoltai.!, r. Gu 
RIK (1H.'»3), 1 W. H. .oao.— SCOT. 


(1883) 10 n. '(Ct.' of 

He. L. 11. 580.— SCOT. 

875 ill. .) — CAMpBKLLr. Hire 


A (Vk, Hav 
H. C. 1007 ; 
•H. L. T. 105- 


r. HmriiiK & (’o., [19071 
44 Kc. L. 11. 700 ; 15 

SCOT. 


876 iv. ,j — Hallaktynk A .Son 

t?. iouNo, 11913] E.D. b, 538.— S. AF. 


PART IV. SECT. 4 , SUB-SECT. 2. 

878 i. Ucncrul ruU.l — On demurrer 


to tt (UMilamtiun lu 19 m 4, tbe ct. will not 
cniiHtrue the wordM com plained of 
miliori gcnmi. but will wh 5 If there Ikj 
anytbiiiff wliich by reoMunable Intend- 
ment convey* an Imputation. —Mawk 
V. Pioo'IT (1809), 1. It. 4 V. L. 54.— 
IR. 
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PAiiT IV. — The Statement. 


also place on the stop list the name of any i)erson 
who should supply proprietary price-maintained 
articles to, or have any trade relations in regard 
to those articles with, any person whose name 
was on tlie stop list. The bye-laws further pro- 
vided that no member of the assocn. should supply 
any proprietary price-maintained article to, or 
have any trade relations in regard thereto with, 
any ijcrson whose name was on the stop list. 
Pltfs., who were not members of the assocn., on 
behalf of a customer advertised for sale a new 
motor-car, which was being manufactured by a 
member of the assocn. was to be delivered 
shortly, at a price exceeding the price fixed by 
the manufacturer. The council of the assocn., 
after hearing pltfs., decided to place their name 
on the stop list, A ijublished the stop list with 
pltfs.’ name, among otliers, on it in the trade 
journals, IMtfs. thereupon brought an action for 
an injunction to restrain defts. from publishing 
pltfs.’ name in the stop list, or from publishing 
any libel of pltfs. injuriously affecting th(‘m in 
their business. The libel complained of was the 
I)ublication of the stoj) list, which stated that 
“In x>^‘i’«uance of its i)olicy of conserving the 
lixed retain prices scheduled in its protected lists, 
t in; Motor Trade Assocn. issues the subjoined stoj^ 
list undcT XK)wer of its bye-laws. . . . luitil fui-ther 
notice the following parties are not to be suf)idied 
directly or indirectly with any of the articles on 
the i)roteeted lists of this assocn.’’ Then followed 
t he names A: addresses ; — Held : as to the alleged 
libel, in tin* absence of evidence that the words 
would be understood in a meaning other than their 
ordinary meaning, they were not capable of a 
defamatory meaning, — Ware <fc De Frkville, 
Ltd. V. Motor Trade Assocn., [1921 J 3 K. B. 
40 ; 00 L. J. K. B. 040 ; 125 L. T. 205 ; 37 T. L. K. 
213 ; tn4b noin. Wake A i)E Freville, Ltd. v. 
Motor Tj^ade Assocn., 05 Sol. Jo. 230, C. A. 
Annotidion : — Mentd. Sorroll t\ Suiitli, llUHoJ A. C. 700. 


ScD-sEC’T. 3 . — Statement Considered with 

Context. 

886. General rule.] — In scandaluni nnnjnatuni 
for saying “ You like nut of me since you like those 
that maintain sedition against the Queen’s pro- 
ceedings,” deft, justified by showing the occasion 
of sj^eaking the words, & that pltf. encouraging 
men to pi-each against the Common l*rayer, he 
only meant that he liked of those who maintained 
sedition innuendo ncdiiiosmn ifftarn docirinam 
against the Queen’s i)roceedings : — Held : this 
was a sufficient extenuation of the words. — 
Cromwell’s (Lord) Case (1578), 4 Co. Hep. 12 b ; 
7(1 F. K. 877. 

Aniudaliovs ; — Refd. Birchley’H Vane (L)8.''>), 1 Co. Rep. 
1() a ; JJavlH r. Oardincr 4 Co. l{cp. IG b ; Biitt- 

rldgo'H Case (1(5GU), 4 Co. Rep. 18 b; Frost r. Eyre (1616), 
;) lUilst. 265 ; Wright r. Oerrard (1618), Hob. 306 ; 
Wheeler & ApplcUm’s Case (1623), Godh. 339 ; Say & 
Seal r. Stephens (1628), Cro. Car. 135 ; Rarnurdiston r. 
Soame (1674), 6 State Tr. 1063 ; Townsend v. Hughes 
(1076), Freein. K. B. 222; How r. I’rin (1702), 7 Mod. Itep. 
107 : Kdsall V. Russell (1812), 4 Man. & G. 1090 ; Brein- 
ridge v. Latimer (1864), 1 New Rep. 285. Mentd. Travci-so 
, V. Daws (1673), Freom. K. B. 324 ; Shaftsbui-y r. Dlgby 
(1676), Freom. K. B. 429 ; Oldroyd v. Cramptou (1837), 
7 L. J. C. R. 57. 

gg7. .j— Shrewsbury (Karl) v. Stanhop 

(1504), Poph. Od ; 79 K. K. 1181. 


888 . .] — In slander, the meaning of equi- 
vocal words may be ascertained by the import 
of their context. — Brook v. Wise (1602), Cro. 
Eliz. 878 ; 78 E. R. 1103. 

889. .] - Slanderous words shall be ex- 

pounded by their context. — Robins v. Hildredon 
(1605), Cro. Jac. 65 ; 79 B. R. 55. 

Annotations : — Refd. Califord r. Knight (1618), Cro. Jac. 

514. Mentd. Oainsford v. GrltBth (1607), 2 Keb. 201. 

890. .] — Equivocal words shall be ex- 

plained from the context according to the common 
sense, & not taken in mitiori aensu. — Turner v» 
Champion (1617), Cro. Jac. 442 ; 79 E. R. 378. 

891. Statement must be considered as a whole.] 
— (1) It is not libellous for a writer who allows 
the Sovereign to be solicitous for the welfare of 
his subjects, & who has no intention of calum- 
niating him or of bringing his personal govt, into 
I)ublic odium, to express regret that he has taken 
an erroneous view of any question of foreign or 
domestic policy. (2) On the trial of an informa- 
tion for a libel in a newspaper deft, has a right to 
have read in evidence any extracts from the same 
paper connected with the subject of the passage 
charged as libellous although disjoined from it 
by extraneous matter & printed in a different 
eliaractcr. — R. v. Lambert & Perry (1810), 2 
Camp. 398 ; 31 St ate. Tr. 335. 

Avnoiaiions : — As to (2) FoUd. Thornton t?. Stephen (1837), 

2 Mood. & R. 45. Refd. R. v. O’Connell (1844), 5 State 

Tr. N. S. 1. (JrnrraUu, Mentd. R. v. Grant, Itanken & 

Hamilton (1848), 7 .State Tr. N. S. 507. 

892. ,] — In an action for a libel, deft, has 

a right to have the whole of the publication read, 
from which the x)assages charged are extracts. — • 
Cooke v. Hughes (1824), Ry. He M. 112, N. P. 

893. .] — A count for a libel stated that 

deft. i)ublished a false libel of & concerning pltf., 
containing amongst other tilings, the false, etc., 
matter of & concerning pltf., tliat is to say 
“ Threatening letters. The Middlesex Grand Jury 
have returned a true bill against a gentleman of 
some property, named French ” meaning pltf. 

“ M-ith this, that pltf. will verify tliat deft, thereby 
then & there meant to insinuate & have it under- 
stood, that pltf. had been suspected to have been 
& liad been guilty of the offence of sending a letter 
without any name or signature thereto subscribed, 
directed to T., threatening to kill & murder T., 
a subject of the rc‘ahn, with a view <fc intent to 
extort”: — Held: (1) the innuendo at the con- 
clu.sion of the count was bad, (2) the matter was 
libellous without such innuendo, which might be 
rejected as surxffusage. — U arvey v. French (1832), 

1 Cr. & M. 11 ; 2 Moo. & S. 591 ; 2 Tyr. 585 ; 

1 L. J. Ex. 231: 149 E It. *^93, Ex. Ch. 

A n notations As to ( 1 ) Refd. Williams Stott (1833), 1 

Cr. & M. 675 ; Barrett t\ Lork (1851), 3 H. L. Caa. 395. 

As to (2) Apld. Williams r. Gardiner (1836), 1 M. & W. 

245. Refd. Waklcy r. Healey (1849), 7 C. B. 591. 

894. .J — In an action for a libel, on not 

guilty XJb*aded, it appeared that the libel, which 
was contained in a newspaper, purported to be 
tlie account of a trial of a former action, brought 
by x^ltf. for a libel against third x^arties, & after 
stating the libel in the original action, & the facts 
proved by defts., & the summing up of the judge, 
stated that the jury found a verdict for pltf. with 
£30 damages. No evidence was given as to any 
such trial liaving, in fact, taken place, or whether 
the rexiort was fair or not. The judge left it to 
tlie jury to say, whether the I'eport, although it 

D. 755.- 5. AF. 

q. Drfamaiory ineuninQ — Interpret - 
ing alleged libel by other puhliceUion.) 
— Although one publication In a news- 
pai>er haa boon found by tho jury not 
to bo libellous of pUf., it may properly 


PART IV. SECT. 4, SUB-SECT. 3. 

886 i. Octirral — Deft, said of a 

married woman to her husband that 
C. Hijcaks very lightly of her : — Held : 
thesu words wore defamatorj', having 


regard to the whole oouverwvtlon In 
whieh they \vt‘iv spoken. — L amb r. 
Wi.;sT (1894), 1.5 N. S. W. L. R. 120 ; 
10 N. S. W. W. N. 209.— AUS. 

886 ii. .] — KiMmoN v. llHO- 

DKSIA.N NkWS 1*A1*ERS, LTD., (1924] App. 
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Libel and Slander. 


Scd, 4 . — Meaning of the statement: Sub-sects, 3, 

contained some allegations injurious to pitf. was, 
if taken altogether with the statement of the 
verdict being in lus favour, injurious to pltf. on 
the face of it ; & the jury having found for deft., 
the ct, refused to grant a rule for a new trial. — 
Chalmers v. Payne (1835), 2 Cr. M. & R. 156 ; 
1 Gale. 69 ; 5 Tyr. 766 ; 4 L. J. Ex. 151 ; 150 
E. R. 67. 

Anrwtation: — Beld. Parmitor t?. Coupland (1840), G M, & 
W. 105. 

895. .] — Dicas V. Lawson (1835), 1 Gale 

69, n. 

Annotations: — Refd. Chalmers v. Payne (1835), 2 Cr. M. & 
11. 156. Mentd< Picas v. Brougham (1835), 1 Oale, 14. 

896. .] — (1) A man has a right to commu- 
nicate to any other any information he is possessed 
of in a mattor in which thev have a mutual 
interest ; & it is a perfectly legal & justifiable 
object for one to induce another to become a party 
to a suit as to a subject-matter on which botn 
have an interest ; & it is not because strong or 
angry language is used in such a communication 
that it will be a libel, but the jury must go further, 

6 see, not merely whether expressions are angry, 
but whether they are maUcious. 

(2) In an action of slander for words, some of 
which, if spoken, & understood in their ordinary 
sense, would certainly be actionable, the jury 
Tin Ay consider whether, taking the whole of the 
conversation together, the particular words are 
so qualified by the other parts of the conversation 
as to show that they were not intended to convey 
the idea which their primary & ordinary meaning 
would give. 

(3) If a letter containing a libel have the post- 
mark on it, that is primd facts evidence of its 
having been published. 

(4) ( In an action for libel A slander] the damages 
should be separated if you find for pltf. on both 
(Tindai., C.J.). — Shipley r. Toduunter (1836), 

7 C. & P. 680, N. P. 

Annotations: — As to (1) Beid. Blackham v. inigh (1846), 2 j 
C. B. 611. Gaicrally, Mentd. B. r. Tolaon (1889), 58 
L. J. M. C. 97. 

897. .j — In an action for a libel contained 

in a newspaper, deft, has a right to have read, as 
part of pltf.’s case, another part of the same news- 
paper referred to in the libel complained of. — 
Thornton v. Stephen (1837), 2 Mo^. & R. 45, 
N. P. 

Annotation : — Refd. Darby r. Ouscley (1856), 1 U. & N. 1, 

898. .] — R. V. O’Brien (1840), 4 State 

Tr. N. S. App. 1341. 

899. .] — The right of free discussion on a 

subject of public interest excuses the publication 
of defamatory matter, provided it appears to have 
been published not in that unfair or improper 
spirit, that is, in the spirit of intern 4 >erate & in- 
considerate imputation, which implies malice, in 
a legal sense, but in the spirit of fair discussion. 
The right of free discussion extends to comments 
in a journal upon sworn evidence, given on a sub- 
ject of public interest, even to the extent of im- 
puting that such evidence is unfounded, or even 
incautious or careless ; but if it is imputed, ap- 
parently without any fair foundation, that it is 
wilfully, “ maliciously,” or ‘‘ recklessly ” false, 
then there is an excess, which is evidence of what 
the law deems malice, &c. which takes away the 


protection or excuse arising from the exercise of 
the right of free discussion. 

The subject was one fit for public discussion ; 
for it was one, no doubt, of public interest. It 
related to the su]pply of gas, a matter of public 
importance & utility ; & pltf. had given evidence 
of importance before a Parliamentary committee 
on the subject ; A, though I do not read the 
evidence quite as the learned counsel for deft, 
has done, as conveying a charge of fraud or dis- 
honesty against the gas cos., yet pltf. appears to 
have been under the impression that there was 
an attempt to elude the tests ; & he having cer- 
tainly given somewhat strong evidence on the 
subject, it was quite fit that it should be discussed 
in a journal vmich dealt with such questions ; 
more especially dealing with it, as it seems, in 
the interest of the gas cos. Parties who ^ive 
such evidence, in which they express sucli opimons 
upon the conduct of others, no doubt must expect 
to have it criticised & discussed, & perhaps to be 
now & then dealt with a little roughly. Public 
men in every position must be prepared to go 
through this ordeal ; &, if they meet vith com- 
ments which are merely unpleasant, they must 
endure it manfully, without rushing always into 
actions. The right of public discussion on matters 
of public interest is important ; A it reciuires for 
its beneficial exercise that it should be (‘xercised 
fully Sc freely, without being subject to too harsh 
or strict a limitation. Sc so long as it is exercised 
fairly Sc honestly, it is protected or excused, even 
although it may incidentally inv'olve the publica- 
tion of defamatory matter. But at tlio same time 
the comments must be fair, that is, conceived in a 
fair spirit—in the spirit of fair di.scussion — Sc not 
to a spirit of reckless or inconsiderate imputation. 
That which is recklessly defamatory can hardly 
be deemed fair. Sc the article, which conveys a 
charge of recklessness with regard to truth, A, 
therefore, recklessness of truth, certainly is not 
consistent, in any reasonable sen.se, with fairness. 

Malice does not necessarily mean personal ill- 
will, though such ill-will may exist without i)er- 
son^ ground or enmity. Strong feelings may 
often arise in the course of the discussion of a 
public question ; A, though there must be allowed 
the fullest freedom in such discussions, yet it is a 
freedom wliich must not be abused for the purpose 
of reckless imputation, & must be confined to fair 
conmients — that is, comments which the jury con- 
sider ‘‘ fair ” in spirit Sc intention, judging from 
the language used (Cockburn, C.J.). — IIedley v. 
Barlow (1865), 4 F. & F. 224. 

900. .] — Defts. published an article re- 
ferring to pltf.’s newspaper os the ” Evening 
Ananias.” The innuendo alleged was that ^tf. 
was in the habit of publishing false news. The 
jm’y found a verdict for defts. : — Held : it was for 
the jury to determine in what sense the words 
were us^, having regard to the context Sc cir- 
cumstances of the case, & their verdict ought not 
to bo set aside. 

It is not disputed that, whilst it is for the ct. 
to determine whether the words used are capable 
of the meaning alleged in the innuendo, it is for 
the jury to determine whether that meaning was 
property attached to them (Lord Hkrschell, C,). 

The language used must be looked at as a whole 
in consideting whether the jury could reasonably 
come to the conclusion that the use of the word 
WCM5 not intended to convey, Sc that those reading 


bo read in connection wlUi aubse- 
quent pnblicatiouH in the 8anie 
uewopapor upon the eame matter, 


found by the jury to be libclloiM of 

HV*’**®*’® asoertalning 
whether the latter are capable of the 


libeUocui meaning attributed to them. 
— I’lLCURK r. KNOWLSS (1»00), 10 
N. Z. L. It. 368.-'N.2. 
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the newspaper would not understand it as con- 
veying, the serious imputation suggested (Lord 
Hebschell, C,). — Australian Newspaper Co v 
Bennett, [1894] A. C. 284 ; 63 L. J. P. C. 106 
70 L. T. 697 ; 68 J. P. 604 ; 6 R. 484, P. C. 


Sub-sect. 4. — Intention of Defendant 
NOT Material. 


901. Words In fact injurious to plaintiff.] 

Where the neces^ry effect of a publication com- 
plained of as a libel is to injure pltf., the action 
is mainteinable in point of law, although deft, 
did not intend by the publication to injure pltf. 

In an action for a libel, the judge left it to the 
jury to say, whether deft, intended to injure pltf : — 
Held : the direction was wrong, inasmuch as if 
the tendency of the libel was injurious to pltf. 
deft, must be teken to have intended the con- 
sequences of his own act. — Uaire v. Wilson 
(1829), 9 B. & C. 643 ; 4 Man. & Ily. K. B. 605 ; 
109 E. R. 239 ; sub nom. Harris v. Wilson, 7 
L. J. O, S. K. B. 302. 


Aniwtatumn : — Refd. Baylln v. Lawrence (1810), 3 Per. & 
Dav. 62G ; Capital & Counties Hank r. Honty (1HK2), 7 
App. Cos. 741 ; 11. v. Muuslow, (ISOf)] 1 Q. H. 7.')8 ; Ncvill 
V. Fine Arts & General Insce., 11898J 2 Q. 13. IftO. 

902. .] — In an action for a libel, whci'e 

the language is ambiguous, & it is doubtful whether 
it imputes any injurious matter to pltf. ; the 
proper question for the jury is not whether the 
intention of the publisher be to injure pltf., but 
whether the tendency of the matter published be 
injurious to him. — Fisher v. Clement (1830), 10 
B. & C. 472 ; 5 Man. & Ry. K. B. 730 ; 8 L. J. 
O. S. K. B. 176 ; 109 E. R. 526. 

Annot/iHoTis .-—ConBd. Capital &; Counties Bank v. Henty 
(1882), 7 App. C'as. 741. Refd, Baylis r, Lawmico (1810), 
.3 Per. & Dav. 520 ; O’Brien v. Salisburj' (1889), 54 J. P. 
215. 


903. .] — The question in an action for 

words is not what the party using them considered 
their meaning, by any secret reservation in his 
own mind, but what he meant to have understood 
as their meaning by the party to whom he uttered 
them. — Read v. Ambridge (1834), 6 C. & P. 
308, N. P 

904. .] — In an action of slander the ques- 

tion is, in what sense did deft, speak the words 


uttered ? If he intended to impute a felony, he 
is liable to an action, although the words used 
do not directly charge the commission of any 
such offence ; if he did not intend such an imputa- 
tion, he is not liable, although the words used in 
their natural meaning would convey such an im- 
putation. Where therefore deft, used these 
words : “I never set my premises on fire ” or 
“ I was never accused of setting my premises on 
fire ” : — Held : he was Uable in slander, if he 
meant to imply that pltf. had feloniously set his 
premises on tire. 

But where the words were “ I never stole any 
nails : — Held : he was not liable unless he meant 
to iinply that pltf. had in the strict technical 
meaning of the term, been guilty of stealing nails. 
— Cutler v. Cutler (1846), 10 J. P. 169, N. P. 

905. .] — Hankinson v. Bilby, No. 544, 

ante. 

906. .] — Atkinson v. Newton, No, 762, 

ante. 

907. .] — Capital & Counties Bank v. 

IIenty, No. 121, ante. 


Sub-sect. 5. — Evidence. 

908. Question to witnesses — What questions may 
be asked.] — If a hbel, purporting to be a circular, 
written by the secretary of a society for the pro- 
tection of trade against swindlers, impute certain 
specific facts to pltf. : a witness cannot be asked 
what he understands by finding a person’s name 
inserted in such a circular ; but he may be asked 
whether there is any meaning in such a circular, 
beyond what appears on the face of it. — Hum- 
phreys V. Miller (1829), 4 C. & P. 7, N. P. 

909. .J — The words of an alleged 

libel were, “ we would suggest to him the pro- 
priety of withdrawing into his own natural & 
sinister obscurity ” : — Held : a witness could not 
bo a^ked what he thought was the meaning to 
be given to the word “ natural ” in that sentence. 

The main ground of the motion is the refusal 
to allow a witness to be asked what in his opinion 
was the meaning to be given to the word natural ; 
& as that was the very question which the jury 
were to determine, the learned judge was quite 
right in not allowing it to be put, although he was 


PART IV. SECT. 4, SUB-SECT. 4. 

9011. Words in fact injurimis to 
plainHff.] — On the facts : — Held : what 
should have been left to the jury was 
whether or not the circumstances were 
such that all the bystanders would 
understand that deft, did not mean to 
charge pltf. with the commission of 
the crime according to what he actually 
said, the undisclosed intention of deft, 
in tliis respect having nothing to do 
with the question & bebig wholly 
immaterial. — J ohnston v. Kwaut 
(1893), 24 O. R. 116.— CAN. 

901 ii. .] — Wywan V. Banks 

(1872), 10 B. L. 11. 71 ; 18 W. R. 516.— 
IND. 

r. Evidence of motive.] — In an 
action by pltf. claiming damages for 
libel, evidence was tendered on behalf 
of deft, to show the motive with which 
the letter complained of was written ; 
— Hdd : the ovldenoo was improperly 
excluded. — Miller v. Green (1899), 
32 N. S. R. 129.— CAN. 

t. Examinaiion os to intention — 
Whether questions need be answered ,] — 
Upon the examination of deft, for 
discovery In an action for defamation, 
deft. Is entitled to refuse to answer 
the question as to whether or not he 
intended certain of the expressions 


complained of, in which pltf. was not 
mentioned by name, to Include or 
apply to him. — C larke v. Si-kwart 
(1916), 34 W. L. R. 571 ; 10 W. W. 11. 
684.— CAN. 


PART IV. SECT. 4, SUB-SECT. 6. 


908 i. Question to wUness — What 
Questions may be cwfccd.}— In an action 
of slander a witness cannot be asked 
what ho miderstood to have been 
meant by the words used unless it is 
nrst shown that there was something 
to prevent the words from conve^ng 
the meaning they would ordinarily 
convoy.— Wood v. Mackey (1881), 21 
N. B. R. 109.— CAN. 


90811. 


(1886), 25 N. B. R. 4.— CAN. 


.] — CmuiiE V . Stairs 


woB m. It is proper t 

ask witnesses in a libel action win 
}R. opinion, is aimed at by th 
libel in question. It is not proper i 
such on action to ask a witness whethei 
in his opinion, the alleged libel i 
likely to cause injury to pltfs.’ businest 
' — Journal pRiNriNa Co. v. Macleaj 
(1896), 23 A. R. 324. — CAN. 


908 iv. As the defa- 

matory words imputed a crime & were 
actionable In thomtK^lvos, the clerk 
could not be asked what she under- 


stood by them, unless there were 
some circmustanccs proved which 
would or might give a meaning to 
them different from what they 
ordinarily have. — Moran v. O’Regan 
(1908), 38 N. B. R. 399 ; 4 E. L. R. 
573.— CAN. 

908 V. .] — It is incompetent 

to ask a witness what remark ho mode 
on hearing a defamatory expression. — 
CI.ELAND V. Mack (1829), 5 Murr. 70. — 

SCOT. 

908 vi. .) — Where pltf., as 

one of a class, sued for damages for 
defamation, alleged to have been 
published in a newspaper article by 
deft, in reference to all persons of 
such class, & a witness, who had read 
the article, was asked to whom he 
thought it referred : — Held : apart 
from whether such question was 
admissible as tlie opinion of the wit- 
ness as to whom the article referred, 
it was admissible to prove that the 
pltf. had suffered damages. — Shep- 
pard V . Sunday Times syndicate. 
Ltd., [19111 W. L. D. 108.— S. AF. 

a. Evidence, of rumours — Rununtrs 
establishing defamatory sense of siate^ 
meni — Rumours unknown to defendant.] 
—The only ovidonoe adduced by way 
of foundation for tbe question as to 
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Sect. 4. — Meaning of the statement: Sub-sect, 5. 

Sect. 5: Sub-secis. 1 & 2, A.] 

of course at liberty to assist the jury by the ex- 
pression of his own opinion, when he was surrmiing 
up the case (Colejbidge, J.)* — Brunsw'ick (Duke) 
V. Harmer (1850), 10 L. T. O. 8. 123; previous 
])rocefdi}igs, 1 L. M. & I*. 505. 

910. — .] — In an action of slander any 

question may be asked as to the conversation 
when the supposed slandtuous words were spoken, 
or any thing that the witness had at any other 
time sfiid about that conversation, but not as to 
the subsequent conversations between the witness 
& deft, unconnected witli that communication. — 
81 'Ttox V. Shaw (1850), 15 L. T. O. 8. 103. 

911 , .] — An expei’t witness cannot 

give evidtuico as to the meaning of a document 
until the existence of circumstance is proved 
.showing special knowledge. — G al1jA(JIIEU r. ]Mi*r- 
TON (1888), 4 T. L. It. 30-1, 1). C. 


SfXT. T). — THE INNUENDO. 

SUH-SECT. 1. — FI'NCTIONS OF. 

912. To explain statement. j In slander, when 
the introductory mat tor is suiliciently shown, lui 
innuendo may explain the doubtful words. — 
Borohuam Venleck (1031), Cro. Gar. 378; 
70 E. 11. 020. 

913. .] — If the words in an advertisement i 

are not libellous, without the help of an innuendo, 
the adveHisement is not a libcd. 

It is the nature of an innuendo to explain 
doubtful words where there is matter suflicient 
in the declaration t<i maintain the action ; but 
no words pioduced by the innuendo shall make 
the action maintainable (Denison, .1.). — K. v. 
Aldehton (1750), Say. 280 ; 00 E. K. 880. 

Aniutiations :~ -Cousi. H. r. Homo (1T77). g (17*2; 

Jones r. Hultoii, IllHiD) ‘2 K, H. 4il. Refd. HoJt r. S<‘hole- 

tlcld (17!a>), G Term Hop. GUI ; H. r. Mamioii (181.'*), 4 

M. cV S, 1G4. 

914. .] — (1) The declaration in an action 

for libel or .slander may sod out the words com- 
l)lained of, A: i)ut any construction upon them by 
innuendo. 

(2) Whether the words were spok(‘n with such 
meaning, is for the jury. 

(3) When the lilnd or slander is, primd facie ^ a 
privileged communication, it is open to pltf. t<» 
put in evidence statements maih? by deft, subse- 
quently to the libel, as U*nding t<i show malice 
in deft, at the time of publication ot such li^*l. 

(1) The judge ought, especially if there be a 
considerable interval between such staUjments A: 
the publication, to direct the jury to consider 
whether such subsequent statiunents might not 
refer to sornetliing which happened subsequently 
to the libel, so as not to show malice in deft, at 


916. By reasonable or necessary Infer- 

ence.] — Stubbs, Ltd. v. Bus.setj., No. 292, ante. 

916. Not to complete libel.] — li. v. Alderton, 
No. 913, ante. 

917. Not to alter or extend meaning — By ad- 
dition of new facts.] — An innuemdo cannot alter 
tlio common intendment of the words spoken by 
the addition of a new fact. — ^t'ASTi.EMAN v. Hobbs 
( 1595), Gro. Eliz. 428 ; Owen. 57 ; Moore, K. B. 
39« ; 78 E. II. 909. 

91 g, — An innuendo in an action of 

slander, cannot supcrinduc<' a fact, which, if triuq 
would alter the nature of tlui olTenco imputed to 
pltf. — Lovet V. Hawtuokn (1001), Cro. Eliz. 834 ; 
78 E. R. 1000. 

919 . — .Iames V. Rutlech, No. 845, ante. 

920. .]— “ B. did burn my barn, innuendo 

a barn with corn, with his own hands. A: none but 
he ” : — Held : not actionable, it not being felony 
to burn a barn w hich ha.«i no corn in it, unless it 
be pmrel of a dw’elling house ; A: the innuendo 
will not avail, when tlu? words theiiiiwlves aw not 
actionable.-— B arham v. Nethersau (1002), 4 Go. 
Rep. 20 a ; Yelv. 22 ; 70 Pb R. 908 ; sid) )iom. 
Barcham r. Ne'chersale, Nov, 155. 

.iHwo/aOon.v Consd. If. r. Alderton (17.'>G), .'^ay, 280; 
H. r. Jlorne (1 777), 2 Cowp. G72 : Hu\vkt?K r. Haukey 
(1807), 8 East, 427. Distd. Williuin.s v. (lanliner (1880), 
.'> L. J. Kx. 280. Reid, (iarclincr r. Spvinlant (1017), 
(Yo. Jae. 488; (Joinjicrtz r. Levy (18.'(8). 0 Atl. A: El. 
282. Mentd. H»*lim'f>’s UaKO (1084), (’n*. Car. 876. 

921. .j — Harvey r. Duckin (1015), lh>b. 

15 ; SO E. IL 195 ; sub nom. Harvey v. Bucking, 

I Brow’nl. 

AnnoiatUms Refd. Fleetwood r. Curley (1010), Hob. 207 ; 
H. e. (Jrcepe (1000), 2 .'^nlk. .'>18. 

922. FLEFrrwooi) r. Gurlk, No. 451, 

ante. 

923. .’ - King v. Bowen (1021), Hut. 41 ; 

Win. 2 ; 123 E. R. 1088. 

Annotiition Refd. H. r. Greepe (lOlp;), 2 .Salk. .'.IJ. 

924. .! - Anon. (1093), 1 P'lvem. K. B. 

500 ; 89 E. tl. .382. 

925. .j — An action fur saying “ he Ihvd 

his house,” innuendo voluntarily is l)a<l ; for an 
innuendo camiot (‘rilarge the stuise.— Anon. (1709), 

II Mod. Rei). 220 ; 88 E. R. 1001. 

926. .! — In an action for a lib«‘l, the 

declaration — after reciting that div(*i*8 ixu-sons 
ha<l lH‘en a«soriaU*d together, under the name f)f 
” The Society of (luardians for the l*rote.ction of 
Trade against Swindlers A: Shar[>ers ” ; A that 
deft., under colour of b<dng the secivtiiry of the 
society, hatl, fn>m time to time, published, A W'os 
accustomed to publish, certain i>ririted reports, 
for the puriK>s<.* of denoting to the membei’S of tlie 
society the namt« of such persons as w’cre deemed 
swindlers & sharixjrs, A impitqier persons to bo 
proposed to l>e ballottc‘d for as members of the 
said 8oci<*ty ; — st?t out the following libel, of 
Ac concerning pltf. : ‘‘ .Society of Guardians for 
the Protection of Trade against Swindlers & 


the time of the publication of the libel charged. ^^harpcTs ; J, meaning deft., am dir<*cL*d to inform 
— Hemmings r. Gas.son (1858), E. B. Ac Pb .340 ; t-hat G., meaning pltf., Ac Co., are rcjiortcd 

27 L. .1. Q. B. 252 ; 31 L, T. O. S. 170 ; 4 Jur! ^ socif'ty, as improper to Ik* propom^d to be 
N. S. 834 ; 0 W. R. 001 ; 120 E. R. 537. ballotted for as members tln'i-eof, meaning tliat 

Aniwiation .'—As Ui ( 3 ) Refd. HughtH v. Hinoriatn ^ swindler Ac sbariXT, Ac an imprc»per 

32 L. T. O. 8. person to be a member of the society.” After 


the »t!nse in which the wordn used were 
undersleud, wa« that of runiouix In 
the neighbourhood tliat pltf. had com- 
mitted the allfgeil crime, hut it wofl 
not Hhown tliat thene rumourH were 
known to deft, .—Held : the evidence 
had been improperly ailmitUMi, — > 
Grant v. 8iMi*8t)N (1878), 12 N. 8. 11. 
(3 11. & C.) 141.— CAN. 


b. Vircutnstaiices in which words 


clrtnuiiMtaMccH Imme- 
diately attending & preceding the 
speaking of the wortls may l>o given 
in tn ldonce under a plea of not jrulU y. 
-Kkkimx r. Homhon (1850), « 

H. C. n. 37.'}. - CAN. 

PART IV. SECT. 6, SUB*8ECT. 1. 

, c. To erj/lain sttdemenl — Articles 
tn wwspapcr—IdcfUiftcatioH of itmu- 


etulo nriih defnnuUory jtortions — Wheiher 
neres'otry .] — In an Mdion for damaffes 
for defamation the declaration, after 
wttlng out in their cntlroty two 
lengrtliy artich^i appearing In a ncw»- 
pai>er, allrired tliat they wore lilicUous : 
-tUUl : it was not obligatory for the 
innuendo to t>e idontlileil with any 
particular iiortlons of the libcllioiui 
matter, provided the matter regarded 
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verdict for pltf., & writ of error brought : — Held : 
the innuendo was not warranted by the libel ; 
the words of the libel, unexplained by intro- 
ductory matter, were not actionable.— Gold- 
stein V. Foss (1828), 4 Bing. 489 ; 1 Moo. & P. 
402 ; 2 y. & .T. 14(5 ; 130 E. R. 856, Ex. Gh. 

Annxiiations : — Coiud. Tuara (Archbp.) r. Rolwon (1828), 5 

Biiisr. 17 ; Hearno v. Btowoll (1811), 12 Ad. & El. 719 ; 

Capital & Counties Bank v. Henty (1882), 7 App. Cas. 741. 

Bnd. Gottlnff V. Foss (1827), 3 C. & P. IfJO ; Humphreys 

r. Miller (1829), 4 C. & P. 7 ; Gompertz r. Levy (1838), 9 

Ad. & El. 282 : Capel v. Jones (1847), 4 C. B. 2.'39 ; Frost 

r. liondon Joint Stock Bank (1906), 22 T. L. H. 760. 

927. .] — Deft, stated in a letter, “ He 

(pltf.) has become so inflated with self-importance 
by the few hundred pounds made in my service 
(God only knows whether honestly or otlierwise).” 
Upon action for libel, & verdict for pltf. : — Held : 
the innuendo, that deft, by such words meant to 
insinuate that pltf. conducted himself in a dis- 
honest manner in deft.’s service, was good ; in- 
asmuch as such innuendo served only to explain, 
not to add to, the sense or meaning of the words 
imputed to deft. — Clegg v. Laffer (1833), 10 
Bing. 2.50 ; 3 Moo. & S. 727 ; 3 1.. J. C. P. 56 ; 131 
E. K. 900. 

AnnoiatUm .-—Reid. Griffiths v. Lewis (1846), 8 Q. B. 841. 

928. .J— In libel, one of the counts set 

forth the following passage of a letter from deft, 
to P. — “ I liave reason to suppose that many of 
the flowers of which I liave been robbed, are 
growing upon your premises,” thereby meaning 
that pltf. had been guilty of larceny, <te had stolen 
from deft, certain plants, roots, <te flowers, of deft. 
<fc had unlawfully disposed of them to P., un- 
lawfully placed them in P.’s garden. The previous 
part of the letter stated, that pltf., whom P. had 
taken into his employ as a gardener, had b<*en in 
deft.’s service in the same capacity, & liad been 
discharged for dishonesty : — Held : the innuendo 
was not too large, <te the count was good. — 
Williams v. Gardiner (1836), 1 M. & W. 245 ; 1 
Gale. 458 ; Tyr. & Gr. 578; 5 L. J. Ex. 280; 
1.50 E It. 425, Ex. Ch. ; S. sith lunn, 

Gardiner v. Williams (1835), 2 Cr. M. & R. 78. 
Annotatitm Refd. Hoare v. Silverlock (1848), 12 Jur. 695* 

929. .] — Declaration for slander stated 

that, at the time of the speaking, etc^, pltf. 
worked for was employed by A. in his barn, in 
A: about thrashing A.’s corn, A that deft., intend- 
ing to cause it to be believed that pltf. had been 
guilty of felony, falsely & maliciously spoke of & 
concerning pltf. the words, ” I saw B. coming 
across A.’s barton with some barley, <fc my son 
said ‘ What art going to do with that ? ’ B. said he 
was going to feed pheasants with it, said, where 
he had that he could have more, <& that ho had it 
at farmer A.’s barn,” meaning the barn belonging 
to A., wherein pltf. was so at work employed as 
aforesaid, <fc that the barley so alleged by deft, to 
have been in the possession of B. was the property 
of the said A., & that pltf. had stolen the same 
from the said A., & given the same to the said B. 
Averment of special damage : — Held : bad, the 
innuendo not being borne out by the other parts 
of the count ; & a demurrer to such count did not 
imply any admission by which the defect could 
be aided. — Wiieeijer v. Haynes (1838), 9 Ad. & 
El. 286 ; 1 Per. & Dav. 55 ; 1 Will. Woll. & II. 
645 ; 8 L. J. Q. B. 3 ; 112 E. R. 1220. 

930. .] — (1) The declaration stated that 

as a whole was capable of supporting 
the iunueadoes alleged. — S olomon r. 

Robinson & Co., Ltd. (1925), 46 
N. L. R. 351. -HS. AF. 

PART IV. SECT. 6. SUB-SECT. 2. -A. 

938 i. Words primd facie inrutceui — 

J. — VOL. XXXIT. 


pltf. was a trader & employed by the Board of 
Ordinance to relay the entrance of their ollice 
with new asphaltc, & that deft, falsely said of liim 
in his trade & in reference to the work, ‘‘ The old 
materials have been relaid by you in the asphalte 
work executed in the front of the Ordnance 
Office, & I have seen the work done.” Innuendo, 
that pltf. had been guilty of dishonesty in the 
conduct of his trade by laying down again the old 
asphalt»e which had been before used at the 
entrance of the Ordnance Office, instead of new 
asphalte, according to his contract : — Held : the 
de<;laration was sufficient, & the innuendo not too 
large, as it put no new sense on the words, but 
only imputed intention to the speaker. 

(2) At the trial the judge asked the jury “ Do 
you find the words proved ? ” but did not ask 
them if they found that the words were used in 
the sense of the innuendo ; — Held : he was right. — 
Babonneau V. Farrell (1854), 15 C. B. 360 ; 24 
I.. J. G. P. 9 ; 24 L. T. O. S. 76 ; 1 Jur. N. S. 114 ; 
3 W. R. 11 ; 139 E. R. 463 ; sub nom. Babmean 
V. Farrell, 3 G. L. R. 42. 

981. .] — Declaration for a libel published 

in a Walsall newspaper ; ” Walsall Science & Ait 
Institute. The public are informed that Mr. 
M.’s,” pltf.’s, ” connection with the Institute has 
ceased, & that he is not authorised to receive 
subscriptions on its behalf.” Signed by defts. as 
officers of the Institute. Innuendo, that pltf. 
falsely preUmded t/o be authorised to receive 
subscriptions on behalf of the Institute. At the 
trial it appeared that pltf. was a certificated art 
master, & had been master at the Institute. His 
engagement with defts. ceased in June, 1874, <& 
he got up & became master of another school, 
which was called ” The Walsall Government 
School of Art,” & was opened in Aug., & in 
Sept, the advertisement complained of appeared. 

The learned judge directed a nonsuit on the 
ground that the advertisement was not capable 
of the defamatory meaning attributed by the 
innuendo : — Held : the nonsuit was right ; for 
the advertisement was not capable of a defama- 
tory meaning. 

I cannot help thinking that to an ordinary 
pei*son it would convey no more than the legiti- 
mate infonnation, & that no such defamatory 
meaning as tliat imputed by the innuendo, nor 
any other defamatory meaning, was intended to 
be expressed. It appears also to me that pltf. 
failed in giving any otlier meaning to the ad- 
vertisement than that which it naturally bears, 
which is perfectly innocent (Mellor, .T.). — 
Mulligan v. Cole (1875), L. R. 10 Q. B. 549 ; 44 
D. J. Q. B. 153 ; 33 L. T. 12 ; 39 J. P. 

A nnotationH : — Refd. Ruel r. Tatncll (1880). 29 W. R. 172 ; 

(■apital & C'cmuties Bank r. Henty (1882), 7 App. Cok. 

741. Mentd. R. V. Bradlaugh & Rcnant (1878), 48 L. J. 

M. C . 5. 


Sub-sect. 2. — Necessity for. 

A. 1 71 Ge7ie7'al, 

932. Words prim& facie innocent — Innuendo 
necessary.] — In slander, where the words laid are 
not per se defamatory in theu' ordinary sense, or 
have no meaning at all in ordinary acceptation, 
there must be an innuendo in order to admit 


Innuendo necessary .] — In an action for 
damages for slander founded on words 
not in thomselvea libellous but in- 
nuendoed to be so, the ot. will not 
allow an issue unless the words founded 
on will fairly bear the innuendo put 
on them. — Fraskr v. Morris (1888), 


15 R. (C;t. ot Bess.) 454 ; 25 Sc. L. R. 

331.— SCOT. 

982 ii. .1 — Rar V. Scottish 

Soc’iETY FOR Prevention of Cruelty 
TO (Children. 11924 J S. C. 102.-— SCOT. 

F 
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Sect. 6 . — The innumdo: Svh-ecct. 2, A., B. C.; 
8vib~eect8. 3 <fc 4, A. <fc B.] 

evidence that in a peculiar sense they aix? defa- 
matory. — Kawlinqs V. Norbury (1858), 1 F. & F. 
341, N.P. 

933. In an action of libel for 

words which have no tendency in themselves to 
disparage pltf.. the innuendoes must contain such 
avernments as, when read together with the words, 
will show a tendency to disparage pltf., &; an 
innuendo wliich amounts merely to an averment 
of an intention on the part of deft, to disparage 
pltf. will not he sufficient. 

In an action for libel, since C. JL. P. Act, 1851 
(c. 70), 8. 01, it is not sufficient to aver that words 
used, A^'hicli are not in themselves actionable, 
were used for the purpose of creating an im- 
pression unfavourable to pltf., or meant that 
pltf. ouglit to be regarded with suspicion of being 
guilty of something wrong or blamable, but the 
declaration must attach to the words used some 
specific meaning which is in itself actionable. — 
Cox r. Cooper (1803), 3 New Pep. 72 : 3 L. T. 
329 ; 12 W. B. 75. 

Annotaiiotii* : — Consd. t'apital 8z Counties Bank r. Henty 
(1880), 4 C. P. 1). 511. &eM. Miller r. iJavld (1874), 
J.. li. 1> C. P. 118. 

934 .] — Jacobs v. Schmaltz (1890), 

02 li. T. 121 ; 6 a\ L. R. 155, N. P. 

935. Words defamatory — Innuendo unnecessary.] 
— Buei. V. Tatnell, No. 938, post. 

936. Words used ironically.] — Boydell v. 
Jones, No. 149, afite. 

937. Innuendo must allege specific meaning — 
Itself actionable.] — Cox v. Cooper, No. 933, 

anfe. 

938. .1 — Pltf. alleged in his state- 
ment of claim that deft, falsely Ac maliciously 
spoke Ac published of pltf. the words. “ His shop 
is in the market,” meaning thereby that pltf. was 
going away, & was guilty of fraudulent conduct in 
his business, inasmuch as he had rec^eived sub- 
scriptions from members of a certain club, well 
knowing that they would be unable to obtain any 
benefit therefrom : — lleld : the words, not beii^ 
in themselves defamatory, At there being no evi- 
dence to w’holly support the innuendo, deft, was 
entitled to judgment. 

In an action of slander, where pltf., in his state- 
ment of claim, annexes a meaning to the words 
complained of, Ac fails to sustain such meaning, 
he cannot discard that Ac adopt another. Where 
words which are not slanderous in their primary 
sense, are taken in a secondary sense distinct from 
their primary sense, there must be evidence of 
facts which would reasonably make them defama- 
tory in their secondary sense. 

It is very true that if the words were defamatory 
in themselves you might discard the innuendo ; 
but these w'ords in themselves are harmless 
(Lindley, J.).~Buel V. Tatneij. (1880), 43 L. T. 
507 ; 45 J. P. 17.5 ; 29 W. It. 172, D. C. 

B. Words used in Pemdiar Sense. 

939. Necessity for Innuendo — “ Man of straw. *'i 

— A declaration in libel after alleging that pltf. 
had been in iirison, Ac had applied for money, to 
pay his quarter’s rent, stated that he was a ” mere 
man of straw,” thereby meaning that he was 
insolient, Ac in bad circumstances. On general 
demurrer to the allegation that pltf was a ” mere 
man of straw ” ; — Held : it was not necessary to 
explain the meaning of that term by prefatory 
averment, Ac as the libellous matter contained but 
one charge, viz. insolvency, deft, could not plead 


, or demur to part only. — Eaton v. Johns (1842), 1 
Dowl. N. S. 602 ; 11 L. J. Ex. 150. 

940. ** Black sheep.**] — Declaration for 

libel averred, that before & at the time of the 
committing of the grievance by deft., deft, used 
the won! “ black sheep ” for the purpose of ex- 
pressing At meaning, & it was understood by the 
persons to whom the libel w'as addressed as ex- 
pressing At meaning, a person notorious by reason 
of bad character, At of stained At sullied reputa- 
tion ; yet deft., intending to cause it to be 
lieved that pltf. had conducted himself ^s- 
honestly Ac improperly, published of Ac concerning 
pltf. the libellous matter following ; ” Black 

sheep,” meaning thei*eby pltf. was a black sheep, 
in the sense At meaning in wlUch the word was so 
used by deft. The declaration then set forth a 
statement of facte w^specting pltf., no part of 
whicli was in itself libellous. I)oft. pleaded, as 
to the publishing of the following part of the 
supposed libel, that is to say, ” black sheep,” 
that deft, did not use that word for the purpose 
of expressing or meaning, nor was it understood 
by the persons in the declaration mentioned as 
expressing or meaning, a person notorious by 
reason of bad character, or of stained Ac sullied 
reputation ; concluding to the country : — Held : 
the plea was wx*ll pleaded to that part only of the 
libel ; Ac it was rightly pleaded as to the publishing 
of that part of the libel, Ac not to the inducement 
in the declaration as to that part ; At it was not 
bad as amounting to not guilty ; the averment In 
the declaration, as to the word ” black Khoop,” 
being properly matter of inducement, which it 
was necessary to traverse specially. 

We consider it to be settled that there may bo a 
plea to a part of a lilnd which is separable from the 
rest, as the part pleaded to in this case certainly is, 
for a plea of justification as to tliis part, Ac ” not 
guilty ” as to the remainder, would not have been 
inconsistent ; a part might be true, Ac the remainder 
excused by the occasion of the publication 
(Parke, B.). — M‘Gbeoob v. Gregory (1843), 11 
M. Ac W. 287 ; 2 Dowl. N. S. 709 ; 12 L. J. Ex. 
204 ; 152 E. R. 811. 

Raid. Oreffory r. Brunswick (1843), 6 S4cott, 
N. K. 8<>U ; FlCTulnff r. J)(>llur (J880), 2.3 Q. B. I>. 388. 

941, — — O’Brien r. Clement, No- 

1241, post. 

942, Blackleg.] —O’Brien r. Clement, 

No. 1241, post. 

943, ,] — BAHNi«nT V. Allen, No. 

870, ante. 

944, Truckmaster.j — In an action for a 

libel imputing to pltf. that he was a ‘‘ truck- 
master,” there being no Innuendo to explain the 
meaning of the word : — Held : although the word 
was not to be found in any English dictionary, yet, 
as it was composed of two well-known English 
words, pltf. was not bound to give evidence of its 
meaning, nor the judge to explain it to the jury ; 
but that it was properly left to them to • say 
whether, under all the circumstances, it was used 
in a defamatory sense. — Homer v. Taunton 
(1860), 5 H. Ac N. 601 ; 29 E. J. Ex. 318 ; 2 L. T. 
612 ; 8 W. R. 499 ; 157 E. R. 1344. 

C. Words with Local Meaning. 

945, Necessity for Innuendo — **To strain a 
mare.**] — W’ords, the meaning of which are 
peculiar to the place where they are spoken, may 
be rendered actionable by the interpretation of an 
innuendo.—CoLEs v. Haveland (1691), Oro. Ella. 
250 ; 78 E. B. 506. 

AnnoifUitm : — Bxpld. Ooldsteln v. Foss (1827), 0 B. &. C. 
154. 
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946. .] — Pridham V. TucKfeR (1609), 

as reported in Yelv. 153 ; 80 E. B. 103. 

Annotations: — Reid. Action for Welsh Words (1616), Hob. 
126 ; McGregor v. Gregory (1843), 11 M. & W. 287. 

947. “ A healer of felons.**] —Pridham 

V. Tucker (1609), Yelv. 153 ; Noy, 133 ; 80 E. R. 
275 ; sub nom. Anon., 1 Roll. Abr. 80. 

Annotations: — Reid. Action for Welsh Words (1616), Hob. 
126 ; McGregor v. Gregory (1843), 11 M. & W. 287. 

948. “ An outputter.**] — Steeneman v. 

Richardson, No. 194, ante. 

949. “Mainsworn.**] — Slater v, Franks, 

No. 225, ante. 


Sub-sect. 3. — Effect of. 

950. Innuendo that plaintiff is of bad cha- 
racter — Defence Justifying innuendo — Particuiars 
of acts other than those mentioned in libel.] — 

In an action for libel pltf. in his statement of claim 
interpreted the libel by an innuendo which was 
in substance that the words complained of re- 
ferred to acts dishonestly done by him & that he 
was a man of dishonest character & unfit to be a 
director. Upon this defts., the proprietors of the 
newspaper in which the article complained of was 
published, justified gave particulars of other 
dishonest acts besides those referred t/O in connec- 
tion with pltf.’s arrest, by which they sought to 
establish that pltf. was a man of dishonest cha- 
racter & unfit to be a director by reason of various 
things he had done or that had occurred to him. 
Pltf. moved to have these particulars struck out : 
— Held : inasmuch as by the construction which 
pltf. himself had placed upon the libel, defts. were 
sued for charging generally that he, pltf., was a 
dishonest person, they were entitled to give par- 
ticulars to show why they said that pltf. was a 
dishonest person, & the particulars objected to 
were admissible. — Maisel v. Financial Times, 
Ltd. (1915), 84 L. J. K. B. 2145 ; 112 L. T. 953 ; 
31 T. L. R. 192 ; 50 Sol. Jo, 248, H. L, ; subse- 
quent proceedings y [1915] 3 K. B. 336, C. A. 

AnTioUition : — ^Folld. MacGrath r. Black (1926), 161 L. T. Jo. 

444. 

951. .]— MacGrath v. Black 

(1926), 161 L, T. Jo. 441, C. A. 

952. Particulars of acts committed 

after publication of libel.] — Maisel v. Financial 
Times, Ltd., No. 1323, post. 


Sub-sect. 4. — Failure to Prove. 

A. In General. 

953. Another Innuendo cannot be suggested at 
trial.] — (1) Slander, for accusing pltf. of felonious 
embezzlement. It appeared that pltf. had been 
chosen & sworn in at a court leet held by a corpn., 
as chamberlain of certain commonable lands. 
The duties of the chamberlain, who received no 
remuneration, were to collect moneys from the 
commoners & other persons using the commonable 
lands, to employ the moneys so received in keeping 
the lands in order, to account at the end of the 


year to two aldermen of the corpn., & to pay over 
any balance in his hands to his successors in office : 
— Held: pltf. was not “a servant, or person 
employed in the capacity of a servant ” within 
7 & 8 Geo, 4, c. 29, s. 47, as to embezzlement. 

(2 ) If a good innuendo in a declaration, ascribing 
a particular meaning to alleged slanderous words, 
be not supported in evidence, pltf. cannot reject 
it at the trial, & resort to another meaning. 
Semble : a verbal imputation of fraudulent em- 
bezzlement in an office of the above description 
would not be actionable. — W illiams v. Stott 
( 1833), 1 Cr. & M. 675 ; 3 Tyr. 688 ; 3 L. J. Ex. 
110; 149 E. R. 570. 

A n natations : — As to (2) Refd. Hemlng r. Power (1842), 10 

M. & W. 564 ; Barrett v. Long (1851), 3 H. L. Cas. 395 ; 

Lemon v. Simmons (1887), 57 L. J. Q. B. 260. 

954. .] — In an action for libel, where 

innuendoes are alleged in the declaration, &, from 
the nature of the libel, are necessary, they so far 
point & confine the declaration that, at all events, 
if the case is conducted in accordance with them, 
& if a verdict is, at the close of the case, claimed 
&; obtained on another construction of the libel, 
it will be a surprise which may warrant a new 
trial. 

A iiublic writer, in commenting upon matters 
of public interest, is protected & excused if, in 
writing honestly & with reasonable moderation 
& self-control, he makes, through mistaken 
inferences on the matters of fact involved, defama- 
tory statements, the truth of which he cannot 
substantiate. Publications having been issued by 
a medical practitioner by way of advertisement, 
the effect of which was to represent that Jie was 
in possession of a specific remedy for a disease 
hitherto regarded as incurable : — Held ; (1) to be 
a matter of public interest, & fair & proper subject 
for public comment. 

A public writer having, in commenting thereon, 
represented the author as a quack, impostor, & 
also, by reason of him describing himself as an 
M.D. on account of a diploma obtained abroad, 
as like scoundrels who pass bad coin ; &, there 
being evidence that his publications teemed with 
statements extravagant, & exaggerated, & alarm- 
ing ; (2) if they were consciously so, & if pltf. did 
not really believe them, these epithets were justi- 
fiable ; (3) even if they w^ere not so in fact, if the 
jury were satisfied that the writer really believed 
that they were so, & that he was writing honestly, 
& with reasonable regard for moderation, he was 
excused & protected. — Hunter v. Sharpe (1866), 
4 F. & F, 983 ; 15 L. T. 421, N. P. ; previous pro- 
ceedingsy 13 L. T. 692. 

955. .] — Ruel V. Tatnell, No. 938, ante. 

956. .] — Simmons v. Mitchell, No. 577, 

ante. 

B. Where Statement of Claim otherwise Sufficient. 

957. Innuendo contradictory.] — Strong v. 
White (1622), Palm. 358 ; 81 E. R. 1123. 

958. Innuendo rejected as superfluous.] — (1) 

The rule of construction as to slanderous words is 
to corwtrue them in their plain & popular sense, 
such in which an ordinary hearer would have 


PART IV. SECT. 6, SUB-SECT. 4.— A. 

d. Inmiendo not supported by evi- 
dence.}— BiJiCK V. Alcook (1862), 12 
0. P. 19.— CAN. 

«. .1 — Bruok V. Ross & Co. 

(1901), 4 F. (Ct. of Seas.) 171 ; 39 
Sc. L. R. 130 ; 9 S. L. T. 270.~8COT. 

f. .1 — Grkkn V. Rbid & Co. 

(1905), 7 F. (Ct. of Sess.) 891 ; 42 


Sc. L. II. 685 ; 13 S, L. T. 228.— 

SCOT, 

g . .] — Campbell v. R,itchik 

& Co., Hay V. Rn'cum & Co., [1907] 
S. C. 1097 ; 44 Sc. L. R. 766 ; 15 
S. L. T. 165.— SCOT. 

h. .1 — Rooney v. M'Nairnky, 

tl909] S. C. 90 ; 46 8c. L. R. 81 ; 
16 S, L. T. 483.— SOOT. 


PART IV. SECT. 5, SUB-SECT. 4.— B. 

968 i. Innuendo rejected as super- 
fimm .] — In an action of slander the 
words complained of accused pltf. 
of the conunlssion of an unnatural 
offence : — Held : It was not necessary 
to give evidence to prove the innuendo, 
the meaning of the words being 
perfectly obvious & unmistakable. — 
Gates v. Lohnes (1898), 3l N. S. R. 
(19 R. & G.) 221,-UAN: 




68 


Libel and Slander. 


Sect. 5.— The innuendo: Svh-scct 4, B.; suh-eect, Ty 


6; Suh-aeci. 1.] 


-BarbktT V. Vi’ V* 

u 145 : K) K. 


understood tlioni at tlie time 4 ^ .. i 

& therefore deft, sajing of pltf., that he 
under a charge of a prosecution for Pf aury \ , 
that W., an attorney of that name, had the A.-U. s 
directions to piosecute pltf. for perjury, is action- 
able. For after verdict, by which the jury who 
are to judge of the intent of the speaker, must be 
taken to have negatived that he meant to ^eak 
of a prosecution for a perjury which pltf. had not 
committed, tlie words, not having been justified, 
must be taken to be false ; & being unqualified by 
any context, & unexplained by any occasion to 
warrant them, the law infers malice from the false- 
hood of an accusation which, in the common 
acceptation of the words, impute perjury to pltf. 
(2) AMiere new matter introduced by an innuendo, 
without any antecedent colloquium to wdiich it 
can refer to support it, is not necessary to sustain 
the action, it may be rejected as surplusage ; & 
therefore an innuendo, that tlie A.-tS. spoken of 
meant the A.-G. for the County Palatine of 
Chester, was rejected. — Hoherts v. Camden 
(1807), 9 East, 93 ; 103 E. K. 508. 


-Alt to (1) Refd. Hurriw r. Thonij)st)n 

1.1 C. 11. .‘{.'I.*!. As to (2) Refd. Anglo r. Aloxumlt r (IHIU), 7 

Bing. IIU : Waklov r. Ileuloy " C. II. .'"jIH : llarrt‘tt 

r. Long (1X511. 1 H. L. Cn>t. .I'l.L 

959. .] — Harvey v. Frenc h, Xo. 893, anie. 

960. .] — Wakley r. Healey, Xo. 01, ante, 

961 . .j . — In an action for a libel in a 

Dublin newspaper, the first count, afG'r the usual 
prefatory averments, proceeded thus : W'hat 

possessed Lord H., meaning thereby the Ix>rd 
Lieutenant of Ireland, if he knew an>dhing about 
the country, or was not under the spell of vile A 
treachei'ous influence, to make his first visit, A 
that carefully puffed, to L.'s, the coachrnaker, 
meaning theiH^by pltf., the other day ? If mere 
trade was his, meaning the Ixird IjeuU'nant’s, 
object, he had sev’eral respectable houses open to 
him, meaning thereby that the houtw? & place of 
business of pltf, was not ix*spectable, A that the 
said visit wa.s paid theivto for political objects ” ; 
Held : (1) the innuendo did not enlarge the stnse 
of these words, wdiich were fully capable (if th<* 
meaning given to them. 

The third count repeated the .same words, A 
accompanied them with the following innuendo : 
“ meaning thereby, that the house* of busim^s of 
pltf. W’as not a re.spectable hou.se in the trade, A 
that pltf. himself was of such a charact(‘r, that he 
would not be visited in the way of his trade A 
business except from some political, i»r party, or 
other improper motive” : — Held : (2) the words 
were capable of the meaning thus attributed to 
them ; but if the innuendo was more exG’nsive 
than the words, it might be rejected os repugnant 
A void, A the words, being libellous, were 
actionable without its aid. 

In an action of libel, deft, pleaded the general 
issue, A also a plea under fi A 7 Viet. c. 9fi, denying 
actual malice, A stating an apology. On the trial, 
pltf., in order to prove malice, tendered in evidence 
other publications of deft., going back above six 
yeai-8 before the publication complained of : — 
Held : (3) these publications were* admissible in 


962. — ~.]-~Kukl V. Tatneli*» No. 9JW, ante. 

963! Innuendo may be read as separate count.] 

Watkin V. Hall, No. 1272, poet. 


SUB-.SKCT. 5. — GoNI^TRUCTION of -h PNL'TfONB OF 

JuDOE AND Jury. 

See Beet. 0, post. 


Sect. 0.- PLEADING AND PROOF OF 
STATEMENT. 

Bur-seut. 1. —Pleading. 

See, note, 11. B. G., Ord. 19, r. 21. 

964. Actual words must be set out — In statement 
of claim.] — The declaration in slamler must 
expressly allege w'hat worths were spoken. — H ale 
r. G’ranfield (1598), Gro. Eliz. 045 ; 78 E. K. 

1 884. 

965. .] - Newton r. Btuhbs, No. 495, 

anie. 

966. .] — In a declaration for slander 

of pltf. in his trade, a count alleging that deft., 
in a certn,in di.scourse in the presence A hearing 
of divers subjects, falstiy A maliciously chargee! 
A asserted A accused i>ltf. of being in insolvent 
circumstances, A stating special damage, but with- 
out setting out the wt)rd8, is ill, A if it be joined 
with other counts, which S4*t out the words, A a 
gtmeral verdict given, the ct. will arn*.st the 
judgment. 

This charge might r(?rtainJy have been proved 
by evidence of words only, but if the woi'ds ha<i 
not been actif)nable in their oi*dinary import, but 
only by reference to somfi act or gesticulation, 
such fis itolding up an empty purse, or the like, it 
w'ould have been open to pltf. to hav'e maintained 
this allegation, made in such terms, by evidence 
of acts giving a slanderous meaning to winds, 
which in them.s<*lves might im|K>pt. no slander 
(Lord Ellenbohouuii, (\J.). 4’ook v. Gox 
(1814), 3 M. A B. 110 ; 105 E. H. .552. 

A nnotations : - PoUd. (iuUi.lL* r. MatlH-rx (isac), 1 M. & \V. 

4U5. Apld. BraUlttUKh r. H. (187H), ;( g. R. l>. 007. 

Refd. r. IIt^an» (I«22). 1 lOiw. & By. K. IL 20« ; 

Soluiiuxi r, J.a'vwiri (islO), 8 g. B. H2.'L 

987. “.j — It is not sufilcient t-o declare 

that deft, published a libel concerning pltf. in his 
trade, purporting that his beer w’as of bail quality 
A sold by deficient measure ; the lil>el itself ought 
to be set out — A it is bad on general demurrer. — 
Wood r. Bbow^n (1815), 0 Taunt. 109 ; 1 Marsh. 
522 ; 128 E. H. 998. 

A n notati/ms Reid. Holouuni r. l^wnon (1840). H g. IL 

823 ; (’apital & (’ountk*H Bank v. iUnity (IHH2). 7 App. 

Cas. 741. 

968. .] — Declaration stated that deft. 

published a libel, containing false A scandalous 
matters concerning pltf,, in substance as follows ; 
A then set out the libel with innuendoes : — Held : 
ibis was bad in arrest of Judgment. 

In action for libel the law requires the very 


PART IV. SECT, e, SOB-SECT. 1. 

964 1. AcltuA words must he set otU— 
In stfitnnent of claim.] — In an actio 
of Hlander, the actual wordB complalne 
of nniHt be Hct forth in tlie Htatenum 
of claint. Sc not their effect only.- 
CoixiNS r, VVhkatlky (1801), 8 NJJtl 
L. B. 350.--NFLD. 


k. JJefanmtUm as alirged not (tetion- 
able — Ammdmjtni of sttUtmmt of rtaim 
— To establish defumqlif/n.y HosiKU 
V. BuKvr (1912), 10 E, L. u. 391 : 
41 N. B. B. 209; 3 I). L. U. 184.-- 
CAN. 

l. Keu'HjMtjur arliclf— Libellmts parts 

must be set OHKitNii'mr. Boiikkt* 


so.v (1892), 14 I*. B. 553. -CAN. 

m. — - — .J — Bohlmax r. 

Hkraij> l*Ri>rn.No G<». or Hamilton, 
Ltd. (1919). 45 O. L. H. 291: 48 
I). L. H. 361 ; 16 (). W. N. 49.— CAN. 

n. JMftmuUorv smse of libelUms 
Wf/rds — Jfow sprrified.i — It Is miffiotent 
to Hftw'try tlio defainotory aoitse of 
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words of the libel to bo set out in the declaration, 
in order that the ct. may judge whether they 
constitute a ground of action (Abbott, C.J.)* 

For if the jury find the verdict that the libel 
proved was in substance the same as the charge 
m the declaration, contrary to the opinion of the 
judge, that would be binding upon the parties, & 
deft, could bring no writ of error, even although 
the whole might be a question of law (Holroyd, 
J.). — Wright v. Clements (1820), 3 B. & Aid. 
503 ; 106 E. R. 746. 

Annotations: — Consd. Holoinon v. Lawson (1S4G), 8 Q. B. 
823; Bradlauffh r, 11. (1878), 3 Q. B. 1). 607. Refd. 
Flint V. Pike (1825), 4 B. & 473 ; B. v. Dviffy (1840), 

7 State Tr. N. S. 705 ; Cai)ltttl & CouiiticH Bank v. Ilenty 
(1882), 7 App. Cos. 741. 

969 . ,] — In all actions of slander it 

is necessary to set out the vi^ords in the declaration, 
whether they be actionable in themselves, or only 
so by reason of special damage. 

The declaration alleged that pltf. being about 
to sell some tulips deft, falsely represented that 
the said tulips were stohm property, & also that 
the said tulips were the property of deft.’s brother, 
that whoever bought the said tulips would buy 
stolen property, by reason whereof pltf. was 
unable to sell the said tulips : — Held : the words 
should have been set out. — (Jutsole v. Mathers 
(1836), 1 M. & W. 495 ; 5 Dowl. 69 ; 2 Gale, 64 ; 
Tyr. A Gr. 694 ; 5 I . J. Ex. 274 ; 150 E. R. 530. 
Annotation : — Refd. Solomon r. Lawson (1846), 8 Q. B. 823. 

970 . .] — (1) In an action for libel or 

slander, when the words, written or spoken, are 
not in themselves applicable to the individual 
pltf., no introductory averment or innuendo can 
give such an application. Therefore, where the 
declaration in the first count, after reciting that 
pltf. was employed in supplying fresh water to 
ships at H,, & had, for that purpose, fitted up a 
schooner with wooden tanks, A that, the ship 
“ M.” being at TI., pltf. conveyed fresh water to 
the “ M.” in the wooden tanks of his schooner, 
complained that deft, published, of A concerning 
pltf. in his said employment, A concerning the 
water so supplied to the “ M.” a statement, set 
forth in the count, that persons on board the 
“ M.” had become ill soon after leaving II., where 
they had taken in fresh water ; wdiich illness was 
occasioned by the water ; that the water was 
run into a copper tank whence the casks were 
filled alongside ; that the poison was imbibed 
from the tank ; A that it behoved the authorities 
to order its removal, A replace it with an iron 
one ; thereby meaning that x)ltf. had been guilty 
of supplying bad A unwholesome water to the 
“ M.” : judgment on that count was arrested. 

(2) Where a declaration for libel sets out a 
ublication which refers to a previous publication, 
ut, unless by reference to the language of the 
previous publication, contains no libel, such 
previous publication must be considered as 
incorporated in the publication complained of, A 
must appear, in the declaration, to be set out 
verbatim, A not merely in substance. Therefore 
judgment was arrested as to the second count of 
the above declaration, which, after reciting that 
deft, published a statement “ in substance as 
follows,” setting out the publication charged in 
the first count, charged that deft, afterwards 
published, of A concerning pltf., etc., A of A 
concerning the first publication, a statement that 


the copper tank was fitted up in a schooner be- 
longing to pltf. — Solomon v. Lawson (1846), 8 
Q. B. 823 ; 15 L. J. Q. B, 253 ; 7 L. T. O. S. 135 ; 
10 Jur. 796 ; 115 E. R. 1084. 

Annotations: — As to (1) Oonsd. Lo Fanu t?. Malcomson 

(1818), 1 H. L. Cas. 637. Distd. Turner v. Meryweather 

(1849), 7 C. B. 25). As to (2) Refd. Bradlaugh r. R. 

(1878), 3 Q. B. D. 607. 

971. — ' — .] — Notwithstanding R. S. C., 

Ord. 19, rr. 4, 24, the precise words alleged to be 
libellous must be set out in a statement of claim 
for libel. — Harris v. Warre (1879), 4 C. P. D. 
125 ; 48 L. J. Q. B. 310 ; 40 L. T. 429 ; 43 J. P. 
544 ; 27 W. R. 461. 

Annotations .'—Refd. Capital & Cmmlles Bank v. Henty 

(1882), 7 App. Cas. 741 ; Toiirnler v. National I^ovincial 

& Union Bank of J^ngland, 11924] 1 K. B. 461. 

972. .] — Capital A Counties Bank 

V. Henty, No. 121, ante. 

973. .] — There is no doubt that in 

the case of a document alleged to be a libel the 
latter part of the rule (R. S. C., Ord. 19, r. 21] 
would apply, because in that case it is clear that 
it would not suffice to state the effect of the 
document, but the precise words must be stated 
(Lord Esher, M.R.). — Darbyshhik v. Leigh, 
[18961 1 Q‘ B. 554 ; 65 L. J. Q. B. 360 ; 74 L. T. 
241 ; 44 W. R. 452. C. A. 

974. Separate libellous passages set out — Must 
be so described.] — Tabart v. Tipper, No. 1 14, 
ante, 

975. .] — Solomon v, Lawson, No. 

970, ante. 

976. Libellous entry in index — Passage referred 
to need not be set out.] — In an action for a libel 
in a review, it is sufficient to set out the contents 
of an index, referring to an article in the body of 
the review, which is of itself a libel ; A no reference 
need be made to the article itself, if the index 
contain, per se, prinid Jade libellous matter. — 
Buckingham v. Murray (1825), 2 C. A P. 40, 
N. P. 

977. Whole document need not be set out — If 
omissions immaterial.] — In an action for a libel, 
the declaration alleged, ‘‘ that pltf. had been 
appointed tlio surveyor, etc., of a co. or society 
of persons called ” The New England Co.,” A in 
such cai)acity had been A was employed by the 
said CO.” The name of incorporation of the Co. 
was, ” A (’o. for establishing Christianity in New 
England A the parts adjacent, in America ” : — 
Held : (1) this was no variance. 

(2) In declaring on a hbel, it is not necessary to 
set out every part of it, provided the sense of the 
part set out is not varied or altered in its quality 
or effect, by that which is omitted. — Rutherford 
V. Evans (1830), 6 Bing. 451 ; 4 Moo. A P. 163 ; 
8 L. J. O. S. C. P. 86 : 130 E. R. 1354. 

978. .]— In an action of libel the 

defamatory words set out in the declaration must 
be proved as laid, A it is a fatal variance if the 
words as alleged are materially qualified by 
evidence of words not contained in the declaration 
although such words as qualified are still libellous. 
Deft., after the publication of a libel, A before 
the action was brought, destroyed the letter 
containing the libellous words : — Held : (1) as 

the defamatory writing was not in existence, 
secondary evidence of the contents of the letter 
by witnesses who heard it read was admissible, 
but the actual words used as laid in the declaration 


llbolloiiH words in tho form of an 
Innuemio wltlmiit other averments. — 
HoBKitTH V. Fath.i.o (1855), 2 N. 8. R. 
(Jameb) 307. — CAN. 

o. ParticiUara of publication — 
Necessity for clear slatetncrU .] — In an 


action of slander the statement of 
elalm. after ulh'King that tlie slandem 
had been spoken it i)nhlihhed to 
ctirtaiii named persons, added “ & to 
others at jtrebont unknown to pltX.” : — 
Held : sufllcieut. It was also alleged 


that during a period f)f five months 
deft, spoke it publishoil various 
slanders to certain named persons & 
to other, not kno\m to pltf. : — Held : 
bad, for it did not show wldch of the 
persons mentioned were present when 
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Sect. Q.— Pleading and proof of sklent: Sub’ 
sects. 1&2.A. A- B. Sect. 7 : St reet. U A^\ 


must be proved, & not the substance or implo- 
sion the witnesses received of the words, as otnw- 

... • . A A. j. 1- _ r\A 


made the judges of what was a hbel. 

Before the declaration was filed the pltf. gave 
notice of his intention to move for a rule for the 
production of the lett-er contai nin g the words of 
the libel as set out in the declaration. An affidavit 
in answer by deft., stated that he, deft., had 
desti*oyed the letter, but made no objection to 
the terms of the alleged libel set out in pltf.’s 
affidavit : — Held : (2) pltf.’s affidavit being merely 
for the purpose of the production of the letter, 
was not admissible as evidence to prove the 
words of the libel. 

(3) Where there is a variance between the 
declaration & proof, the proper time to apply to 
amend the declaration is at the conclusion of 
pltf .’s case. — Rainy v. Bravo (1872), L. R. 4 
P. C. 287 ; 9 Moo. P. C. C. N. 8. 35 ; 27 L. T. 
240 ; 30 J. P. 788 ; 20 W. R. 873 ; 17 E. R. 
427, P. C. 

Necessity for innuendo. ! — See Sect. 5, sub-sect. 2, 
ante. 


Sub-sect. 2. — Proof. 

A. In General. 

979. Words must be proved as alleged.] — In 

slander the wonls must be proved as they are 
laid. — Le\"ermore v. Martin (1593), Cro. Eliz. 
297 ; 78 E. R. 550. 

980. .j — In an action for slander per 

quod, it is not sufficient to prove equivalent words 
of slander, though explained in the same sense by 
deft, himself. — ^Vrmitage r. Dunster (1785), 4 
Doug. K. B. 291 ; 99 E. R. 887. 

981. .J — W'here in an action of slander the 

w'hole of the words laid in any one count consti- 
tute the slanderous charge, the whole must be 
proved. Aliter where thei*e are distinct slanderous 
allegations in any count ; proof of any of them is 
sufficient. — Plow'ER v. Pedi.ey (1796), 2 Esp. 
489, N. V. 

982. .] — Slanderous w ords, charged as 

addressed to pltf. in the second person, are not 
supported by evidence of words spoken of him in 
the third person, though so 8i>oken in his presence. 

The rule is, that you must prove the precise 
words laid in the declaration ; not indee^d all the 
w'ords w’hich arc charged, but so much of them as 
will constitute a sufficient cause of action (Parke, 

J. ).— Htannard V. Harper (1829), 5 Man. A Ry. 

K. B. 295. 

933. Not substance as understood.! — 

Harrison v. Bevington, No. 38, ante. 


.J—IUINY V, BBAVU, 1^0. 
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On material & defamatory part.]- 


984. — 

ante. 

Modem practice is that it is 
substance of the words 
a material Adefamatorv part of 
L..J.). — Tournieb V. 

Union Bank of England, 1 

93 L. J. K. B. 449 ; 130 h. 1. 682 ; 40 1. L. R. 

214 ; 08 Sol. Jo. 441 ; 29 Com. Cas. 129, C. A. 

4 nTtntnliitn • Mfintil. Watorhouse r. Barker, 11U24} 8 K. B. 


759. 

986. Two distinct allegations — Proof of one 
sufficient.] — Though all the actionable words laid 
in any one count are not proved, yet if some are, 
pltf. shall have a verdict.— C ompagnon v. Martin 
(1772), 2 Win. Bl. 790 ; 90 E. R. 405. 

937. .j — Flower v. Pedley, No. 

981, ante. 

988. Libel In foreign language — Original must 

be set out.] — In an action for a libel written in a 
foi‘eign language, pltf. must set forth the libel in 
the original : A if he only set out a translation 
of it, the ct. w'^ill arrest the judgment. — Zenobio 
V. Axtell (1795), 0 Tenn Rep. 102 ; 101 E. R. 
489. 

* AnnoUttions : — Conid. Cook f. Cox ( 1 K 14 ), M. & s. no. 
Befd. Bracllaiiah r. Jl. ( 187 K). Q. B. D. 007. Mentd. 11. 
V. Thomoa (1848), 2 Cur. & Kir. 806. 


989. With translation.] — R. r. Pel- 

tier (1803), 28 State Tr. 529. 

Annotaiion : — Mentd. Austria (Pimperor) r. Day Sc Kosuuuth 
(1861), 2 OUT. 628, 


990. ,] — In an action for w'ords 

the declaration stated, that deft, said of pltf., 
“ he is a thief, a swdndler, A a forger,” etc., deft, 
pleaded not guilty. The words were proved to 
have been spoken in the W’elsh language, but 
were of the same meaning as the English words 
stated in the declaration. 

The judge at the trial allow’^ed the declaration 
to be amended by translating the English wurds 
in the declaration into Welsh words of the same 
meaning, A inserting those Welsh words in the 
declaration. — Jenkins v. Phillii»8 (1841), 9 

C. A P. 700 ; 5 Jur. 252, N. P. 


B. Variation between Proof and Words Pleaded. 

991. Variance Immaterial.] — It is sufficient if 
words of defamation be substantially proved. — 
Ratcuff (Lady) v. Shubley (1591), Cro. Eliz. 
224 ; 78 E. R. 480. 

AnJU}tation : — Apld. Compaguou v. Martin (1772), 2 W'm. Bl. 
790. 

992. .] — If a special verdict find slanderous 

words as laid in the declaration, but sui>eradd that 
they were spoken conjecturally, as “ I think in 
my conscience, etc.,” yet pltf. shall have judgment. 
— Sydenham v. Man (1018), Cro. Jac. 407 ; Hob. 
180 ; 79 E. R. 348 ; sub nom. Sydnam v. May, 


the different Htatenicnts were niado 
nor at what tlmefi Sc plaoee they were 
nmde. — T ownsknd r. O'Kekke (1898), 
18 P. R. 147.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2.— A. 

979 i. BV;r<h» viutA be j/rrived us 
M‘Connkll V. M 
(I860). 10 1, C. L. K. 511.— IR. 

p. Proof of publication in netes- 
paper — Failure to read or file. I — In an 
action of lit>el for publication In a 
newspaper, pltf. 'a counsel proved the 
paper containing the publication, but 
did not file it or read the article coii- 
tuliilng the alleged libel. Deft.’s 
counwl opened his case, & aald lie 
woiUd call no witnease*}. Pltf. ’a couu* 
B©1 then moved to have the paper read 


& filed, H'hich the judge allowed, 
rtJt^rvlng leave to deft, to move to 
enter a nonsuit. If according to strict 
practice pltf. was not entitled to read 
the pap(>r : — Held : the evidence 

was not admissible, except In 
the discretion of the jud^ trying the 
cause, Sc a nonmilt w'as therefore 
onlered. — craoHse. Uiciiaiidson (1863), 
13 C. P. 433,— CAN. 


PART IV. SECT. 6, SUB-SECT. 2.— i 

1 Variance immaterial .] — Tli 

l^t sentence of the libel as set out wc 
We supposed timt they had beconi 
ttwi^e of the fact," etc. The senteiu 
as prov^ was, •* We suppos^ the 
by this time become awai 
' : — Held: variance immi 
terial. — B milky r. McDocuall (1853 


10 U. C*. K. 113.— CAN. 

991 ii. .) — It Is not ntH)C8sary 

in slander to prove all the words 
as laid in the declaration, if tlie words 
p^rovod do not qualify those alleged. 
The words alleged were, You per- 
jured yourself In the suit between T. 
8c me liefore L." The words proved 
were, " You perjurtMl yourself in the 
suit between your brother T. A me," 
etc. : — Held : No variance. — V tb r, 
Nkwman (1866), 11 N. B. U. (6 All.) 
388.— CAN. 

991 iU. . l”In an ac f*lon for slander, 

if the words proved convey practloally 
the same meaning as the words laid 
the variance will be held immaterial 
or else the judge will amend. — H ahn 
r. OsmcL A OlcTTKL (1915), 33 W. L. 
U. 97 ; 9 W. W. R. 686.— CAN. 
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3 Bulst. 260 ; 8ub nom. Sidnam v. Mayo, 1 Roll. 
Rep. 427» Ex. Oh. 

908. .] — Robinson v. Wilias (1817), 2 

Stark. 194, N. P. 

994. .J — Orpwood V. Barkes, No. 290, 

ante. 

996. .] — (!) A declaration charged the 

speaking of the following words — “ I will do my 
best to transport him, as he has been working for 
mo some time, & has been robbing me all the 
while.” The words proved to have been spoken 
were — ” He has worked for me some time ; & 
has been continually robbing me ” : — Held : this 
was no variance. 

(2) Deft, obtained a warrant to search the 
house of pltf. for goods of deft, suspected to have 
been stolen by pltf. He accompanied the officer 
to execute the warrant ; & in accompanying him 
told the officer that pltf. had robbed him : — Held : 
this was not a privileged communication ; inas- 
much as the speaking of the words was no part 
of deft.’s business when ho accompanied the 
officer. — Dancaster v. Hewson (1828), 2 Man. 
& Ry. K. B. 170 ; 0 L. J. O. S. K. B. 311. 

996. Addition to charge.] — Sydenham v. 

Man, No. 992, ante. 

997. .] — Bourke V. Warren, No. 

75, ante. 

998. .]~In an action of slander declaration 

stated the colloquium to bo of concerning certain 
meat of one A. which he had before purchased of 
pltf, who had before then purchased the same of 
certain other persons & had paid for the same. 
The declaration then stated that the slanderous 
words complained of imputing that pltf. had 
stolen the money with which he paid for the 
meat was spoken of & concerning the said meat. 
The part of the inducement which stated that 
pltf. had purchased the meat & paid for it was 
not proved ; — Held : the want of such proof was 
immaterial. — Cox v. Thomason (1832), 2 Cr. & .T. 
361 ; 2 Tyr. 411 ; 1 L. J. Ex. 128 ; 119 E. R. 
154. 

999. Variance material — Words spoken inter- 
rogatively.] — A count for slanderous words spoken 
affirmatively is not supported by proof that they 
were spoken by way of interrogatory. — Barnes 
V. Holloway (1799), 8 Term Rep. 150 ; 101 
E. R. 1310. 

1000. .] — The words, ” She is a great 

thief ; she ought to have been transported,” are 
not in substance proved by evidence of the words 
“ she is a damned bad one ; she ought to have 
been transported.” The words ‘‘ she ought to 
have been transported,” expressing only the 
opinion of the speaker, are not of themselves 
actionable. At least, unless connected by innu- 
endo with a colloquium of felony. — Hancock v. 
Winter (1816), 7 Taunt. 205 ; 2 Marsh. 502 ; 
129 E. R. 82. 

1001. .]— In an action for slander it is 

alleged, that the words were spoken of & concerning 
certain soap, alleged by A. to have been stolen. 


The declaration is not supported by evidence that 
the words were spoken concerning certain soap 
alleged by A. to have been taken out of his yard. 
— Shepherd v. Bliss (1819), 2 Stark. 510, N. P. 

Annotation : — Distd. Cox v. Thomason (1832), 2 Cr. & J. 
301. 

1002. Omission of qualifying words.] — 

Where a libellous paragraph, as proved, contained 
two references, by which it appeared to be in fact 
the language of a third person speaking of pltf.’s 
conduct, & the declaration in setting it out had 
omitted those referenced : — Held : these omissions 
altered the sense of the remainder, & that the 
variance was fatal.— C artwright v. Wright 
( 1822), 5 B. & Aid. 615 ; 1 Dow. & Ry. K. B. 
230 ; 106 E. R. 1315. 

1003. .] — Rainy v. Bravo, No. 978, 

ante. 

1004. Power of court to allow amendment.] 

— In an action of slander, the words laid in the 
declaration were ” 8. has got himself into trouble ; 
he is out on bail for £100, & he is to be tried at 
the Old Bailey, for buying cocks which have been 
stolen from P. & Co. by their apprentice, who sold 
them to W., who sold them to 8.” The words 
proved were, ” 8. has got himself into trouble ; 
he is out on bail for £100, & I have heard he is to 
be tried, etc.” : — Held : a variance ; but one 
which might be cured by an amendment at Nisi 
Prius, under 3 & 4 W. c. 42, s. 23, or by a special 
indorsement on the Nisi Prius record under s. 24. 
— 8mith V. Knowelden (1841), 2 Man. & C. 561 ; 
9 Dowl. 402 ; Drinkwater, 112 ; 2 8cott, N. R. 
657 ; 10 L. J. C. P. 126 ; 5 .Tur. 269 ; 133 E. R. 
870. 

1005. .] — In an action of slander, an 

amendment of the words laid, refused ; the 
variance being, that what was laid as a charge 
appeared to have been only the statement of a 
report. 

There is a fatal variance (Martin, B.). — Pearse 
V. Rogers (1860), 2 F. & F. 137, N. P. 


Sect. 7.— FUNCTIONS OF JUDGE AND JURY. 

Sub-sect. 1. — The Judge. 

A. Where No Innuendo Alleged. 

See, now. Libel Act, 1792 (c. 60). 

1006. Former practice — Libel or no libel — 
Question for judge.] — On the trial of an indictment 
for a libel, the only questions for the jury are the 
fact of publication, & the truth of the innuendos. 
The question of libel or no libel is, necessarily, a 
question of law, for the sole consideration of the 
ct. out of which the record comes, & on which the 
judge at the trial is not called upon to give his 
opinion to the jury. 

It is no answer to a charge of criminal publica- 
tion of a libel to show that deft, had been told it 
was libellous, & not fit to be disseminated generally 
in the neighbourhood, & that he printed it with 


1000 i. Variance moicrial. ] — Whore 
the words charged wore, “ Yo\i robbed 
the mail,” & those proved, “ I am not 
like you, running about the country 
with forged deeds, & robbing the mail 
OB you did ” : — Held : the variance 
was fatal. — M oBkan c. Wiiajams 
(1838), 6 0. S. 689.— CAN. 

1002 I. Omission of gualifiting 

rmrds.] — Where the declaration only 
charged deft, with saying of pltf., “ he 
burnt K.’s bam,” & the proof was that 
deft, added, ” because one of the girls 
would not marry him ” Qm. : 
whether there was not a fatal variance. 


—Manly r. (Jokry <1847), 3 U. C. U. 
380.— CAN. 

1002 ii. .] — Tlio words 

cliarged were, ” He stole wheat last 
winter.” The words proved were, 
“ ho, pltf., stole, away the wheat 
in the night, & I was well aAvare of it, 
& could have put him in gaol for 
doing it ” ; — Held : a fatal variance. — 
McNauohtv. Allen (1851), 8 U. C. R. 
304.— CAN. 

1004 i. Pourr of court to allow 

amendment,] — Tobin v. Gannon (1901), 
34 N. 8. 11. 9.— CAN. 
q. Trial on words proved — Amend' 


of pleadiny cm appeal .] — Where 
on an appeal in an action for slander 
it appears that there is a variance 
between the wonis alleged Sc those 
proved, but that the trial practically 
proceeded on the latter, the ot. may 
permit the pleadings to be amended 
so tluit the words alleged will be the 
same as those proved. — ^P krskn v. 
Rainbow, [19221 1 W. W. R,. 592 ; 
66 D. L. 11. 299 ; 17 Alta. L. R. 470.— 
CAN. 

r. Proof not supporting dedora- 
tion .] — Vankeurkn v. Ghifpis (1846), 
2 U. O. R. 423.— CAN. 
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iS’t’d. 7. — Functions of judye and jury : Suh-sect, 1, 
Am B. <£• C , ; sub-sect. 2, A.] 

a view to dispi'ove the imputation of haviujpt 
intended to promulgate a libel. These facts, if 
the ctmiposition be a libel, are, so far from con- 
stituting a defence, in aggravation rather than in 
mitigation of his guilt. 

Circumstances which amount to a lawful excuse, 
or a justification, art^ pi*oper upon the trial, & can 
only be used there. Upon every such defence 
set up of a lawful excuse or justification, there 
necessarily arise two questions, one of law, the 
otht?r of fact ; the first to be decided by the ct., 
tlie second by the jury. Whether the fact alleged 
sup])osing it true, be a legal excuse, is a question 
of law ; whether the allegation be true, is a 
qiu'stion of fact ; &, according to this distinction, 
the judge ought to direct, & the jury ought to 
follow t he direction ; though by means of a 
gene ral verdict they ar(‘ intrusted with a power of 
blending law fact, & following the piejudices 
of tlu'ir affections or passions (Lord Mansfield). — 

B. 73: 21 


H. V. Shipley (1784), 4 Doug. K. 

State Tr. 817 ; 99 E. K. 774; sub nom. 3L r. 
St. Asaph (Dean), 3 Term Itep. 428, n. 

^lunoUitioiu< : ClHlSd. Capital tY C<mnties Haak r. llcutv 
(issi), 7 App. Cas. 741. Rsfd. It. r. Hurdett (IS21), 4 
It. Aid. ;{I4 ; Hiintley r. Ward ( 1 S.'iO), (5 C. IL N. S. 
.*] I ; Ncvill r. Fine Arts A' rJcncraJ Inset-. . 2 g. IL 

l.')H. Mentd. Campbell r. J{. (1K17), 11 Q. IL 814 ; y.V 
Pater (I8tt4). :{.'{ L. J, M. C. 112; It. r. Tolson (1889), 
‘j:i g. IL D. IfiH. 

1007. Words capable of two meanings.] — Sim- 
mons i\ Mitchell, No. 577, ante. 

1008. Duty to withdraw case from Jury — Words 
incapable of defamatory meaning.]— (1) It is libel- 
lous, A affords good cause of action as such to 
charge another with ingratitude, even though the 
iact.s upon which the chai’ge is grounded be 
stated. A are insufficient to support the charge. 

(2) To impute untruly pecuniary embarrass- 
ment to another, A the inability to purchase a 
certain luxipoi-ty without the aid of a loan from a 
third paKy i.s libellous; even although it be at 
the same time stated that the loan wa.s afterw’ards 
honourably repaid. 

(3) A judge is only justified in withdrawing the 
question of “ libel or no libel ” from the jury in 
cases where he is clearly of o]>inion that, if they 
Were to find the matter a libel, tlndr verdict would 
be .set aside by the ct. above. -A’ox r. Lee (ISfiU), 
L^ B. 4 Exch. 284 ; 38 L. J. Ex. 219 ; 21 L. T. 
178. 

I P ‘M ' ^ " Apld. U’liricii r. .Salisbury (1889), 

1009. .] — When pltf. is suing for 
slanderous words, A the words he relies upon do 
not in any .sense bear a defamatory A actionable 
meaning, the judge i.s justified in withdrawing the 
cause from the jury, but in no other case* can the 
dcfamatoiy meaning of words be treated as a 
matt<*r of law so as to justify him taking that 
course. It would b(f misdirection on the part of 
the judge if he was to tell tlie jur>', in an action 

or slander, that the question was not what was 


the sense reasonably conveyed by the woi*ds used 
to persons of ordinary undcratanding, but what 
was deft.’s intention in using those words. — 
O’Brien v. Salisbury (Maiiquis) (1889), 64 J. P. 
215 ; 0 T. L. R. 133, I). 0. 

1010. .] — (1) Applt. acted for some 

time as agent to an insurance (o. at his own 
offices. After some correspondence as to a change 
of teims upon which the pai*ties could not agree, 
the co.’s secretary sent to persons who insured 
through applt. a circular stating that the agency 
of applt. at his ollices had “ been closed by the 
directors.” Applt. having brought an action for 
libel against the eo. the judge ruled that the state- 
ment was capable of a defamatory meaning 
but that the occasion was privileged. The jury 
found a verdict for i>ltf., that the statement was a 
libel, that it was untrue, A that defts. had exceeded 
the privilege, but did not find actual malice : — 
HHd : judgment must be for the co., on the ground 
that the state'll! ent was not capable of a defamatory 
meaiiing, that it was true, that the occasion was 
privileged, that the fimiing of the jury lis to 
c‘xcess of i)rivilege Wiis insufficient, A there was 
no evhlence of malice for the jury. 

(2) In an ludion for libel, where the judge rules 
that the occasion is privileged, nothing short of 
evidence of malice will dLsphvex* the privilege, 

(3) To constitute a libel, it is necessary not only 
that tlie words should be susceptible of a libellous 
meaning, but that in the mind of a reasonable 
man they would constitute an imputation upon the 
person complaining. — N evill r. Fine Art A 
General Insurance Uo., (1897) A. U. 08; 00 
L. J, Q. B. 195 ; 75 L. T. 000 ; 01 J. P. 500 ; 13 
T. L. R. 07, U. L. 

Anfutintions : — Am Io (I) Apld. r. W’tird, (1917 I A. <‘. 

309. Am U) (3) Comd. Ein])lri' TypcHt-ttintf .Ma^-hlnc Co. 
of New York f. Linotype Co. (1898). 79 ].. T. 8. Folld. 
\yure &' l)e I'rev'llle r. Motor Trtide Ahhik'M., 11921) 3 

K. IL 40. t/nu-ra!ly, Reid. Cornfonl r. Cttrlt»*n Hank, 
(1899) 1 g. IL 392; Daiineey r. Holloway (lUni), 

L. T. <;i9 ; Mupey r. linker (19(»9). 73 J. I*. 289. Mentd. 

.stollery r. Mortkelyne (1898), 1;*. T. L. it. 79; Fb»vd e. 
UUwon (1909), 100 L. T. 761 ; Hanbnry r. Hunk vt Mon- 
fn*ul, 11918) A. C. 62(5 ; Yorkrthire Innee. i*. Craine, 11U22J 
^ ^ ^ 4 2 • 

Direction to jury.]— 6Vr Sub-sect. 1, C., post. 

B. When Innuendo Alleged. 

1011. Duty of judge to decide — Whether words 
capable of bearing meaning alleged.] -UnduubUdly 
it is the duty of the judge to say whether a publica- 
tion is capable of the meaning ascribed to it by an 
innuendo ; but when the judge is satisfied of that, 
it must be left to the jury to say whetlnw the 
publication has the meaning he ascribed to it 
(WiLDi:, U.J.).— Htitrt V. Blauo (1847), 10 Q. B. 
900 ; 110 E. K. 343, Ex. Ch. ; affg. H. C. sub nom. 
Blago V. Hturt (1840), 10 Q. B. 899. 

AnmHfUions : — Apld. Hunt r. Ooodlako (1873), 43 L. J. C. 1*. 

.'il. uODSd. I’apltal & Couutica Hank r. Uent 3 ‘ (1882), 

’ Ncvtll r. Kino Arts A Doiioral Innce. 

Harrla r. Tbonipaon (1863), 
I.f (.. U. 333 ; Harriann r. Biwh (18.'i6), 6 K. & H. 314 ; 
iTocter r. Webater (188.".), .'>3 L, T. 76."). 

1012. .j— Uapel V. Jones, No. 102, 

ante. 


PART IV. SECT. 7, SUB-SECT. 1.— A. 

1 007 i. U urds cnimbU ojtipo ineniiiiWH. \ 
—In iui aft ion for iHmjI it Is the province 
wol- 3etornulnc whether the 

Mf f .1,. ‘;«‘“hlalntHi of are capable of a 
U .V mcaningr. It L thinks 

H'w<«ptlblo of a defa- 
out jiiw. {,f an innocent incan- 

*^9n to 

, <0 leave it to the Jurv 

whether the publication In 

V Macr to one, — UiciirK 

V. .MACK, 11917) App. D. 201.— S. AF. 


PART IV. SECT. 7, SUB-SECT. 1.— B. 

**I ju/lgr. to 

H words rapahir of Iworina 

owanmy fdlcfpd.hAhstt, acliiiltte<l pub- 
llcation of an alUsnsl libel, A denied 
that the allei^d defamatory matter 

"IVi A eoneeming pltf. 

ivlth tlie MoiDM? set out In the In- 
nneudo //c/d : It waa the duly of Mie 
jiulge to bdi the jury whether the 
w'ords ii^)d w«»re c;apable of the 
constnictlqu put 011 them by pltf., A 
to leave it to tlue Jury wlietitor the 


words were In fact umnl with such 
meaning. — H ay r. (kmiiK/rr (1883), 
16 N. H. U. (4 u. A U.) 407. ' CAN, 

1011 il. — .f -Hphhnh r. 

W,3LKK.M (1889). 17 S. t:. U. 226. — CAN. 

1011 ill. - — .1 — Tkacv e. 

M’Kk.vn,\ (1869), I. U. 4 L. 374. 

- IR. 

1011 Iv. - - — .) -If at the close 

of idlf.’s case the innuendo is not liome 
out l»y the evidence, A the Judif(’> !>♦ 
of opinion iiiat the words cautiot be 
held to bo defamatory, ho may decide 
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1013. ,] — Australian Newspaper 

Co. V. Bennetit, No. 900, anle. 

1014. If not to withdraw case from 

Jury.] — In an action for libel it is the duty of the 
judge to determine, upon the evidence adduced 
at the trial, whether the words complained of arc 
reasonably cajjable of the defamatory meaning 
ascribed to them by the innuendoes, & if they are 
not, ho is bound tf> withdraw the case from the 
jury <te to direct either a nonsuit or a verdict for 
deff. — H unt v, Ooodlake (1873), 43 L. J. C. P. 
54 ; 29 L. T. 472. 

1015. .] — Mulligan r. ('ot.p:. No. 

931, mite. 

1016. — —.]— Capital Counties 

Bank v. Henty, No. 121, ante. 

1017. — .[ — Frost v. liONDON 

Joint Stock Bank, Ltd., No. 174, mite. 

1018. Matters to be considered by judge.] — 

Capital & Counties Bank v. Henty, No. 121, ante. 

Direction to jury.]— <SVc C., jmsi. 

C, Direction to Jury. 

1019. What is libel in point of law.] — (J) In an 

action for libel, th<‘ judge is not bound to state 
to the jury, fus matter of law, whether the publica- 
tion complained of be a libel or not ; but the 
proper course is for liini to define what is a libel 
in point of law, <fc to leave it to the jury to say 
whether the publication in question falls within 
that delinition ; <fc as incidental to that, whether 
it is calculated to injure the character of pltf, 

(2) A publication may be a libel on a private 
person, which would not bo any libel on a person 
ill a iiublic capacity ; but any imputation of 
unjust or corrupt motives is equally libellous in 
either case. 

. . . Wh(‘ther the particular i)ublication is of 
that character fa libel] ... is a question upon 
which a jury is to exercise their judgment, «& pro- 
nounce tlu'ir opinion, as a question of fact. The 
judge, as a matter of advice to them in deciding 
that question, might have given his own opinion 
as to the nature of the publication, but was nob 
bound to do so as a matter of law. . . . Every 
subject has a right to comment on those acts of 
public men which concern him as a subject of the 
realm, if he <lo not make his commentary a cloak 
for malice <fc slander (Parke, B.). 

(3) A publication without justilication or lawful 
excuse, which is calculated to injure the reputation 
of another by exposing him to hatred, contempt or 
ridicule, is a libel (1 ’arke, B.). — Paiimiter v. 
Coupland (1840), 0 M. & W. 105 ; 9 L. J. Ex. 
202 ; 4 Jur. 701 ; 151 E. 11. 340. 

AnnMations ; — As to (1) Consd. Capital tX Counties liaiik v. 

Henty (ISS‘2), 7 App, ('h.h. 711 : O’Hricu v. Salisbtiry 

(IHSin, 51 J. ]\ 215. Reid. JlayllH r. Lawrcaco (1840), 

11 Atl. & KI. 020 ; Hakewell v. Ingrain (1S51), 2 C. L. IL 

1:197 ; I’arLs r. Levy (18(10), 9 C. 11. N. 8. :U2 ; Cox r. 

Ivoo (1809), L. 1{, 4 KxcJi. 284: Henwood v. JlarriHon 

(1872). L. H. 7 C'. P. 000 ; Monson r. Tussaude, Monson 


V. Tussaud, [1894] 1 Q. H. 071. As to (2) Consd. Henwood 
r. Harrison (1872), L. It. 7 C. P. 606. Refd. Coxhead v. 
Richards (1846), 2 (; 13. 509; 8utherland v. Stopcs, 
11925] A. C. 47. As to (Ji) Consd. M’Nally v. Oldham 
(ISO.*!), 8 L. T. 004. Refd. Capital & Counties Bank v. 
Henty (1882), 7 App. Cas. 741. 

1020. .] — On the trial of an issue of not 

guilty in an action for libel, it is no misdirection 
if the judge leaves to the jury the question, 
whether or not the publication be libellous, with- 
out stating his own opinion as to the particular 
publication, or defining what generally consti- 
tutes a libel. — B aylis v. Lawrence (1840), 11 
Ad. & El. 920 ; 3 Per. & Dav. 526 ; 9 L. J. Q. B. 
196 ; 4 J . P. 443 ; 4 Jui. 652 ; 113 E. R. 664. 

Annotations : — Consd. Paris r. Levy (1860), 9 C. 13. N. S. 
.'112. Refd. Hearne v. Htowell (1841), 4 Per. & Dav. 696 ; 
Capital (bounties Bank v. Henty (1880), 49 L. J. Q. B. 
8.30. 

1021. Judge’s opinion as to libel.] — Parmiter v. 
COUPJ.AND, No. 1019, ante. 

1022. .]— Baylis v. Lawrence, No. 1020, 

mite. 

1023. What amounts to misdirection — Direction 
to consider intention of defendant.] — Haire v. 
Wilson, No. 901, ante. 

1024. — - .] — Fisher v. Clement, No. 

902, ante. 

1025. .] - O’Brien v. Salisbury 

(Marquis), No. 1009, ante. 

1026. — — Omission to direct no libel on record.] 
— (1) After verdict for pltf. on the issue of not 
guilty in an action for libel, the ct. will arrest the 
judgment if no libel on pltf. appears on the record. 

(2) Deft, is not entitled to a new trial for mis- 
direction, on tlie ground that the judge did not 
du'ect the jury that there was no libel on pltf. on 
the record, where the judge was not requested to 
do so, & the defence was arrested on a supposed 
privilege of publication. 

(3) The reading of a statement containing 
libellous matter against an individual, by way of 
illustratiou of an argument, in x)ublic speaking, 
is not a iuTvil(‘ged communication, & such cir- 
cumstances do not rebut the presumption of 
malice. — H earne v. Stowell (1841), 12 Ad. & 
El. 719 ; 4 Per. & Dav. 696 ; 11 L. J . Q. B. 25 ; 
6 Jur. 458. 

Annotations : — As to (1) CODSd. Capel r. Jones (1847), 4 
C. 13. 259 ; (^a])lt.al k (’oTintlos J3auk v. Ilcnty (1882), 

7 App, Cus. 741, Refd. AJfrctI r. Farlow (1846), 8 Q. B. 
854 ; Wakley v. Healey (1849), 4 Exch. 53. As to (3) 
Refd. Pearsou r. Leinaiti*o (1843), 5 Man. & G. 700. 

1027. Omission to put innuendo to Jury.] — 

Babonneau V. P'arrell, No. 930, ante. 


' SuB-srjcT. 2 . — The Jury. 

A . Construction of Words used. 

See Libel Act, 1792 (c. 00). 

1028. Libel or no libel.] — R. v. Burdett, No. 
1097, po^t. 


that there in no nnestlon to go to a 
jury, — B i,unuki,i. r, tJ.vuDiN'KU {cirnt 
1878), 4 N, Z, Jur. N. S. 70. -N.Z. 

PART IV. SECT. 7, SUB-SECT. 1.— C. 

10191. IVkat islilK'l in point of lair .] — 
Lkhmk e. Bi.ackvvood (1822), 3 Mnrr. 
165.- SCOT. 

1019 11. .] — Gibhonh r. M.vuu 

(1823), 3 Murr. 271. -SCOT. 

1021 1. Judge's opinion as to libri .] — 
A JiKlge at Nisi J*riiis may deliver his 
opinion to the Jury, w'hothiT in fact a 
writing ia a libel or not . - Hoi.novp r. 
PaRKKH (1880), 10 N. S. W. li. 11. I6;i. 
—A US. 

1021 H. .] — In an action f<»r libel 

the JuUgo may toll tho Jury tliat in hia 


ojiinlon the words or article complained 
of are ltbyllou.s, provided ho makes it. 
clear to them that they are free to 
dotennlno for themselves tho Issue of 
libel or no libel upon the evidence, 
ei\tlrely apart from his Interpotation. — 
K.noti’ r. Tklkorvm Pkistixu Co., 
Lto., [19171 3 W. W. 11. 335. -CAN. 

1021 iii. .] — In an action for libel 

the judge may tell the jury whether 
or not. in his opinion, the article com- 
plained of is libellous, but he is not 
noiiiul t(» d() HO. — M v«’ vs.sk. Y v. Bkli. 
{circa 1875). 2 N. Z. Jur. 59,- -N.Z. 
t. iVInU ammnts to misdirection.] 
-In au action of Hlauder, wliere there 
is imdlsp\iUnl evideuee that the wor<ls 
GOtnplaineil of applied to pltf., it is 
lulddiroction to leave to the jury to find 


whether deft., when ho spoke the words, 
intended pltf., witliout pointing put 
such ovidouco to them. — G ood v. 
Good (1883), 22 N. B. U. 439.— CAN. 

a. .] — In an action claiming 

damages for slander, the judge directed 
the jury that if deft, had not used the 
words complained of in any souse which 
iuvolvt^d the charge of stealing ho was 
entitled to a verdict : — Held : mis- 
direction. — IlHODKNiaafitta.KHODKNIZKR 
(1919), 52 N. 8. 11. 234 ; 50 D. L. R. 
344. -CAN. 

PART IV. SECT. 7. SUB-SECT. 2.— A. 

1028 i. Libel or no libel.] — Dwykr v. 
Maoautnky (1877), 3 V. L. 11. L. 296. 

— AUS. 
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Sect, 7. — Functwn^ of judge and jury : Sub-sect, 2, 
A, <fc B.] 

1029. .] — In an action for libel, the declara- 

tion stated that pltf. & M, had been duly con- 
victed of conspiring to extort- money from C., & 
received judgment, but that deft, published that 
the counsel, who mov'ed for judgment, had stated 
pltf. to be the writer of a letter which was in fact 
written by M. Issue was joined on a plea of not 
Pltf., at the trial, proved the publication 
& the indictment & sentence, the letter being sot 
out in the indictment as an overt act of the con- 
spiracy, & called the counsel as a witness, who 
deposed that he had in fact made the statement : — 
/lefd : on this evidence it was properly left to tho 
jur>' whether the publication was a libel, &, the 
jury having found a verdict of not guilty, this 
was not contrary to the evidence. — Stockdale v. 
Tarte (1830), 4 Ad. & El. 1016 ; 111 E. R. 1065. 
A/ijwfa/ion .-—Rad, GreviJJc r. Chapman (1844), 5 Q. B. 

( O 1 • 


1030. -- — Though against opinion of judge.! — 

In an action of libel, where the meaning of the 
publication pi*oved is not beyond all question, tlie 
1^^ puf their own constmetion, & llnd for 
deft., although the judge give them his decided 
opinion that the publication is libellous. — Empson 
V. Fairford (1837), Will. Woll. A: Dav. 10 ; 1 Jur. 
20« 

1031. .1 — PARiUTERr. Coupland, No. 1019, 

ante. 

1032. .] — In actions for libel, although the 

judge is to leave it to the jury w'hether, under the 
circumstances, the publication is a li^l, on the 
general issue, guilty or not guilty, yet if they find 
a verdict for deft, on that issue, in a case in which 
no question is made as to the fact of publication, 
nor as to its application to pltf., the ct. can set 
aside the verdict. In an article on the subject 
of the want of ^nic efficient protection for married 
w'omen, the writer mentioned two cases as showing 
the necessity for legislation ; one case being 
described as that of a husband who acted towards 
his wife like “ a sot & a brute ” ; and then tho 
article proceeded. “ The other is that of Mrs. H.,” 
meaning the wife of pltf., “ w’ho having been 
restored to her husband’s protection by a decree 
of the Ecclesiastical Ft., found her misery so 
aggravated by the restitution of her conjugal 
rights, that she w as compelled to resort to the police 
ct. for the little help tne law* gives ” ; A it con- 
cluded by saying that the law did not mc?et such 
cases ; A that “ the condition of woman, when the 
brute inter\’enes, is more oppi*es.sive than that of 
the nepo. Plea, not guilty. It W'as no^isputed 
that the passage applied to pltf., but no evidence 
was given as to the matters referred to. The ct. 
^t aside the verdict for deft., A granted a new 

(1854), 2 C. L. 11. 

lo97. 

top. -—. —Deft, having said of a trader in 
nis shop, before customers, that wholesale dealers 
were going to close their accounts with him & to 
shut him up //e/d : it was for the jurv, whether 
these words imputed actual or likely insolvency.— 
CroSTLiNG V. Brooks {i860), 2 F. Ac F 76 

1034 .]-Wii^N p.’reed, No. 5. ante. 


1035. .] — Cox w. Lee, No. 1008, ante, 

1086. .] — Declaration, that pltfs. were 

manufacturers of bags, & manufactured a bag 
which they called the “ Bag of Bags,” & deft, 
printed & published, concerning pltfs. in their 
business, the words following : “ Ab we have not 
seen the Bag of Bags, we cannot say that it is 
useful, or that it is portable, or that it is elegant. 
All these it may be, but the only point we can deal 
with is the title, which we think very silly, very 
slangy, &■ very vulgar ; & wliich has been forced 
upon the notice of the public ad nauseam ” : — 
Held : it was a question for the jury whether the 
words did not convey an imputation on pltfs.’ 
conduct in their business, whether the language 
W’^ent beyond the limits of fair criticism. — Jenneb 
V. A’Beckett (1871). L. K. 7 Q. B. 11 ; 41 L. J. 
Q. B. 14 ; 25 L. T. 464 ; 36 J. P. 38 ; 20 W. K. 181. 

Anjuttations : — Rold. Miller v. David (1H74), Ij. B. 1) C. 1*. 
118: Empire Typosottlnir Machine (*o. of Now York e. 
Linotype c\>. (181)8), 79 L. T. 8 ; Griffiths r. Bonn (1911), 
27 T. L. U. 34fi. 

1037. .]— Tlie n\ M. N. the IP. JJ. M. 

were rival papers published in the sanu^ town. 
On the occasion of an agriculture show' at O., the 
If'^. M. N. published an article saying that in the 
show yard an audacious attempt to obtain money 
by false pretences had been detected & exposed, 
to wit, that a “ certain newspaper of limiU'd cir- 
culation, published in a town remote frt)in U., 
has inserted, without any order to do so. columns 
of ailv'ertisementa reh*rring to the implements on 
view', copied from other newspapers to w'hich 
advertisements have been given, or from papers of 
a year ago,” <k alleging that the object was to 
sw'ell the number of ativertisements in the j)aper 
to inveigle tho manufacturei’s into payment by 
subsequently sending in bills for the spurious 
advertisements. A week after the publication 
of this* article another appeared, in which tho 
charge of inserting advert isoinents without ortlers 
was made against the W. D. M. in terms : — Held : 
(1) although the first article did not refer in 
express terms to any individual or to any news- 
paper, evidence might be given to show to w’honi 
Ac to what it bail reference, which w'aa a question 
for the jury ; (2) it was for the juiy t<i say w’hether 
the allegtKl libel applied to the niaiiagement of 
pltf. *8 paper. &, if so, whether it w'as a libel on 
pltf, personally by means of imputing personal 
misconduct to him, or as reflecting on the way in 
W'hich he managed liis business ; for, although it 
might not liave been meant to charge tin? pltf. 
with any actual pcrwjnal corruption, yet, if it W'cre 
a charge on the management of his commercial 
business, that it was bt»ing carried on in a disgrace- 
ful way, it w'ould be for the jury to say whether 
it W'as libidious. 

(3) The circulation & position of a newspaper 
are not matters of general public int-erest, & a 
discussion on the subject is not protecUsd if it bo 
libellous. — Latiheb v. Western Morning New's 
Co. (1871), 25 L. T. 44. 

1088. In cases of libel the meaning of 

the words used, the fairness of a report, & the 
meaning of comments added by a rt?porter, are 
questions entirely for a jury to decide &> should 
not be hastily withdrawn from a jury. — H tbebt v. 


— Haurih r. G 
(1881), 21 N. B. B. 2;J7. — CAN. 

1028 111 ,} — It {g for the 

dcftturnmry n 

atitmln In triven to them in deallni 
‘423^01? (1889), j 7 


1028 iv. Archibald v. Cum- 


N- «• 11- (13 B. & 

ojvi, — vAN. 

/ 1 J?? X’r Tr”' r. OvBRRsr 

iVV B- 408 ; 1 w. w. u 

CAN. 

1028 rl. ‘ — On the facts ; — If eld, 
the qiicMtlun of libel or no llltel was foi 

Ka *7 ’ ^ vo«llct Mhookl noi 

be dlaiurbed. — H krburn t»- Bbattii 


(1911), 18 B. C. n. 200.--CAN. 

1026 vU. .H~Wiiiios e. Londos 

Fhk* Prkss pRiTcnso Oo. (1919), 44 
O. L. H, 12 ; 45 D. L. R. AOl— CAN. 

102SirUi. .1— Whether the rtatc- 

meiit In defamatenr Is a qneetloti for 
the Jury.—OnuiHTiMCY e. EVKRINO 
»TAR Co., Ltd, (1902), 21 N, Z. L. U. 
110.— 
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Part IV. — The Statement. 


Licbnskd Victuallers’ Society (1874), 22 W. R. 
553. 

1039. .]— Eyre v, Garlick, Eyre v, 

Franklin (1878), 42 J. P. Jo. 68. 

1049. Words capable of two meanings.] — 

Simmons v. Mitchell, No. 677, anie. 

1041. — I — In directing a Jury in an 

action of libel the libel should be placed before 
them, & they should be asked wliat in their 
opinion it would represent to persons of ordinary 
intelligence reading it, & if the libel can bear 
more than one meaning the question is purely 
one for the jury to decide. — Grant v. Yates 
(1886), 2 T. L. R. 368, C. A. 

1042. .] — Wherever deft.’s words are 

capable both of a harmless & an injurious meaning, 
it will be a question for the jury to decide which 
meaning the readers would, on the occasion in 
question, have reasonably given to the words ; 
surrounding circumstances may be looked at.- 
Churciiill V. Gedney (1889), 53 J. P. 471. 

1043. .] — Coulson (William) & Hons v. 

CouLSON (James) A Co., No. 2232, post. 

1044. .J — Linotype Co., Ltd. v. British 

Empire Type-settino Machine Co., Ltd., No. 
113, ante. 

1045. .] -Dakhyl V. LabOuchere, No. 

1823, post, 

1046. Whether published by defendant.] — Eyre 
V. Garlick, Eyre v. Franklin (1878), 42 J. P. 
Jo. 68. 

1047. Whether words proved substantially those 
pleaded.] — Wrioht v. Clements, No. 968, ante. 


B. Construction of Innuendo. 

1048. Question for Jury.] — A declaration for a 
libel stated that on a certain night, a gentleman 
was hocussed & robbed in a public-house kept by 
pltf.— innuendo, “ that a person had been 
feloniously drugged & robbed in the said public- 
house of pltf., & thereby intending to cause it to 
be believed that the said public-house of pltf. was 
the resort of, &; frequented by felons, thieves, & 
depraved & bad charactei’s.” The jury having 
returned a verdict for deft., notwithstanding that 
witnesses called for pltf stated that they had 
ceased to frequent pltf.’s house in consequence of 
the publication, & that they understood the libel 
as an imputation upon pltf. & upon the character 
& conduct of his house, the ct. refused to grant a 
rule for a new trial. — Broome v. Gosden (1845), 
1 C. B. 728 ; 135 E. R. 728. 

Annotation : — Coiud. O’Hrien v. Salisbury (188!)), r»4 J. P. 


1049. If words capable of alleged meaning.] 

— Hturt V. Blagg, No.' 1011, ante. 

1050. — .] — Pltfs., vocalists, adveitised 

in a theatrical newspaper as follows : ‘ ‘ The Sisters 
Ilartridge have great pleasure in thanking Messrs. 
Chappell &; Co., Messrs. Metzler & Co.,” music 
publishers, ” & others, for their kind unhesi- 
tating permission to sing any morceaux from their 
musical publications.” Deft., who was interested 
as agent for the proprietors of the stage-right ” 
of certain songs published by the firms mentioned, 
wrot-e to the proprietors of two music halls at which 
pltfs. were engaged to sing, to the effect that the 
advertisement, if relied upon in every particular, 
was calculated to lead them to incur penalties 


under the Copyright Act, 1842 (c. 45), inasmuch 
as the publishers named had in some instances no 
power to give the alleged permission, & insinuating 
that music hall singing was not calculated to create 
a demand for their musical publications. Upon * 
a motion to set aside a nonsuit ; — Held : inasmuch 
as the letters were reasonably susceptible of a 
construction which would make them libellous, 
the opinion of the jury ought to have been taken 
upon their meaning. — Hart v. Wall (1877), 2 
C. P. D. 146 ; 46 L. J. Q. B. 227 ; 25 W. R. 373. 

Annotation : — Dbtd. Capital Sc Counties Bank v. Henty 

(1882), 7 App. Cas. 741. 

1051. ,] — The proprietors of a trades 

gazette called the Hatters' Gazette, published, on 
Dec. 1, 1887, under the heading ” County 

Court Judgments,” the following notice : ” Wil- 
liams, Htewart, Ijeadenhall House, l^aiienhall 
Street, hatter, for £27 1«., Oct. 13.” It appeared 
that, although the judgment had been duly 
recorded & registered, & there was no entry of 
satisfaction on the register, yet Williams, deft, in 
the County Ct. action, had, some time previously 
to Dec. 1, settled with his opponent out of ct., 
but had t^ken no steps to procure an entry of 
satisfaction on, or a removal of the judgment 
from, the regis^r. The jury found that the libel 
meant that there was, on Dec. 1 an unsatisfied 
judgment against pltf.: — Held: (1) the words 
were capable in law of that meaning ; (2) the fact 
that the words were a correct transcript of the 
register of county ct. judgments was not a defence 
to the action in the face of the finding of the jury. — 
Williams v. Smith (1888), 22 Q. B. D. 134 ; 58 
L. J. Q. B. 21 ; 59 L. T. 757 ; 52 J. P. 823 ; 37 
W. R. 93 ; 5 T. L. R. 23. D. C. 

Annotation : — As to (2) Expld. & Distd. Scarlcs v. Scarlett, 

I1892J 2 Q. B. 5{i. 

1052. ,] — Resp., a Member of Parlia- 

ment, asked a question in the House of Commons 
implying that C. had been guilty of improper 
conduct. C. wrote to resp. to complain of the 
imputation of his character, & subsequently pub- 
lished his letters in a newspaper of which applts. 
were proprietors. One letter containing the 
following passage : ” Supposing for example, I 

sent a question . . . based on hearsay evidence 
to the effect that I heard, from a gentleman whom 
I would not think of doubting, that you were 
in a state of delirium tremens. ... Or suppose 
I had added to that further stories I had 
heard that you were utterly intoxicated in 
the streets.” Resp. brought an action for libel 
against the proprietors of the newspaper : — Held : 
the words were capable of being reasonably 
understood in a libellous sense, & tlicrefore that 
there was a question to go to the jury. — Ritchie 
& Co, V. SEx:roN (1891), 64 L. T. 210 ; 55 J. P. 
389 ; 7 T. L. R. 388, H. L. 

Annotation : — Reid. Stubbs v. llusscll, [1913] A. C. 386. 

1053. — — ■ — ■ — .] — Australian Newspaper 
Co. V. Bennett, No. 900, atde. 

1054. .]- -Stone v. Brevhs (No. 1) 

(1902), 47 Sol. Jo. 70, C. A. 

1055. .] — It is the province of the jury to 

say what the words moan (Jervis, C. J.). — ^Profert 
V. Tregear (1851), 17 L. T. O. S. 51. 

1056. Words ol slang character.] — Bar- 

nett V. Allen, No. 870, ante. 


PART IV. SECT. 7, SUB-SECT. 2.— B. 

10481. Question for juru.] — Jackson 
V. McDonald (1841), I l). C. II. ID. — 

CAN. 

1048 U. .1 — Demurrer In two 

counts of pltf.’s writ In an action of 
slander, the innuendo In bnth counts 
belug that pltf. had b^u suilty of 


wilful & coTTUpt pi^rjiuy. The 
demurrer was on tno ground that the 
words wore not actionable on thom- 
HelvcB, Sc did not support the Innuendo ; 
— Held : t he counts wore good, & it 
wjis for the Jury to say whether pltf. 
was warmiitod in putting the meaning 
up<m them set out. — F krouson r. 

(1870). 8 N. 8. R. 185.-OAN. 


1 048 ill. . 1 — Where the innuendo 

in a declaration for libel alleges that 
the words were used in a defamatory 
st'uso, the question becomes one tor 
a Jury. — Blundf.ll v. Qardiner (circo 
1878), 4 N. Z. Jut. N. S. 70.— N.Z. 

1048 W. .1 — BuTcnuR e. Payton 

. 9 N. Z. L, R. 240.— N.Z. 
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Libel and Slander. 


Part V. — Publication. 


Sect. 1.— LIBEL. 


Sub-sect. 1. — What Amounts to. 
A. In Civil Cases. 


(a) 1 71 General. 

1057. Meaning of publication.] — Pullman v. 
lIiLL & Co., No. 1069, post. 

1058. Delivery to a stranger — Of communica- 
tion or copy ] — Case de Libellis Famosis, No. 
11 ()7, poH. 

1059. On request.] — A person who having 

a copy of a libellous caricature, shows it to another 
on being requested so to do, is not thereby liable 
to an action for maliciously publisliing it.-^MiTii 
r. Wood (1812), 3 Camp. 323, N. P. 

Annotation.: — Refd. IL r. Carlilo (1846), 1 Cox, C. C. 229. 

1060. .] — (1) The first count, in an 

action for libel, was in respect of a newspaper 
published more than seventeen years before action 
brought. St^it. limitations being pleaded : — 
Held : the plea was negatived by proof that a 
single copy had been purchased fi*oni deft, for 
pltf. by pltf.’s agent, within the six years. 

(2) Other counts were in respect of other libels, 
alleged to impute to pltf. the libellous matter 
charged in the first count, which was set out by 
way of inducement in each count. The libels 
them.selves, in these other counts, did not rtder to 
that in the first count. Stat. LimiUitions was 
pleaded to so much of these counts as related to 
the matter in the first count : — Held : the plea 
was negatived as to these counts also ; .t, further, 
it was not necessary to tell the jury, in estimating 
the damages as to such matter, to* take into con- 
sideration the fact that the only publication 
proved had been the sale to the agent. 

Deft., who, on the application of a stranger, 
delivers to him the writing which libels a third 
person, publishes tin? libellous matter to ium, 
though he may have been sent for tlie purj>ose of 
procuring the work by tliat third person (CoLE- 
itiDGE, .f.). — IhiUNSwicK (Duke) V. IIarmeb 
(1849), 14 q. B. 185; 19 L. J. Q. B. 20; 14 
L. T. O. xS. 198; 14 .lur. 110; 117 K, K. 75; 
sxdtsrquoii proccvdi}if/s (1850). I L. M. ^ P, 505. 

1061. Delivery by governor of province — To 
Attorney-General.]— Wyatt v. Dobe, No. 2002, 

post. 


1062. Transmission of letter — To correspondent 

abroad.]— W a r. Smith, No. 1021, ptjst. 

1063. Letter read by person other than 

addressee— Servant In breach of duty — Letter 
enclosed.] — Deft, sent through the post in an 
unclosed env elope a WTitten communication which 
pltfs. alleged was defamatory of them. The com- 
munication w'as taken out of the envelope & read 
by a butler who was a servant at the house to 
which the envelope was acldressed in breach of his 
duty & out of curiosity. In an action for libel 
brought by pltfs. against deft. : — //<? W ; there 
was no evidence of publication by deft, of the 
communication, ^ therefore the action would not 
he.— H uth r. llimi, [19151 3 K. B. 32; 84 

L. J. K. B. 1.307 ; 113 L. T. 145 ; 31 T. L. K. 350, 
L. A. 


& French Chemical 

Mauufacturlnjf Co. & Ulbaon, ll‘J18J 2 K. H. 677. 


1064. Not intended by defendant.] — 

One H. P., who contemplated purchasing a house 
from pltf. requested his son P. P., with whom he 
was staying for a few days, to write to deft, to 
make certain inquiries respecting pltf. F. P. 
wrote in his own name & from his own address 
asking tor the information in confidence. Deft, 
replied by letter which arrived at F. P.’s house 
during his absence ; it was opened & read by 
H. P. & was not seen or I’ead by F. P. In an 
action by pltf. against deft, in i^espect of alleged 
libellous statements in his letter the jury found 
that deft, did not know or expect that his letter 
might pi*obably be opened or seen by a person 
other than the addressc^e ; that deft, did not 
bond fide Ik^Hovc that what he wrote was true ; 
that deft, was actuated by malice in writing the 
letter ; A they assessed the damage at £75 ; — 
Held : judgment must bo enb^red for deft, as 
there had been no publication of the libel by him. — 
Powell r. Delston, [1916] 2 K. B. 615; 85 
L. J. K. B. 1783 ; 115 L. T. 379 ; 32 T. L. H. 763 ; 
00 Sol. .To. 696. 

Ncc, alsOi Nos. 1078-1084, po.s/. 

1065. Mere printing — Whether publication to be 
Inferred.] — \V.a.tts v. Fhaseh, No. 1160, post 

Coy7ipurc No. 1155, post. 

1066. Copying a llbel.J- B. v. Beabe, No. 1111, 

Ml. 

1067. Telegram.] — W illiamson v. Fbj 2 eb, No. 
1482. pod. 

1068. .] — A postcard was sent by deft, to 

pltf. A a B.degram was sent by deft, to her husband, 
each containing a libel on pltf. : — Held : a publica- 
tion.— C hattell r. Tuknek (1896), 12 T. L. R. 
360, N. j‘. 

1069. Letter locked In drawer— Taken & pub- 
lished by thief.] — In an action for libel it appealed 
that the allege<i libel was contained in a letk*r 
respecting pltfs. two of tlie members of a partner- 
ship, written on behalf of defts. a limited co., & 
sent by post in an envelope aiidressed to the firm. 
The writ4*r did not know that there w(;re other 
partners in thi* firm. The lett<‘r wiis dictak'd by 
the managing director of defts. to a clerk, who took 
down thtj words in shortlmnd A then wrote them 
out in full by means of a typewriting machine. 
The letter thus wi'itten was copied by an office boy 
in a copying press. When it reaehed its destina- 
tion, it was in the ordinary course! of business 
oi)cned by a clerk of the firm, A was read by two 
other clerks : — Held : the h'.tkir must be taken 
to have been published both to pltfs.’ clerk A 
defts.’ clerks, A neither occasion was privileged. 

What is the meaning of " publication ” ? The 
making knowm the defamatory matter after it 
has been writkm to some pertn>n other than the 
person of whom it is written. H the statement 
is sent straight to the person of whom it is written, 
there is no publication of it ; for you cannot 
publish a libel of a man to liimself. If there was 
no publication, the question whether the occ^asion 
was privileged does not arise. If a letter is not 
communicated to any one but the person to whom 
it is written, there is no publication of It ; A, If 
the wrik*r of a letter locks it up in his own 


PART V. SECT. 1, SUB-SECT. 1.- 
A. (a). 

1069 i. JJdiccry to a siranger—On 


rr/jurnt.] ■ WiiJifts r. MI TI al HTOItK, 
Ltd. (1899), 26 V. L. 11. 262.— AU8. 

10041. Trantmiission of letter — Letter 


by jMrstm ttthrr than 
s\ot inirtuled by dtfmdanl.] — FoX r. 
lhu>DKiucK (1804), 14 1. C. L. 11. 453. — 
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Part V. — Publication. 


& a thief comes & breaks open the desk & takes 
away the letter & makes its contents known, I 
should say that would not be a publication. If 
the writer of a letter shows it to his own clerk in 
order that the clerk may copy it for him, is that 
a publication of the letter ? Certainly it is show- 
ing it to a third person ; the writer cannot say to 
the person to whom the letter is addressed, “ I 
have shown it to you & to no one else.” I cannot, 
therefore, feel any doubt that, if the writer of a 
letter shows it to any person other than the person 
to whom it is written, he publishes it (Lord 
Esher, M.R.). 


Moreover, the letter was du-ected to pltfs.’ firm, 
& was opened by one of their clerks. The sender 
might have WTitten ” Pi’ivate ” outside it, in order 
to prevent its being opened by a clerk. Defts. 
placed the letter out of their own control, & took 
no means to prevent its being opened by pltfs.’ 
clerks. In my opinion, therefore, there was a 
publication of the letter, not only to the type- 
writer, but also to the clerks of pltfs.’ firm. Assum- 
ing, then, that there was publication, the question 
next arises, whether the occasion was privileged. 
A confusion is often made between a privileged 
coramuiucation & a privileged occasion. It is 
for the jury to say whether a communication was 
privileged ; but the question whether an occasion 
was privileged is for the judge, & that question 
only arises when there has been publication to a 
third paity (Lope««, L.J.).— Pullman r. ITill & 
Co., flSOlJ 1 Q, B. 524 ; 00 L. J. Q. B. 200 ; 04 
L. T. 091 ; 119 W. K. 203 ; 7 T. L. H. 173, C. A. 

Expld. & Di«td. HoxsIuh v. Goblet Frfiires, 
1181)4) I g. H. 842 ; Edmotulfion v. Hlreh & Horner, 119071 
1 K. H. :i71 : Roff r. British (fc French (’hemieui Mauu- 
faoturlntf (’o. & Gilison, '191HJ 2 K. B. (!77. Reid. Stuart 

K; V. Skucs (1909), 26 

J « Ij* J\« o3n. 

1070. Letter directed to plaintiff’s Arm — Marked 
private.”]-- ■Puu.MAN r. Hill & Co., No. 1069, 
ante. 


1071. Applying libel written by third party.] — 

Heft, published in a newspaper, under the lieading 
” Parochial Mattt>rs at E.,” a letU^r containing the 
words : ‘‘I refer all readers of the letters on this 
subject to the Primate’s speech on the Clergy 
Discipline Act.” The I’riniate’s six-ecli contained 
serious allegations against an unnamed clergvnian. 
Three paragraphs of the statement of claim' in an 
action for libel brought by the rector of E. against 
deft, set out deft.’s letter & the portion of the 
Primate’s speech whicli contained the allegations, 
& alleged that deft, intended bv his letter that 
pltf. was the object of the Primate’s allegations : — 
Held : upon an application to strike out the three 
paragraphs ; the matters therein alleged amounted 
to a publication of a libel by deft, upon pltf., & 
disclosed a cause of action.-^l.<A whence v. New- 
berry (1891), 04 L. T. 797 ; 39 W. K. 005 : 7 
T. L. R. 688, D. C. 


1072. Taking round documents for signature — 
Solicitor.] — Browne v. Hocii (1893), 9 T. L. R. 
550 N. P. 

1078. Postcard.] — Chattell v. Turner, No. 
1068, ante. 

Verbal repetition in presence of others.] — See 

Nos. 1167-1169, post. 

{h) Mast he to Third Party. 

1074. General rule.] — No action on the case lies 
against one who sends a libel written in a letter 
sealed & directed to the party libelled, without 
any other publication : but such offence is indict- 
able. — Edwards v. Wooton (1607), 12 (’o. Rep. 
35 ; 77 E. R. 1316. 

Annotation : — Mentd. It. v. Beere (1698), 12 Mod. Rep. 21 S. 

1075. .] — Barrow v. Lewellin (1615), 

Hob. 62 : 80 E. R. 211. 

Annotatunm : — Mentd. It. v. Beere (1698), 12 Mod. Hep. 
218 ; Baldwin r. Elphinat-oii (1776), 2 Wm. Bl. 1037. 

1076. .] — Phillips v. Jansen, No. 385, 

ante. 

1077. Whether communicated to third party — 
Question for jury — Letter to party libelled trans- 
mitted by means of third party.] — In an action for 
a libel contained in a letter transmitted by deft, 
to pltf., by moans of a third person it is a question 
for the jury whether there has been any xmblica- 
tion of the Jibel, except to pltf. himself, A if there 
has not, deft, is entitled to their verdict. — Clutter- 
buck V. Chaffers (1816), 1 Stark. 171, N. P. 

(c) Who is or not a Third Party. 
i. Clerk. 

1078. Plaintiff’s clerk — Probability of letter being 
opened by clerk — Knowledge of defendant — Letters 
usually so opened.] — Action for a libel contained 
in a letter written by deft, to pltf. ; proof that 
deft, knew that the letters sent to pltf. were 
usually opened by his clerk, is evidence to go to 
the jury of deft.’s intention, that the letter should 
be read by a third person. — Delacroix v. 
Thevenot (1817), 2 Stark. 63, N. P. 

Annotations : — Consd. Iluth r. Hath, [1915] 3 K. B. 32. 
Eefd. Powell v. Gclston, [1916J 2 K. B. 615. 

1079. Letter opened In course of clerk’s 

business.] — The alleged libel was contained in a 
letter written by deft, t o j^ltf. & addressed to him 
at his I’esidf'nce & place of business. The letter 
was opened & read by a i)erBon in the employment 
of pltf. as clerk. On the jury finding that the 
letter was opened by a person other than pltf. in 
the ordinary course of business ; that the writer 
did not expect any one to open the letter but pltf. ; 
but that the probability was that some person in 
the emijloyment of the receiver might see the 
letter : — Held : there had been a publication of 
the libel. — Gomersall v. Davies (1898), 14 

, T. L. R. 430, 0. A. 

Mnnotaliiws : -Consd. Huth v. Huth, [1915] 3 K. B. 32. 


1073 1. J*osicard.] — Sending Ly mall a 
ostcard addressed to pltf. containing 
bollous matter is a pnlJication of the 
libel. — M otiikiwill r. Yocnu. 18 
C. li. T. Occ. N. 6.— CAN. 

1073 ii. .] — The transmission by 

{ lost of ail uncovered postcjird contaiu- 
ng matter liliellous of the person to 
whom It is addmsHed Is an actionable 

J ublloation of the lilicl. — U obinson v . 
OVKS (1879), 4 L. H. Ir. 391. —IR. 

1073111. .) — M'Cann r. Edin- 

MUKOH, IlOPKKIK & SaIU’LOTO CO. 
(1889), 28 h. U. Ir. 24.— IR. 

b. Delivery to fanner servant's 
vresent emplowr.] — Jackson r. Staif.y 
(1885). 9 0. 11. 334.— CAN. 

0 . Preparaiion of copirs of statc- 


— For circulation to trade associa- 
tiini — Puhliration to copjfist ,]- — Haiu'KR 
r . Hamii.'I'on Retail Gkockrs’ 
Assocn. (1900), 21 C. L. T. 23; 32 
O.R.295.— CAN. 

d. Letter read hy bookkeeper.] — 
Publication is essential to an action 
for defamation. H. sent a letter con- 
taining defamatory statements to Z. 
The letter was opened by Z.’s book- 
keeper. Thei'e was nothing to show 
that H. was responsible for the opening 
of the letter by the bookkeeper, or 
that ho knew it would lie ojiened by 
him ; — Held : this did not constitute 
publication. — H allc. Ziktsman (1899), 
16 S. C. 213 ; 9 C. T. U. 201.— S. AF. 

e. ('onmiunicatiem to one suffi- 
cient.] — Publication in n'goiil to lUiel 


& slander does not requiic communica- 
tion to more persons than one: there 
need not bo anything like publication 
in the common aoeeptance of the tenn. 
— Govinpan Nair V. AcmrrA Mknon 
(1916), I. L. K. 39 Mad. 433.— IND. 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (b). 

10741. General rule.] — Slanderous 
etatements, either oral or written, 
concerning the pereon to whom they 
are addressed will found an action of 
damages at his instance although no 
third paity has heard or read them. — 
Maokay V. MTankik (1883), 10 R. 
(Cl. of Sees,) .')37 ; 20 Sc. L. R. 357.— 
SCOT. 
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Sect. 


A. (r) 


Beld. 1‘owoll r. iUMstoV;,^ 

Hritwh 

2 K. H. sued dett., cImto- 

libel eoiitained in a 

Jiis ortico — that iM'inf? 

known t<o Ihc 

letter was delivered on a Saturdaj » 
awav on a week end holiday, « . 

wius iiM«m in such eircumstAnees, by plw- » , 
it read by him & a clerk. A^; , ^ ^ 

following questions were submitted to the jury : 

(1) Was the letter sent by deft, likely, according 
to the ordinary course of business, to be opened by 
a pai-tner or clerk? Answer. — Yes. (2) Might 
it, according to deft.'s knowledge, be possible for 
the letter to be opened by a partner or clerk of 
pltf. ? Answer. — No. — Held : on these findings 
judgment must be entered for deft., as publication 
was negatived. — Sharp v. Skues (1009), 25 T. L. R. 
330 C. A. 

Annotations : — Consd. I’owell v. Gelston, J1916J5 K. B. 615. 
Refd Hoff r. British & French Chemical Manufacturing: 
Co. & Gibson, [1918] 2 K. B. 677. 


^ 081 . Letter not marked private — Opened 

by clerk In course of business.] — Puli.man r. 
Hill A: Co., No. 1009, ante. 

1082. Defendant’s clerk— Dictation to clerk— 
By manager of company.] — I’cllsian v. Uili. & 
Co., No. 1009, a)itf. 

1083. In course of business — Made In 

Interest of client.] — Boxsn s v. (Ioblet FRt:RE.s, 
No. 1485, post, 

1084. As matter of routine.] — Pltfs., 

G. M. A: A. W., respectively managing director & 
auditor of a limited co., brought a libel action 
against L. W., a solr., because of words in bills of 
costs which were sent to E. M., the father of G. M., 


who held preference shares in the co., &; to a solr., 
who represented a daughter of E. M., H., who 
was also a shareholder in the co. Tl»e material 
words in the bill of costs which was sent to E. M, 
were : — “ Ix)ng attendance on Mr. E. M. . . . 
he insisted that Mr. G. M. was applving the co.’s 
money for his own ends, A: it was believed that at 
the bottom of the difficulties was Mr. W., W'ho was 
tlie auditor of the co., A: whom he di^rusted.” 
Similar words were us<h 1 in the bill of costs which 
was sent to Il.’s solr. Pltfs. alleged that the 
words were published to a typist who t>7>ed the 
billvS of costs, to E. M., who was blind & had to 
have the bill read to liim. A:, also to Il.’s solr. 
l7pon the j)lea8 of privilege & of no publication : — 
Held : the mere dict-ation of a bill of costs to a 
typist, as a matU*r of office routine, was not 
publication, Al while there was no absolute privi- 
lege in a bill of costs there was privilege when a 
solr. in.s<‘rted in it without malice information 


which, though defanuktory, was r^evant in the 
widest senao ^ was reasonably necessary to enable 
his client to understand what he was Ming asked 
to pay for.—MoROAK r. Wallis (1017), 8^. L. H. 

495rN^ P. 


ii. Hwd^mtd or Wife, 

1085. Of defendant.] — In an action for libel the 
fact that deft, has disclosed the libel to his wife 
is not e\idence of publication. In an action for 
maliciously defacing the written character of a 
servant by writing upon it a disparaging state- 
ment, pltf. may recover substantia] damages. — 
Wennhak V. Morgan (1888), 20 Q. B. D. 635 ; 
67 L. J. Q. B. 241 ; 69 L. T. 28 ; 52 J. P. 470 ; 36 
W. R. 097 ; 4 T. L. R. 295, D. 0. 

1086. Of plaintiff.] — Addressing a letter to a 
wife, containing matter reflecting on her husband, 
is a publication. Deft., who had lodged in the 
house of pltf., conceiving that he had whilst there 
lost certain documents, & imagining that pltf. had 
abstracted them from a box in which he had kept 
them, wrote a letter tt> pltf.’s wife, stating his loss, 
A: his suspicions, in language seriously reflecting 
upon the character of pltf., At intimating, that, 
unless pltf. should thinK proper to return them, 
he would expose him : — Held : the occasion did 
not justify tlie writing of the letter, so as to inake 
it a privileged communication, At pltf. was entitled 
to recover, although the jury negatived malice. — 
Wenman r. Ash (1853), 13 V. B. 830 ; 1 (’. E. R. 
592 ; 22 I.. .1. C. P. 190 ; 17 .lur 579 ; 1 W. R. 
452 ; 138 E. R. 1432. 

Annotation : — Mentd. Phillips r. Barnet (1876), 1 Q. B. D. 

436 . 

iOS7, .] — (1) Where pltf. has obtained a 

verdict in an action for libel, the ct. will not grant 
a new trial on the ground of excessive damages, 
unless they think that, having regard to all the 
circumstances of the ease, the damages are so 
large that no jury could reasonably have given 
them. In assessing damages the jury are entitled 
to take into consideration the whole conduct of 
deft, in the matter from the time the libc*l was 
published down to the time their verdict is given. 

(2) In an action to recovn^r dainagi^s for a libel 
contained in a lettcT wTitten by deft, to pltf.’s 
wife, the jury gave a verdict for pltf. At assessed 
the damages at £500 . — I^rakd v. (Biaham (1889), 
24 Q. B. I). 63 ; 69 L. J. Q. B. 230 ; 38 W. R. 103, 
C. A. 

Annotatuma :—As U) (1) Conid. Johnston r. G. W. lly., 

11904] 2 K. B. 250. Rtfd. Panicll r. Walter GBOO), 38 

W. K, 270 : Anderson r. Cnlvcrt (1908), 24 T. L. B. 399. 

Gfnrrallv, Hontd. Ghattell r. Dally Moil PtibllHhlng Co. 

(1901), 18 T. L. B. ■ 


(d) liepeiition. 
Sec Nos. 1107-1170, poet. 


PART V, SECT. 1, SUB-SECT. 1.— 
A. (c) i, 

1082 i. Defendant’s clerk — Dictation 
to clerk — Dy rminayer of company .} — 
Deft.’H acting manager dlHoharged 
pltf. for misbehaviour, & a few dayw 
Jat<!r. hearing pltf. haa taken away 
certain articles of deft.V, he drafted a 
letter ctiarging hluv with theft & 
thieatenitig prosecution, which he 
banded a typisr to copy & despatch : — 
Held : not such a publication as to 
destroy the privilege. — P utkkbauuh 

e. Gone Mkdal (jo. (1903), 5 O. L. II. 
680 : 23 C. L. T. 193 ; 3 0. W\ B. 536. 
— CAN. 


10841. 


■ A 8 maUer of routine 


—Mohan v. O’Bkoan (1»()7). 3 E. L. J 
466 ; 36 N. B. B. 189.— CAN. 


108411. The dicta- 

tion of a letter containing dc*famatory 
matter is not publication of the Hind 
to the person lo whom the letter Is 
dictated. — ANuKitNi v. Antico (1912), 
31 N. Z. L. B. H41.— N.Z. 

1084111. .} — Evans & 

Sons e. Utkis & (k>. (1904), 7 F. (tn. 
of .Sesw.) 65; 42 He. L. B. 103; 12 

8, L. T. 462.— SCOT. 

1084 iv. .I—Huohkh 

r. I^icK (1909), 26 S. C. 288.— S. AF. 

f. Statements not relating to busi- 
ness.] — Deft., a merchant. In a letter 
accused pltf. of theft & threatened to 
i)xpo«e him. This letter wos handed to 
a confidential clerk & copied, & the 
copy was signed by deft. & sent by post 
to pltf . : — It eld : the writing of such 
defamatory statements did not fall 


within the ordinary busliu^ of a 
merchant, & the giving of it to his clerk 
to copy was a publication, 8c the 
occasion of such publication was not 
prlvUegi^d. — M okan v. O'Bkoan (1908), 
38 N. B. B. 399 ; 4 E. L. U. 573.— 
CAN. 

g. IHibUcaHon by bank manager — 
To batik acrouniant .] — Qitillinan v. 
Htiiart (1917), 38 O. L. 11. 628; 35 
D. L. 11. 35.— CAN. 

PART V. SECT. 1, SUB-SECT. 1.— 
A. (0) U. 

lOSSi. Of plaintiff. h-Commvmicniion 
to her husband of words defamatory 
of a woman constitutes publication 
outltling the woman to inaintalii an 
action for damages.— Kt;K^.uix> r. 
Rvtxvlo (1908), T, 8. 1030. — S. AF. 
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B, In Criminal Cases. 

1088. Publlcatton to party libelled sufficient.] — 

Edwabi>8 V. WooTON, No. 1074, ante. 

1089. Tendency to provoke breach of the 

peace.] — ^B arrow v. Lewellin (1015), Hob. 62 ; 
80 E. R. 211. 

Annotations : — Reid. R. v. Beero (1698), 12 Mod. Rep. 

218 ; Baldwin v. Elphlnston (1775), 2 Win. Bl. 1037. 

1090. .]— Hicks’ Case (1618), Hob. 

216 ; Poph. 139 ; 80 E. R. 362. 

Annotations : — Confd. Butt v. Conant (1820), I Brod. & 

Blnpr. 548. Reid R. Sumner & Hillard (1665), 1 Sid. 

270 ; li. V. Beere (1698), 12 Mod. Hep. 218 ; Wilkes’ Case 

(1763), 19 State Tr. 982; R. v. Adams (1888), 5 T. L. R. 

85. 

1091. .] — Clutterbuck v. Chaffers 

(1810), 1 Stark. 471, N. P. 

1092. .] — On the trial of an indictment 

for libel the only evidence of publication was the 
sending it in a letter addressed to the prosecutor 
himself, & the receipt of it by him : — Held : there 
was sufficient evidence to go to the jury, although 
the indictment contained no allegation of an 
intent or a tendency to provoke a breach of the 
peace. — R. v. Brooke (1856), 7 Cox, C. C. 251. 

1093. .] — Deft, was tried & convicted 

on an indictment charging him with having un- 
lawfully & maliciously written & published to a 
young woman of virtuous & modest/ character a 
defamatory letter of & concerning her, & of & 
concerning her character for virtue &; modesty. 
Deft, having seen an advertisement for a situation 
inserted by the young woman in a newspaper, 
wrote, & sent to her at the address given, the 
letter in question, which contained a proposal in 
plain terms tliat she should surrender her chastity 
to him for a sum of money ; — Held : the conviction 
could be sustained, because, under all the circum- 
stances, the defamatory letter might reasonably 
tend to provoke a breach of the peace. — R. v. 
Adamh (1888), 22 Q. B. D. 06 ; 58 L. J. M. C. 1 ; 
69 L. T. 903 ; 53 J. P. 377 ; 5 T. L. R, 85 ; 16 
Cox, C. C. 544, C. C. R. 

Avnotatum : — Reid. Wold*Blundell v. Stepheiiy, [1919] 1 

K. B. 520. 

1094. Publication by mistake.] — The making a 
libel is an offence though never published ; & if 
one dictate & another write, both are guilty of 
making it. . . . It is true, the delivering of it by 
mistake is no publication ; & if there was no other 
evidence against him but his own confession, the 
whole must be taken, & not so much of it as would 
serve to convict him. But when he sent his 
servant to his study for a paper, when he did not 
approve of the paper brought by the servant, but 
fetched another, it is not material whether it was 
read by H. or not ; for if that was the hbel, & read 
by either, it is a publication (per Cur.). — R. v. 
Paine (1096), 5 Mod. Rep. 163 ; Carth. 405 ; 
Comb. 358 ; Holt, K. B. 294 ; 87 E. R. 684. 

Annotations : — Re!d. K. v. Laboiichere (1884), 12 Q. B. U. 

320. Mentd. R. V. Eriswell (1790), 3 Term Rep. 707. 

1095. Publication to private friend in own house.] 

— R. V. Paine, No. 1094, ante. 

1096. Copying libel.] — R. v. Beare (or Bear 
OR Beere), No. 1141, post. 

1097. Libel written in one county — Delivered in 
another county — Publication in both counties.] — 

(1) Deft, wrote in Lfeicestershire a letter (being an 
address to the electors of Westminster), dated 
Aug. 22, 1819, with reference to a public meeting 
which had been held at St. Peter’s Field, Man- 
chester, on Aug. 16. Criminal information to the 
effect that deft., intending to excite discontent, 
disaffection, & sedition, &> to excite to hatred 
dislike of the Govt., & to cause it to be believed 
that persons had been inhumanly cut down by 


certain troops of the King, composed, wrote, & 
published of & concerning the Govt., & of & con- 
cerning the said troops, the said letter. The judge 
told the jury that they were to consider whether 
the paper contained a sober address to the reason 
of mankind, or whether it was an appeal to their 
passions, calculated to incite them to acts of 
violence & outrage. If it was of the former 
description it was not a seditious libel ; if of the 
latter description it was. He told them also that, 
assuming intention found by them as charged, the 
language used amounted in his opinion to seditious 
libel, but that it was for them to find whether it 
did so or not : — Held : a proper direction under 
Libel Act, 1792 (c. 60). 

(2) If a person composes & writes a seditious 
libel with the intention of publishing it, qu. : 
whether any crime is thereby committed until 
publication. 

(3) If the libel is posted sealed in one county 
&> addressed to & delivered at a place in another : 
— Held : a publication in each coimty. 

(4) The libel written by deft, in Leicestershire 
was delivered in Middlesex in an open envelope 
without seal or postmark by a friend of deft. : — 
Held : under the particular circumstances of the 
case, & having regard to the consideration that 
deft, had & the prosecution had not the means of 
proving how or by whom & in what state the libel 
was conveyed into Middlesex, the jury were 
rightly told they might presume the libel to have 
been delivered open in Leicestershire by the deft, 
to his friend. 

(5) The libel purported to be founded on state- 
ments in newspapers to the effect that unarmed 
& um*esisting men & women had been cut down 
by dragoons at a meeting at Manchester ; — Held : 
deft, could not give evidence either at the trial or 
in mitigation of punishment, to show that such 
statements, involving criminal charges, were true, 
but that he might in mitigation of pimishment 
show on affidavit that he had read the statements 
in newspapers. 

(6) On motion in arrest of judgment on the 
ground that the information averred the libel to 
have been published of & concerning the Govt., 
but did not expressly aver the acts which the libel 
impugned to have been done by or by order of the 
Govt., & on the ground of want of certainty in the 
description of the troops referred to : — Held : the 
information was sufficient after verdict. 

(7) If he composes & writes the libel in one 
county with the intention of publishing it, & if he 

ublishes it in another county ; — HeM, : he may 
8 tried in either county & the jury may in either 
coimty take cognisance of what he did in the 
other. — R. v. Burdett (1821), 1 State Tr. N. 8. 

1 ; 3 B. & Aid. 717 ; 4 B. & Aid. 95, 314 ; 106 
E. R. 823, 873, 953. 

Annotations : — As to (1) Reid. R. v. Grant, Ranken & 

Hamilton (1848), 7 State Tr. N. S. 507. .Is to (2) Retd. 

A.-G. V. Kenlfeck (1837), 2 M. & W. 715. As to (3) Retd. 

R. V. Lovett (1839), 9 C. & P. 462 ; Hall v. Story (1846). 

16 M. & W. 63 ; Cherry v. Thomiiaon (1872), 41 L. J. Q. B. 

243 : Broad v. Perkins (1888), 4 T. L. R. 545. As to (4) 

Retd. Perkin’s Case (i826L 2 Lew. C. C. 150 ; R. v. Duffy 

(1849), 7 State Tr. N. S. 795. As to (5) Retd. R. v. 

Carden (1879), 5 Q. B. D. 1. As to (7) Reid. R. v. Roffers 

(1877), 3 Q. B. D. 28 ; R. v. Holmes (1883), 12 Q. B. D. 

23 ; Tozler v. Hawkins (1885), 15 (^. B. D. 650. Otnerallv, 

Mentd. Stikeman v. Dawson (1847), 1 De O. & Sm. 90 ; 

Doe d. Bennett v. Hale (1850), 15 Q. B. 171 ; R. v. Meany 

(1867), 15 W. R. 1082 ; R. v. Cooper (1875), 45 L. J. M. C. 

15 ; H. V. EULs. [1899] 1 Q. B. 230 ; R. v. De Mamy. 

[1907] 1 K. B. 388. 

1098. Mere writing — With intention to publish.] 

— R. V. Burdett, No. 1097, ante. 

1099. Libel In newspaper — Delivery of newspaper 
at Stamp Office.] — The delivery of a newspaper to 
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Sect. 1.- 


Libel akp Slander. 


the 


JJbel: Suh-scct. 1, /?.; sub-sects. 


at the Stamp 


Onieo IS a 

to sustain aii indietmeut for - 
a — K. r. Amphiat (hsJo), 4 B A ( 
K. B. 125 ; 3 Dow. & By. M- D* 

182 ; 107 K.'U. 072. 




1100. Manuscript proved^ta handwRing^ol^^ 

defendant to 


lendant-Proof of printing & pubUshlng 


print 

libel 


evidence of direction by . , . 

niihiichl— H) If the manuscript of a 
** to be in the liamiwriting of deft., & it be 

uro\’ed to liave btvn printed A' i)ubhshed, 
rms iS evidence to to tlie jury that it wiw pub- 
Jislied by deft., although there be no evidence, 
given to show that t he printing A: publicat ion Wi-re 

by the diiH'ction of deft. , i i- i 

(2) If a paper, published by deft., has a dirwt 

tendency to cause unlawful meetings A: disturb- 
ances, & to lead to a violation of the laws, it is a 
seditious libel; Ac (2) uith respect to the inU-nt 
one must be tivlcen to intend the natinal 
conseciuenccs of what he has done. B. v, !.<(>% fc.TT 
(1839), 9 C. A: P. 4(V2 ; 3 State Tr. N. S. 1177. 

1101. Libel contained in book - Each copy fresh 
Ubel — Continuing publication.] -- B. c. Palthoki*k, 
No. 240,7, post. 

Ignorance of contents of matters published.] - 

See Sub-sect. 3, B., jiost. 

Publication by agent.] -See Sub-sect. 3, C7, 
post. 


3 , I in the nature o( an Indemnity for the eonaequenoea 
of hi* own wilful wrong. — ^WEijr-BtUNDKLi. ». 

, I lllia) 1 K. B. R20 i 88 1,. J. K. B. 

120 1.. T. 401 ; :t.R T. L. U. 245 ; 03 Sol. Jo. SOK 
0. A. i affd., I1020J A. C. 050, M. L. 

.Iiiiwtoliims ; - to (1) BaM. Tiiunilcr c. National Pro- 
vliiolftl & (fiilen Jtank of kiiglaiid, 1 Kv B. 401 . 

.... to (2) Atfd. l’rtK)|>M r. ClmjiTln (l»20), S7 T. h, B, 

lie PoWmls it Knniot*«i, Withy, 119211 3 K. B. 6fl0 ; A. & 
H. TaxlH r. .Sw'rotary of 8UU^ for Air, 11922) 2 K. H. 328 ; 
Klllott .Steam Tuir t'o. r. .^Iilpiiinir foatroller, (19221 1 
K. ». 127: The Huu Onofrtt. (19221 V. 243; Aclelldtlo 
.*<.8. ('o, V. B.. 11923) 1 K. B. 69 ; Harnett v. Bond, 119241 
2 K. B. .“in. (ieneraHy. Mentd. Brltanida Uyfidenlc 
Laundry Ci>. r. Thornycroft {I926), 94 L. J. K. B. 858; 
Uainbnxik r. Stokea, 1 192.5 J I K. B. 141 ; The Paludlno, 
I! 925} P. 4(». 


No 

& 

be 


SUB-SEfT, 2 .- 


-Duty of Person havino Libel 
IN BIS Possession. 

concerning private person.] 


If a 


1102. Libel 

libellous letter concern a private person, he that 
receives it may conceal it in his pocket, or burn 
it ; but if it concerns a public peisou he ought to 
reveal it to some public oiTicer or a magi.stratA‘. 
But it is true if he divulge it to any but to a magis- 
trate he is a libeller.— Lincoln (IB*.) Ac O.sbald- 
ston’.s Cask (1039), 3 State Tr. SOL 

1103. Libel concerning public person.] — Jjncoln 
(Bp.). A: Osbaldston’s Case, No. Il02,a«/c. 

1104. Liability to original utterer — For negli- 
gence in allowing publication.] — Pltf., wlm had 
lent money to a ceit/ain co., being ask(‘d for a 
further advance, employed deft., a chartered 
accountant, to look into the affairs of the co. In 
a letter of in.struction.s to deft. pltf. inserted 
libellous statements concerning the former manager 
At an auditor of the co. Deft, liandcd the letD^r 
to Ills partner, who negligently left it at the co.’s 
oflTice. The manager found it, read it, At com- 
municated its contents to the two [lersons de- 


SuB-sKCT. 3 . — Liability for Peblicatiok, 
A. In General. 

1105. Material sent to press— Without direction 
not to publish.] — If I 8<;iid a manuscript to the 
printer of a porioditral publication At do not 
restrain tlu‘ printing At publishing of it. At he does 
print «k publish it in that publication, then I am 
the publisher (Iaird Kr.skine). — B uRurriT v. 
Abbot, Burdeti' v. Coiaian (1817), 5 Dow, 1U5 ; 
3 K. K. 1289, 11. L. 

AnHotatioriH ; Mentd. Laimock r. Brown (I HID). 2 B. & 
Aid. 592 ; it. r. Hobliouw (1S20), 2 C'hlt. 2(*7 ; Bc- 
4lrt‘t*thnnd r. KJpbin/^tcnji' (1830), 2 StBte Tr. N. S, 
Wellc'iley r. Bciiufort, L4»nK: Wt-llcNlry'H (1831), 2 

it M. (139; Bciiniuont r. Burrutt (1 .h 3(5). 1 Mi»o, 
1*. V. C. .59 ; .siiM'kdalf r. HaiiHurd (1839), 9 ,Ad. vV Kl. 1 ; 
Mlddlf>4t?x .sherltl’n ('u»o (1840), 11 Ad. iV Kl, 27 3 ; lie 
Clarke (1842), 2 k). B. (519 ; Kiclley r. ('arson (1842), 4 
>loo. 1*. (’. (’. (53 ; Howard r. (ioHsj't (l.s|.')), 10 Q. B. 3.'>9 ; 
Jte Martin, Kx )>. Vhu Smidau (IH45), 4 L. '1'. O. S. 3(59 ; 
Boyntddfi r. l{t*ynol<l.s ( 1847), 9 L. T. O. S. .513 ; Kenton r, 
Hampton (1858), 1 1 Moo. 1*. ( *. ('. 317 ; tie Fernandes 
(1801), (5 H. A' N. 717 ; K.r p. I'ernainlez (1801), 10 (’. B. 
N. .S. 3 : Bill i\ Murphy (1801). 1 Moo. P. ( \ (’. N. S. 487 ; 
A.*(i. of New .South Wales v. .Sluepliersoii (1870), J.. B, t) 
l\ V. 208 ; Brudlauifh r. Krsklue (1883). 47 L. T. (518; 
Brudlnuicli (iossett (1884), 12 (J. 11. D. 271 : Harvey r. 
Harvey (1881), 20 (’h. B. 014 ; Barton r. Taylor (1880), 2 
T. L. it. 382; Fiehilruc r. Thoiuas, llHOOj A. (’. 000 ; 
Heddon r. F.vatis (1919), 3.5 'P. I„ j{. 042 ; Pitchers r. 
.Surrey County Cjiunell, i 192.3} 2 K. B. 57. 

1106. .] — In an action for a libel, deft. 


cannot either in bar of (he action or in mitigation 
of the damages, givti in (‘Vidence otlier libels 
publi.slied of him by j)llf., tnileas sucJi libels are of 
a prior daD; A: relatt* distinctly to tim subject- 
matter of the libtd declared on. 4V) prove ilu* 
jmblication by dedt. of a libed on pltf. contain(Ml in 
a nevr'spaper, a inanusoript of deft., thmugh 
stjiveral [>assag(i8 of which the editor had befon* 
it was compostnl drawn his pen, was produced. 
The printeti libel, being also produc<^d, w’jus found 
to correspond exactly -with the unobliterated parts 
manuscript. 


of the manuscript. The poidions of the manu- 
famed, who sued pltf. for libed Ac r(,*cover(;d damages script through which the* pem was drawn w’ore of a 
again-st him, the jury in each caso linding that thi* more libellous tendency than the parts jniblislied 
writer of the letter was actuated by malice. Pltf. in the newspaper, Ac did not in any degree (jualify 
then sued deft, for breach of an implied duty to them : — Held : (1) the manuscript was receivabh^ 
keep secret the letter of instructions. The jury in evidence, the portions that corresponded with 
having found that it was the duty of deft, to keep the printtid libel Lo prove the publication by deft., 
the letter secret, that he had neglected this duty. At the re^siduc* to show quo ammo that libel was 
Ac that the actions of lib(d Ac the damagtis recovered published ; (2) a letter addresstjcl by d(*ft. to pltf. 
therein were the natural consequence of his about the same pc'riod, containing (*xpressions 


(1) it was the duty of deft, 
to keep S(^cret the contents of the letter ; (2) 

(BANKE.S Ac Wahkinoton, L..TJ.) pltf. could 
recover nominal damages & no more for the 
breach of this duty, any fuithor damages being 


similar to those found in the printed libel, was 
also admissible to show quo animo the libel was 
published. — Tarpley t*. Blabey (1830), 2 Bing. 
N. C. 437 ; 1 Ilodg. 414 ; 2 Hcott, 012 ; 5 L. J. 
C. V. 83; J32 E. H. 171. 


PART V. SECT. 1, SUB-SECT. 3.~ A. 

11061. AJaUrial amt to prfaa.}— 
Do.minion TKi.KUKAru CIo. r. .Hrt.vKn 
& Baynk (1881), 10 S. (', II. 238.-- 

CAN. 


1106 0. .) — In a libel actiim 

afcaimt a newspaper wiilch asKuinux ftill 
reHponHlbilUy for what It publlsboH, the 
ct. shonid n«»t, exeept iiniler Hpeelal 
cl ccnmHta rices, compel It to dlKclowc 


the names of Its eontributora or in- 
fonriants, ~~I)k HrjiKLKiNCi v. Cuowk 
(B. C.), (191HJ 3 W’. \V. It. 1038.— 

CAN. 
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1107. Communlofttloii to newspaper reporter.] — 

In order to show that deft, had caused & procu^ 
a printed libel to be inserted in a newspaper ; a 
reporter to a public newspaper proved that he 
had given a written statement to the editor of the 
newspaper, the contents of which had been com- 
municated by deft, for the purpose of such 
publication, & that the newspaper then produced 
wae exactly the same, with the exception of one 
or two slight alterations, not affecting the sense : — 
Held : what the reporter published, in consequence 
of what passed with deft., might be considered as 

g ublished by deft. ; but the newspaper could not 
o read in evidence, without producing the written 
account delivered by the witness to the editor. — 
Adams v. Kelly (1824), Ry. & M. 157, N. P. 

Annotation ; — Apld. Parkes v. Prescott (1869), L. 11. 4 Exch. 
169. 

1108. Libellous picture — Contained In magazine 
— Referred to In letterpress.] — (1) If the printer 
& the editor of a magazine be sued for a libellous 
article contained in it, they are both liable for a 
libellous lithographic print which is contained in 
the work, though it was not printed by the 
printer, provided that the print is referred to in 
the letterpress part of the libellous article. 

(2) In an action for a libel deft, may in mitiga- 
tion of damages give in evidence other libels 
IJublishcd recently before by pltf. of deft., with a 
view of showing a provocation by pltf. ; & a 

witness may be also asked whether pltf. has not 
previously published attacks on deft., but the 
judge will caution the jury not to consider one 
libel as at all like a set-off agaimst the other. — 
Watts v. Fraser (1835), 7 C. & P. 3(i9 ; 1 Mood. 
& R. 449, N. P. ; subsequent 'proceedings (1837), 7 
Ad. & El. 223. 

1109. Libellous advertisement — Liability of 
editor.] — Keyzor v. Newcomb, No. 1213, post, 
1110. Sale of newspaper.] — Emmens v. Pottle, 
No. 1 120, post. 

1111. .] — Ridgway V. Smith & Son (1890), 

0 T. L. R. 275, D. C. 

Annotations : — Refd. Vizetelly v. IMiidio’s Select Library, 
[1900] 2 Q. H. 170. Mentd. Elliott V. Garrett (1902), 18 
T. L. n. 498. 

B. Ignorance of Contents. 

1112. How far a defence.] — R. v. Twyn, R. v. 
Dover, Brewster & Brooke (1663), 6 State Tr. 
514, 539 ; Kel. 22, 23 ; 84 E. R. 1064. 

Annotation .—Refd. Martin v. British Museum Trustees & 
Thompson (1894), lU T. L, R. 338. 

1113. .] — Lamb’s Case, No. 1168, post. 

1114. .] — R. V. Dodd, No. 1126, post. 

1115. .] — (1) If a printer prints anything 

that is libellous, it is no excuse to say that he had 
no knowledge of the contents. 

(2) It is a mitigation of the printer’s offence, if 
lie will discover the person who brought the paper 
to him. 

(3) Printing initial letters will not protect a 
libeller. — Re Read & Huggonson (1742), 2 Atk. 
469 ; 26 E. R. 683 ; sub nom. Roach v. Garvan, 
2 Dick. 794, L. C. 

Annotations: — As to (1) Refd. Kx p. Jones (1806), 13 Vos. 
237 ; lie American Exchange in Europe, American Ex- 
change in Europeu. Gillig (1889), 58 L. J. Ch. 706. Oenerally, 
Mentd. Baker v. Hart U742), 2 Atk. 488 ; R. v. Clement 
(1821), 4 B. & Aid. 218 ; lie Ludlow Charities, Leohmere 
Charlton’s Case (1837), 2 My. & Cr. 316 ; lie Martin, Ex p. 


Van Sandau (1844), 1 Ph. 445 ; Birch v. Walsh, 
O'Mahony’a Case (1846), 8 L. T. O. 8. 372 ; Ex p. Van 
Sandau (1846), 1 Ph. 605 ; Coleman v. West Hartlepool 
Ry. (1860), 8 W. R. 734 : Tiohbome v, Mostyn, Tichbome 
V. Tiohbome (1867), L. R. 7 Eq. 55, u. ; Re Cheltenham Sc 
Swansea Ry. (Carriage & Wagon Co. (1869), L. R. 8 Eq. 
580 ; Robson v. Dodds (1) (1869), 20 L. T. 941 ; Tich- 
bome V. Tiohbome (1870), 39 L. J. Ch. 398 ; Kitcat v. 
Sharp (1882), 52 L. J. Ch. 134 ; Hunt v. Clarke (1889), 
58 L. J. Q. B. 490 ; Re CJrown Bank, Re O'Malley (1890), 
44 Ch. D. 649 ; McLeod v. St. Aubyn, [1899] A. C. 549 ; 
11. V. Gray, [1900] 2 Q. B. 36 ; R. r. Tibbits (1901), 71 
L. J. E. B. 4 ; Scott v. Scott, [1913] A. C. 417 ; Dunn 
V. Bevan, Brodie v. Sevan, [1922] 1 Ch. 270. 

1116. .] — R. V. Clerk (1728), 1 Barn. K. B. 

304; 94E. R. 207. 

1117. .] — It [ignorance of contents] goes for 

nothing & would be an excuse for all sorts of 
infamy (Lord Mansfield, C.J.). — Anon. (1774), 
Lofft, 544 ; 98 E. R. 791. 

1118. .] — A porter who in the course of his 

business delivers parcels containing libellous hand- 
bills, is not liable in an action for libel, if he be 
shown to be ignorant of the contents of the parcels. 
— Day V. Bream (1837), 2 Mood. & R. 54, N. P. 

Annotation .—Refd. Martin v. British Museum Trustees & 
Thompson (1894), 10 T. L. R. 338. 

1119. .] — Mallon V. Smith (W. H.) & Son 

(1893), 9 T. L. R. 621. 

Annotation .'—Reid. Vizetelly v. Mudie’s Select Library, 
[19U0J 2 Q. B. 170. 

1120. Negligence.] — The vendor of a news- 
paper in the ordinary course of his business, though 
he is primd facie liable for a libel contained in it, 
is not liable, if he can prove that he did not know 
that it contained a libel ; that his ignorance was 
not due to any negligence on his own part ; & 
that he did not know, & had no ground for sup- 
posing, that the newspaper was likely to contain 
libellous matter. If he can prove those facts he is 
not a publisher of the libel. Qu. : whether such 
a person can escape liability for the libel if he knows, 
or ought to know, that the newspaper is likely to 
contain libellous matter. 

The proprietor of a newspaper who publishes 
the paper by his servants, is the publisher of it, 
& he is liable for the acts of his servants. The 
printer of the paper prints it by his servants, & 
therefore he is liable for a libel contained in it. 
. . . Taking the view of the jury to be right, that 
defts. did not know that the paper was likely 
to contain a libel, &, still more, that they ought not 
to have known this, which must mean, that they 
ought not to have known it, having used reason- 
able care — the case is reduced to this, that defts. 
were innocent disseminators of a thing which they 
were not bound to know was likely to contain a 
libel. That being so, I think defts. are not liable 
for the libel (Lord Esher, M.R.). — Emmens v. 
Pottle (1885), 16 Q. B. D. 354 ; 55 L. J. Q. B. 
51 ; 53 L. T. 808 ; 60 J. P. 228 ; 34 W. R. 116 ; 
2 T. L. R. 115, C. A. 

Annotations : — ^Apld. Mallon v. Smith (1893), 9 T. L. R. 621 ; 
Martin v. British Museum Trustees & Thompson (1894), 
10 T. L. R. 338. Expld. & Distd. Vizetelly v. Mudle^s 
Select Library, [1900] 2 Q. B. 170. Apld. Weldon v. 
Times Book Co. (1911), 28 T. L. R. 143. Refd. R. v. 
Judd (1888), 37 W. R. 143 ; R. v. Munslow, [1895] 1 Q. B. 
758. Mentd. Glamorgan Coal Co. v. South Wales Miners’ 
Federation, [1903] 2 K. B. 545. 

1121. .] — Martin v. British Museum 

(Trustees) & Thompson (1894), 10 T. L. R. 338. 

Annotation : — Refd. Vizetelly v. Mudio’s Select Library. 
[1900] 2 0. B. 170. 


1110 i. Sale of newspaper .] — Apart 
from the existence of circumstances 
which should put him os a reasonable 
person on his guard or on inquiry, a 
mere newsvendor who sells a newspaper 
oontaluing defamatory matter may 
rebut the presumption of having 
acted animo injurandit raised by the 

J. — ^VOL. XXXIt. 


act of sale, by establishing ignorance 
of the fact that the paper contained 
such defamation & that he acted with- 
out negligence. Sc by so doing may 
render himself free from any liability 
for damages in connection with the 
publication of such defamation. — 
Dunning v. Thomson Sc CX)., Ltd 


(1905), T. H. 313.— S. AF. 
h. Publisher of newspaiper .] — The 

f mbllsher of a newspaper is responsible 
or defamatory matter published In 
such paper, whether he knows the 
contents of such paper or not. — R. 
r. McLkod (1880). L L. IL 3 AU. 342.— 
IND. 



Libel and Slander. 


Sect. 1. — Libel: 
& (b)]. 


Sub-sect. 3, B. & C. (a) i. d: 

^^22 .1 — The proprietors of 

culating library circulated C(^ies of a 
unknown to tliem, contained P/"' uf 

an action for libel brought against them by pUI. 
they failed to show that it wm not through 
negligence on their part that they did not know that 
the book contained the libel when they circulated 
ifc :—Ueld : they wore liable as publishers of the 
libel. — VrzETELLY v. Mudie’s Select Libraey, 
Ltd.*, [1900] 2 Q. B. 170 ; 69 L. J. Q. B. 645 ; 16 
T. L. R. 362, C. A. 

1123. .] — Defts. who were book dis- 

tributors, sold two books which were published in 
the French language in Paris, & which pltf. alleged 
contained libellous statements regarding her. In 
an action by pltf. claiming damages from defts. in 
respect of the publication of these statements, the 
jury found that defts. did not know of anything 
libellous contained in the books, that it was not 
through their negligence that they did not know, 
& that the books were not of such a character as to 
put them on inquiry : — Held : defts. were not 
liable. 

There are some books as to wliich there might 
be a duty on resps. or other distributing agents to 
examine them carefully, because of their titles or 
the recognised pi*opensity of their authors to 
scatter libels abroad. Beyond that the matter 
cannot go (Cozens-Hardy, M.R.). — Weldon v. 
Times Book Co., Ltd. (1911), 28 T. L. R. 143, 
C. A. 

1124. .] — A firm of wholesale news- 

paper agents which has distributed copies of a 
journal containing defamatory matter is not liable 
to pay damages in i^pect thereof if they did not 
know that the copies distributed by them con- 
tained the defamatory matter, & if their ignorance 
was not due to negligence, & if they neither knew 
nor were likely to know that the journal was likely 
to contain defamatory matter. In a libel action 
against the editor & the printers of a journal, & 
against a firm of wholesale newspaper agents 
which had distributed the journal, the judge 
directed the jury to the above effect & ruled that 
there was no joint publication by the agents with 
the other defts., & the jury found that the news- 
paper agents had not acted innocently, & awarded 
Is. damages as against them. The ct. thereupon 
deprived pltf. of costs as against the newspaper 
agents on the ground that the amount of damages 
showed that the jury considered that there was no 
moral obliquity on their part. — Haynes v. De 
Beck (1914), 31 T. L. R. 115. 

Publication by agent .] — See Sub-sect. 3, C. 

(a) i., ii., & (b), post. 

1125. Question lor jury.]— Chubb v. Plannagan, 

No. 1289, post. 

C. Publication by Agent, 

(a) General Agent or Servant, 
i. In General. 

1126. Servant — Acting in course of employ" 
ment.] — A master shall answer for his servant, & 
the law presumes him to be acquainted with what 
his servant does {per Cun.). 

Finding a libel on a bookseller’s shelf is a publica- 
tion of it by the bookseller (Portescue, J.). 


Whew a maatep living out of town, A his ^de 
is carried on by his servant, the piamr shaU be 
chargeable with the servant’s publi^g a Ubel 
in ms absence (Raymond, J- 

(1724), Seas. Caa. K. B. 136 ; 93 B. B. 136. 

' 1127. ]— A libel sold in a pamphlet 

shop by the servant of the owner of the shop, for 
his use A account, the owner knowing nothing of 
this libel : yet he is guilty of a publication.— 
B. V. Nutt (1729), Pitz-G. 47 ; 1 Bam. K. B. 800 ; 

94 B. R. 647. ^ ^ 

Annotaitons : — Rsld. R. v. Almon 6 Raw. 2686 : R. 

V. Topham (1701), i Term Rep. 126; A.-G. v. Slddon 

(1830), 1 Tjt. 41. 

1128. .] — In point of law the buying 

the pamphlet in the pubhc open shop of a known 
profcsseci bookseller A publisher of p^phlete 
of a person acting in the shop, primd facie is evi- 
dence of a publication by the master himself ; but 
it is liable te be contrameted, where the fact will 
bear it, by contrary evidence tending to exculpate 
the master, A to sliow that he was not privy, nor 
assenting to it, nor encouraging it (Lord Mans- 
field, C.J.). — R. V. Almon (1770), 5 Burr. 2686 ; 
20 State Tr. 803 ; 98 E. R. 411. 

Anjuttalion : — Bold. A.*G. v. Siddon (1830), 1 Cr. & J. 220. 

1129. .] — It is not sufficient tlmt a 

man rises later than his usual time, sees a pernicious 

g ublication has gone out of his shop by the hand of 
is servants, acting in the course of sale under 
his authority, A then endeavours to stop the rest 
(Aston, J.). — B. v. Williams (1774), Lofft, 759 ; 
98 E. R. 905. 

1130. .] — A corpn. cannot be held to 

be incapable of malice so as to be relieved of 
liabilitv for malicious libel when published by its 
servant acting in the course of his employment. 
Although the servant may have had no actual 
authority, express or implied, to write the libel 
complained of, containing statements against 
pltf. which he knew to be untrue, if he did so in the 
course of an employment which is authorised, the 
corpn. is liable. — Citizens’ Life Assurance Co. 
V. Brown, [1904] A. C. 423 ; 73 L. J. P. C. 102 ; 
90 L, T. 739 ; 63 \V. 11. 176 ; 20 T. L. B. 497, P. C. 

A nnotcUiona : — Held. Pratt r. British Medical Assocn., 
{19191 1 K. B. 244. Mentd. Mouucll v. L. Sc N. W. Ry.. 
[1917] 2 K. B. 836. 

1131. Acting without master’s knowledge.] — 

B. V. Cuthbll (1799), Erskine, Speeches on 
Miscellaneous Subjects, p. 231. 

1132. Daughter — With general authority to 
write father’s letters — Father’s knowledge of libel 
must be shown.] — In an action for a libel contained 
in a letter. Proof that it was written by deft.’s 
daughter, who was authorised to make out his 
bills A write his general letters of business, is not 
sufficient unless it can be shown that such libel 
was written with the knowledge of or by the 
procurement of deft. ; neither can the daughter 
DC called as a witness, to prove by whose direction 
such letter was written. — Harding v. Greening 
(1817), 8 Taunt. 42 ; 1 Moore, C. P. 477 ; 129 B. R. 
297. 

ii. Employee of Newspaper Proprietor. 

1138. Liability of principal.] — The proprietor of 
a newspaper is answerable criminally, as well as 
civilly, for misconduct in the conducting of the 
paper, as e.g, for the publication of a libel, though 
he has nothing to do with the publication, A the 


PART V. SECT. 1, SUB-SECT. 3.— 
C. (a) i. 

11261. Servant — Acting in cowrae 
of cmploypient.] — Tench v. Grxxt 
Western Ry. C^. (1873), 33 U. 0. R. 


8.— CAN. 


86 Cede. 907. -"IND. 


uZ'L’, ‘fwji vrrivtvil W PUDUBliea 

the Bcqpo of hte 

JUAX. JIUUIA V. 

BAinatm (1909). I. L. R. 


k. 


Acting without master's 


knowUdge.y-QAUJmov v. Ysatb (189^, 
1 F. (cL of Seat.) 466 ; 36 So. L. R, 
860 ; 6 8. L. T. 320.-^OOT, 



Past V. — Publication. 



whole is conducted by his servants. — R. v. Wai/teb 
(1799), 3 Esp. 21, N. JP. 

Awjwt^iona Ooiud. li. v. Holbrook (1878), 4 O. B. D. 42 
Befd. R. V. Bradlaugrh (1883), 16 Cox, C. C. 217, 

1184. Presumption arising from pro- 

prietorship— May be rebutted.]— In an indictment 
for libel, the proprietor of a newspaper is primd 
facie answerable for what appears in it j but the 
presumption arising from proprietorship may be 
rebutted & an exemption established. — R. v. 
Gutch, Fisher & Alexander (1829), Mood. & M. 
438. 

Annotaiiona Refd. A.-G. v. Siddon (1830), 1 Cr. & J. 220 : 
Seymour v. Greenwood (1861), 30 L. J. Ex. 189 : It. v. 
Holbrook (1878), 4 Q. B. D. 42. ’ 


I victed was the same act aa that with which deft, 
was charged, viz. the inserting publishing. 
Senible : the proprietor of a newspaper, convicted 
& fined for the publication of a libel in the paper, 
inserted without his knowledge & consent by the 
editor, cannot recover against the editor the 
damages sustained by such conviction. — Colburn 
V. Patmore (1834), 1 Cr. M. & R. 73 ; 4 Tyr. 677 ; 
3 L. J. Ex. 317 ; 149 B. R. 999. 

Annotatione : — Consd. R. v. Holbrook (1878), 4 Q. B. D. 42. 
Befd. Sha^kell v. Rosier (1836), 2 Blngr. N. C. 634 ; Burrows 
V. Rhodes, [1899] 1 Q. B. 816 ; Leslie v. Reliable Advertis- 
ing & Addressing Agency, (19161 1 K. B, 652 ; WeJd- 
Blundell v. Stephens, [192()] A. C. 956. 


1135. Libel Act, 1843 (c. 96), s. 7 — What 

amounts to authorisation — General authority given 
to editor.] — On the trial of a criminal information 
for libel against the proprietors of a newspaper 
it^ appeared that defts. had appointed an editor 
with general authority to conduct the paper, & 
left it entirely to his discretion what should be 
inserted therem, & that such editor had inserted 
the libel in question without the knowledge or 
express authority of defts. The Jury found defts. 
guilty. 

On a motion for a new trial on the ground 
that the verdict was against evidence, & of mis- 
direction : — Held : (1) the general authority given 
to the editor was not per se evidence that defts. 
had authorised or consented to the publication 
of the libel, within above Act, sect. 7 ; & as the 
judge at the trial had summed up in terms which 
might have led the jury to suppose that it was, &, 
the jury had apparently given their verdict on that 
footing, there must be a new trial. 

(2) Libel on an individual is & has always been 
regarded as both a civil injury & a criminal offence. 
The person libelled may pursue his remedy for 
damages or prefer an indictment, or by leave of the 
ct. a criminal information, or he may both sue for 
damages & indict. It is ranked amongst criminal 
offences because of its supposed tendency to arouse 
angry passions, provoke revenge, & thus endanger 
the public peace (Lush, J.), — R. v. Holbrook 
(1878), 4 Q. B. D. 42 ; 48 L. J. Q. B. 113 ; 39 
L. T. 636 ; 43 J. P. 38 ; 27 W. R. 313 ; 14 Cox, 
C. C. 185. 

Annotatiorw : — As to (1) Folld. R. v. Ramsny & Foote (1883), 
48 L. T. 733. Refd. R. v. Tlbbltg, [1902] 1 K. B. 77. 
As to (2) Held. R. V, Loudon (Lord Mayor) (18H6), 16 
Q. B. D. 772. 

1136. .] — Emmens V. Pottle, No. 1120, 

ante. 

1137. Right to indemnity by servant.] — 

The declaration stated that deft, had been 
employed by pltf. to edit the Court Journal for 
reward, & that he did not perform the duties of 
editing the same in a proper manner, but, without 
the knowledge, leave, authority, or consent of 
pltf., “ falsely, maliciously, & negligently inserted 
& published in the same a ifalse & malicious libel,” 
etc., that, afterwards, an information was exhibited 
against pltf. “ for the falsely & maliciously 
printing & publishing ” of the said libel, & such 
proceedings were thereupon had that pltf. was con- 
victed of that offence, & fined £100. After verdict 
for pltf. the judgment was arrested, on the ground 
that the injury sustained was not connected with 
the breach of duty averred, it not appearing that 
the printing & publishing of which pltf. was con- 


(6) Particular Agent. 

1138. Communication with request to publish — 
Publication containing other charges than those 
communicated — Publication approved by principal.] 

— Indictment for causing to be published in a 
newspaper a libel on K. The libel told a story of 
K., & added comments on the story, giving it a 
ridiculous character. The editor of the paper 
deposed that deft, asked him to show K. up, & 
communicated the story, which the editor told to 
a reporter for the paper ; & that this story was, 
substantially, what was published : that, before 
the publication appeared, deft, remarked on the 
delay : & that, Effter the article came out, deft, 
expressed approbation of it : — Held : on this 
evidence, a jiuy might find that the deft, authorised 
the publication of the particular libel, notwith- 
standing the comments added, & although it 
appeared that the editor had heard the story 
before deft, told it to him. — R. v. Cooper (1846), 8 
Q. B. 533 ; 16 L. J. Q. B. 206 ; 6 L. T. O. 8. 369 ; 
10 J. P. 631 ; 1 Cox, C. 0. 266 ; 116 B. R. 976. 

Annotations : — Consd. Parkes v. Prescott (1869), L. R. 4 
Kxch. 189. Refd. R. v. Do Mamy, [1907] 1 K. B. 388. 

1139. Publication in words of agent — Sub- 

stance of communication adhered to.] — Deft. P. 
was chairman of, & the other deft. E. was present, 
at a meeting of a board of guardians on an occasion 
when there was a discussion concerning pltf.’s 
conduct, in the course of which defamatory state- 
ments concerning him were made. Reporters for 
the local press at^nded the meeting in the ordinary 
discharge of their duty. Deft. B., during the pro- 
ceedings, said, “ he hoped the local press would 
take notice of this very scandalous case,” Sa 
requested the chairman to give an outline of it. 
Deft, P. complied, & in the course of his statement 
said, “ I am glad gentlemen of the press are in the 
room, & I hope they will take notice of it,” Deft. 
B. added, “ & so do I.” Deft. P. further expressed 
a hope that publicity would be given to the matter. 
A correct but condensed summary of the pro- 
ceedings, containing matter defamatory of pltf., 
was afterwards inserted in two local newspapers. 
An action for libel was thereupon brought against 
defts. The declaration, to which the general issue 
was pleaded, charged them in two counts with 
publishing the r^orts in question, which were set 
out verbatim. The judge at the trial directed a 
verdict to be entered for defts., being of opinion 
that there was no evidence for the jury of the 
publication by defts. of the libels complained of. 
On the argument of a bill of exceptions tendered 
to this ruling ; — Held : a misdirection. 

Where a man makes a request to another to 


PART V. SECT. 1, SUB-SECT. 8.- 
C. (a) U. 

1184 i. lAdbUUv of principal — Prt 
sumption ctrisinp from proprUiorship- 
May bs re6M<M!a.]-~-LEViBN «. Fo: 
(189^0), 11 N. 8. W. L. R. 4U ; 

N. 8. W. W. N. 79.— AU8. 


1184 ii. .]— Ramabami 

V. Lokanada (1886), I. L. R. 9 Mad. 
387.— IND. 

1184 iii. .3— R. V . 

Oirjashankar Kashiram (1800), 
I. L. R. 16 Bom. 286.— WD. 


PART V. SECT. 1, SUB-SECT. 8.— 
C. (b). 

I, Railway pplioe inapector — Im- 
plaintiff’s character — Durino 4fi- 
wstigaiicn of _ 

8TON V. Nowra BamsH Ry. 
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Sect, 1.— Lite?: Sub-sect 3, C, {h), & D.; aub-sect 
4, A, & B. ja) <& (b).] 

publish defamatory matter, of which for the 
purpose he gives him a statement, whether m full 
or in outline, & the agent publishes that matter 
adhering to the sense & substance of it, although 
the language be to some extent his own, the man 
making the request is liable to an action as the 
publisher. — Parkes v. Prescott (1809), L. R. 
4 Exch. 109 ; 38 L. J. Ex. 105 ; 20 L. T. 637 ; 
17 W. R. 773, Ex. Ch. 

Annotation : — Rsfd. H. tJ. De Marney (1906), 71 J. P. 14. 

D. Repetition. 

See Sect. 3, sub-sect. 2, post 


Sub-sect. 4. — Proof of Publication. 

A. In General. 

1140. Inference of publication by plaintiff.] — 

One sui'geon, having sent to another, at the same 
hotel, a book on a surgical subject unfit for the 
public eye, & the other having afterwards published 
a paper charging him with having indecently left 
it in a public place, &. not being called to explain 
how it was that it came to be so exposed : — Held : 
the jury might infer that he had himself put it 
there with a view of using it as a pretext for the 
charge. — W ells v. Webber (1862), 2 F. & F. 715. 

B. What A mounts to Evidence of Publication. 

{a) In General. 

1141. Document In handwriting of defendant.] — 

(1) Copying a libel is not of itself a publication 
but is evidence of one, 

(2) na\nng the copy of a libel is evidence of a 
publication if the libel is generally known to have 
been published. Otherwise not. 

(3) A libel is primA facie to be presumed to have 
been made by the person in whose hand it is written. 
— R. V. Beare (or Bear or Beere) (1698), 1 
Ld. Raym. 414 ; Garth. 407 ; Holt, K. B. 422 ; 
2 Salk. 417 ; 12 Mod. Rep. 218 ; 91 E. R. 1175. 
Annotations : — As to (3) FoUd. P. f?. Lovett (1839), 9 C. & P. 

462. Oenerally, R^. R, r. Drake (1706), 11 Mod. Rep. 

84 ; Entick v. Covington (176/)), 19 State Tr. 1029 ; ii. 

V. Shipley (1784), 4 Dougr. K. B. 73 ; R. v. Burdett (1820), 

4 B. & Aid- 9.5. Hentd. It. V. Carlisle Corpn. (1722), 8 

Mod. Rep. 99. 

1142. .] — In an action for a libel, contained 

in an article against church rates, vmtten by deft., 
& published in the “ .8.” newspaper, the manu- 
senpt, in the handwriting of deft., ^dressed to 
the editor of the “ S.” & sent to the “S'.” office, 
is evidence to show that deft, intended the article 
to be published in that newspaper. Pltf. may 
also, for the same purpose, give in evidence hand- 
bills on the same subject, published by deft, about 
the ^me time ; & to show that the libel was 
published with an intent to injure pltf., evidence 
may be given that one of the handbills was carried 
backwards & forwards before his door. — Bond v. 
Douglas (1836), 7 C. & P. 626, N. P. 

1143. .] — R. V. Lovett, No. 1100, ante. 


1144. Copying libel.]— R. v. Bearb (or Bear or 
Beere), No. 1141, ante. 

1146. Having Ubel In possession— Known to have 

been published.] — R. v. Beare (or Bear or 
Beere), No. 1141, ante. 

1146. Book found In bookseller’s shop — Sold by 
servant of bookseller.] — R. v. Almon, No. 1 128, ante. 

1147. Name on title page as publisher.]— 

On an indictment for publishing a blasphemous 
libel, evidence that the libel was sold in deft.’s 
shop, A that his name appei^d on the title page 
as one of the publishers, is evidence of publication. 

If ho circulates to the world for gain a work 
which is sold in his shop, he is the publisher in the 
sense which the law attaches to the word “ pub- 
lishing.” He is primd faeie responsible for what 
is sold (Lord Denman, C. J.). — R. v. Hetherington 
( 1840), 4 State Tr. N. S. 663 ; subsequent pro- 
ceedings y 4 State Tr. N. S. 694. 

1148. Letter to public register — Sent for purpose 
of publication.] — The publisher of a public register 
receives an anonymous letter, tendering cei^in 
political information on Irish affairs, & requiring 
to know to whom his letters should be directed ; 
to which an answer is returned in the Register ; 
after wliich he receives two letters in the same 
handwriting, directed as mentioned, & having the 
Irish post mark on the envelopes ; which two 
letters were proved to be in the handwTiting of 
deft., the previous letter having been destroyed : 
this is a sufficient ground for the ct. to have the 
letters read : & the letters themselves containing 
expressions of the writer indicative of his having 
sent them to the publisher of the Register in 
Middlesex for the purpose of publication, the whole 
is evidence sufficient for the ]ury to find a publica- 
tion by the procurement of deft, in Middlesex. — 
R. V. .foHNSON (1806), 7 East, 66 ; 29 State Tr. 
413 ; 3 Smith, K. B. 94; 103 E. R. 26. 

Annotations : — Reid. K. t*. Burdett (1820), 1 State Tr. N. S. 

1. Mentd. Kenslnrton v. lufclii) (1807), 8 East, 273 ; 

Jannokee Doss r. Bindabuu Doss (1836), 1 Moo. Ind. App. 

67. 

1149. Postmark — For purpose of deciding venue.] 

— (I) In an indictment for a libel, the postmark 
of a particular place within the county in wliich the 
venue is laid, upon a letter containing the libel, 
is not sufficient evidence of the publication there 
by deft. 

(2) If a libellous letter is sent by the post, 
addressed to prosecutor at a place out of the county 
in which the venue is laid in an indictment for the 
libel, still if it was first received by liim within that 
county, this is a sufficient publication by deft, to 
support the indictment. — R. v. Watson (1808), 
1 Camp. 215, N. P. 

Annotatums : — As to (1) Reid. R. v. Burdett (1820), 4 B. & 

Aid. 95 ; Woodcock v. Houldsworth (1846), 16 M. & W. 

124. 

1150. Letter sent through post — Seals broken.] 

(1) A letter containing a libel was proved to be in 
the handwriting of deft., to have oeen addressed 
to a party in Scotland, to have been received at the 
post office at C. from the post office at H., to have 
been then forwarded from 0. to London to be for- 
warded to Scotland, & it was produced at the trial 


[1917] S. C. 442; 64 Sc. L. R, 357 
1 S. L. T. 224.— SCOT. 

m. Publication by association's se.rre 

■ of defamatory resoluti ^ 
- of chairman .] — Philpot 
t). Whittal, [1907] E. D. C. 193 

— S. AF. 

PART V. SECT. 1, SUB-SECT. 4.— A 

n. Failure of proof— Without mb 
^nltal amendment of staiemenl.]- 

" (1911), D 


, o. To tchom published.] — 

Lubbe V. RoBijfamr, [1923] C. P. D. 
no.— S. AF. 

p. Onus of proof — On plaintiff.] — 
Jackson r. Staley (1885), 9 0. R. 
i>34* — CAN* 

tb Question for jury.] — Wmonx 
V . Mornino Herald Co. (1881), 14 
2 C. L T. 


T. —■ — • Where evidence sufficient 
for submission to furp.}— O bosskill v. 


Morning Heraij) Printing & Pub- 
UBHING Co. (1883), 16 N. S. R. (4 
H. 8c O.) 200.— CAN. 


PART V. SECT. 1. 8UB-8E0T. 4.— 
B. (a). 

t. Tricks of style.] — SooTT «. 
Crbrar (1887), 14 A. R, 162. — CAN. 

a. Pamphlet in course of prepera- 
tion .] — A deft. pennltt4>d proofs of a 
pamphlet la the course of preparation, 
which contained libellous word^ to 
fall Into the hands of oo-defts . : — Held : 
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with the proper postmarks, & with the seal 
broken : — Held : sufficient primd facie evidence 
that it reached the person to whom it was 
addressed, & of a publication to him. 

(2) Pltf. & deft, were jointly interested in pro- 
perty in Scotland, of which C. was manager. 
Deft, wrote to 0. a letter, principally about the 
property, & the conduct of pltf. with reference 
thereto, but containing a charge against pltf. 
with reference to his conduct to his mother & 
aunt : — Held : though the part of the letter about 
deft.’s conduct as to the property might be con- 
fidential & privileged, such privilege could not 
extend to the part of the letter about pltf.’s con- 
duct to his mother & aunt. — Warren v. Warren 
(1834), 1 Cr. M. & R. 250 ; 4 Tyr. 850 ; 3 L. J. Ex. 
294 ; 149 E. R. 1073. 

Annotations : — As to (2) Befd. Wilson v. Robinson (1845), 

14 L. J. Q. B. 196 ; NoviU v. Fine Arts & General Insce., 

f 1 895 ] 2 Q. B. 1 56 ; McQuire v. Western Momlng News Co., 

[1903] 2 K. B. 100 ; Adam v. Ward, [1917] A. C. 309. 

1151. .] — Shipley v. Todhunter, No. 890, 

ante. 

1152. Original document destroyed — Production 
& proof of sale of similar papers.] — In an action 
against A. for publishing a libel, evidence sufficient 
to go to a jury is furnished by proof that a libel 
was actually published ; that it was a printed 
paper, since destroyed ; that it corresponded with 
a printed paper produced ; & that A. printed a 
paper corresponding with that produced, & sent 
three hundred to a shop from whence a person 
actually publishing the libel procured it ; & that 
the libel was, on that occasion, taken from a parcel 
apparently containing three hundred. — Johnson 
V. Hudson & Morgan (1836), 7 Ad. & El. 233, n. ; 
1 Har. & W. 680 ; 5 L. J. K. B. 95 ; 112 E. R. 459. 

Annotation : — ^Refd. Watts v. Fraser (1837), Will. WoU. & 

Dav. 451. 

1153. Pamphlet lent by person to whom pub- 
lished — Identification of returned pamphlet.] — 

In an action for a libel contained in a pamphlet 
a witness stated that she had received a copy from 
deft. & that she had read certain portions of it ; 
that she had lent it to A. that he had afterwards 
given her a copy back, which she believed to be the 
same she had lent to him, but that she would not 
swear that it was the same, yet that she had no 
reason to doubt it ; — Held : there was sufficient 
evidence of publication for the jury. — I^yer v, 
Gathercole (1849), 4 Exch. 262 ; 18 L. J. Ex. 
389 ; 13 L. T. O. S. 285 ; 13 Jur. 542 ; 154 E. R. 
1209. 

1154. Pointing to placard — Authorship not 
proved.]— Hird v. Wood (No. 1) (1894), 38 
Sol. Jo. 234, C. A. 

Publication of newspapers.] — See Nos. 1155-1100, 
post. 

(6) Publication of Newspapers. 

1155. Mere printing — Primfi facie evidence of 
publication.] — (1) Publication of a libel must be 
stated in a declaration, but may be collected from 
the whole of it, & needs not any technical form of 
words. 

(2) Printing a libel may be an innocent act, 
but, unless qualified by circumstances, shall 
primd facie be understood to be a publishing. 
It must be delivered to a compositor & the other 


subordinate workman. Printing it in a news- 

g aper admits of no doubt upon the face of it {per 
UR.). — ^Baldwin v. Elphinston (1775), 2 Wm. Bl. 
1037 ; 96 E. R. 610, Ex. Ch. 

Annotations: — As to (2) N.F. Watts v. Fraser (1837), 7 
Ad. & El. 223. Eefd. R. v. Burdott (1820), 4 B. & Aid. 95. 

Compare No. 1160, post. 

1156. Production of copy.] — ^An affidavit made 
& signed by the printer & publisher & proprietor 
of a newspaper, as required by 38 Geo. 3, c. 78 ; 
which affidavit contained the names of the parties, 
the place where the paper was printed, & the title 
of it ; together with the production of a newspaper 
tallying in every respect with the description of 
it in the affidavit is not only evidence by that Act 
of the publication of such paper by the parties 
named, but is also evidence of its publication in 
the county where the printing of it is described 
to be ; & this, upon the trial of an information 
for a hbel contained in such newspaper. — R. v. 
Hart & White (1808), 10 East, 94 ; 30 State Tr. 
1316 ; 103 E. R. 711. 


in a newspaper : — Held : the publication was 
proved by the production of a newspaper corre- 
sponding in title, etc., with that described in the 
affidavit lodged at the Stamp Office. — Mayne v. 
Fletcher (1829), 9 B. & C. 382 ; 4 Man. & Ry. 
K. B. 311 ; 2 Man. & Ry. M. C. 356 ; 7 L. J. O. S. 
K.B.269; 109 E. R. 142. 

Annotations : — Folld. R. v. O’Connell (1844), 5 State Tr. N. 8. 

1. Reid. Cook V. Ward (1830), 4 Moo. & P. 99. 

1158. .] — To render the certified copy of the 

affidavit made by the proprietor of a newspaper 
evidence under 38 Geo. 3, c. 78, it must either 
appear upon the jurat that the person before whom 
it was made, had authority to take it, or this must 
be proved aliunde. But it is sufficient evidence of 
publication at common law to put in the original 
affidavit of the proprietor stating where the paper 
was so published, & to prove that a paper with the 
corresponding title containing the libel was pur- 
chased there. — R. v. White (1811), 3 Camp. 
98 N. P. 

1159. .] — (1) It is a libel to publish a 

ludicrous story of an individual in a newspaper, 
if it tend to render liim the subject of public 
ridicule, although he had previously told the story 
of himself. 

(2) An examined copy of an affidavit filed 
by the proprietor of a newspaper at the Stamp 
Office did not correspond in terms with the title 
of the paper, when produced in evidence, but 
the sub-distributor of stamps produced the paper 
in which the alleged libel was published, & said 
that he believed that deft, was the proprietor, 
& that he had accounted & paid duties on 
advertisements inserted therein : — Held : it was 
sufficient evidence to go to a jury of a publication 
by deft. 

(3) Proof that pltf. had been made the subject 
of laughter at a public meeting, is admissible, as 
identifying him with the subject of a libel, & as a 
proof of the consequences which had necessarily 
resulted to him from its publication. 

(4) A declaration for a Ubel, after an indubement 
that one 0. had been tried & convicted of murder, 
& was about to be hanged for such crime, alleged 


evidenoo of publication of a libel. — 
Lucas v. Ministerial Union, etc. 
OF British Columbia (1917), 23 

B. C. R. 257.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
B. (b). 


lisher — Must comply with Newspaper 
Act .] — Skryha V. Txleoram Printing 
Co. (1914), 29 W. L. R. 606 ; 7 

W. W. R. 167 ; 20 D. L. R. 092 ; 24 
Man. L. R. 721.— CAN. 

0 . Notice as to proprietor <fr pub- 
liobcr — Where same person .] — Scown 
P iTBLiSHiNO Co.. Ltd.. 


[1918] 2 W. W. R. 118 ; 40 D. L, R, 
373 ; 66 S. C. R. 306.— CAN. 

d. .1 — Dingle t>. World 

Newspaper Co. of Toronto (1018), 
57 S. C. R. 573 ; 45 D. L. R. 226.— 
CAN. 

•. Publication attributed to oorre- 
spondent — One of tnanii correswmdenU.] 



Libel and Slander. 


8ect. 1.— Libel: Sub-sect. 4, B. (6). d: C,; aub-sect. 6. 

Sect. 2: Sub-eect. 1, A., B. <£: C.; avb-aect. 2. 

3 ; Sub-aeota. 1 & 2, A. <&: B. (a).] 

that deft, published the libel of & concerning pltf., 
without averring that it was published of iutf.» & 
of &■ concerning the matters stated in the indict- 
ment : — Held : nevertheless, to be sufficient. — 
Cook v. Ward (1830), 6 Bing. 409 ; 4 Moo. & P. 
99 ; 8 L. J. O. S. 0. P. 126 ; 130 E. K. 1338. 

1100. .J — Deft, proposed to prove in mitiga- 
tion of damages, that he had been provoked to 
write the libel complained of by other libels pre- 
viously published by pltf. in certain newspapers 
& in a magazine. To effect this 'he offered in 
evidence a certificate of an affidavit from the 
Stamp Office, that pltf. was a proprietor of one 
of the newspapers, & proved that he was also 
editor of the others, & that he had read over in 
manuscript an article tending to provoke deft., 
which afterwards appeared in one of them. 
He also produced copies of the newspapers obtained 
from the Stamp Office one of which corresponded 
with the affidavit : & proved that the others had 
been signed & deposited under directions of pltf. 
by his printer, Sl one of them was proved by pltf.’s 
printer to have been printed by him. The 
magazine produced was also stated by pltf.’s 
publisher to have been published by him, accord- 
ing to his belief before the appearance of deft.’s 
libel. Deft, gave no evidence to show that he 
liad seen any of the libels by which he alleged that 
he had been provoked : — Held : (1) the deposit of 
the newspapers at the Stamp Office did not, by 
38 Geo. 3, c. 78, under those circumstances afford 
evidence of a publication ; (2) the publication of a 
newspaper could not be inferred from the circum- 
stance of one having been printed ; (3) even if the 
publication had been proved, the evidence was 
inadmissible to show provocation, unless some 
further evidence was given from which the jury 
might infer that deft, had seen the libels by pltf. 
previous to writing the libel complained of. — 
Watts v. Fraser (1837), 7 Ad. & El, 223 ; 2 Nev. 
& P. K. B. 157 ; Will. Woll. & Dav, 451 ; 6 
L. J. K. B. 226 ; 1 Jur. 071 ; 112 E. R. 455. 

Annotaiion :—As to (2) Folld. K. v. O’Connell (1844), 5 

.State Tr. N. S. 1. 

See, also, No. 1099, ante. 

Proof of publication in general.] — See Evidence, 
Vol. XXII., p. 383, Nos. 3296 ei seq. 

C. Admissibility of Emdencc. 

1161. Contents of newspaper plaoard — Calling 
attention to libel in defendant ’s newspaper,] — 

In an action on the case for a libel in a newspaper, 
pltf. cannot give evidence of the contents of a 
placard posted in the window of a third person, 
although the placard states what will appear in 
deft.’s newspaper respecting pltf., A that which it 


foretold does appear aocordirwly* — Baikbs v. 
Richards (1827), 2 C. & P. 662, N. P. 

1162. Manuscript In handwriting of defendant — 
Partly erased.] — Tarpley v. Blabey, No. 1100, 
ante. 

1163. Handbills deaUng with same subject as 
libel complained of — Published about same time.] 

— Bond v. Douglas, No. 1142, ante. 

1164. Repetition & republloatlon — Knowledge of 
defendant of probability of such repetition.] — 

A paragraph in a statement of claim in an action 
for a libel published in a newspaper stated that deft, 
knew that the words published would be, & the 
same in fact were, repeated & published in other 
editions of the same newspaper : — Held : evi- 
dence of the facts stated in tliis paragraph would be 
admissible at the trial, A therefore the paragraph 
was properly pleaded A ought not to ue struck 
out. 

The law is thus stated, A I think correctly stated, 
in Odnera on Libel. . . . Where there is evidence 
that deft., though he spoke only to A., intended A 
desired that A. should repeat his words, or 
expressly requested him to do so, here deft, is 
liable for all the consequences of A.’s repetition of 
the slander (Huddles'ton, B.). — Whitney v. 
Moignard (1890), 24 Q. B. D. 030 ; 59 L. J. Q. B. 
824 ; 0 T. L. R. 274. 

Secondary evidence.] — Sec Evidence, Vol. 
XXII., pp. 218, 222, Nos. 1906, 1904. 

Proof of handwriting.] — See Evidence, Vol. 
XXII., pp. 197, 199, Nos. 1089, 1722, 1724. 


SuB-SEcrr. 6 . — Practice. 
Sec Sect. 4, sub-sect. 1, post. 


Sect. 2. — SLANDER. 

Sub-sect. 1. — Diabu.ity for Publication. 

A. In General. 

1165. Liability for each publication — Of same 
slander.]— Anon. (1625), 3 Bulst. 313; 81 E. R. 
260. 

B. By Servant. 

1166. Servant acting within scope of employ- 
ment.] — In an action of damages for Zander against 
a municipal corpn., pursuer averred tliat one G., 
who was in the service of defenders as a tax 
collector, A whose duties included the collection 
of the police assessments payable by pursuer’s 
husband A the granting of receipts therefor A for 
instalments thereof, while in the exercise of his 
duty as police tax collector in the employment of 
defenders called at pursuer’s house A demanded 
payment of the police taxes. Pursuer tendered 
the balance due, which G. declined to accept as 


(1892), 24 0. R 

ooo. — CAN, 

f. PHniinQ from notes of defen 
— Mackenzie v. CvsKiKOHAi 

(1901), 8 B. C. R, 36. — CAN. 

PART V. SECT. 1, SUB-SECT. 4.— C 

g. Previous jmbluxUum.] — In aj 

lor libel evidence may be givei 
by deft, of a previoiw publication b] 
PpV wimocted with the JIIkjI corn 
plained of, but not of a publloatlor 
subsequent to the libel— at any rate 
^f^a^l^aiakes njo ^erenoe to deft.— 


80 O. K. 


PART V. SECT. 2. SUB-SECT. 1.— A. 

k. Slander ntd believed — By persons 
to whom published . } — Whore defamatory 
words wore spoken by deft, before 
who old not believe thorn ; — 
was not protected by 
Deflation _Act, t. 2. — Parker v. 


i-*voras uttered at inaHoatUm 
^intifTs xnmtiry operU.)— R udd 
{1^2), 21 O. W. R. 86 
3 O. N. 1003 : 26 a L. R. 164 ; 
D. L. R. 567. — CAN. 

m. Must be in hearing of thi 

parly. J—An action for slander will t 

Ik - ^ '‘udeaa 
the bearing of a third 


V. Caljjeb ( 1883 ), 23 N. B. K, 73 . — 

CAN. 


PART V. SECT. 2, SUB-SECT. 1.— B. 

1166 i. Servant acting wUhin seoM of 
emptoyment.l — lioacRS v. Dick (1863). 
1 Moeph. (Ct. of Sos«.) 411; 35 

8c. Jur. 250.— SCOT. 


ties II. .1 — BitATON V. GlJlSOOW 

CORPK., (19081 s. c. 1010 ; 45 So. L. R. 
780 ; 16 8. L. T. 207.— SCOT. 

1 156 ill. .1 — An employer is liable 

for a verbal slander utters by his 
servant In the oounw of the servant’s 
employment A for the benefit of the 
employer. — FiNBURoa v. Moss’ Em- 
piRSs, Ltd., [1908] 8. O. 028 ; 45 
So. L. R. 792 ; 16 8. L. T. 116.— SOOT. 
1166 iv. .1 — SUAS V. 
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correct & asked to see the receipts for previous 
payments, & then left the house. That when he 
did call again on the same day he accused pursuer 
of having altered a receipt for 7«. 6d. from the sum 
of is. 6d. for which it had been truly made out, for 
the purpose of defrauding defenders of the sum of 
3 j?. ; that the receipt bore no marks of having been 
altered ; that when she denied the charge G. became 
violent & threatened to lodge information with the 
police authorities which would result in her being 
put in gaol for three months for forgery ; & that 
he repeated the slander in the house of a neigh- 
bour : — Jleld : the averments disclosed no ground 
of action against defenders, for there was nothing 
on the face of them to show expressly or by 
implication that the expression of any opinion by 
G. as to the genuineness of any receipt winch might 
be produced to him for payment of taxes was 
within the scope of his employment. — Glasgow 
CoRPN. V, Lorlmer, [1911] A. C. 209 ; 80 L. J. 
P. 0. 175 ; sub nom. Glasgow Corpn. v. Riddell, 
104 L. T. 364, H. L. 

Annotations : — Mentd. Lloyd t). Grace, Smith (1912), 107 

L. T. 531 ; Pratt v. British Medical Assocn., [19191 1 

K. B. 244. 

.] — See, aUo, Nos. 1 126-1 1 80, ante ; Agency, 

Vol. I., pp. 594 et seq. 


before he reads or hears it, he cannot know it to be 
a libel ; or if he hears or reads it, & laughs at it, it 
is no publication of it ; but if after he has read or 
heard it, he repeats it, or any part of it in the hearing 
of others, or after t^t he knows it to be a libel, 
he reads it to others, that is an unlawful publica- 
tion of it (per Cub.). — Lamb’s Case (1610), 9 
Co. Rep. 69 b ; Moore, K. B. 813 ; 77 B. R. 822. 

Annotations : — Expld. R. v. Beare (1698), 1 Ld. I^yin. ili. 

Refd. Forrester v. Tyrrell (1893), 67 J. P. 532. Mentd. 

Townsend v. Hufhes (1078), 2 Mod. Rep. 150 ; Emmona 

V. Pottle (1886), 34 W. R. 116. 

1169. .J — If a man reads a libel on 

another to himself & then reads it aloud before 
other persons, that makes him a libeller. Deft, 
received an anonymous letter whilst at a meeting 
of a lodge, of which both he & pltf. were members. 
Deft, read the letter to himself & then by leave 
of the chairman read it to the members present. 
The jury found that the letter contained defamatory 
matter reflecting on pltf. : — Held .* a publication 
of a libel. — Forrester v. Tyrrell (1893), 67 
J. P. 532 ; 9 T. L. R. 267, C. A. 

1170. Disclosure of name of original utterer — 
Whether libel actionable as oral slander.] — 
M'Gregor V. Thwaites, No. 1668, post. 


C. Repetition. 

See Sect, 3, post. 


Sub-sect. 2. — Practice 
See Sect. 4, Sub-sect. 2, post. 


Sect. 3.— REPETHION. 

Sub-sect. 1. — In Generai.. 

1167. Reading aloud libellous statement — 

Whether publication.] — (1) A libel is made either 
agai^t a private person, or a magistrate, or 
public person ; & in either case is punishable, 

although the party libelled is dead at the time of 
making the libel ; (2) it is not material, whether 
the libel be true or false ; (3) a libel is either 
in scriptis or sine scripiia. A libel in scriptis is, 
when an epigram, rhyme, or other writing is com- 
posed or published, to the scandal or contumely 
of another ; (4) such libel may be published 

(a) verbis aut caniilenis : as where it is maliciously 
repeated or sung in the presence of others ; 

(b) traditionCy when the libel or any copy of it is 
delivered over to scandalise the party. — ^ase de 
Libellis Famosis (1605), 6 Co. Rep. 125 a ; 77 
E. R. 250. 

Annotations As to (1) Consd. R. r. Topham (1701), 4 
Term Rep. 126; R. v. Knsor (1887), 3 T. L. R. 366. 
Retd. R. V. Labouchero (1884), 12 Q. B. D. 320. to 
(4) Refd. Harman v. Delany (1731), 2 Stra. 898 ; Forrester 
V. Tyrrell (1893), 57 J. P. 632. Mentd. Town- 

aend v. Hughes (1678), 2 Mod. Rep. 150. 

1168. .] — To be convicted of libel in 

the Star Chamber, the party ought to be either a 
con^ver of the libel, or a procurer of the con- 
triving of it, or a malicious publi^er of it, knowing 
it to be a libel. 

If one reads a libel, that is no publication of it, 
or if he hears it read, it is no publication of it, for 


Sub-sect. 2. — Liability for. 

A. Libel. 

1171. Disclosure of original utterer — Whether 
mitigation of offence of repeater.] — Re Read & 
Huggonson, No. 1115, ante. 

1172. Whether a defence.] — In an action 

for a libel, it is no plea, that deft, had the libellous 
statement from another, &> upon publication dis- 
closed the author’s name. — De Cresptgny v, 
Wellesley (1829), 5 Bing. 392 ; 2 Moo. & P. 
695 ; 7 L. J. O. S. C. P. 100 ; 130 E. R. 1112. 

Annotations : — Refd. Delegal r. Highley (1837), 3 Bing. N. Ci 

950 : Tidman v. Ain«Uo (1854), 10 Exch. 63. Mentd. 

M'Phorson r. Daniels (1829), 10 B. & C. 263 ; Jones v. 

Hulton, [1909] 2 K. B. 444. 

1173. .] — In an action for libel it is 

no justification that the libellous matter was 
previously published by a third person, & that deft., 
at the time of his publication, disclosed the name 
of that person, & believed all the statements con- 
tained in the libel to be true. — Tidman v. Ainsue 
(1854), 10 Exch. 63 ; 156 E. R. 357. 

Annotation : — Consd. Dickoson v, Hilliard & Hare, Robinson 

V. Hilliard & Hare (1874), 30 L. T. 196. 

SeCy alsoy No. 1668, post. 

Repetition of slander.] — See Nos. 1189-1197, 
post, 

B. 

(a) Liability of Original Utterer. 

1174. General rule — Prim& facie no liability.] — 
In an action for slander by husband & wife against 
husband & wife, the words declared upon, imputing 
adultery to the female pltf. having been addressed 
to her by the female deft., in the presence of other 
persons, but in the absence of the other pltf., & 
repeated without the authority of the female deft, 
by the female pltf. to her husband, who in conse- 
quence of such words so repeated, refused to 
continue to cohabit with her — the loss by the 


Free LAJBOvn Assoon. 
(Ct. of SOSB.) 620 : 42 S 
13 S. L. T. 70,~HB(5 oT. 


1166 vi. Aiken V. Caledonian 

Ry. Co., [1918] S. C. 66 ; 50 Sc. L. R. 
45 ; [1912] 2 S. L. T. 314.— SCOT. 


1166 V. — -.] — ^M*Adam V. City & 
DaIRIM, ltd., [1011] 8. C. 
! *8 So. L. R. 318 ; 1 S. L. T. 99.— 


PART V. SECT. 8, SUB.«ECT. 1. 

n. Seconding defamaiory resohUion 
at public meetiruj ‘] — Scoonding at a 


public moetlng a defamatory resolu- 
tion, proposed by another, is an adop- 
tion & repetition of the defamation, 
which constitutes a sufficient publica- 
tion to render the seconder liable in 
damages to the person injured.— 
MstTRANT e. Raubknhsimer (1868), 
1 Buoh. A. 0. 87.— S. AF. 
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Libel and Slander. 


Sect. 3. — Repetition: Sub-sect. 2, B. (a) (&). 

Sect, 4: Sub-sect. 1.] 

female pltf. of the consortium of her husband 
alleged as special damage : — Held : on the authority 
of Ward v. Weeks^ No. 2136, post^ defts. were not 
liable for the unauthorised repetition by the 
female pltf. to her husband. 

Qu. : whether the loss of consortium is a ground 
of special damage. Qu.: whether the words were 
such as to justify the husband in depriving his 
wife of her consortium. Semble: that there was 
no duty or obligation on the Avife to repeat the 
words to her husband. 

Whore one man makes a statement to another, 
that other thinks fit to repeat it to a third, I 
do not think it reasonable to hold the flist speaker 
responsible for the ultimate consequences of his 
speech (Bramwell, B.). — Parkins v. Scott (1802), 
1 II. & C, 153 ; 31 L. J. Ex. 331 ; 0 L. T. 394 ; 
8 Jut. N. S. 593 ; 10 W. li. 502 ; *158 E. R. 839 ; 
previous proceedings^ 2 F. & F. 799, N. P. 

Annotations : — Consd. Clarko r.Morfraii (1877), 38 L. T. 354 ; 
Speight r. Gosuay (i891), 60 L. J. Q. li. 231. Befd. 
Hir^ V, Goodwin (1862), 3 F. & F. 257 ; Hiding v. Smith 
(1876), 1 Ex. D. 91 ; Weld -Blundell r. Stephens, [1920] 
A. C. 956. 


1175. .] — Hirst v. Goodwin, No. 450* 

ante. 

1176. .] — Derry r. Handley, No. 

1180, post. 

1177. .] — On an application for leave 

to issue a writ of summons for ser\dce out of the 
jurisdiction, it appeared that the cause of action 
was an alleged slander uttered abroad k, followed 
by special damage in England : — Held : the w’rit 
ought not to issue, for as it was not shown that the 
slander was intended to be transmitted to England, 
the special damage, if it was the cause of action, 
was not the act of the person who uttered the 
slander, or an act for which he was resixmsible, 
so that there W'as no act done by him within the 
jurisdiction within R. S. 0., 1875, Ord. 11, r. 1. 

TliCTC is ample authority to show that a man is 
not hable for damage occasioned by a repetition 
of the slander (BRAAnNRLL, L.J,). — Bree r. 
Marescaux (1881), 7 Q. B. D. 434 ; 50 L. J. Q. B. 
076 ; 44 L. T. 705 ; 29 W. K. 858, C. v\. 

AnnoUition : — Consd. Weld-Bluiidell r. Stephens, [1920} 
A. ('. 956. 


1178. 

post. 


-Speight r. Gosnay, No. 1 18^ 


See^ also. No. 2136, post. 

1179. Exceptions to rule— Words uttered t 
person under duty to repeat.]— Parkins r. Scon 
No. 1174, ante. 

1180. .] — The general rule that th 

remedy of a slandered person, in cases where th 
words are uttered by the original slanderer t 
another, who communicates them to a thir 
per^n, whereby special damage arises, is agaim 
the intermediate person & not the original slandert*’ 
does not apply where the words are spoken to 
person who is under a moral obligation to con 
municate them to a third. In such case the con 
munication IS a privileged one, & the origim 
utterer of the slander is responsible.— Derry i 
Handley (1807), 16 L. T. 203, 


Annotation 

231. 


; — Befd. Speight v. 


Gosnaj' (1891), 00 L. J. Q. B. 


1181. .] — Speight v. Gosnay, No. 

1188, post. 

See, also. No. 1922, post. 

1182. Original utterer authorising repeti- 

tion.] — Parkins v. Scott, No. 1174, ante. 

1183. .] — Speight v. Gosnay, No. 

1188, post. 

1184. Original utterer intending repetition.] 

— Whitney -p. Moignard, No. 1104, ante. 

1185. .] — Speight v. Gosnay, No. 

1188, post. 

See, also, No. 1177, ante. 

1186. Original utterer requesting repetition.] 

— Whitney v. Moignard, No. 1164, ante. 

1187. .] — Parkes V. Prescoti', No. 1139, 

ante. 

1188. Repetition natural consequence of 

original utterer *s act.] — Deft, uttered a slander 
consisting of a false imputation upon the chastity 
of pltf., an unmarried, woman, in the presence of 
pltl.’s mother. The mother repeated it to pltf., 

I who repeated it io the man to whom she was 
engaged to be married & he broke off the engage- 
ment. There being no evidence that deft, 
authorised or intended the repetition of the slander, 
or that he knew of pltf.’s engagement : — Held : 

I an action of slander could not bo maintained 
against him. 

Whci*e special damage arises from the r(‘pt^iit;ion 
of a slander, an action may be maintained against 
the person uttering the slander if he authorised 
or intended the repetition ; or if the repetition 
was the natural consequence of his act ; or, 
setnble : if there was a moral obligation on the 
peison in w’hose presence the slander was uttered 
to repeat it. 

Primd facie this case appears to be governed by 
Parkins v. Scott, No. 1174, ante, w’hich is an 
authority for the proposition that in the case of 
an unauthorised repetition of a slander it is not 
the person who utters the slander, but tlie ptjrson 
who repeats it, w'ho is liable (Lindley, L.J.). — 
Speight v. Gosnay (1891), 00 D. .1. il. B. 231; 
55 J. P. 501 ; 7 T. L. R. 239, V. A. 

Annotatiim : — Bsld. Weld-Bluiidoll v. StepheuH, (1920J 

A. C. 956. 

Special damage resulting from repetition.] — 
See Part VIII., Sect. 1, sub-sect. 4, 13. (a) vii., 
post. 


{b) Liability of Person Repeating Slander. 

1189. General rule.] — Slanderous words sjwken 
as hearsay are actionable. — Read’s Case (1598), 
Cro. Ehz. 045 ; 78 E. K. 884. 

1190. .j — MeOGS V. ORIfTYTH (1601), 

Gouldsb. 138 ; Cro. Eliz. 400 ; 75 E. R. 1049. 

1191. .] — Lewis v. Wai^ter, No. 810, ante. 

1192. .] — An action lies for slanderous 

words, although deft, reported them as spoken 
by another, pltf. averring that they were not so 
spoken. — Raynolds v. Bi^anchett (1674), 1 

Freem. K. B. 275 ; 89 E. R. 197. 

1193. .] — (1) In an action for slander, for 

words spoken of pltf, in his trade, importing a 
direct assertion made by deft., that pltf. was 
insolvent, deft, pleaded, that one W. spoke & 
published to deft, the same words, & that deft., at 
the time of speaking & publishing them, declared 


PART V. sect. 3, sub-sect. 

B. (a). 

1188 i. Exceptions to rule, 

Deft was held liable for danii 
offect of the renotlllon 
defamatory words uttered 
such rei>etitlon belpg the 


winHequericoH of the utterance. — BoK- 
DKAUX r. Joi^ (1913), 25 W. h. K. 

6 Alta. L. It 440.— CAN.” 

V. SECT. 8, SUB-SECT. 2.— 
B. (b). 

1189 i. General rule .) — Each publica- 


tion is a dlititinct tort, & every person 
repoating the Blander becomeB an 
Inaopenoent slanderer. — S tewart e. 

(1 918), 42 O.Jb. Jt 477 ' 


wick (1836). 13'Sh. ^ of Seas.) 1127 ; 
31 Fac, (m 47.— 
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Part V. — ^Publication. 


tL&t ho liflid li6£trd & been told the sddtie from & 
by the said W. : — Held : it is not an answer to an 
action for oral slander for deft, to show that he 
heard it from another, & named the person at the 
time, without showing that deft, believed it to be 
true, &; that he spoke the words on a justifiable 
occasion. 


(2) To constitute a good defence to an action 
where the publication of the slander is not in- 
tended to be denied, defts. must negative the 
charge of malice ... or show that pltf. is not 
entitled to recover damages. ... A party is not 
the less entitled to recover damages . . . for 
injurious matter published concerning him because 
another person previously published it (Little- 
dale, J.).— MTherson V . Daniels (1829), 10 
B. & C. 203 ; 6 Man. & Ry. K. B. 251 ; 8 L. J. 
O. S. K. B. 14 ; 109 E. R. 448. 


^8 <0 (1) Folld. C i*. LindHcII (1847), 9 

L. r. O. b. 21. Reid. Ward v. Weeks (1830), 7 Dinpr. 211 ; 
Delegal r. Hlgrhles^ (1837), 3 Bin?. N. C. 950 ; Tidman v. 

^>3. As to (2) Apld. Watkins v. 
^ Oene.ralLy, Mentd. Speck 

r. PhJllipa (1839), 8 L. J. Ex. 277 ; R. v. Nood (1852), 6 
; Johnson r. Emerson (1871), L. It. C Exeb. 
329 ; Allen v. Flood, [1898] A. C. 1. 


1194. .] — It is no defence to allege, in 

response to the libel, that the defamatory words 
were uttered, without anger or malice, in a 
discussion with intimate friends respecting the 
truth of the report containing the defamation, 
l^be party mentioning the channel of the report, 
& offering to assist in discovering the author. — 
OoLLis V, Bate (1846), 4 Notes of Cases, 540 ; 
10 Jur. 647. 

1195. .] — Watkin V. Halt., No. 1272, poaU 

1196. Publication of name of original utterer — 
Whether good defence.] — Northampton’s (Earl), 
Case (1613), 2 State Tr. 861 ; 12 Co. Rep. 132 : 
77 E. R. 1407. 


-—Folld. Davis v. Lewis (1796), 7 Term Rep. 
I^owis Walter (1821), 4 B. & Aid. 605. 
DiStd. M Gregor r. Thwaites (1 824), 3 B. & C. 24. Consd. 
Do pespigay v. Wellesley (1829), 5 Blag. 392. Dbtd. 
MPherson w. Daniels (1829), 10 B. & C. 263. Consd. 

I? Lxeu. 63. Re!d. Townsend v. Hughes 
(1676), 2 Mod. Rep. Idi) ; Maitland v. Goldney (1802), 2 
East, 426 ; Woolnoth v. Meadows (1804). 5 East, 463; 


S,® (1837), 3 Bing. N. 

^ 1^’ *1* » Sinclair v. Storey (1843), 

•] — In a justification of slander, 

that deft, named the original author of it at the 
time, it is not sufficient to allege that the original 
slanderer used such & such words or to that 
effect ; although in the libel declared on deft, 
stated that another had spoken the same slanderous 
words of pltf, or words to that effect ; but deft, 
must give the very words used, though it be only 
necessary to prove some material part of them. 
Qw. ; whether a defendant can by naming the 
original author justify the publisliing in writing 
stoderous words spoken by such other ; especially 
after knowing that they were unfounded.— 
Mawland V. Goldney (1802), 2 East, 420 ; 102 
£*• R« 431« 

Anmtalions:~-Bfitd, Woolnoth r. Meadows (1804), 5 East, 
46.1 : McGregor v. Thwaltea (1824), 3 B. & C. 24. 

Compare No. 1172, ante. 


Sect. 4.— PRACTICE. 

Sub-sect. 1. — Libel. 

1198. How goaded — Necessity for allegation of 
publication.]— Baldwin v. Blphinston, No. 1155, 
arde. 

1199. Libel purporting to be assertion of 

some other person.] — An action for a libel, chargmg 
in one count that deft, published it as purporting 
to be a letter from A. to B. ; & in another charging 
generally that deft, published the libellous matter, is 
not sustained by proof of a publication, wherein 
deft, stated that in a debate in the Irish House of 
Commons, several years before, the A.-G. of 
Ireland had read such a letter ; & then stating 
the libellous matter as said by him, in commenting 
upon the letter : for the characters of the several 
libels are essentially different, though the slander 
imputed may be the same. It seems also that a 
libellous assertion that pltf. “ has been for some 
time past confined on a charge of high treason,” 
taken as a fact asserted generally by the publisher 
on his own knowledge, would refer to the period of 
the publication, & therefore would not be proved ' 
by showing that it was asserted to have been said 
by another some years before, & consequently 
referring to the period when it was so said. But 
proof of a warrant, to arrest on suspicion of high 
treason, will not sustain a justification that pltf. 
was arrested & confined on a charge of high treason. 
— Bell v. Byrne (1811), 13 East, 554 ; 104 

E. R. 486. 

Annotations : — Apld. M'Pherson. r. Daniels (1829), 10 

B. & C. 263. Befd. Cartwright t). Wright (1822), 5 B. 6c Aid. 

615. 

Libel itself must be set out.] — See Nos. 

967, 968, ante. 

1200. Particulars — Persons to whom published.] — 
In an action for libel brought by pltf. as the 
director of a co. against defts., a committee of the 
shareholders in the co., for statements contained 
in a report drawn up & alleged to be maliciously 
published by them, defts. had obtained, after 
pleadings had been closed, an order tor particulars 
of the occasion of any publication, by them to 
persons other than shareholders ; — Held : defts. 
were not entitled to such particulars, since the 
publication complained of clearly included publica- 
tion to others than shareholders, though not 
expr^sly so stated, & sufficiently complied with the 
requirements of pleading under R. S, C., Ord. 19, 
r. 4. — Gouraud v. Fitzgerald (1888), 37 W. R. 
265; 5 T. L. R. 80, C. A. 

1201. Unknown to plaintiff.] — 

A statement of claim in a libel action alleged 
that the libel had been publMied to certain 
persons named & to others whose names were 
unknown to pltfs., but known to defts., & that 
pltf. would rely upon the publication thereof to 
every person to whom they might discover it 
was published. Defts. moved that the statement 
of claim should bo struck out so far as it referred 
to the publication of the libel to persons unknovm 
to pltfs. on the ground that it was embarrassbig 
because they knew not how to plead to it ; 
further, that it gave pltf. an opportunity of 


PART V. SECT. 4, SUB-SECT. 1. 

justification plcnded—d 
publication admUted — Hight to begin. 

hbel where publlca 
* Justification ple^e( 
f ©utltled to begin evei 

inongh_the affirmative iaane 1 h on deft 

Claytov, 11925 
N. 2. L. R. 669.—N.Z. 

p. Patiioidars — JMdendant^e right to. 
aotlon of libel deft, ib no 


names of the person or persons to 
wliom, the date or datos on wMch 
& tho place or places where, the all^;^ 
libel was published, in the absence of 
special grounds r^uiring them, & 
especially In a case whore the par- 
ticulars of publication. If any, must be 
known to deft. — Kkooh v. Incor- 
porated Dental Hospital op Ire- 
land, (1910) 2 I. R, 166.— IR. 

q. .3 — Bbitibh Leoal 8c 

T>rirv«rfw\«m.wri A ocsTTD & 


Ltd. V . Sheffield, ( 1911 ) 1 1 . R. 69 .— 
IR. 

p. Action agahist newspap&r cor- 
respondent — to nofioed — U n- 

DEaiwooD V. Roach ( 1908 ), 6 E. L. K. 
681 .— CAN. 

t. IHsdoswre of newspaper corre- 
spondent's name, b— M orrison v. Baim 
8c Co. (1897), 24 R. (Ct. of Sees.) 471 ; 
34 So. L, R. 370 ; 4 8. L. T. 261.— 
•inoT 
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Sect, i..— Practice: Sub-eecia. 1 & 2. Pari. VI. 
Sect. 1 ; Suh-aecta. 1 «fc 2, A.] 

administering “ fishing interrogatories ” with the 
object of ascertaining whether in fact he had been 
so libeUed. The Ct. of Appeal, reversing a decision 
of COLBiiiDGB, J., ordered that the statement or 
claim should stand : — Held : there was juns- 
diction, & that it was a matter of discretion 
whether interrogatories could be administered 
when a statement of claim was so drawn. — RUSSELL 
V. Stubbs, Ltd. (1908), [1913] 2 K. B. 200, n. ; 
82 L. J. K. B. 756, n. ; 108 L. T. 706 ; 52 Sol. Jo. 
680, If. L. 

Annotations : — Expld. & Pistd. Barham v. Himtlnrfeld. 
[1013] 2 K. B, 193. Apld. Lens: v. Langlands (1916), 114 
L. T. 665. Consd. Jie Whitworth, O’Rourko v. Darblabiro, 
[1919] 1 Ch. 320, 

See R. S. C., Ord. 19, rr. 4, 6, 7. 

Interrogatories — Right to administer.] — See 

Discovery, Vol. XVIII., pp. 203 ei seq. 


Sub-sect. 2. — Slander. 

1202. Words spoken to several persons — Super- 
fluous allegations — When struck out.] — The court 
will not order counts in slander to be struck out as 
unnecessary or superfluous, where they were 
introduced in a colloquium with several persons, 
as in some counts it was necessary to set out the 
names of the persons to whom the words were 
spoken, <fc to omit them in others ; & a pltf. is not 
to be confined to one particular statement of the 
words spoken. — Nelson v. Griffiths (1824), 2 
Bing. 412 ; 9 Moore, C. P. 785 ; 3 L. J. O. S. C. P. 
55 ; LSO E. R. 365. 

1203. Plaintiff not confined to one state- 

ment.]— Nelson V. Griffiths, No. 1202, ante. 

1204. Right of defendant to particulars — Of 
persons to whom slander uttered.] — In slander, 
with special damage, particulars refused of the 
persons to whom the words were spoken, but 
interrogatories of the persons whose patronage 


pltf. was supposed to have lost, allowed. — W ood v. 
Jones (1868), 1 P. & F. 801. 

1206. .] — Particulars of the names & 

addresses of persons mentioned in the statement 
of claim & of how pltf.’s business was falling off 
refused in an action of slander. — W inoard v. Oox, 
[1876] W. N. 100 ; Bitt. Prac. Cas. 144 ; 2 Char. 
Oham. Oas. 33. 

Annotation : — Consd. Bradbury v. Cooper (1883), 12 Q. B. D. 
04. 

1200. .] — A statement of claim alleged 

that T., “at the request & by the direction of 
deft., falsely & maliciously spoke & published 
of & concerning pltf. “ certain slanderous words, 
which were set out : — Held : deft, was entitled to 
particulars of the persons to whom the words 
were uttered. — B radbury v. Cooper (1883), 12 
Q. B. D. 94 ; 63 L. J. Q. B. 658 ; 48 J. P. 198 ; 
32 W. R. 32, D. C. 

Annotations : — Refd. Roselle v. Buchanan (1886), 55 L. J. 
Q. B. 376 ; Gouraud v. Fitzgerald (1888), 6 T. L. R. 19. 

1207. .] — In an action for slander the 

ct. ordered pltf., upon a summons taken out by 
deft, before delivery of the defence, to give parti- 
culars of the names of the persons to whom the 
alleged slander was uttered. — Roselle v. Bucha- 
nan (1886), 16 Q. B. D. 656 ; 66 L. J. Q. B. 376 ; 
34 W. R. 488 : 2 T. L. R. 307, D. C. 

Annotation : — Distd. Gourond v. Fitzgerald (1888), 37 W. Pc. 

1208. “ Best particulars he can give.”] 

— When particulars are required to bo given of the 
names of persons who may have heard deft, 
utter certain slanders in a public room, an order 
that pltf. is to deliver “ the best particulars he 
can give of the persons present “ when the slanders 
were uttered is correct, & will not be varied by the 
ct. — W illiams v. Ramsdale (1887), 36 W. R. 
126. 

1209. .] — Davies v. Rolleston, 

[1920] W. N. 29, C. A. 

See R. S. C., Ord. 19, rr. 4, 0, 7. 

Right to administer interrogatories.] — See Dis- 
covery, Vol. XVIII., pp. 203 et eeq. 


Part VI. — Defences. 


Sectl. I.-JUSTBFICATION. 

Sub-sect. 1. — Must be Specially Pi*eaded. 

1210. Must be pleaded if reUed on.]— In an 

action for words that import felony or treason, deft, 
cannot give in evidence the truth of them on the 

V. Richardson (1737), 
Willes, 20 ; Barnes, 195 ; 2 Com. 552 ; 125 E. R. 


AnmMion Refd. Bromage v. Prosser (1825), 4 B. & C 

1211 , - 
post. 

1212 . - 
1213. - 


— •] — Underwood v. Parks, No. 2022, 

— .]— Rumsey V. Webb, No. 1641, post 
, , •] (1) In an action by an opticlac 

against a newspaper proprietor for inserting 
an advertisement alluding to pltf. as a licenc^ 


hawker & quack in spectacle secrets : — Held : 
evidence that this was true would be admissible 
under the general issue, as showing that the 
advertisement was not a libel. 

(2) An editor is bound to make some inquiries 
before he publishes anything imputing fraud or 
crime to another (Pollock, C.B.). — Keyzor v. 
Newcomb (1869), 1 P. & P. 669. 

1214. Joinder with other plea.] — Smith v. Lodge 
(1747), Barnes, 366 ; 94 E. R. 962. 

1215. ,] — In an action of slander deft. 

may plead together pleas equivalent to “ not 
guilty “ & a plea in justification. — Bbstell v. 
Steward (1875), 1 Char. Oham. Cas. 87 ; Bitt. 
Prac. Oas. 46. 

1216. Payment Into court.] — In an action 

for libel defts. pleaded denial & justification of 


a. Eyider^ — Opinions of readers 
—As to whom libel applies.y~On the 

who hL witnesBeg 

wno Had read the paper containing the 

'' state to whom 


PART V. SECT. 4, SUB-SECT. 2. 

b. Disclosure of author of slander— 
When a bar to action.}— The dl8olosur( 
ot the name of the original author of t 
slanderouB report prevlouBly to th< 
^mmenoement of on action. Is a ba 

*’• Keouqi 

(1818), 1 Nfld. L. R. 77. — NFLD. 


0 . Right of defendant to particvlara 
— Of places where slanders uttered.}— 
An application by deft., that pltf.*B 
attorney might be required to furnish 
to him a statement of the occasions 
on which words were uttered for which 
an action of slander had been brought 
was granted. — S latob v. Slator (1863), 
8 L. T. 856.— IR. 
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the libel without the innuendo, & pleaded alter- 
natively an apology & payment into ct. of 40^. as 
amends t — Held : these defences could be pleaded 
together, Sc they were not embarrassing. — 
Hawkbslby V. Bradshaw (1880), 6 Q. B. D. 
802 ; 49 L. J. Q. B. 333 ; 42 L. T. 285 ; 44 J. P. 
473 ; 28 W. R. 667, C. A. 

Annotations Befd. Emden v. Oarte (1881), 19 Ch. D. 311 ; 
Gontard v. Carr (1883), 63 L. J. Q. B. 467, n. ; Fleming v. 
Dollar (1889), 23 Q. B. D. 388. 

1217. .] — Fleming v. Dollar, No. 

1262, post. 

1218. In what cases available — Under Lord 
Campbell’s Act.] — The special plea of justification 
^ven by the above Act cannot be pleaded to an 
indictment for a seditious libel. Such plea can 
only be pleaded in justification of a private or 
personal libel. — R. v. Duppy (1846), 6 State Tr. 
N. S. 303 ; 7 L. T. O. S. 546 ; 2 Cox, C. C. 45. 

Justification &: fair comment compared, ace 
Sect. 4, sub-sect. 2, post. 


persons who had been guilty of cheating at cards, 
& the facts of his giving an entertainment. Sc of 
his being blackballed, as mentioned in the libel, 
etc., stated that on the following morning “ he 
quitted the town Sc neighbourhood, leaving divers 
of the tradesmen, to whom he owed money, 
unpaid,” naming them : — Held : bad, inasmuch 
as such quitting might be innocent. Sc without 
any intention to defraud. — O’B rien v. Bryant 
(1846), 16 M. Sc W. 168 ; 4 Dow. & L. 341 ; 16 
L. J. Ex. 77 ; 8 L. T. O. S. 216 ; 153 E. R. 1145. 

1224. .] — (D A declaration for a libel 

imputing to an officer in the army, that he had 
been guilty of murder, in killing his opponent in 
a duel ; Sc further alleging that the duel was 
supposed to have been fought under circumstances 
revolting to the ordinary notions of honour, is 
not answered by a plea alleging merely that pltf. 
killed his antagonist, & was tried for murder, Sc 
acquitted ; deft, was bound to justify also the 
matter of aggravation. Semble : (2) a replication 
setting up the acquittal of pltf., by way of estoppel, 
would be bad. 


Sub-sect. 2. — Sufficiency of Plea. 

A. In General. 

1219. Must be in precise terms of imputation.] — 

Fysh V. Thorowgood, No. 470, ante. 

1220. .] — Saying A. is a thief, Sc has stolen 

twenty pounds, cannot be justified by pleading 
that she stole a hen ; for the whole slander must 
be answered. — Hilsden v. Mercer (1623), Cro. 
Jac. 677 ; 79 E. R. 586. 

Amiotatinn Oompagnon v. Martin (1771), 2 Wm. 

7 

1221. — Deft, published an account of 

the proceedings under a commission of lunacy, 
which pltf. had attended as a witness. Sc stated 
that pitf.’s testimony, ” being unsupported by 
that of any other person, failed to have any 
effect on the jury.” “ The object was to set aside 
a will.” ” Mr. J . commented with cutting severity 
on the testimony of Mr. O.,” pltf. :~Held : the 
whole taken together was a libel ; Sc a plea justi- 
fying only the words ” Mr. J. commented with 
cutting severity on the testimony of Mr. O.” was 
ill.— Roberts v. Brown (1834), 10 Bing. 519: 
4 Moo. & S. 407 ; 3 L. J. 0. P. 108 ; 131 E. R. 
996. 

1222. .j — Where a clergyman had been 

accused by letter to the bishop of being party to 
a disgraceful scene, by which means he had brought 
scandal on religion in the parish. On an action 
for libel : — Held : (1) a plea of justification should 
justify the assertion that the act was a disgraceful 
one ; (2) it was not necessary to lay special 

damage ; such an accusation would be quite 
sufficient to maintain an action of libel whether 
pltf. was a clergyman or not. — James v. Boston 
(1845), 5 L. T. 0. S. 152. 

1223. .] — A libellous paragraph published 

of pltf. in a newspaper, stated, in substance, that 
he was a confederate of blacklegs ; that he had 
sought admission into a Yacht Club ; that he gave 
an entertainment in the expectation of being 
elected, but was blackballed, & the next morning 
bolted, Sc some of the tradesmen of the town had 
to^ lament the fashionable character of his enter- 
tainment. A plea of justification, after alleging 
facts to show that pltf. was the confederate of 


(3) No doubt a man may be guilty of a libel in 
imputing dishonourable conduct to another though 
not involving a breach of any positive law ( Jervis, 
C.J.). — Helsham V. Blackwood (1851), 11 C. B. 
Ill ; 20 L. J. C. P. 187 ; 17 L. T. O. S. 166 ; 15 
Jut. 861 ; 138 E. R. 412. 

Annotation : — Generally. Mentd. In the Estate of Crippen, 

[1911] P. 108. 

1225. .] — Rogers v. Beadell (1854), 23 

L. T. O. S. 114. 

1226. .] — To a declaration setting out part 

of a newspaper article, accusing pltf. of base Sc 
ungrateful conduct, deft, pleaded pleas alleging 
that words in the article charging pltf. with 
bribery were omitted from the declaration. The 
pleas went on, setting out the whole of the news- 
paper article which charged pltf. with bribery Sc 
other improper conduct, Sc justified the whole 
article so set out : — Held : these pleas wore rightly 
struck out by a judge at chambers as being 
calculated to prejudice, embarrass, Sc delay the 
fair trial of the action ; C. L. P. Act, 1852 (c. 76), 
s. 61, had not altered the law of pleading so as to 
allow deft, in an action of libel or slander to plead 
pleas putting a different meaning upon the alleged 
libel or slander from that assigned to it by the 
declaration, & justifying the libel or slander in the 
sense so put upon it by these pleas. — Bbembidob 
V. Latimer (1864), 4 New Rep. 285 ; 10 L. T. 
816 ; 12 W. R. 878. 

Annotations : — Consd. Watkin v. Hall (1868), L. H. 3 Q. B. 

390 ; Rassam v. Budge, [1893] 1 Q. B. 671.. 

1227. .] — In pleading justification in an 

action of slander the very words alleged to have 
been uttered should be used. — Restell v. Steward 
(1875), Bitt. Prac. Gas. 65 ; 1 Char. Cham. Gas. 
89. 

1228. .] — Botterill V. Whytehead, No. 

163, ante. 

1229. .1 — (1) To a statement of claim 

setting out defamatory words, alleged to have been 
spoken by deft, of pltf., deft, pleaded that he 
” did say the following words,” Sc proceeded to set 
out his own version of what he had said, which 
differed materially from the words set out in the 
statement of claim ; Sc then alleged that the 
words spoken by deft, were true in substance Sc in 


PART VI. SECT. 1, SUB-SECT. 2.— A. 


Mwjrf be in precise terms of 
tmpwmion.] — Lonoworth r. Hynd* 
man (1844), 1 U. O. R. 17.— CAN. 


1210 ii. 

(1868), 4 


.}— Forbes v. MoClel- 
P. R. 272.— CAN. 


1219 iii. .] — PewoRD V. Wal- 
lace (1901), 21 C. L. T. 238 ; 1 
O. h. R. 278.— CAN. 

1219 Iv. .] — M'Donald t>. Beog 

(1862), 24 Dunl. (Ct. of Sose.) 685.— 
SOOT. 


d. Effect restricted to mitioaiion of 
damages ,] — ^Wilson v. Woods (1886), 
9 0. R. 687.— CAN. 

•. Whether plea barred by former 
apology,] — Held : defender in an aotion 
of damages for slander was not barred 
from pleading veriias by baying, on a 
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Libel and Slander. 


Sect. 1. — Juatiftcation : Sub-aect, 2, A., B. (fc: C.] 

fact, & were spoken on a privileged occasion. 
On a motion to strike out this defence i—Held : 
the defence, as pleaded, was embarrassing, & 
tended to prejudice the fair trial of the action, & 
must therefore be struck out. 

(2) Deft, cannot justify part of a libel or slander 
unless he can show clearly that the statements 
are severable (Smith, L.J.). — Rassam v. Budge, 
[1893] 1 Q. B. 571 ; 62 L. J. Q. B. 312 ; 68 L. T. 
717 ; 57 J. P. 361 ; 41 W. R. 377 ; 9 T. L. R. 
347 ; 37 Sol. Jo. 358 ; 5 R. 336, C. A. 

1230. Must extend to whole libel.] — (1) Plea of 
justification of a hbel must extend to the whole 
libel. 

(2) Whether the vituperative terms contained in 
a libel are truly applied, is a question of fact for 
the jury ; &, therefore, where the hbel was, that 
pltf. was a “ great defaulter,” & he was proved to 
be a defaulter, the jury were to say whether it was 
true that he was a great defaulter. — W arman v. 
Hine (1837), 1 J. P. 346 ; 1 Jur. 820. 

1231. Must aver truth at time imputation made.] 
— ^A justification to an action for calling a man 
“ a bkpt. slave,” must aver that he was a bkpt. 
at the time the words were spoken. — Upsheeir v. 
Betts (1620), Cro. Jac. 578 ; 79 E. R. 495. 

Plea of fair comment & Justification.] — See Sect. 
4, sub-sect. 6, post. 


B. General Plea. 

1232. Delivery of particulars.] — Odger v. Mor- 
timer (1873), cited in L. R. 8 C. P. at p. 368 ; 
avbaequeni proceedings^ 28 Ij. T. 472. 

AriMtati^ :—R2ld, Gourley v. Plirasoll (1873), L. R. 8 
C. P. 302. 

1233. -.] — A plea of justification in libel may 

be allowed, in a general form, where the charge is 
not matter indictable, deft, rendering particulars 
of the charges intended to be justified. — B ehrens 
V. Allen (1862), 8 Jur. N. S. 118 ; avbaequeni 
proceedings, 3 F. & P. 135, N. P. 

AnrwMion: — Reid. Gourley v. PlimsoU (1873), 28 L. T. 

1234. .] — The general practice of the ct. 

now is, in actions of libel, to allow pleas of justi- 
fication in a general form with a hberal allowance 
of particulars.— Gourley v. Plimsoll (1873), 

29 L. T. 


to particulars generally, ace Sub -sect. 4) 


As 
post. 

1235. Statement of facts — Necessity for — Issuable 

No 1242, post. 

^ action for a libel 

on pitr., tending to injure his credit & reputation 
profession & business of an attorney, & 
defamatory of him in his said profession & business, 
It held to be sufficient evidence of pltf. being 
an attorney, that it was proved by the book of 
admissions produced by the proper officer, & that 
he practised as an attorney. It was also decided 
to be no objection to maintaining such an action, 
it appeared m evidence that during the time 
of the ^ley^ces stated in the declaration, pltf. 
had omittod to take out his certificate as required 
37 Geo, 3, c. 90, for more than a year ; 


but that he might still sue as an attorney for 
damages in consequence of a libel imputing im- 
proper conduct to him in his character of attorney. 

(2) Statements made in a libel have the effect 
of dispensing with proof, on the part of a pltf., 
of facts so stated, if they become necessary to 
support pltf.’s case. General evidence of pJtf.’s 
bad character & ill repute in his business as a 
practising attorney cannot be admitted either to 
contradict the allegation in the declaration, that 
pltf. during, etc., exercised & carried on the 
business of an attorney, with great credit & 
reputation, with a view to mitigating damages on 
the general issue, or in support of averments in 
deft. *8 pleas pleaded by way of justification that 
pltf. was a disreputable professor & practitioner 
in the law. 

(3) Pleas by way of justification, generally 
aspersing the character of pltf. by averments, 
without stating particular acts of bad conduct 
apposite to the justification of defts., are not only 
demurrable, but ought to be demurred to, as due 
to the ct. (fc to the judge before whom the action 
may be tried. It is an erroneous notion that by 
demurring to a plea of justification pltf. neces- 
sarily admts the truth of the slanders in a libel. 
That which is well pleaded only is admitted. — 
Jones v. Stevens (1822), 11 Ih-ice, 235 ; 147 
E. R. 458. 

Annotations: — As to (2) Consd. Saunders v. Mills (1829). 6 

Bing:. 213. Apld. Thompson v, Nye (1850), 16 Q. B. 176, 

Consd. Scott V. Sampson (1882), 8 Q. B. D, 491. Reid. 

Burgess v. Beaumont (1844), 9 Jur. 14: Wood v. Cox 

(1888), 4 T. L. R. 652. As to (3) Refd. 2iierenberg v. 

Labouchere, [1893] 2 Q. B. 183. Generally, Mentd. 

Young V. Murphy (1836), 3 Bing. N. C. 64 ; lie Wilton, 

Ex p. Chambers (1838), 2 Keen, 497. 

1237. .] — (1) An action of libel may 

be maintained for items in a bill of costs lioaded 
“ relative to your defalcations.” A bill of costs 
delivered under a judge’s order is not a privileged 
communication. 

(2) A general plea of justification of a libel 
contained in such a bill, that it is true, without 
stating the facts, ought not to be allowed. 

(3) If you believe pltf. himself used the words 
complained of in his interviews with deft., you 
should find for deft. But if you are of opinion 
that this was not so, but that the words were 
inserted for the purpose of deterring pltf. from the 
exercise of his leg^ right of taxing deft.’s bill, 
you should give pltf. such good sound substantial 
damages as will mark your sense of the injury 
pltf. has sustained in having a charge of em- 
bezzlement against him canvassed in an attorney’s 
office, & by others, before whom the bill would 
necessarily come (Bbamwell, B.). — Bruton v. 
Downes (1859), 1 F. & F. 668. 

1238. .] — In an action for libel deft. 

may not deny generally in his statement of defence 
that “ deft, wrote or published the same falsely 
OP maliciously, as alleged,” but must set out the 
facts upon which he relies, either to show justifica- 
tion or privilege. — Belt v. Lawes (1882), 51 
h. J. Q. B. 359, D. O. 

1239. Charge against magistrate — 

** Pocketing fines ** — Names of persons from whom 
fines received.] — A plea, justifying slandering pltf. 
as a justice qf the peace, of pocketing fines of 
prisoners, whom pltf. had convicted, should state 


former occasion, written a letter 

^kat Bimllar sti 
monts then made by her were fa 
& undertaking not to repeat then 
R. V. S., [1914J S. C. 193. — SCOT. 


PART VI. SECT. 1. SUB-SECT. 2.— B. 
1286 I. Statement of fads—NeceseHy 


(1859), 18 U. C. R. 

- *,*• TT" ; .]— To an Indictment 

lor libel, the language ol -which was 
couched in ya^e general terms, deft, 
pleaded that trie words & statements 
complained of in the indictment were 
true In substance & in fact. & that it 


was for the public benefit that the 
matters charged in the allied libel 
should be published by him : — Held : 
the plea was insufficient, because it 
did not set out the particular facts 
upon which deft, intended to rely. — 
E. V. CREiaHTON (1890), 19 0. E. 339. 
—CAN. 



Pabt VI.— 

the names of the parties convicted & of whom 
pltf. had received the fines. — N ewman v. Bailey 
( 1776), 2 Chit. 605. 

Annotations : — Apld. J'Anson v. Stuart (1787), 1 Term Rep. 

748 : Hickinbotham v. Leach (1842), 10 M. & W. 361. 

BeM. Zlerenberg v. Labouchere, [1893] 2 Q. B. 183. 

1240. Charge of fraud — Particular 

instances of fraud.] — J’A nson v. Stuart, No. 88, 
ante. 

1241. Names of persons de- 

frauded.] — (1) In case for libel, the declaration 
alleged the libel to be, that pltf. sought admission 
to a club held in the town of P., & gave an enter- 
tainment a few days before he was to be elected 
as he thought ; that three days after he stood the 
ballot &; was blackballed ; that next morning he 
bolt-ed, & some of the poor tradesmen had to 
lament the fashionable character of bis entertain- 
ment. Plea, that pltf. did suddenly leave & quit 
the town of P. without paying every one & all 
of the debts contracted by him with divers persons 
in the said town, & without notice to them, & 
with intent to defraud & delay some of the last 
mentioned persons, whereby the said persons 
remained unpaid & defrauded : — HeM : bad on 
special demurrer, for not stating the names of the 
persons alleged to have been defrauded. 

(2) The declaration also averred, that the libel 
used the words “ blacklegs ” <fc black sheep ” 
to denote persons guilty of fraud, & that divers 
persons had formed a club called “ The Royal 
Western Yacht Club ” ; tliat deft., intending to 
cause it to be believed that pltf. was a confederate 
of persons guilty of fraudulent play at cards, & 
of being blacklegs & black sheep in the sense 
aforesaid, in a certain newspaper, etc., published 
^ & concerning pltf. the following libel : “Royal 
Western Yacht Club : Expulsion of two black- 
legs,” meaning an expulsion from the club of two 
persons being blacklegs in the sense in which that 
word was used as aforesaid. The declaration 
then alleged, that suspicion had attached to two 
members, meaning the aforesaid two persons, 
of the club, owing to two gentlemen having been 
plucked at cards, at the residence of one of the 
two suspected persons, in a manner seeming to 
indicate foul play ; that inquiry took place, which 
resulted in expelling the two suspected persons, 
that a person known to be a confederate of the 
expelled parties, sought admission into the club, 
nis name was O’B., meaning thereby pltf. : — 
Held : as matter shown to be libellous by pre- 
fatory averment was so coupled mth innuendoes 
in the declaration as to show it to have been 
published by deft, of concerning pltf., the 
declaration need not aver it to be also published 
of & concerning the Royal Western Yacht Club, 
or any other part of the prefatory averment. — 
O’Brien v. Clement (1846), 16 M. & W. 159 ; 4 
Dow. & L. 343, 663 ; 16 L. J. Ex. 76, 77 ; 153 
E. R. 1141. 

1242. General charge of misconduct — 

Repetition of same general charge.] — The justifica- 
tion of a libel must state issuable facts, not general 
charges of misconduct. 

A libel charged an attorney with general mis- 
conduct, viz. gross negligence, falsehood, pre- 
varication, & excessive bills of costs, in the 
business he had conducted for deft. A plea in 
justification, repeating the same general charges, 
without specifying the particular acts of mis- 
conduct, upon demurrer : — Held : insufficient. — 


Defences. 93 

Holmes v. Oatesby (1809), 1 Taimt. 643 ; 127 
E. R. 944. 

Annotations : — Apld. Hickinbotham v. Leach (1842), 10 

M, & W. 301. Befd. Zlerenberg v. Labouchere, [1893] 2 

0. B. 183. Mentd. Young v. Murphy (1836), 3 Blog. N. C. 

64. 

1243. Sufficient to enable plalntlfT to 

meet charge.] — Senible : a plea justifying a charge 
of felony, must give the particular facts, from 
which defts. mean to insist that a felony was 
committed by pltf. as charged ; & those facts 
must be stated with the same particularity as 
would be required in an indictment for the felony. 
At least the plea must mve particulars sufficient 
to enable pltf. to meet the charge, & to prepare 
for his defence against it. — Carpenter v, Jones 
(1827), 0 L. J. O. S. K. B. 4. 

1244. Imputation of criminal offence — 

Facts to be stated with same particuiarity as on 
Indictment.] — Carpenter v. Jones, No. 1243, 
ante. 

1245. Charge against pawnbroker — 

Of replenishing & pawning damaged piedges — 
Names of pawnbrokers with whom goods pledged.] 

— ^A libel charged pltf., a pawnbroker, with the 
dishonourable practice of duffing, i.e. of replenish- 
ing or doing up damaged goods, & pledging them 
with other pawnbrokers. Plea, that pltf. did 
replenish or do up divers goods, & did pledge them 
with other pawnbrokers : — Held : the plea was 
bad, for omitting to state the names of the pawn- 
brokers with whom the goods were pledged. 
Qu. : whether the nature of the goods ought to 
have been stated. 

It is a perfectly well established rule in cases of 
libel or slander, that where the charge is general 
in its nature, deft, in a plea of justification, must 
state some specific instances of the misconduct 
imputed to pltf. (Parke, B.). 

The plea ought to state the charge with the same 
precision as in an indictment (Alderson, B.). — 
Hickinbotham v. Leach (1842), 10 M. & W. 361 ; 

2 Dowl. N. S. 270 ; 11 L. J. Ex. 341 ; 152 E. R. 
510. 

Annotations : — A]^d. O’Brien v. Clement (1847), 16 M. & W. 

159. Apprvd. ^erenberg v. Labouohero, [1893] 2 Q. B. 

183. Apld. Wootton V. Slevler, [1913] 3 K. B. 499. 

1246. Must be specific.] — Caussidierb v. Long 
(1860), 16 L. T. O. S. 268. 

1247. Action for several distinct libels.] — To -a 
declaration containing three counts for three 
distinct libels, the ct. refused to allow deft, to 
plead one general plea of justification. — Honess 
V. Stubbs (1800), 7 0. B. N. S. 655 ; 29 L. J. C. P. 
220 ; 6 Jur. N. S. 682 ; 8 W. R. 188 ; 141 E. R. 
933. 

Annotation : — Reid. Behrens v. Allen (1862), 8 Jur. N. S. 

118. 

C. Plea 08 to Part of Libel. 

1248. General rule.] — A special plea must 
traverse & answer the whole of the declaration. — 
Johns v. Gittings (1591), Cro. Eliz. 239; 78 
E. R. 496. 

Annotation .—Reid. Clarkson v. Lawson (1829), 6 Bing. 266. 

1249. .] — Hilsden V. Mercer, No. 1220, 

ante. 

1250. -.] — Defts. justified & proved the 

truth of a libel, charging pltf. with having acted 
in a grand swindling concern at Manchester ; but 
omitted any justification of the following passage 
in the libel : “ As we have already stated, 0. had 
been at Leeds for one or two days before his arrival 


PART VI. SECT, 1, SUB-SECT. 2.— C. 

1248 i. Oefneral rule .] — Taylor v. Carr ( 1847), 3 U. C. R. 306. — CAN. 
1248 U. .]— Fitch v. Lemmon (1868), 27 U. C, R. 273.— CAN. 
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Sect. 1. — Jiistification : Svh'sect. 2, D. <£: E.; 6vb 
sect. 3, A. <£: B. (a) & (d).] 

mentioned ; — ffeld : this plea was good, being a 
justification of the libel & the innuendo. — Biggs 
V. Great Eastern Ry. Co. (1868), 18 L. T. 482 ; 
16 W. R. 008. 

Plea of justification without the innuendo.] — 

See Nos. 950, 951, a7ite. 


E. Other Cases. 


1270. Plea of repetition — Name of informant 
mentioned.] — It is no justification to an action 
of slander, to plead that such an one told the 
slander to deft. But if the person repeating the 
slander at the same time mention the name of the 
person from whom he heard it, that may be 
pleaded in justification to an action brought 
against the former. — Davis v. Lewis (1796), 7 
Term Rep. 17 ; 101 E. R. 832. 

Annotations: — Refd. Maitland t’. Goldnoy (1802), 2 East, 
426; Woolnoth u. Meadows (1804), .5 East, 463 ; M'Gregor 
V. Thwaites (1824), 4 Dow. & liy. K. B. 695 : M'Plierson 
r. Daniels (1829), 5 Man. & Ky. K. B. 251. 

1271. .] — Justification of a libel, that 

there was reason for thinking the imputation was 
true from what had been said : — Held : bad, 
unless it is stated what had been said, & by whom. 
— Lane v. Howman (1814), 1 Price, 76 ; 145 E. R. 
1336. 

1272. Belief In truth of rumour.] — Declara- 

tion, tliat deft, had spoken of pltf., who was the 
chairman of the South Eastern Ry. co., concerning 
the fall in the shares of the co., the words follow- 
ing : “ You have heard what has caused the fall, 

I mean, the rumour about the South Eastern 
chairman having failed ? ” meaning thereby that 
pltf., being chairman of the South Eastern Ry. 
co., had become embarrassed in his pecuniary 
affairs & had become & was insolvent ; Plea, that 
deft, meant, & was understood by the bystanders 
to mean, that there had been & there was a 


rurnour current on the Stock Exchange about the 
chairman of the South Eastern Ry. co. having 
failed, & not that pltf. had become embarrassed, 
& h.ad become insolvent, as in the innuendo 
alleged that it was true that there had been 
& then was a rumour current on the Stock 
Exchange tliat the chaimian of tlie South Eastern 
Ry. co. had failed: — Held: (1) the plea was no 
amswer to the declaration, for that the existence 
of the rumour did not justify the repetition of the 
slander contained in it, without showing that 
deft, believed it to be true, he spoke the words on 
a justifiable occasion ; A (2) if the latter part of 
the plea were rejected, the plea could not be sup- 
por^d as amounting to the general issue, for that 
by Common Law Procedure Act, 1852 (c. 76), s, 61, 
pltf. would succeed, if the words uttered by deft, 
turned out actionable, although not used in the 
sen^ put upon them by the innuendo. 

(3) A declaration containing one count for libel 
or mander, with an innuendo that the words were 
used in a particular meaning, shall be taken as if 
there were two counts, one with the innuendo & 
one without the umuendo ; & if pltf. prove either 
It 18 sufficient (Blackburn, J.). — Watkin v 
(1868) L R. 3 Q. B. 396 ; 9 B. & 279 i 

16 W *R^85?’ » 

to (2) Eefd. Mulligan r. Cole (1876), L. R. 


Repetition as a defence .] — See Part V., Sect. 3, 

ante, 

1278. Libel stating eidstence of suspicion — Pica 
averring existence of suspicion.] — R. v. Griffin 
(1849), 13 J. P. Jo. 36. 


Sub-sect. 3. — Proof of Justification. 

A, Ontis of Proof. 

1274. On defendant.] — If, in an action for a 
libel, deft, plead justifications, without pleading 
the general issue, & the affirmative of the issue be 
on deft., he is entitled to begin, & pltf. has not in 
such case, a right to begin, with a view of proving 
the amount of his damages. If deft., in an action 
for libel, imputing want of skill to a surgeon, 
plead that pltf. did want skill, & that he performed 
an operation in an unsurgeonlike manner, occupy- 
ing unnecessary time, & causing unnecessary pain, 
these are all affirmatives on the part of deft. 

That party on whom the affirmative lies has to 
begin. Pltf. must, in the first instance, be taken 
to exercise his profession with skill, as no one is 
presumed to have misconducted himself, &, if 
deft, asserts that pltf. wanted skill, & occupied 
unnecessary time, in the performance of an opera- 
tion, it lies upon him to prove it ; & so, if deft, 
says, that an operation was unskilfully performed, 
& caused more pain than was necessary, it lies 
upon him to prove that also. It is incumbent 
upon deft, to make out the truth of all those 
assertions ; & till that is done, pltf. is not called 
upon to go into any evidence (Lord Tenterden, 
C.J.). — Cooper v. Wakley (1828), 3 C. & P. 474 ; 
Mood. & M. 248, N. P. 

Annotations Ezpld. Soward v. Leggatt (183G), 7 C. & P. 

613. Cousd. Mercer r. Wall (1845), 5 L. T. O. S. 304. 

Expld. Edwards v. Matthews (1847), 16 L. J. Ex. 291 : 

Cannam v. Farmer (1849), 3 Exch. 698. Beid. Stanford 

V. Baton (1843), 1 L. T. O. S. 414. Meutd. Wakley v. 

Cooke (1849), 4 Exch. 511. 

1275. Shifting of onus to plaintiff.] — R. v. 

Labouchere, No. 1280, poet. 

B. Degree of Proof Required. 

(a) In General. 

1276. Libel containing several statements — 
Averment of truth of all — One statement not 
proved.] — Where a libel charged pltf. with various 
acts of cruelty to a horse, & amongst others, with 
knocking out an eye, & deft, pleaded that the 
charge was true in substance & elTect ; the jury 
having found that it W’as true in all particulars, 
except that the eye was not knocked out : — Held : 
the justification was not proved, & pltf. was 
entitled to a verdict on that plea. — Weaver v, 
Lloyd (1824), 2 B. & C. 678 ; 4 Dow. & Rv. K. B. 
230 ; 2 L. J. O. S. K, B. 122 ; 107 E. R. 635. 

1277. Libel proved true in substance.] — To an 
action for libelling pltfs., in their business of 
sellers of medicines, by publishing that defts. had 
crushed the hygiest system of wholesale poisoning 
pursued by the scamps & rascals, defts. pleaded & 
proved the conviction of two of the vendors of 
pltfs.’ pills for manslaughter : — Held : the plea 
was sufficient, & sufficiently proved, though it 
did not justify the words scamps & rascals, Sn 
though one of the victims died notwithstanding 
he taken fewer pills than the vendor recom- 
mended ; it appearing that a larger number would 


PART VI. SECT. 1. SUB-SECT. 3.— A. 

1274 i. defendant.] — ^Majju v 

LaCHMAN PllASAD (1924) I L R 
46 All. 671.— IND. ’ 


PART VI. SECT. 1, SUB-SECT. 3.— 
B. (a). 

12771. Libel proved true in substance.] 
— Htewart V. Rowlands (1864), 14 


C. P. 485.— CAN. 

1277 ii. .] — Where the charge is 

goueral In Its terms, although deft, 
in a i)lea of Justlftoation must state 
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only have accelerated his death ; & it was not 
necessary for defts. to show they had. completely 
crushed the system. — Morrison v. Harmbb (1837), 

3 Bing. N. C. 769 ; 3 Hodg. 108 ; 132 E. R. 603 ; 
sub nom. Morison v. Harmer, 4 Scott, 524. 

Annotations : — Consd. Bremrld^ r. Latimer (1864), 4 New 

Rep. 285. Apld. Sutherland v. Stopes, [1925] A. C. 47. 

^ ]^d. Bigrgs V. G. E. Ry. (1868), 18 L. T. 482. 

1278. .] — (1) A plea of justification to a 

libel, in which deft, justifies on the ground 
pltf. was guilty of bigamy, requires the same 
strictness of proof as is required on the trial of an 
indictment for bigamy. 

(2) If, in justifying a libel that pltf. was guilty 
of “ polygamy ” in marrying three wives, who 
were aU living at the same time, deft, pleads that 
pltf. was guilty of “ polygamy ” in marrying three 
persons named, who were aU living at the same 
time; it is sufficient proof of the marriages to 
show the actual marriages as to two, & reputation 
«Sc cohabitation as to the third ; because if by the 
term “ polygamy,” the offence of bigamy is 
meant, the substance of the issue is made out by 
proof of the two marriages ; & if by the term 
” polygamy,” the mere fact of these marriages is 
meant, as distinct from the crime of bigamy, 
evidence of reputation & cohabitation is receivable. 
— WiLLMETT V. Harmer (1839), 8 C. & P. 695, 
N. P. 

1279. .] — Pltf. was convicted before the 

liord Mayor of travelling on defts.’ railway from 
London Bridge to Cannon Street without a ticket, 
& sentenced to a fine of Is. with costs, or in default 
three days’ imprisonment. Defts. published 
placards stating that deft, had been so convicted 
& fined, & describing the alternative as being 
” imprisonment with hard labour.” Pltf. sued 
defts. for libel. Defts. pleaded the truth of the 
statements contained in the placards : — Held : 
(1) the question for the jury in such a case is, 
whether defts.’ account of the conviction is sub- 
stantially correct ; (2 ) pltf. is at liberty, with a 
view to the assessment of damages, to enter into 
all the circumstances which led to the conviction, 
although such evidence tends to show that the 
conviction was erroneous. — G wynn v. South 
Eastern Ry. Co. (1868), 18 L. T. 738. 

1280. .]—(!) On the trial of an indictment 

for libel, the libel being that the prosecutor was 
one of a gang of card sharpers, innuendo, that he 
cheated at cards, & the plea stating specific 
instances of card sharping or cheating at cards, & 
also that he confederated with others for the 
purpose of playing & cheating at ^ards, & did so 
play & cheat at various places : — Held : it was 
sufficient to prove the plea in substance, & it was 
so proved, the jury finding that in two instances 
pltf. did cheat at cards, & that he did confederate 
with the other persons for the purpose of so play- 
ing as alleged, & it was not necessary to prove 
other instances alleged. 

(2) A report of the French police to the Criminal 
Investigation Department in London, stigmatising 
the prosecutor & his associates as swindlers & 
card sharpers, & a copy of which was read by deft, 
to a friend of the prosecutor’s before the libel 
was published, as the materials on which it was 
founded : — Held : a^lmissible, not as proof of the 
facts stated, & therefore, senible : not in proof of 
the justification, but under the general ksue as 
wading up to the publication of the libel, & as 


evidence of bona fides & honest belief in its truth 
& so in aid of a defence under the general issue, & 
there was such defence. 

(3) If, however, primd facie evidence is given 
in proof of the justification, the onus is then on the 
prosecutor to disprove it, & his not calling wit- 
nesses, whom he must be in a position to call & 
who will be friendly to him, is strong evidence 
against him. — R. v. Laboucherb (1880), 14 
Cox, C. 0. 419, N. P. 

1281. Libel partly Justified— Judgment for plain- 
tiff.] — For an action for libel, the declaration set 
out the whole of a long letter, in which deft, 
imputed to pltf. improper conduct in various 
transactions which had taken place in reference 
to a ditch of pltf.’s, alleged by deft, to be a nuis- 
ance. Deft, pleaded ” os to so much of the libel 
as related to & charged pltf. with the keeping of 
the nuisance,” a plea which attempted to justify 
every sentence contained in the letter. The 
juiy found that pltt. kept the ditch as a 
nuisance, but negatived the improper conduct 
imputed to pltf. in the letter : — Held : upon this 
finding, pltf. was entitled to the verdict. 

If a material part of a plea of justification fails, 
the plea fails ^together (Eblb, J.). — B 1 DDUI.PH 
V. Chamberlayne (1851), 17 L. T. O. S. 124. 

(6) Imputation of Commission of Crime. 

1282. General rule — Same strictness of proof 
required as on Indictment.] — In an action for libel, 
to support a plea of justification stating that pltf. 
had forged & uttered, knowing it to be forged, a 
certain bill of exchange, to justify a verdict for 
deft., the same evidence must be given as would 
be necessary to convict pltf. if he were on trial for 
those offences ; but if the evidence falls short of 
satisfying the jury that the strict legal offence 
was committed, they may take the facts proved 
into their consideration in estimating the damages. 

If the declaration in case for a libel state, inter 
alia, that at a certain place certain meetings for 
the promotion of sedition & blasphemy had been 
held, & that deft, published of & concerning pltf., 
& of & concerning the other matters, & of & 
concerning the said meetings, a libel charging him 
among other things with having taken the chair 
at the said place, but not saying anything of the 
character of the meetings there, it will not bo 
ground of nonsuit should pltf. at the trial fail to 
prove that the meetings were such as he described 
mhis inducement. — Chalmers v. Siiackell (1834), 
6 C. & P. 475, N. P. 

1283. .] — WiLLMETT V. Harmer, No. 

1278, ante. 

1284. ,] — In an action by a discharged 

servant against his late master for slander, im- 
puting robbeiy ; deft, pleading that pltf. had 
robbed him in giving away pieces of bread : — 
Held : if they were such as the servant might 
fairly suppose the master would not object to his 
disposing of, the jury should find for pltf. — 
Roberts v. Richards (1862), 3 F. & F. 507. 

1285. Application of rule — Circumstances of 
suspicion — Whether sufficient*] — In an action for 
saying “ A. stole my plate,” deft, cannot justify 
that he spoke the words on a suspicion that A. 
was the thief. — Powell v, Plunket (1626), 
Oro. Car. 62 ; 79 E. R. 649, Ex. Ch, 

1286. .] — Bell v. Byrne, No. 

1199, ante. 


spwiflo ii^tanoes of the mis- 

B^oient If the substanoe of the 
chaure Is justified. — Ksi^EDT v. Dala- 
[1919] E. D. L. 1» — ' S . AF. 

. — ^VOL, XXXIU 
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1285 i. AppliccUion of rule — Circum' 
stances of suspicion — Whether sufficient.] 


— Masse v. Dominion BamoB Co., 
Ltd. (1909), 6 K. L. R. 209.— CAN. 

f, ImpuiaHon of perjury .] — 

Lano V. Gilbert (1860), 9 N. B. H. 
(i All.) 445.— CAN. 
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Libel and Slander. 


Sect, 1. — Justification: Subsect. 3, B. (b), (c), (d), 
(e) <fc if), C. <fc D.; subsect. 4, A.] 

1287. .]“(!) Semble : if a libel 

consist of distinct propositions, any one of them 
may be separated from the rest, & justified. 

(2) Where a libel charges pltf. with having 
committed a felony, deft, cannot justify by 
showing circumstances which amount to suspicion 
only, without averring in the same terms as the 
libel, that which charges the actual commission 
of the felony. — Mountney v. Watton (1831), 2 
B. & Ad. 673 ; 9 L. J. O. S. K. B. 298 ; 109 E. R. 
1293. 

Annotaiions : — As to (1) Folld. M'Grejfor v. Grogorr (1843), 
11 M. & W. 287. Apld. Fleming v. Dollar (1889), 23 
Q. B. D. 388. As to (2) Walkor v. Brogdon (1865), 
19 C. B. N. S. 65. 

1288. Statement charging theft of certain 

artlcles—Proof of theft of other articles.] — 
Abbott v. Bacon (1851), 17 L. T. O. S. 203. 

(c) Imputation of Fraud. 


on their said trade there Improperly & fraudu- 
lently.” Deft, pleaded a justification, following 
the innuendo, & saying that the coals delivered, 
as mentioned in the libel, were inferior in quality, 
as pltfs, well knew, & deficient in weight. The 
judge ruled, that deft, having by his plea alleged 
that the fraud of their agent was sanctioned by 
pltfs., he must prove it ; & he told the jury that 
they must find for pltfs., unless they were satisfied 
that deft, had shown some complicity on their 
part in the misconduct & fraud imputed to their 
agent. The jury having found for pltfs. : — Held : 
there was no misdirection, & the libel imputed 
personal misconduct & fraud to pltfs. — Prior v. 
Wilson (1856), 1 O. B. N. S. 95 ; 140 E. R. 39. 

1291. .] — Morrison v. Belcher, No. 1732, 

post. 

(d) Rumour, 

1292. Proof of existence of rumour—Whether 
sufficient.] — Watkin v. Hall, No. 1272, ante. 


1289. Proof of fraudulent intent.]-~(l) A libel 

contained in an advertisement by two tradesmen Libel containing Several Imputations. 

in partnership, stating that they deemed it neces- 1293. Whether all charges must be established.] 
sary to caution their friends against a fraudulent — (1) Where a justification is pleaded, under 
repre^ntation that any part of their business Libel Act, 1843 (c. 96), s. 6, to an indictment for 
had been removed, it being obvious that their a defamatory libel, & the libel contains several 
^ncern was still carried on solely at 9, Mansion distinct imputations, & the plea alleges the truth 
House Street, & that they had no connection with of all & is traversed generally, if the evidence 
a shop recently opened in another place under fad as to any one of them the verdict will be 
circumstances grossly misrepresented, & highly entered generally against deft. Therefore, where, 
disc^ditabie, with a view of defrauding them of upon the trial of an issue upon a plea justifying 
their business, is not justified by proof the whole of such a libel, evidence was offered in 
that the person alluded to, who had been for several support of some only of the imputations, & the 
years m partnerslup with them, had issued a bill, jury found that one only of the imputations upon 
m wnich, after thanking his friends for their which evidence was offered was proved, the verdict 
mvours durmg his residence at 9, opposite the was entered up for the Crown on that issue gener- 
Mansmn House, he stated that he had removed ally ; & the ct. refused to grant a new trial on the 
his estabhshment to another place, where the ground that the finding as to the other issues 
usmess would be carried on imder the firm of upon which evidence was offered was against the 
K. H. C. & Co. ; & in addition to this, had put weight of evidence. 

removed from . (2) Where deft., having pleaded such a plea, 
opposite the Marion House. , is convicted, the ct., in apportioning punishment, 

/ publication of a libel consists in merely looks into the evidence given at the trial, for the 
copies of a periodical, in which, purpose of considering whether the guilt of deft. 

tn^er aha It is contamed, one question for the jury & aggravated or mitigated by the plea & the 

® ^ow what it was they were evidence. In such a case deft, may, in mitigation 
431 (1834). 6 C. & P. of punishment, show by affidavit that, aftlr the 

ioan' 1 vi> u j ^ pubUcation, but before plea pleaded, information 

merchLtT^fc^®^' was given to him which, if true, would have sup- 

inaffir^beW « ^ ported an allegation in the plea, evidence having 

Se frauduleS ^a^dians respecting been given, at the trial, to account for the non- 

perfor^an^e of fl pltfs. agent, who, in production of proof, but no evidence in support 

delivered at the coals,” had of the allegation itself. — R. v. Newman (1853), 1 

detrtSinn L yo^l^?u8e coals of an inferior B. & B. 558 ; Dears. C. C. 85 ; 22 L. J. Q. B. 156 : 

W ^ 22 L. T. O. 8. 76 : 17 J. P. 84 ; 17 Jur. 617 ; 118 

liLi * wedge, deficient in weight. The E. R. 544. 

P 1 • ’ ‘ A ^ which Messrs. Annotations As to a ) Distd. R. r. Labouchero (1880), 14 

P., pltfs., do tilings at Guildford. Inserting the Rrf4.Fiomingr. Dollar (1889), 23 q. b. D. 

do with Me^ Iv’ ^u^do 129*. .]-Where, in Ubd, deft, had charged 

fihppfih'v f.iiof . ueK. meaning pltf. with havmor. on a certain occp..sjinn. 


thereby that pltfs. were coenisn^f ^ having, on a certain occasion, acted from 

tioned improper^ “ogives of spite & lucre, & pleaded a justification, 

agent at Gui^ord, & were accustomed wl^h failed as to the latter feature of the charge : 

uiu, 01 . were accu stomed to carry —ffeld : the Ubel being entire, deft, was not 


PART VI. SECT, t, SUB-SECT. 8.~ 
B. (o). 

12891. Proof of fraudulent intent .] — 
O.^AN. 34 N. S. rT 

PART VI. SECT. 1, SUB-SECT 8 — 
B. (d). 

o/ eai^nce of rumour — 


— ®YE8r. Hexder- 
SW (circa 1873), l N. Z. Jur. 34.— 

PART VI. SECT. 1, SUB-SECT. 8. — 
B. (0). 

cfeorffca must be 
uii ^ did not justify 

chawes in a deolara- 
nASai*^^ Ubel;— Held; plea bad.— 
Assurance Co, v. 
0 hOANE(1872),32U.C. R. 379.— CAN. 


1298 ii. .] — Leonard v. Whar- 

1W3 ly. .] — When the truth Is 

§ leaded In answer to an action for 
efamation, deft, to succeed must 
Justify every statement made In the 
, defamation. — F yne v. Lbhj 
( 1990), ir S. C. 251.— S. AP. 
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entitled to a verdict on the plea as it stood, or 
to any part of it. — Cory v. Bond (1860), 2 F. & F. 
241. 

1295. .] — Mountneyv. Watton, No. 1287, 

ante, 

1296. ZiERBNBERG V. LABOUCHERE, No. 

1310, post, 

if) other Cases. 

1297. ** Murderer ** — Proof of indictment for 
murder.]— -An indictment for murder against A. 
is no justification for calling him a murderer. Nor 
that a robbery was committed, & common fame 
charged A. with it, a justification for calling him 
thief. — ^A non. (1565), 2 Dyer, 236 a ; 73 B. R. 
622. 

1298. Thief — Proof of theft — Attributed to plain- 
tiff by rumour.] — Anon. (1666), No. 1297, ante. 

1299. By plaintiff — Offence since 

purged.] — CuDDiNGTON V. Wilkins (1616), Hob. 
81 ; Owen, 150 ; Moore, K. B. 872 ; 74 E. R. 
966 ; svh nom. Coddington v. Wilkin, 1 Brownl. 
10. 

Annotations : — Apld. Scarle v. Williams (1620), Hob. 288 ; 
R. V. Reilly (1787), 1 Leach, 454 ; Re Barber (1850), 15 
L. T. 0 S. 500. Folld. Leyman v. Latimer (1878), 3 
Ex. D. 352. Apld. Hay v. Tower DMslon of London JJ. 
(1890), 24 Q. B. D. 561. Held. Alexander v. N. E. Ry. 
(1865), 34 L. J. Q. B. 152 ; Monaon v. Tussauds, Monson 
V. Tussaud, [1894] 1 Q. B. 671. 

1300. Proof of loss of chattel — Found in 

plaintiff’s possession — No averment that chattel 
stolen.]— Anon. (1624), Win. 116 ; 124 E. R. 96. 

1301. Libellous journalist” — Proof of former 
publication of libel.] — In an action for a libel 
which contained violent imputations against pltf.’s 
character, & in wliich there was the following 

f )assage ; “ There can be no ct. of justice unpol- 
uted which this libellous journalist, meaning 
pltf., this violent a^tator, etc. is allowed to dis- 
^ace with his presidentship.” Deft, pleaded, in 
justification of the words “libellous journalist,” 
the pubhcation by pltf. in a jjaper of which pltf. 
was the publisher of a false scandalous, malicious 
& defamatory libel against one B. C. with intention 
to injure him in his profession : — Held : the plea 
imputed to pltf. moral misconduct & malice in 
the publication of the libel, & the production of 
the record in the case stated in the plea, & in 
which action £100 damages had been recovered 
against the now pltf., did not, without other 
evidence, support the plea. — ^Waklby v. Cooke 
(1849), 4 Exch. 611 ; 19 L. J. Ex. 91 ; 14 L. T. 
O. S. 158 ; 154 E. R. 1316. 

Annotation : — Mentd. R. v. Infi:ham (1864), 5 B, & S. 257. 

1302. Imputation as to treatment of clients — By 
solicitor — Proof of one client being so treated.] — 
Bishop v. Latimer, No. 151, ante. 

1303. ” Felon ” — Proof of conviction — Punish- 
ment not completed.] — Leyman v. Latimer, No. 
634, ante. 

C. Question for Jury. 

1304. General rule.] — R. v. Shipley, No. 1006, 
anle. 

1305. .] — Warman V. Hinb, No. 1230, ante. 


D. Evidence, 

1306, Admissibility — Evidence of plaintiff’s cha- 
racter.] — In an action of slander for imputmg 
felony, with a count for maliciously charmng 
pltf. with theft before a justice, to which deft, 
pleaded the general issue, & also pleas in justifica- 
tion of the slander, averring that the chai'ge of 
felony was true : — Held : evidence of general good 
character was not admissible for pltf. — Cornwall 
V. Richardson (1826), Ry. & M. 806, N. P. 

1307. Questions to witnesses.] — 

Libel, imputing that pltf. had received rosewood, 
knowing it to have been stolen. Pleas of justifica- 
tion, stating that B. had stolen the rosewood 
from A., 4 & that pltf. had received it, knowing it 
to be stolen : — Held : deft.’s counsel might ask 
what B. said, with a view of proving that B. 
committed the larceny ; & pltf.^s counsel might 
ask deft.’s witnesses what was pltf.’s general 
character for honesty. — Powell v. Harper (1833), 
6 C. & P. 590, N. P. 


Sub-sect. 4. — Particulars. 

A. Necessity for. 

1308. General charge.] — In an action for libel, 
deft, pleaded that the defamatory matter in the 
declaration complained of was & is true in sub- 
stance & in fact. The ct. ordered him to give 
particulars of the facts & matters he relied on to 
Justify the libel, or, in default, that the plea 
should be struck out. — Jones v. Bbwicke (1869), 
L. R. 5 0. P. 32. 

Annotation: — Distd. Gourley v. Pllmsoll (1873), L. R. 8 

O. 1». 362. 

1309. .] — Stainbank v. Beckett, [1879] 

W. N. 203, C. A. 

1310. .] — In an action for libel whore the 

charge mode against pltf. in the alleged libel is 
general in its nature, deft, who pleads justification 
must state in his particulars the facts on which 
ho relies in support of his justification. 

Strictly speaking, deft., having pleaded generally 
a justification of the whole libel, would be bound 
to prove the whole to be true, if he failed in 
doing so, it might be said that his plea of justifi- 
cation failed altogether. That wo^d have been 
the old practice ; but that seems to be too strict 
a view of the rights of the parties to take at the 
present time, & I think we ought to treat the case 
as if the statements in the claim were statements 
of separate libels, & the general plea of justifica- 
tion as if it applied to each part of the claim 
(Lord Esher, M.R.). — Zibrenberg v. Labou- 
CHERE, [1893] 2 Q. B. 183 ; 63 L. J. Q. B. 89 ; 
69 L. T. 172 ; 67 J. P. 711 ; 41 W. R. 676 ; 9 
T. L. R. 487 ; 4 R. 464, C. A. 

Annotations : — Conid. Wootton r. Sievler, [1913] 3 K. B. 

499. Distd. Gaston v. United Newspapers (1916), 32 

T. L. R. 143. Befd. Yorkshire Provident Life Assce. tJ. 

Gilbert & Rivington, [1895] 2 Q. B. 148 ; Waynes Merthyr 

Co. t). Radford, [1896] I Ch. 29 ; Arnold & Butler v. 

Bottomley, [1908] 2 K. B. 161. 

1311. .] — Wootton v. Sievier, No. 1317, 

post. 


PART VI. SECT. 1, SUB-SECT. 8.— D. 

g. Admissibility — Evidence as to 
truth of charge — Truth not pleaded ,] — 
Manitoba Free Press Co. v. Martin 
(1892), 21 S. O. R. 518.— CAN. 

PART VI. SECT. 1, SUB-SECT. 4.— A. 

h. Allegation of publication to 
persons unknown .] — As a general rule, 
in an action for defamation, a pltf. 
who pleads publloation to persons 
unknown must, if required, give 
further particulars. — M oCabtsb, Bubb 


& Co. V. Habbis (Alta.), [1922] 1 
W. W. R. 677.— CAN. 

k. Where justification pleaded,] — 
In an action of libel pltf. alleged that 
deft, had accused him in a newspaper 
article of having made false returns 
to the government la his business of 
distiller. To this deft, pleaded justifi- 
cation ; — Held : pltf. was entitled to 
rtlculars of the defence Intended to 
set up under this plea. — Oobooban 
V. Robb (1879), 8 P. R. 49.— CAN. 

L .] — A plea of justification 


to a libellous statement in general 
terms should set out the particular 
facts relied on as a justification. — 
Eyes v. Hbndkbson (circa 1873), 1 
N. Z. Jut. 34.— N.Z. 

m. .] — Pasoob V. Bertram 

(1914), 33 N. Z. L. R. 646.— N.Z. 

n. dtf discovery sought.] — 

A deft, in a libel action who has 
pleaded a genered justification, must 
furnish pltf. with the particulars of 
tlie facte relied on as a justification 
before he can obtain diacovery from 

H 2 
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Libel and Slandeb. 


Sect. 1. — Justification: Suh-seci. 4, A.^ B. (a)<£?(6), 
C.j sub-sects, 5 & 6.] 

1812. Specific charge.] — Where a slander im- 
puting a specific charge is justified in the defence, 
particulars of the plea of justification are unneces- 
sary & will not be ordered. — G umming v. Green 
(1891), 7 T. L. K. 408. 

B. Sufficiency of. 

(a) In General 

See R. S. C., Ord. 19, rr. 7, 15, generally^ 
Practice. 

1313. Must be relevant.] — Charge that pltfs. 
were “ thieves & swindlers in connection with the 
part they have played in financial operations in 
South Africa.” Particulars, alleging that pltfs. 
had made politics subservient their personal 
ends for the purpose of enriching themselves 
were struck out as irrelevant & embarrassing. — 
Markham v. Webnheb, Beit & Co. (1902), 18 
T. L. R. 763, H. L. ; affg. S. C. sub nom. Wernher, 
Beit & Co. v. Markham (1901), 18 T. L. R. 143, 
0. A. 

Annotaiioyi : — ^Reid. Kent Coal Concessions r. Duguid, 

[1910] 1 K. B. 904. 

1314. Must not be embarrassing.] — Markham v. 
Wernher, Beit & Co., No. 1313, ante. 


(6) In Particular Cases. 

1315. Libel capable of more than one meaning — 
Particulars as to which meaning intended to be 
justified.] — An alleged libel was capable of meaning 
either that a charge had been made against pltf., 
or that the charge had been made & was true. 
Deft, pleaded the truth of the libel. Pltf. applied 
for particulars of the plea of justification : — Held : 
pltf. was entitled to information whether deft, 
intended to justify one or both meanings. — 
Hennesby V. Wright (1888), 57 L. J. Q. B. 594 ; 
69 L. T. 795 ; 36 W. R. 878 ; 4 T. L. R. 651, 
C. A. 


Jnnotaiion : — Distd. 
K. B. 502. 


Digby V. Financial News, [1907] 1 


1316. Charge of lying— Particulars of specific 
falsehoods.] — Pltf. applied for an order for par- 
ticifiars of a defence of justification pleaded to an 
action for libel contained in a review of a book 
written by him. The review stated that pltf. 
was, by his own confession, a most barefaced liar : 
— Held : pltf. was entitled to particulars of the 
passages in his book on which defts. relied in 
support of the defence of justification, & such par- 
ticulars must specify the pages in the book at which 
the several passages relied on occurred, & the first 
& last words of such passages. — Devereux v. 


Clarke & Co., [1891] 2 Q. B. 582 ; 60 L. J. Q. B. 
773 ; 7 T. L. R. 714, D. G. 

1317. Charge against racehorse trainer — Of 
making bets on horses Irregularly run — Names of 
persons with whom bets made.] — Pltf,, an ovmer 
&, trainer of racehorses, sued defts. for libel, 
alleging in his statement of claim that the meaning 
of the Hbel was that pltf, had been guilty of gross 
dishonesty in the training & running of horses, 
& particularly that he h^ on several occasions 
conspired with other trainers & with jockeys to 
defraud bookmakers &; owners of racehorses & 
the public generally for his own pecuniary gain. 
Defts. pleaded justification, & under an order 
made by the judge delivered particulars ranging 
over a period of three years, specifying a number 
of races, jockeys, & horses mth the weights carried 
by them, & giving the names of certain trainers. 
The particulars further gave numerous instances 
of races in which horses were asserted to have been 
“ pulled ” by their jockeys, acting imder the pltf.’s 
orders, with the result that other horses backed 
by pltf. had won. A summons for further & better 
particidars, naming the bookmakers with whom 
pltf. was alleged to have backed the horses in 
question & the amounts of the bets respectively, 
having been dismissed by the judge, pltf. appealed : 
— Held : the following rules were established, 
namely, where deft, raises an imputation of mis- 
conduct against pltf., pltf. ought to be enabled 
to go to trial with knowledge of the acts which 
it is alleged he has committed & upon which deft, 
intends to rely as justifying the imputation ; & 
if the particulars are such as delt. ought to give, 
he cannot refuse to do so merely on the ground 
that his answer will disclose the names of his 
witnesses ; & applying these rules, pltf. in this 
case was entitled to have particulars of the names 
of the persons with whom or through whom 
defts. proposed to prove that he had made the 
bets to which they intended to refer, & the places 
or times at which such backings took place ; ho 
was not, however, entitled to particulars as to 
the amounts of such bets. — Wootton v. Sievier, 
[1913] 3 K. B. 499 ; 82 L. J. K. B. 1242 ; 109 
L. T. 28 ; 29 T. L. R. 596 ; 57 Sol. Jo. 609, C. A. 

C. What Particulars may he Given. 

1318. Particulars of similar acts to act charged.] 
— Pltf, complained of a libel charging him with 
conspiring with specified persons to defraud the 
underwriters of a certain ship & her cargo by 
pretending that the ship had been attacked & 
the cargo seized by pirates. Defts. pleaded that 
the words complained of were true m substance 


pltf, — Bullen V. Tkmi’Leman (1896), 

5 B. C. K. 43.~CAN. 

o. .] — Hknnkforth V. 

Maloof (1918), 42 O. L. 11. 36 ; 13 
O. W. N. 390.— CAN. 

PART VI. SECT. 1, SUB-SECT. 4.— 
B. (a), 

1313 i. Must be rdevanl .] — Herald 
Printing & PuBLisniNG Co. v. Ryall. 
[1923] 4 D. L. R. 488 ; 3 W. W. R. 
953 ; revsg. in part 32 B. C. K. 265. — 

CAN. 

p. Miist be specific.] — Declaration 
for a libel oharginK deft., an Inspecting 
field oABcer of militia, with swearing 

6 drunkenness on a specific occasion 
& generally. Plea, that the state- 
ments complained of were true in the 
sense in which tliey were alleged to 
have been used: — Heid: plea bad, 
as being too general. — B aretto r. 
PiRiK (1867), 26 U. C. R. 468.— CAN. 

Q* •] — Muller v. Gbrth ( 1896), 


17 P. K. 129.— CAN. 

r. Where insufficient — WheOicr 
struck out.] — Particulars in an action 
for libel cannot be struck out as In- 
sufilciont ; if those delivered are too 
general, the juxige at the trial will 
exorciso his discretion as to the admis- 
sion of evidence thorounder.— Citizens’ 
Insurance Co. v. Campbell (1883), 
10 P. R. 129.— CAN. 


t. Sufficient to enable defendan 
to plead.] — Held: pltf. having givei 
all the information in his possession 
& deft, not haying sworn that shi 
could not plead without further par 
ticulars, or that she was ignorant o 
what occasion was complained of, i 
was useless & unnecessary to order th' 
particulars. — W innett v. Appelb] 
(1894), 16 P. R. 57.— CAN. 


Limited particiilara — Postponement 
tut after examinaiion of plaintiff for 
dwcovery.] — In. a libel action delta, 
directed to give particulars of state- 


ment of defence. Without waiting 
for pltf.'s examination for discovery 
partfculars to bo limited to ground of 
defts.’ belief that words complained of 
are true. — Timmins v. National Life 
Insurance Co. (1908), 10 W. L. R. 
81.— CAN. 

PART VI. SECT. 1, SUB-SECT. 4.— 
B. (b). 

b. Charge of theft.] — Thornton v. 
Catstock (1883), 9 P. R. 535.— CAN. 

c. Charge of forgery.] — Fellowes 
V. Hunter (1861), 20 U. C. R. 382. — 
CAN. 


PART VI. SECT. 1. SUB-SECT. 4.— C. 

18181. Particulars of similar acts to 
act charged.] — Devi Dyal v. R. (1922), 
I. L. R. 4 Lah. 56.— IND. 

d. As to conduct of public official 
- — After ceasino to hold office.] — Heid : 
the conduct of the holder of a public 
office was not a matter of public 
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& fact. In their particulars of justification they 
stated facts concerning cai*goes, greatly oyer 
insured by or with the knowledge of pltf., on two 
other vessels, & alleged that part of the cargo on 
one of them had been transferred to a motor boat 
& seized by foreign revenue authorities, the vessel’s 
log having been altered so as to make it appear 
that the cargo was covered by the insurance 
when in fact it was not ; & that the other vessel 
was scuttled, «fc half her cargo lost, her policy 
having been indorsed with a false warranty of 
her class. Pltf. applied to have these allegations 
struck out of the particulars on the ground that 
they were irrelevant. Defts.’ case being that the 
subject-matter of the libel was a part only of a 
wide scheme for defrauding underwriters. The 
ct. refused to strike out the allegations at that 
stage in the proceedings, but left for future con- 
sideration by the appropriate tribunal the question 
of defts/ right to discovery in respect of the facts 
alleged, of the admissibility of these facts in 
evidence at the trial. 

Of course, if he [deft.] were to include anything 
that was obviously irrelevant, pltf. would be right 
in taking the earliest oppoitunity of striking that 
out. But sometimes deft, seeks to rely on facts 
& matters which may or may not be admissible 
as evidence in chief in support of his i)lea of 
justification, & the future relevancy of which is 
a matter of doubt at the time when they are 
stated as particulars. This, as it seems to me, 
is one of these cases (Bankes, L.J.). — Godman 
Times Publishing Co., Ltd., [1920] 2 K. B. 
273 ; 95 L. J. K. B. 747 ; 135 L. T. 291 ; 70 Sol. 
Jo. 000, 0. A, 

Irrelevant particulars.] — See No. 1313, ante. 

Embarrassing particulars.]— No. 1313, ante. 

Particulars justifying Innuendo.] — See Nos. 950, 
951, ante. 


Sub-sect. 5. — Evidence. 

1319. Admissibility — Extracts from plaintiff’s 
book.] — WnjJAMS v. Faulder {circa 1798), cited 
in 11 Price, at p. 258 ; 147 E. K. 460. 

Annotation Refd. Jones v. Stovena (1822), 11 Prino, 235. 

1320. Evidence of guilt of principal — 

Though previously acquitted — When plaintiff 
charged with being accessory.] — Cook v. Field 
(1788), 3 Esp. 133, N. P. 

Annotation .-—Reid Helshom v. Blackwood (1851), 11 C. B. 

111 . 

1321. Opinion of medical witness — Question 

of professional honour.] — Deft, had pleaded truth 
in justification of a libel, part of which alleged 
that a physician in refusing to act with pltf., 
also a physician, had “ honourably & faithfully 
discharged his duty to his medical brethren ” : — 
Held : it was not competent to deft, to offer in 
evidence the opinion of a medical witness on this 
head. — Ramadgb v. Ryan (1832), 9 Bing. 333 ; 
2 Moo. & S. 421 ; 2 L. J. C. P. 7 ; 131 E. R. 640. 

1322. Evidence of existence of rumour — To 

justify slander.] — Evidence of the existence of a 
rumour cannot bo admitted to justify a slander. 
Such evidence, however, is admissible by way of 
mitigation, but only when at the time of the slander 
being uttered it was affirmed that the slander 


was a rumour. — Lockhart v. Jelly (1869), 19 


L. T. 669, N. P. ^ ^ , 

1323, Acts by plaintiff subsequent to libel — 

If within reasonable time after publication.]— 

Pltf. brought an action against aefts. for libm 
which he alleged meant that he had absconded 
with the property of a co., that his solvency was 
doubtful, & that his character & reputation were 
such that he was likely to misappropriate funds 
nf nn.’fl trifh tehich ho was Connected. Defts. 


pleaded that the words taken in that sense were 
true in substance & in fact, & in their particulars 
of defence they stated various acts by pltf. to show 
that he had a tendency to bo dishonest. Several 
of these acts had occurred after the date of the 


ublication of the libel, <fe pltf. applied for an order 
> strike these out as inadmissible : — Held : in 


a case of libel on character & reputation, where 
justification was pleaded, evidence of facts which 
occurred within a reasonable time after the pub- 
lication of the libel & went to show the existence 
of an alleged tendency was admissible. — ^M aisel 
V. Financial Times, Ltd., [1915] 3 K. B. 330 ; 
84 L. J. K. B. 2148 ; 113 L. T. 772 ; 31 T. L. R. 
510 ; 59 Sol. Jo. 596 ; C. A. 

Seey generally, E\hdencb, Vol. XXII., pp. 63 
et aeq. 

Examination of witnesses abroad — Order subject 
to terms.] — See Evidence, Vol. XXII., p. 685, 
Nos. 6429, 6430. 

Whether party entitled to split evidence into two 
parts — As part of his case — & partly as evidence In 
reply.] — See Evidence, Vol. XXIT., p, 480, Nos. 
5059, 5060. 


Sub-sect. 6. — Costs. 

See, generally, Practice. 

1324. Plaintiff succeeding on justification Issue — 
Failing on other Issues.] — Where to an action of 
libel there are pleas of not guilty & a justification, 
& deft, gives no evidence of justification, but 
obtains a verdict on the general issue, pltf. is 
entitled to a verdict & his costs on the plea of 
justification. — Bmpson v. Fairfax (1838), 8 Ad. 
& El. 296 ; 3 Nev. & P. K. B. 385 ; 1 Will. Woll. 
& II. 353 ; 7 L. J. Q. B. 194 ; 2 Jur. 441 ; 112 
E. B. 849. 

1325. ,] — Harrison v. Bush, No. 1550, 

post. 

1326. .] — Where in an action for libel 

pleas of justification & privilege are set up, & deft, 
fails to establish the plea of justification, & judg- 
ment is given for him on tlio plea of privilege, 
pltf. is not entitled to the costs of witnesses whose 
evidence does not relate exclusively to the plea 
of justification. — ^Brown v. Houston, [1901] 2 
K. B. 855 ; 70 L. J. K. B. 902 ; 85 L. T. 160 ; 
17 T. L. R. 683, C. A. 

Annotation; — ^Difftd. Ke Wrlarht, Crossley (1902), 86 L. T. 

280. ^ 

1327. Plea containing separate allegations — In- 
divisible for purpose of verdict — Some allegations 
only proved.] — If a plea, containing many separate 
allegations, is nevertheless indivisible for the pur- 
pose of the verdict, & deft, fails to establish it 
in its entirety, but proves several of the allegations 
contained in it : — Held : pltf. is still entitled to 


interest in a political contest in another 
part of the country a number of yours 
after such person had ceased to hold 
such ofiloo, & when he was not a can- 
didate or official In the contest In qnes 
won, Sc particulars of such matters of 
mleffod public interest were struck out 
gf the st^teineat of defence Irj an action 


for llbol. — ^Wade V. News Advertiseb, 
[1917J 2 W. W. R. 1134.— CAN. 

®. Pnrliculara of malice.] — As the 
particulars ordered wore particulars of 
malice which could not be given, appeal 
allowed. — Timmons v. National Life 
Absurancp Co. (1909), Ig W, L. R . 


492.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5. 

f. AdmisaCbilUy — Evidence a$ to 
intention — In wnting material letter.}— 
White v. Tyrrell (1850), g7 L. T, 
0. S. 334.— IR, 



Libel and Slander. 


Sect. l.-JusHficaiwn:^ 
sects. 1 <& 2, A. . . ■ 

Consd. RoyrxoldB B li 

■Refd. Paterson v. Harris ;! ±j. oc o. 


Sect. 2.— ABSOLUTE PRIVILEGE. 

Sub -SECT. 1. — In Generax. 

1328. Privileged communication & privileged 
occasion distinguished.] — Pullman v. Hill & Co., 

^^329. Meaning of — Exemption from all 
as to malice.]— (1) The absolute privilege attach- 
ing to the statement of judicial officers, advocates, 
& witnesses is not a privilege to be malicious, but 
a privilege that their statements m judicial pro- 
ceedings should be exempt from any inquiry 
whether they were prompted by malice or not, it 
being for the pubhc interest that such statements 
should be made without any apprehension of 
subsequent legal proceedings. „ , i i. 

The real doctrine of what is called absolute 
privilege ** is that in the pubhc interest it is not 
desirable to inquire whether the words or acts 
of certain persons are malicious or not. It is 
not that there is any privilege to be malicious, 
but that, so far as it is a privilege of the individual, 
I should call it rather a right of the public, the 
privilege is to be exempt from all inquiry as to 
malice (Channell, J.). 

(2) The report of an official receiver made to 
the ct. under Companies (Winding-up) Act, 1890 
(c. 63), 8. 8 (2), is absolutely privileged. — ^B ot- 
TOMLEY V. Brougham, [1908] 1 K. B. 684 ; 77 
L. J. K. B. 311 ; 99 L. T, 111 ; 24 T. L. II. 262 ; 


52 Sol. Jo. 225. 

Annotations As to (1) Apprvd. Burr v. Smith, (1909] 2 
K. B. 306. CoDSd. Copartnership Farms v. Harvey- 
Smith, [1918] 2 K. B. 405. Apprvd. Everett v. Griffiths, 
[1920] 3 K. B. 163. As to (2) FoUd. Burr v. Smith, [1909] 
2 K. B. 306. Refd. Copartnership Farms v. Harvey- 
Smith, [1918] 2 K. B. 405. Oenerally, Mentd. lie Tweddle, 
[1910] 2 K. B. 697. 

1330. Nature of doctrine — Public interest.] — 

BOTT03ILEY V. Brougham, No. 1329, ante. 

1331. .] — Scott v. Stanspield, No. 


1352, post. 

1332. Inherent power of court — To strike out 
statement of claim — R. S. C., Ord. 25, r. 4.] — 

Hodson V. Pare, No. 1395, post. 

1333. .] — Law v. Llewellyn, 

No. 1356, post. 

1334. .] — (1) An action for libel 

will not lie against an official receiver in respect of 
observations on the affairs of a co. in liquidation 
published by him to the creditors & contributories 
of the CO. in the performance of his duty as pre- 
scribed by Companies (Winding-up) Act, 1890 
(c. 63), sched. 1, s 3, such observations being 
absolutely privileged. 

Where an officer appointed by the Board of 
Trade under Companies (Winding-up) Act, 1890 
(c. 63), s. 27, had, in the performance of his duty, 


prepared for & deUvered to ttot Board a repc^ 
5n Matters within Sect. 29, aub-f 2. ofthe Art 
for the purpose of its being laid by them before 
Parliament as part of their gener^ annual re^rt 
aa directed by that sub-sect. i—Held : an action 
for libel would not lie against him in respect of 
statements contained in that report. ^ , 

(2) The ct. has an inherent power of ^missing 
an action on the ground that it is frivolous & 
vexatious, & it is not necessary for the exerci^ 
of that power that the statement of claim should 
be, on the face of it, demurrable. 
exercised if, upon facts which are brought before 
the ct., or of which they may take judici^ 
cognisance, the action is clearly shown to be 
frivolous & vexatious (Fletcher Moulton, L.J.). 

I do not see any difference, in point of p^ciple, 
between the position of the official receivers & 
the Inspector-General in Cos.’ Liquidation in 
making these reports &■ that of a chief clerk of a 
judge in the Oh. Div. in reporting on a case to the 
judge. No one has ever dreamed of suggesting that 
in such a case the chief clerk would be liable to an 
action for Hbel (Fabwbll, L.J.).— Bubb v. Smith, 
[19091 2 K. B. 306 ; 78 L. J. K. B. 889 ; 101 L. T. 
194 ; 25 T. L.' B. 642 ; 63 Sol. Jo. 502 ; 10 Mans. 
210 C. A* 

Annotation : — Oenerally, Mootd. Re Twoddle, [1910] 2 K. B. 

697. 

See, further. Practice & Procedure. 


Sub-sect. 2. — Subject-Matter. 

A. Administration of Justice. 

(a) In General. 

1335. General rule.] — Words spoken in a course 
of justice are not actionable.— Weston v. Dobnibt 
(1617), Cro. Jac. 432 ; 79 E. R. 369. 

Annotations : — ^Refd. Kennedy v. Hilliard (1859), 1 L. T. 78. 

Mentd. Traverse v. Daws (1673), Proem. K. B. 324. 

1336. Extent of privilege — Whether to state- 
ments made without reasonable & probable cause.] 

— Thomas v. Churton, No. 1357, post. 

1337. .] — Scott v. Stanspield, No. 

1352, post. 

{h) To What Tribunals Applicable. 

1338. Military court — Court-martial.] — If a 

court-martial after stating in their sentence the 
acquittal of an officer against whom a charge has 
been preferred subjoin thereto a declaration of 
their opinion that the charge is malicious & 
groundless, &> that the conduct of the prosecutor 
in falsely caiumniatir^ the accused is highly 
injurious to the service, the president of the 
court-martial is not liable to an action for a libel 
for having delivered such sentence & declaration 
to the Judge- Advocate. — Jekyll v. Moore (1806), 
2 Bos. & P. N. R. 341 ; 127 B. R. 658. 

1339. Court of In^lry.]— It having been 

reported that pltf., an officer in the Army, had 
made charges against his brother officers, the 
Commander-in-Chief directed that a ct. of inquiry 
should be assembled, who should inquire into the 
matter & report thereon to the Commander-in- 
Chief. A ct. was held at which deft., an officer 
in the Army, was required as a vsitness. Being 


PART VI. SECT. 2, SUB-SECT. 2.— 
A. (b). 

1339 I. Military court — Court of in^ 
quiry .] — Statements made Wore a 
military ct. of inquiry are absolutely 
privileged; & so is the report of the 
president to the commanding officer. 


BO long as it deals only with matters 
within the scope of the Inquiry, even 
though it be malicious.— B aio'ORD v. 
Clarkr (1876),14 N. 8. W. 8. 0. R. (L.) 
303.— AUS. 

g. Arbitration tribunal — Committee 
on production — Under Munitions of 


War Act, 1915.] — Slack®. Barb (191 8), 
82 J. P. 91.— SCOT. 


h. .1 — Neill v. Henderson 

1901), 8 F. (Ot. of Sess.) 887 i 88 
Irt T. T» ana • B S T. T. S77 SCOT. 


k. Maori Land Roard .] — In the 
hearing of applications for the con- 
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examined as a witness, he gave vivd voce evidence, 
& then handed in a paper containing, in substance, 
a repetition ^ his evidence, with some additions 
upon the subject, & this paper was received by the 
ct. A report was made by the ct. to the Oom- 
mander-in-Chief. Pltf. applied for a court- 
martial upon deft, for such his conduct towards 
pltf. The application was not acceded to, & 
pltf. brought an action against deft., in respect 
of the written paper as a libel, & in respect of the 
vivd voce evidence as slander. The judge at the 
trial ruled that the action would not lie if the verbal 
& written statements complained of were made 
by deft., being a military officer, in the course of 
a military inquiry in relation to the conduct of 
pltf., he being also a military officer, & with 
reference to the subject of the inquiry, although 
deft, had acted maid fide, & with actual malice, 
& witliout any reasonable & probable cause. Sc 
with a knowledge that the statement made & 
handed in by him as aforesaid was false. A bill of 
exceptions having been tendered : — Held : (1 ) this 
ruling as to the law was correct ; (2 ) the evidence 
of deft, was but a parcel of the minutes of the 
proceedings of the ct., which when reported Sc 
delivered to the Commander-in-Chief was received 
Sc held by him on behalf of the Sovereign, Sc as such 
was inadmissible in evidence. 

(3) The authorities are clear, uniform & con- 
clusive, that no action of libel or slander lies, 
whether against judges, counsel, witnesses or 
parties, for words written or spoken in the ordinary 
course of any proceeding before any ct. or tribunal 
recognised by law (Kelly, C.B.). — Dawkins v. 
Eokeby (Lord) (1873), L. R. 8 Q. B. 255 ; 42 
L. J. Q. B. 63 ; 28 L. T. 134 ; 21 W. R. 544, 
Ex. Ch. ; affd. (1875), L. R. 7 H. L. 744, H. L. 

Annotations: — As to (1) Apld. Dawkins v. Saxe Weimar 
(Prince Edward) (1876), 1 Q. B. D. 46U. Consd. Seaman v. 
Notherollft (1870), 2 C. P. D. 53 ; Royal Aquarium & 
Summer & Winter Garden Soc. v. Parkinson, [1892] 1 
Q. B. 431. Refd. Dickesou v. Hilliard (1874), L. R. 9 
Exch. 79; Heddon v. Evans (1919), 35 T. L. H. 642. 
As to (2) CoQSd. Hennessy v. Wright (1888), 21 Q. B. D. 
509. Reid. Goffln v. Donnelly (1881), 6 Q. B. D. 307 ; 
Barratt v. Kearns, [1905] 1 K. B. 504 ; Copartnership 
Farms r. Harvoy-Smith, [1918] 2 K. B. 405. As to 
(3) FoUd. Seaman v. Netherolift (1876), 2 0. P. D. 53. 
Apld. Munster v. Lamb (1883), 11 (J. B. D. 588. Expld. 
Royal Aquarium & Summer & Winter Garden Soc. v. 
Parkinson, [1892] 1 Q. B. 431. Apld. Chatterton v. 
Secretary of State for India in Council, [1895] 2 Q. B. 189 ; 
Barratt v. Kearns, [1905] 1 K. B. 504 ; Attwood v. 
Chapman, [1914] 3 K. B. 275. Consd. Everett v. Griffiths, 
[1920] 3 K. B. 1 63. Reid. Copartnership Farms v. Harvey- 
Smlth, [1918] 2 K. B. 405. Generally, Reid. R. w. Army 
Council, Exp, Ravenscroft (1917), 33 T. L. K. 387 ; Fraser 
r. Hamilton (1918), 87 L. J. K. B. 1110. Mentd. Me 
Tufnell’s Petition of Right (1876), 45 L. J. Ch. 731 ; Grant 
V, Secretary of State for India (1877), 46 L. J. Q. B. 681. 

1340. Justices — Acting as Judicial authority 
under Lunacy Act, 1890 (c. 6).] — Hodson v. Pare, 
No. 1395, post, 

1341. Licensing justices — Dealing with ob- 

jections to renewal of licenses.] — Licensing justices 
when dealing with an objection to the renewal of 
an old on-license are not a ct. within the rule by 
which defamatory statements made in the course 
of proceedings before a ct. are absolutely privileged. 

Pltf., who was the holder of an old on-license, was 
an appet. at the general annual licensing meeting 
for tlie renewal of his license. Deft., a private 
individual, gave notice of his intention to oppose 
pltf. *8 application on the ground that, as he alleged, 
pltf. was not a fit & proper person to hold such a 


license. Deft, served a copy of his notice of objec- 
tion on pltf., on the clerk to the licensing justices, 
on the superintendant of police, & on the owners 
of the premises. In an action by pltf. olaimii^ 
damages in respect of the allegea defamatory 
statements contf^ed in deft.’s notice of objection, 
deft, pleaded that, as he was taking a neoes^y 
Sc proper step in a judicial proceeding, the publica- 
tion of the notice of objection was absolutely 
privileged : — Held : the licensing justices were not 
a ct. in law ; Sc (2) even if they were held to be 
a ct. in law, deft., in objecting to the renewal of 
the license, did not come within the category of 
persons on whose behalf privilege could be claimed ; 
& (3) even if deft, came within the category of 
persons who could claim privilege, such privUege 
did not extend to the notices of objection served, 
on the superintendent of police & on the owners 
of the premises. — ^Attwood v. Chapman, [1914] 

3 K. B. 275 ; 83 L. J. K. B. 1666 ; 111 L. T. 726 ; 
79 J. P. 65 ; 30 T. L. R. 596. 

Annotations: — As to (1) Reid. Copartnership Farms v. 

Harvey-Sralth, [1918] 2 K. B. 405 ; Everett v. Griffiths, 

[1920] 3 K. B. 163. As to (2) Retd. Copartnership Farms 

V. Harvey -Smith, [1918] 2 K. B. 406. 

1342. Select committee of House of Parliament.] 

— To an action of slander deft, pleaded that the 
statements complained of were part of the evidence 
given by him in the character of a witness before 
a select committee of the House of Commons : — 
Held : the statements so made wore privileged, Sc 
the action would not lie. — Goppin v. Donnelly 
(1881), 6 Q. B. D. 307 ; 50 L. J. Q. B. 303 ; 44 
L. T. 141 : 45 J. P. 439 ; 29 W. R. 440. 

1343. Privy Council — Not acting in Judicial 
capacity.] — A communication to the Privy Council 
not in its judicial capacity, containing false & 
libellous matter is not entitled to absolute privilege ; 
but the qualified privilege may be displaced by 
proof of express mcdice. 

Deft, wrote a letter to the Privy Council reflect- 
ing on the character of pltf. in his capacity of 
veterinary inspector under Contagious Diseases 
(Animals) Act, 1878 (c. 74). Pltf., as such 
veterinary inspector, was appointed to his office by 
the local authority, but was liable to bo removed, 
afttjr inquiry, if the Privy Council thought fit. 
l^ltf. brought this action, & at the trial the jury 
found that deft, had boon guilty of express malice 
in sending the communication, & gave a verdict 
for pltf. with damages. Deft, moved for a new 
trial. Deft., both at the trial Sc the hearing of the 
motion, contended that as the commuffication 
had been made to the Privy Council, a high 
official body, one of whose duties was to remove 
inspectors under Contagious Diseases (Animals) 
Act, 1878, for good cause shown, it was absolutely 

E ri\dleged : — Held : the communication haying 
een made to the Privy Council not in its judlcifid 
capacity was privileged only aubmodo, which 
privilege could be displaced by proof of express 
malice. — Proctor v. Webster (1885), 16 Q. B. D. 
112 ; 65 L. J. Q. B. 150 ; 53 L. T. 765 ; 2 T. L. R 
103, D. C. 

1344. County council — ^Meeting for granting 
licences — Music & dancing licences.] — Royal 
Aquarium & Summer & Winter Garden Society 
v, Parkinson, No. 1692, post. 

1346. Stewards of Jockey Club.] — The question 
arises out of the publication in the Racing Calendar 
of decisions, first of the local stewards ; secondly. 


firmation of alienations of native land 
a Maori Land Board is exercising judi- 
cial functions, 8c the president of such 
board while exerolslhg such functions 
possesses absolute immuni^ from 
actions of libel & slander. — Fitzukr- 


BERT V. Aoheson, [1921] N. Z. L. R. 
265.— N.Z. 

1. Bankruptcy proceedings.] — The 
Oflaoial Assignee In Bkpey., when 
presiding at a meeting of creditors 
oalled under the authority of Bkpoy. 


Act, 1892, Part VII., at which a bkpt. 
is being examined on oath, is not a 
judge of a ct. of tribunal. Sc is not 
exercising judicial authority & con- 
sequently statements volunteered by 
a creditor at such a meeting during 
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Sect, 2 . — Absolute privilege : Sub-sect. 2, A. (6) & 
{c) i. a.] 

of the fact that the Jockey Club had investigated 
the matter & had remitted it to the local stewards ; 
& thirdly, of the local stewards on the second 

occasion. T'ntrrk fTTv-innHa r\f ■nriArilf^iyn Tlfl.Vft 


K. B. 482 ; 84 L. T, 444 ; 49 W. B. 401 ; 17 
T. L. R. 304 : 46 Sol. Jo. 826, 0. A. 

Anixoicdums : — Msntd. Kennedy v. Barrow-in-Pnrness Comn 
(1909), Hudson’e B. 0. 4th ed. Vol. 2, p. 411 ; Brlghti^n 
V. Tate, [1019] 1 K. B. 463 ; Boynton v. Bichordson (1024). 
69 3ol. Jo. 107. 

1352, County court.] — Plea to a declara- 

Aw a 


occasion, . . . Two grounds of privilege have IodZ* -- court.] Flea to a declara* 

been set up. It was said first, though it was not slander, that deft, was a county ct. judge 

strenuously pressed, that the decisions of the words complained of were spoken by him 

Jockey Club are of a quasi-judicial character, & ^ capacity as such judge while sitting in his 
that the publication of these decisions is of such & trymg a Cause in which present pltf. was deft, 
public interest as to make the occasion of the Replication, that the said words were spoken 
publication privileged. It seems to me that even falsely &; maliciously, & without any reasonable, 
assuming that the decisions are quasi-judicial probable or justifiable cause, & without any 
the decisions are not of such general public interest foundation whatever & not bond fide in the dis- 
as to make the occasion privileged (Collins, M.R.). charge of deft.’s duty as judge & were wholly 
■—Hope v. I’Anson & Weathebby (1901), 18 irrelevant in reference to the matter before him; 

S’ 1 « , , —Held : the replication was bad, & the action not 

ties Acts, 1838-1885.] — A commission, issued by of the law is not for the protection 

pile bisnop of a diocese under the above Acts, to ^f» benefit of, a malicious or corrupt ludire but 
into the inadequate performance of the benefit of the public, whose intereSi’it is 

ecclem^tic^ duties of any benefice, creates a f-hc judges should be at liberty to exercise 

occasion on which a witness functions with independence & without fear 

before the Comrs. is absolutely of consequences (Kelly, C.B.). — Scott v Stans- 
privileged, & no action is maintainable in respect pi^ld (1868), L. R. 8 Exch. 2^ 37 L* J Fx 
of evidence so given.— Barratt V. Kearns, [19051 155 ; 18 E. T. 579 • S9 t -p 4oo . ^ * 

. K- ?•. 518 i 92 L. t! 255 j 


; 21 T. L. R. 212, C. A. 
.4nnoi^t(m£^onsd. Copartnership Farms t;. Harvoy-Smltli. 

1347. Local military tribunal— Under MiUtarv 

Service Acts, 1916.J — The local military tribunal 
conatitnLoH ..1 / -“y.nnai 


ler- to T ri. ^ , oi xj. o . JTj 

15o ; 18 L. T. 672 ; 32 J. P. 423 ; 16 W. R. 911. 
Expld. 

Seaman r. NethoreJi/t ( 1876 ) 1 C P D 

Munster v. Lamb (1883), 11 Q 13 ij 588 
Apld. Ander^n v. Gorrlo, [1895] 1 Q. B^’608 nifd’ 
Dawkins v. Paulet (1869) L R ■* »> r ‘n? . 't 

Llow^Jjm [1906] I K. B. 487^’ r?’Smith,^[1909] 
' Everett v. Griffiths, [1921] 1 A. C. 631. 
1363. In any court.] -- Dawkins v. 

t ^ 


Se^wie^^Reg^latfJ A ^ MilitT^ Rokeby (Lord),“no^1339,®S*^ ' 

“r Mulfciai 54?l8 ” “^2^ *’• 

Stef 

privileged. — Copartnership Farms r TTAnwv Apld. Munster t?. Lamb (1883), ii q, b. d 688 Retd 

1356. .j_A magistrate, when sitting in the 

R, S29f'’^ (1772), I,offt, 54 ; obsei^ationrby a jud^ge''’inttl’com«e 

/ 1 X® Judicial duties are not actionable. 

/ 1 \ A J ^ 1. > . 


■ Allardice 


WUAOC3 %JI 

- . . , » respecting a prosecutor upon or 

^nth reference to the withdrawal of a criminal 
v. charge before the ct. ; — Held : not to be actionable, 

PVATl f.Lrxtto'V, i4- ..n J J.1 J 


Robertson ('l83^Thow & n 

610, H. L. ' ^ * «• 195 i 0 E. R. ^en though it waa alleged that the statemeTwS 

(,S76,. t 

1350. .]— No action lies for arfs statement of claim in an action for 

f ^ judge in the exercise ^nder brought by the prosecutor against the 

^^cial office although his motive is ma^trate on the ground of that defamatorv 

fonpL“i!°L!"?J^? ^«»iot_done or spoken to b? rtruek out u^S 


ni. CoviTtvission 


part VI. sect. 2, SUB-SECT. 2. 


With Judicial procjeodinjrs 

with roferonoo to the ease 

privilege. — ^Primrose v 

783™K 'f f,r- (Ct.^laM 0 

37.-l«OOT. >0 S' b. t! 


sake of the 

public, & the advancement of Justloe. 
l]*^Pl®aded he shoiild roly on his 

^ added ^aJleratlon of 
malice does not make the aouon main- 
1 ^^® privilege extends to 
wo^ spoken as well as to things done. 

il?.— F r^ ri9iffi I. ii. 

(J Clements 

(Lord) (1851), Jj, t, Q, 8, 8,— JR. 
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to the jury. Qu. : if they had been spoken by him 
maliciously^ & without reasonable & probable 
cause. — T homas v. Churton (1862), 2 B. & S. 
476 ; 31 L. J. Q. B. 139 ; 6 L. T. 320 ; 8 Jur. N. S. 
795 ; 26 J. P. Jo. 308 ; 121 E. B. 1150. 

Annotations: — Oonsd. Seaman v. Netherclift (1876), 1 

C. P. D. 540 ; Anderson v. Gorrio, [1895] 1 Q. 13. 66». 

U. Advocates. 

1368. General rule.] — If a councillor speak 
scandalous words against one in defending his 
client’s cause, an action does not lie against him 
for so doing, for it is his duty to speak for his 
client, & it shall be intended to be spoken accord- 
ing to his client’s instructions (Clyn, C.J.). — 
Wood v. Gunston (1055), Sty. 462 ; 82 E. B. 863. 

1359. .] — Mackay V. Ford, No. 1370, post. 

1360. .] — Dawkins v. Rokeby (Lord), No. 

1339, ante. 

1361. .] — Lewis v. Higgins (1876), 21 

Sol. Jo. 113. 

1362. Though irrelevant to issue — & 

malicious or false.] — M unster v. Lamb, No. 1368, 
post. 

1363. .] — No action for damages will lie 

for defamatory words spoken by an advocate 
in the course of an inquiry before a judicial 
tribunal (Lindley, L.J.). — Weldon v. Maples 
(1888), 4 T. L. R. 629, C. A. 

1364. Extent of privilege — Matters relevant to 
issue.] — A counsellor in law retained has a privilege 
to enforce anything which is informed him by 
his client, & to give it in evidence, it being pertinent 
to the matter in question, & not to examine whether 
it be true or false. But matter not pertinent to 
the issue, or the matter in question, he need not 
to deliver ; for he is to discern in his discretion 
what he is to deliver, & what not ; & although it be 
false, he is excusable, being pertinent to the 
matter : but if he give in evidence anything not 
material to the issue which is scandalous, he ought 
to aver it to be true, otherwise he is punishable ; 
for it shall be intended as spoken maliciously & 
without cause ; which is a good ground for an 
action {per Cur.).-^Brook v. Montague (1605), 
Cro. Jae. 90 ; 79 E. R. 77. 

Annotations : — ^Folld. Hodgson v. Scarlett (1818), 1 B. & Aid. 

232. Reid. Weston v. Dobnlet (1617), Cro. Jao. 432. 

Mantd. Hearne v. Stowell (1841), 11 L. J. Q. B. 25. 

1365. .] — Hughs’ Case (1620), Hob. 

328 ; 80 E. R. 470. 

1366. .] — An action for defamation 

will not lie against a barrister for words spoken 
by him as counsel in a cause pertinent to the 
matter in issue. — Hodgson v. Scarlett (1818), 
1 B. & Aid. 232 ; 100 E. R. 86. 

Annotations .^Confld. R. v. Kiernan (1855), 7 Cox, C. C. 6. 

Befd. Revls r. Smith (1856), 18 0. B. 126; Kennedy v. 

Hilliard (1859), 1 L, T. 78; Thomas v. Clmrton (18621, 

2 B. & S. 476 ; Dawkins v. PaiUet (1869), 9 B. & S. 768 ; 

Dawkins v. Rokeby (1873), L. R. 8 Q. B. 255 ; Seaman v. 

Netherclift (1876), 1 C. P. 1). 540 ; Munster «. Lamb (1883), 

11 Q. B. D. 588. Mentd. Gibbs v. Pike (1842), 9 M. & W. 

351. 


1367. ,] — A party in a matter before 

the ct. had kept a sum of money which, by his 
contract, he ought not to have kept ; counsel 
in reference to this matter, used the language, 
** This gentleman has defrauded us,” & was inter- 
rupted by the ct. before he had finished ^ his 
sentence : — Held : (1) the words were jiot action- 
able ; & (2) they were not irrelevant to the matter 
before the ct. — Needham v. Dowling (1845), 16 
L. J. C. P. 9. 

Annotation : — Omerally, Befd. Dawkins v. Paulet (1869), 9 

B. & S. 768. 

1368. .] — (1) No action will he 

against an advocate for defamatory words spoken 
with reference to, & in the course of, an inquiry 
before a judicial tribunM, although they are uttered 
by the advocate maliciously & not with the object 
of supporting the case of his client, & are uttered 
without any justification or even excuse, & from 
personal ill-will or anger towards the person 
defamed arising out of a previously existing cause 
& are irrelevant to every issue of fact which is 
contested before the tribunal. 

H. was charged before a ct. of petty sessions with 
administering drugs to the inmates of M.’s house 
in order to facilitate the commission of a burglary 
at it. M. was the prosecutor, & L., who was a 
solr., appeared for the defence of H. There was 
some evidence, although of a very sHght character, 
that a narcotic drug had been adm i ni stered to the 
inmates of M.’s house upon the evening before the 
burglary, & H. had been at M.’s house on that 
evening. During the proceedings before ther 
ct. of petty sessions, L., acting as advocate for 
H., sugges?ted that M. might be keeping drugs at 
his house for immoral or criminal purposes. There 
was no evidence that M. kept any drugs for those 
purposes : — Held : no action by M. for defamation 
would lie against L. 

A counsel’s position is one of the utmost 
difficulty. He is not to speak of that which he 
knows ; he is not called upon to consider whether 
the facts with which he is dealing are true or false. 
What he has to do, is to argue as best he can, 
without degrading himself, in order to maintain 
the proposition which will carry with it either the 
protection or the remedy which he desires for his 
client. If amidst the difficulties of his position 
he were to be called upon during the heat of his 
argument to consider whether what he says is 
true or false, whether what he says is relevant or 
irrelevant, he would have his mind so embarrassed 
that he could not do the duty which he is called 
upon to perform. For, more than a judge, 
infinitely more than a witness, he wants protection 
on the ground of benefit to the public. The 
rule of law is that what is said^ in the course of 
the administration of the law is privileged ; & 
the reason of that rule covers a counsel even more 
than a judge or a witness. To my mind it is 
illogical to argue that the protection of privilege 


PART VI. SECT. 2, SUB-SECT. 2.— 
A. (0) ii. 

1368 1. General rule .] — Nikunja Bk- 
HARi Sen V. Harendra Chandra 
S iNHA (1913), I. L. R. 41 Calc. 614. 

— IND. 

136811. .] — ^When a oomplaint is 

made agralnst an advocate in respect 
ot a statement made in the oonrse of 
a judicial proceeding, it Is the eta.’ 
duty to presume that the statement 
was made on instruction & in good 
faith & for the protection of his client ’a 
interest, 8c that unless olroumstanoes 
clearly show that the statement com- 
plained of as defamatory was made 
wantonly or from malicious or private 
motive the complaint should not bo 


entertained. — McDonnell r. R. (1925), 
I. L. R. 3 Itan. 524.— IND. 

1358111. .] — On the hearing of an 

information properly laid against pltf., 
deft., the prosecuting counsel, with 
reference to a document, a Crown 
grant, produced by pltf., mode use of 
words which it was assumed meant, 
or might moan, that it had been 
fraudulently altered by pltf. : — Held : 
even if the statements were made 
maliciously, they were absolutely 
privileged. — Richardson v. Harley 
(1911), 31 N. Z. L. R. 464.— N.Z. 

1358 iv. .] — Bayne v. Mao- 

GBEGOR (1863), 1 Maoph. (Ct. of Seas.) 
615 ; 35 Sc. Jur. 368.— SCOT. 

1364 1. Extent of privilege — Matters 


elevant to issi/e.] — R. Jackson 
1846), 7 L. T. O. S. 237. 323.— IR. 

n. Extent of privilege — To wMt 
persons — Proctor in ecclesiastical court.] 
— A proctor acting for an Impugnant 
n an ecclesiastical ct., is not privi- 
eged in making observations reflcxjting 
m the Integrity of an officer of the ct., 
f such observations he not rele van t to 
:he cause. — Higginson v. O ’Flaherty 
4 T. n. L. R. 125. — IR. 


o. Statements unusuaUy harsh 
irritating .] — Although the ct. may he 
of opinion that the observations of 
counsel, which provoked the sending 
of the letter, wore privUeged as l^ing 
pertinent to the issue Sc not malicious, 
yet when such observations have been 
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2. — Absolute privilege: Sub-sect. 2, A. (c) it., 
Hi. & iv.] . 

ought not to exist for a counsd, "’*1° 

& maliciously slandera another p , ’.g 

reason of the rule is, that a counsel, wh 
maUcious & who is acting honA Me, 
in daneer of having actions brought against nun. 
If the mle of law were otherwise, the most innocent 
of counsel might be unrighteously harmed with 
suits, & therefore it is better to make the rule of 
law so large that an innocent counsel shall never 
be troubled, although by making it so large 
are included w^ho have been guilty of malice & 

misconduct (Brett, M.R.). 

(2) With regard to witnesses, the general con- 
clusion is that all witnesses speaking with reference 
to the matter which is before the ct., whether 
what they say is relevant or irrelevant, whether 
what they say is malicious or not, are exempt 
from liability to any action in respect of what they 
state, whether the statement has been made in 
words, that is, on vivd voce examination, or whether 
it has been made upon affidavit (Brett, M.R.)* 
Munster v. Lamb (1883), 11 Q. B. D. 588 ; 52 
L. J. Q. B. 72(1 ; 49 L. T. 252 ; 47 J. P. 805 ; 32 
W. R. 243, C. A. 

Annotations: — As to (1) FoUd. Weldon v. Maplee (1888), 4 
T. L. R, 529. Consd. Pedley & May v. Morris (1891), 61 
L. J. Q. B. 21. Reid. Law v, Llowollyn, I1U06] 1 K. B. 
487 ; Bottomley t?. Brougham, [1908] i K. B. 584 ; Burr 
V. Smith, [1909] 2 K. B. 300 ; Copartnership Farms v. 
Harv(5y-Smith, [1918] 2 K. B. 405. 

1369. Statements by counsel after trial.] 

— In an action for a libel wMch purported to be a 
report of a trial, deft, pleaded that the sup- 
posed libel was in substance a true account & 
report of the trial : — Held : (1) this plea was bad. 

I think the plea ought to show the libel to be a 
true account & report of the trial. I do not mean 
to say that it is necessary that the supposed libel 
should contain every word uttered at the trial or 
that unnecessary matter may not be omitted 
(Littledale, j.). 

Semble : (2) although it be lawful for a counsel 
in the discharge of his duty to utter matter 
injurious to individuals, yet the sub.sequent 
publication of such slanderous matter is not 
justifiable, unless it be shown that it was published 
for the purpose of giving the public information 
which it was fit & proper for them to receive. Sc 
that it was warranted by the e4’idence. — Flint v. 
Pike (1825), 4 B. & C. 473 ; 6 Dow. & Ry. K. B. 
528 ; 3 L. J. O. S. K. B. 272 ; 107 E. R. 1136. 
Annotations : — A.s to (1) FoUd. Roberts v. Brown (1834), 10 
Bing. 519 Refd. Delogal v. Higliley (1837), 3 Hodg. 158. 
As U) (2) Refd. Stockdale v. Hansard (1839). 9 Ad. & El. 1 ; 

^ Hilliard (1859), 1 L. T. 78 ; Munster v. Lamb 
Q. B. I). 588. 

1370. 


— , To what persons — Solicitor.] — An 

attorney acting as an advocate has the same 
privilege as counsel. 

K. being charged by pltf. with an assault 
comrmtted in turning him out of certain premises 
m which he had agreed to sell wine on commission 
under an agreement with J., deft., an attorney, 
appeared for K,, & stated that J. had sufficient 
reasons for determining the agreement ; that he 
had been plundered by pltf. to a frightful extent 


I Held : no action lay against deft, for the words 
so uttered by him in defence of his client. 
Mackay V. Ford (1860), 6 H. & N. 792 ; 29 
L. J. Ex. 404 ; 2 L. T. 514 ; 24 J. P. 823 ; 8 
Jur. N. S. 587 ; 8 W. R. 686 ; 167 E. R. 1397. 


iii. Witnesses, 

1371. General rule — Words spoken.] — Anfibld 
V. FBVERHiiAi (1614), 2 Bulst. 269 ; 1 Roll. Rep, 
61 ; 80 B. R. 1113. 

Annotatum : — Meiltd. London Oorpn. v. Cox (1867), L. R. 

2 H. L. 239. 

1372. .] — Revis V . Smith, No. 1378, 

post, 

1373 . .] — Dawkinsv. Rokkby (Lord), 

No. 1339, ante. 

1374. .] — A witness in a ct. of justice 

is absolutely privileged as to anything he may say 
as a witness having reference to the inquiry on 
which he is called as a witness. A statement, as 
to another matter, made to justify the witness 
in consequence of a question going to the witness’ 
credit, has reference to the inquiry within the above 
ruld. 

Deft., an expert in handwriting, gave evidence 
in the trial of D. v. M. that, in his opinion, the 
signature to the will in question was a forgery. 
The jury found in favour or the will, & the presiding 
judge made some very disparaging remarks on 
deft.’s eWdence. Soon afterwards deft, was called 
as a witness in favour of the genuineness of a 
document, on a charge of forgery before a 
magistrate. In cross-examination he was asked 
whether he had given evidence in the suit of D. v. 
M., & whether he had read the judge’s remarks 
on his evidence. He answered “ Yes.” Counsel 
asked no more questions, & deft, insisted on 
adding, though told by the magistrate not to 
make any further statement as to D. v. M, : “I 
believe that will to be a rank forgery, & shall 
believe so to the day of my death.” An action 
of slander for these words having been brought 
by one of the attesting witnesses to the will : — 
Held : the words were spoken by deft, as a witness, 
& had reference to the inquiry befpre the 
magistrate, as they tended to justify deft., whose 
credit as a witness had been impugned ; & deft, 
was, therefore, absolutely privileged. — Seaman 
V. Netherclipt (1876), 2 C. F. D. 53 ; 46 L. J. 
Q. B. 128 ; 35 L. T. 784 ; 41 J. P. 389 ; 25 W. R. 
159, C. A. 

Annotations: — Expld. Goffin ». Donnelly (1881), 6 Q. B. D. 

307. Reid. Stevens t?. Sampson (1879L 49 L. J. Q. B. 120 ; 

Munster v. Lamb (1883), 11 Q. B. D. 688 ; Watson v. 

M‘Ewan, Watson v. Jones (1906), 93 L. T. 489. Mentd. 

Law V. Llewellyn, [lOOG] 1 K. B. 487. 

1376. .] — Munster v. Lam^, No. 1368, 

ante. 

1378, Affidavit.] — Ayres v. Sedgwick 

(1620), Palm. 142 ; 81 E. R, 1018 ; sxib nom, 
Aire v. Sedgwicke, 2 Roll. Rep. 195. 

Annotation : — Beld. Kennedy v. jBfilllard (1859), 1 L. T. 78. 

1377. .] — An action will not lie for 

defamation in an affidavit taken in the Ct. of Ch. 
in a cause there depending. — Dawling v. Venman 
(1686), 3 Mod. Rep. 108 ; 2 Show. 446 ; 87 E. R. 
69. 


unusually harsh & irritating, it wi 
in making absolute the condition 
order, put a stay upon the issuing 
the information until further appllc 

n in (1855), 7 Co 

PART VI. SECT. 2, SUB-SECT. 2. 
A. (c) iii. 

p. General rule.] — The imrauni 
of witnesses in judicial proceedin 


from liability for statements made 
therein Is not a statutory one, but is 
founded upon a rule of law declared by 
the ots. & based upon grounds of public 
policy & convenience. Such immunity 
extends to a witness before a commis- 
sion appointed imder the authority 
of a statute to inQulro " Into some 
matter properly co^iizable, if such 
evidence be pertinent to the inquiry, 
oven though the Act under which 


the commission is appointed & the 
method of its appointment are open to 
sotmd legal objections. — Georokson v, 
Moodie, [1917] 3 W. W. R. 997 ; 12 
Alta. L. R. 358 ; 38 D. L. R. 106.— 
CAN. 

q. .] — A witness in a ct. [of 

justice is absolutely privileged as to 
anything he may say as a witness 
having roferonoe to the inquiry on 
which he is called os a witness. — 
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1878. .] — No action lies against a 

man for a statement made by him, whether by 
affidavit or vivd voce, in the course of a judicial 
proceedingv even though it be alleged to have been 
made “ falsely & maliciously, & without any 
reasonable or probable cause.” — Revis v. Smith 
(1866), 18 C. B. 126 ; 25 L. J. C. P. 195 ; 27 
L. T. O. S. 106 ; 20 J. P. 453 ; 2 Jur. N. S. 614 ; 
4 W. B. 606 ; 139 E. R. 1314. 

Annotations : — ^Ezpld. Henderson v. Hroomheacl (1859), 4 

H. & N. 569 ; Thomas v. Churton (1862), 2 B. & S. 475. 

Oonid. Dawkins v. Rokeby (1873), L. R. 8 Q. B. 255. 

Expld. Seaman v. Netherclift (1876), 1 C. P. D. 540. 

Ckinsd. Munster v. Lamb (1883), 11 Q. B. D, 588. Refd. 

Kennedy v. Hilliard (1859), 1 L. T. 78 ; Pltzjohn v. 

Mackinder (1861), 9 C. B. N. S. 505 ; Henwood v. Harrison 

(1872), L. R. 7 C. P. 606. Menid. Parsons v. St Matthew, 

Bethnal Green, Vestry (1867), 37 L. J. C. P. 62. 

1379. .] — Henderson v. Broomhead, 

No. 1393, post. 

1380. .] — Munster v. Lamb, No. 1368, 

ante. 

1381. Written statements.] — D awkins v. 

Bokeby (Lord), No. 1339, ante. 

1382. Extent of privilege — Whether confined to 
statements relevant to issue.] — C hamberlaines 
Case (1565), cited in Palm, at p. 145 ; 81 E. R. 
1020 . 

Annotations : — Refd. Ayres v. Sedgwick (1G20), Palm. 142 ; 

Seaman v. Netherclift (1876), 35 L. T. 784. 

1383. Certificate sent to civil court — 

By superior military officer.] — A military person 
cannot maintain an action against his officer for 
acts done by or under orders from his superiors, 
which they would have a right to give, & which 
he would be bound by military law to obey, unless, 
at all events, he has himself caused & procured 
such orders by means of reports or representations, 
malicious, or for some sinister & improper motive, 
& also without any reasonable or probable ground. 
It is not enough, in order to show malice, that the 
report is in some respect untrue in point of fact, 
unless it also appears to have been wilfully untrue, 
& without any reasonable ground. The circum- 
stances that pltf., having been arrested under such 
orders, with a view to his trial, was detained in 
custody by deft, for a considerable period without 
being brought to trial, orders to bring him to trial 
not having been received, & that during liis con- 
finement the nature of his custody was changed 
from ” open ” to “ close ” arrest, on representa- 
tions from the superior civil authorities, & that 
his release was so arranged with them as to 
facilitate his arrest on civil process for a large debt 
due to the Crown ; & the further fact that deft., 
so far as appeared, voluntarily sent to the civil 
ct., before which pltf. was claiming his discharge, 
a certificate, which was relevant to the question 
before it, but might tend to prevent his discharge, 
& might be deemed defamatory or injurious : — 
Held : not sufficient, either to supply evidence of 
malice, or to sustain an action for libel. 

I am clearly of opinion that no action for libel 


could be maintained against deft, for sending that 
certificate to the ct. It would be mischievous in 
the last degree to hold that a person who gives 
evidence in a ct. as witness, is to give it under terror 
of an action against him for libel on account of 
any statement in it which may turn out to be 
untrue. I do not believe that any such action 
will he (WiLLBs, J.). — Keighly v. Bell (1866), 
4 P. & F. 763, N. P. 

Annotations : — Refd. Dawkins v. Rokeby (1866), 4 F. & F 
806. Mentd. Dawkins v. Rokeby (1873), L. R. 8 Q. Bl 
255 ; Marks v. Progrley, [1898] 1 Q. B. 888 ; R. v. Army 
Council, Et p. Ravenscroft, [1917] 2 K. B. 504 ; Fraser 
V. Balfour (1918), 87 L. J. K. B. 1116 ; Heddon v. Evans 
(1919), 85 T. L. R. 642. 

1384. Communication not on oath — For 

information of court.] — If a person has a com- 
munication to make to an inquest for their informa- 
tion, not on oath, he is bound to do it in such a 
way as to satisfy a jury, if he is afterwards charged 
with slander, that he was only stating the fact 
for the information of the inquest, & that he did it 
in a proper manner. — W ilson v. Collins (1832), 
5C. &P. 373, N. P. 

iv. Parties. 

1385. Words spoken — Denial of affidavit of other 
party.] — M olton v. Clapham (1639), March, 20 ; 
82 B. R. 393 ; s'tib nom. Boulton v. Clapham, 
W. Jo. 431. 

Annotations : — Refd. Hodgson v. Scarlett (1818), 1 B. & Aid. 
232 ; Kennedy v. Hilliard (1869), 1 L. T. 78 ; Thomas v. 
Churton (1862), 2 B. & S. 475. 

1386. In furtherance of case.] — Molton v. 

Clapham (1639), March, 20 ; 82 E. R. 393 ; 
nom. Boulton v. Clapham, W. Jo. 431. 

Annotations : — Refd. Hodgson v. Scarlett (1818), 1 B. & Aid. 
232 ; Kennedy v. Hilliard (1859), 1 L. T. 78 ; Thomas i?. 
Churton (1862), 2 B. & S. 476. 

1387. .] — Where A. having summoned 

B. his master, before a Ct. of Conscience for wages, 
B. there utters words imputing felony to A. : — 
Held : if this charge be necessary to B.’s defence 
no action, can be maintained against him by 
A. for defamation, Aliter : if the words are 
spoken maliciously, though addressed to the ct. — 
Trotman V. Dunn (1815), 4 Camp. 211, N. P. 

Annotations .—Refd. Kennedy v. Hilliard (1859), 1 L. T. 
78 ; Seaman v. Netherclift (1876), 2 C. P. D. 53. 

1388. In giving another In charge.] — No 

action is maintainable for words spoken by a 
party in giving charge of another to an officer, 
or in preferring a complaint before a magistrate. — 
Johnson v. Evans (1799), 3 Esp. 33, N. P. 

Annotation : — Refd. Seaman v. Netherclift (1870), 1 C. P. D. 
640. 

1389. In preferring complaint.] — J ohnson 

V. Evans, No. 1388, ante. 

1390. .] — ^Dawkins v. Rokeby (Lord), No. 

1339, ante. 

1391. Affidavit.] — For libellous wor^ contained 
in an affidavit produced in a ct. of justice on a 
defence against a charge, no action lies. — A stley 


Bhikumbbr Singh r. Rkoharam 
Sircar (1888), I. L. R. 15 Calc. 264. — 

IND. 

r. .]— WOOLFUN Bibi V. Jesarat 

Sheikh (1899), I. L. R. 27 Calc. 262. 

—IND. 

t. .] — Re Albaja Naidu (1906), 

I. L. R. 30 Mad. 222.— IND. 

a. Extent of privilege.] — Paterson 
V. Hesse (1914), 34 N. Z. L. R. 177. 

— N.Z. 

b, .] — The privilege of a wit- 

ness in giving evidence extends to 
statements made by a person on pro- 
oomiition with a view to his riving 
evidence. — W atson v. M'Ewan (1905), 
7 F. (a. of Bess.) 109 : 42 So. L. R. 
837 ; 13 S. L. T. ko, H. L.— SCOT. 


PART VI. SECT. 2, SUB-SECT. 2.— 
A. (c) iv. 

0 . Words spoken — Without justi- 
fication .] — A complainant who, on 
being asked by a magistrate to state 
his grievance, deliberately makes a 
defamatory statement without the 
slightest justification, docs not enjoy 
the protection given upon principles 
of public policy to an ordinary witness. 
— Dinshaw Edalji Karkabia V. 
Jehangir Cowasji Mistri (1922), 
I. L. R, 47 Bom. 15.— IND. 

1390 i. .] — Satibh Chandra 

Ohakravarti V. Ram Dotal De 
(1920), I. L. R. 48 CaJe. 388.— IND. 

1890 11 .] — Comments in ot., 

made by a litigant bond fide during the 


conduct of his case, upon the way in 
which ovidonce has been obtained by 
his opponent, are privileged, unless 
express malice is proved. This privi- 
lege extends to comments made by 
an applicant in pei’son before a Licen- 
sing Coiu-t. — Jensen v. Konig, [1911] 
TTP. D. 133.— S. AP. 

d. Affidavit — Whether relevant or 
not .] — No action lies on the contents 
of an affidavit made in a judicial 
proceeding, whether the contents of 
the affidavit be relevant to the matter 
In issue or not, nor even where the 
alleged libellous matter has been ex- 
punged by an order of the ct. — Ken- 
nedy V. Hilliaed (1869), 1 L, T. 78, 
— IR. 

a. Statefnent in pleadings.] — No 
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Sect. 2 . — Absolute privilege: Sub-sect. 2, A. {c)iv.t 
(d), & B. (a) & (b).] 

V. Younge. (1759), 2 Burr. 807 ; 2 Keny. 6.S0 i 07 
E. B. 672. 


« 

Libel and Slander. 



Savin V. Kobcrta (1696), 1 Ld. Raym. 374 ; Hodmwn v. 
Scarlott (1818), 1 B. & Aid. 232; Kenney v. flWlMd 
a859), 1 L. T. 78, Mentd. Pftto. 

188 ; Jones Givin (1713), Glib. 186 ; Parker v. Langley 
(1713), Glib. 163. ^ _ 

1397 . BiU exhibited to Crown.]— Hake & 

Mbu^kh’s Cask (1687), 3 Leon. 163 ; 74 R. R. 007. 
Annotatixm CoxiBd. Proct-or v. Webster (1885), 10 Q. B. D. 
112. 

^393. Articles of the peace.] — No allega- 


Bmnrld^e Larger (1864): 4 New Rep. 285 : Seaman v, 

Nethcrclift (1876), 1 C. P. !>• 640. • • / , - - , j 

1392 . .]— A., pitf., obtained a rule niai fov contained in articles of tne peace exMbited 

a criminal information against B., deft., for seiming ^ justices is actionable, it being a proceeding in 

him a challenge, & A.’s affidavits contained matters course of justice.— Cutleu v. Dixon (1686), 4 
of high censure against B. The affidavit of B., Oo. Hep. 14 b ; 76 E. R. 880. 
in showing cause against this rule, was recrimina- 
tory, & would, under other circumstances, have 
been libellous. In an action by A., gainst B., 
for the libel contained in B.’s affidavit : — Held : 

B. was justified in setting forth any such matters 
respecting A.’s past conduct as he might think 

would disincline the ct. to entertain the applica- 1399. Issue of warrant by Justice — Neces- 

tion for A.’s rule. — Doyle v. O’Dohebty (1842), slty for prior accusation of plaintiff.] — Windham 
Car. & M. 418, N. P. & Cleers Case (1689), 1 Leon. 187 ; Cro. Eliz. 

1393 . .] — No action lies against a party yvho, 130; 74 E. R. 172. 

• Annotations : — Dbtd. Morgan v. Hughes (1788), 2 Term Rep. 

225. Refd. V. CoUott (1829), 6 Bing. 85. 

1400. Court without Jurisdiction.] — To 

charge another with felony or piracy by bill 


Annotations : — FoUd. Buckley v. Wood (1591), 4 Co. Rep. 
14 b ; Anfleld v. Foverliill (1614), 2 Bulst. 269 : Weston 
e.Dobniet (1617), Cro. Joe. 432. Refd. Wale v. Hill (1611), 
1 Bulst. 149 ; Hunter r. Allen (1621), Palm. 188 ; Hodgson 
V. Scarlett (1818), 1 B. & Aid. 232 ; Henderson v. Broom- 
head (1859), 4 H. & N. 509 ; Pedley & May t>. Morris 
(1891), 65 L. T. 626. 


in the course of a cause, makes an affidavit in 
suppoi't of a summons taken out in such cause, 
which is scandalous, false & malicious, though the 
person scandalised, & who complains, is not a 
pai*tiy to the cause. — Henderson v. Broomiiead 
(1859), 4 H. & N. 569 ; 28 L. .T. Ex. 300 ; 33 L. T. 
O. S. 302 ; 5 Jur. N. S. 1175 ; 7 W. R. 492 ; 157 
E. R. 964, Ex. Ch. 

Annotations: — Expid. Thomas v. Churton (1862), 2 B. & S. 

475. Cozisd. Dawkins v. Rokeby (1873), L, R. 8 Q. B. 

255: Munstc'r v. Lamb (1883), 11 Q. B. D. 588. Refd. 

Fitzjohu V. Mackinder (1860), 8 C. B. N. S. 78 ; Mackay 

V. Ford (1860), 5 H. & N, 792 ; Fltzjohn v. Mackinder 

(1861), 9 C. B. N. S. 505 ; Henwood v. Harrison (1872), 

L. R. 7 C. P. 006; Seaman v. Netherclift (1876), 2 C. P. D. 

63 ; Pedley & May v. Morris (1891), G5 L. T. 626. 

1394. Written statement.] — Dawkins v. Rokeby 
(Lord), No. 1339, a7iie. 

1395. Statement in particulars — Petition for 
order for reception of lunatic.] — A justice of the 
peace, or otlier judicial authority, to whom an 
application is made, under Lunacy Act, 1890 
(c. 6), on a petition for an order for the reception 
& detention of a lunatic, is acting judicially, & 
consequently defamatory statements made in the 
course of the proceedings arc not actionable. 


in the Star Chamber is actionable, for that ct. not 
having jurisdiction in either of these offences, the 
exhibiting such a bill was not a proceeding in the 
course of justice. 

They were not matters examinable in Star 
Chamber ; & when he exhibited the bill maliciously 
in slander of pltf. for matters not examinable 
there, it is reason he should be punished ; & 
especially when he spoke of the matters in the 
country, & published them & affirmed they were 
true (per Cur.). — Buckley v. Wood (1591), 4 
Co. Rep. 14 b ; Cro. Eliz. 248 ; 2 And. 28 ; Moore, 
K. B. 705 ; 2 Brownl. 100 ; 78 E. R. 503. 

Annotations : — Consd. Kennedy v. Hilliard (1859), 1 L. T. 
78. Reid. Waterer v. Freeman (1619), Hob. 266 ; Him ter 
V. Allen (1621), Palm. 188 ; Spigurnell v. Jono (1660;, 
1 Sid. 12 ; Gwiime r. Poole (1692), 2 Lut. 935 App. 1660 ; 
Hodgson r. Scarlett (1818), 1 B. & Aid. 232 ; UsiU tJ. 
Hales, Usill r. Brearley, Uaill r. Clarke (1878), 38 L. T, 
65. Mentd. Wynne w. Boughey (1666), O. Bridg. 670. 

1401. Matter spoken outside court.] — 


The statement, therefore, is absolutely privileged 1400, ante. 

& the statement of claim should be struck out & I Application for warrant To Justice.] 


the action dismissed under R. S. C., Ord. 25, r. 4 
(Chitty, L.J.). — Hodson v. Pare, [1899] 1 Q. B. 
455 ; 68 L. J. Q. B. 309 ; 80 L. T. 13 ; 47 W. R. 
241 ; 15 T. L. R. 171 ; 43 Sol. Jo. 223, C. A. 
Annotaiv^ : — Expld. Everett t\ Grlftlths, (1920J 3 K. B. 
163, Refd. Law v, Llewellyn, [1906] 1 K. B. 487 


— Bam V. Lamley (1632), Hut. 113; 123 E. K. 
1139. 

1403. Bill of costs — Delivered under Judge’s 
order.] — Bruton v. Downes, No. 1237, ante. 

1404. Objections.] — Pltfs. & deft, acted 


solrs. for parties to certain administration 

Copartuership larmsr. Harvey-SnUth, [1918) 2 K. B. 405. proceedings, in the course of which an order was 

(d) To whai Proceedings Applicable. made that the parties represented by deft, might 

1396. Proceedings in course of justice— Writ of “J*??** the taxaUon of pltl.’s costs at the expei^ 
forger.]— An action of scandalum vmgrudum wUl not J'*’® delivered their bdl of costo, 

he for bringing a writ of forger of false deeds f ‘"f- the purporo of sust^ning objections to the 
against a peer, more especially whUst that writ is taxa,tion thereof deft, lodged his objections in 


pending.— Beauchamps v. Croft (1497), 3 Dyer 
285 ; Kcii. 26 ; 73 E. R. 639. ^ ’ 

AnnotaiioTM Buckley v. Wood (1591), 4 Co. Ron 
14 b. Refd. Townsend v. Hughes (1078), 1 Mod. Rep. 232; 


writing, pursuant to R. S. C. Ord. 65, r. 27 (39), (40). 
These objections contained a libel on pltfs., as 
solrs. : — Held : the occasion of publishing the 
libel was absolutely privileged. — Pedley v. Morris 


^tlon for slander lies for any statement 
in the pleadings or dm-ing the conduct 
of a suit against a party or witness in 
it. — NATHUJI MuLKHHVAR V. LAI.BHAI 
(1889), I. L. R. 14 Bom. 97. 

t. Statement in reply to threat of 
legal proceedings.] — Held : the state- 
menta made In rejily to a threat of 
legal proceedings & being a relevant 
aefence to such proceedings fell within 
4 4 of protection accorded to 

ludicial slanders made upon record, 
<sc were therefore only actionable on 


an averment of facts & circumstances 
sufficient to infer malice. — Campbell v. 
CooHKANK (1906), 8 F. (Ct. of Sees.) 206. 

—SCOT. 

g. Petition for change of venue — 
Defamatory changes against magis- 
trate.] — Ma Mya Shwe V. Mauno 
Maunq (1924), I. L. R. 2 Ran. 333.— 

IND. 

Prosecution before magistrate — 
Statement made by defendanvs fatficr.] 
r^WAN r. Landell (1886), 13 O. R. 


k. Letter written to pistice — By in- 
former .] — Lowther V. Baxter (1890), 
22 N. S. R. (10 R. & G,) 372.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— 
A. (d). 

l. Complaint to magistrate.] — A 
defamatory statement in a complaint 
to a mai^trate is absolutely privi- 
leged . — Be Muthusami Naidu (1912), 
I L. R. 37 Mad. 110.— IND. 

m. Lett&r to other party's soticitar 
— Settlement of outsic^ing daim ,] — 
A communication by a party to al^ra} 
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(1891), 01 L. J. Q. B. 21 ; 06 L. T. 626 : 40 W. R. 
42 ! 8 T. L. R. 2 ; 36 Sol. Jo. 13, D. 0. 

1406. Afildavit In interlocutory proceedings*] — 

* n — an interlocutory proceeding is 

privileged, & cannot form the subject of a civil 
action. Therefore, where it was alleged that deft, 
has hbelled pltf. in such an affidavit : — Held : 
no action would lie against deft. — Gompas v. White 
{1889), 64 J. P. 22 ; 6 T. L. R. 20, D. C. 

1406. Complaint against solicitor— Sent to Law 
Society— Solicitors Act, 1888 (c. 65).]— A letter of 
complaint against a solr. in respect of his 
professional conduct, with affidavit of alleged 
charges attached, forwarded to the Registrar of 
^e Incorporated Law Society, in accordance with 
Forni I. in the schedule of the Rules under 
Solicitors Act, 1888 (c. 65), is so essentially, a 
step in a judicial proceeding that statements in 
such letter or affidavit will be absolutely privileged. 
— Lilley V. Roney (1892), 61 L. J. Q. B. 727 ; 8 
T. L. R. 642 ; 36 Sol. Jo. 595, D. C. 

Aniwlaiion Polld. Bottomley v. Brougham, [1908] 1 K. B. 

584 . 

1407. Preliminary examination of witness by 
solicitor — In preparing proof for trial.]— The 

privilege wMch protects a witness from an action 
of slander in respect of his evidence in the box 
also protects him against the consequence of state- 
ments made to the client & solr. in preparing the 
proof for trial. — Watson v. M‘Ewan, Watson v. 
Jones, [1905] A. C. 480 ; 74 L. J. P. C. 151 ; 93 
L. T. 489, H. L. 

Annotations : — ^FoUd. Beresford v. White (1914). 30 T. L. R. 

591. Difitd. Gerhold v. Baker (1918), 35 T. L. R. 102. 

1408. .] — The preliminary examination 

of a witness by a solr. is within the same privilege 
as that which the witness would have if he had said 
the same thing in his sworn testimony in ct. — 
Beresford v. White (1914), 30 T. L. R. 591 ; 58 
Sol, Jo. 670, C. A. 

1409. Report by official receiver — Under Com- 
panies Act, 1890 (c. 63).] — Bottomley v. 

Brougham, No. 1329, ante, 

1410. .] — Burr v. Smith, No. 1334, 

ante. 

1411. Report by Inspector-General in Bank- 
ruptcy — Under Companies Act, 1890 (c. 63).] — 
Burr v. Smith, No. 1334, ante. 

1412. Report of chief clerk — To judge In 
Chancery Division.] — Burr v. Smith, No. 1334, 
ante, 

1413. Notices of objection — Under Licensing Act, 
1910 (c. 24).] — Attwood v. Chapman, No. 1341, 
ante. 

B. Proceedings in Parliament, 

{a) Statements hy Members in Either House, 

See^ generally i Parliament. 

1414. General rule.] — If a member of Parlia- 
ment publish in the newspapers his speech as 
delivered in Parliament, &; it contains charges 
of a slanderous nature against an individual, 
an information will lie for a libel ; though had the 
words been merely delivered in Parliament, they 


would be dispunishable in the cts. at Westminster. 
— R. v, Abingdon (Lord) (1794), 1 Esp. 226, N. P. 

Annotations : — ^Folld. R. v. Cioevey (1813), 1 M. & S. 273. 
Apld. Flint V. Pike (1825), 4 B. & C. 473. Dbtd. Stockdale 
V. Hansard (1839), 9 Ad. & El. 1. Oonsd. Davison v. 
Duncan (1857), 7 E. & B. 229. Diatd. Wason v. Walter 
(1868), L. R. 4 Q. B. 73. Befd. Hodgson «. Scarlett (1817), 
Holt. N. P. 621 ; R. v. Cariile (1819), 3 B. & Aid. 167 ; 
Lewis V. Walter (1821), 4 B. & Aid. 605 : R. v. Harvey 
(1823), 3 Dow. & Ry. K. B. 464 ; Roberts v. Brown 
(1834), 10 Bing. 519 ; R. o. Munslow, [18951 1 O. B. 758 ; 
Jones V. Hulton, [1909] 2 K. B. 444. Mentd. R. v. 
Pembrldge (1842), 3 Q. B. 901. 

1415. ,] — A member of the 


House of 


Commons may be convicted upon an indictment for 
a libel in publishing in a newspaper the report of 
a speech delivered by hhn in that House, if it 
contain libellous matter, although the publication 
be a correct report of such speech, & be made in 
consequence of an incorrect publication having 
appeared in that & other newspapers. — R. v, 
Creevey (1813), 1 M. & S. 273 ; 105 E. R. 102. 

Annotations: — ^Folld. R. v. Harvey (1823), 2 B. & C, 257. 
Apld. Flint V. Pike (1825), 4 B. & C. 473. Dbtd. Stockdale 
i>. Hansard (1839), 9 Ad. 6c El. 1. Distd. Wason v. Walter 
(1868), L. R. 4 Q. B. 73. Eefd. R. v. CarJilo (1819), 3 
B. & Aid. 167 ; Lewis v. Walter (1821), 4 B. & Aid. G05 ; 
Saunders v. Mills (1829), 6 Bing. 213 ; Roberts t\ Brown 
(1834), 10 Bing. 519 ; Davison v. Dnnean (1857), 7 E. & B. 
229 : Steele v. Brannan (1872), T;. R. 7 C. P. 201. Mentd. 
R. V. Bezant (1839), 7 Dowl. 680 ; King v. R. (1849), 14 
Q. B. 31. 

1416. .] — It is clear that statements made 

by members of either House of Parliament in 
their i^laces in the House, though they might be 
untrue to their knowledge, could not be made the 
foundation of civil or criminal proceedings, how- 
ever injurious they might be to the interest of a 
third person (Cockburn, C.J.). — Ex p, Wason 
(1869), L. R. 4 Q. B. 573 ; 10 B. & S. 580 ; 38 
L. J. Q. B. 302 ; 17 W. R. 881. 

Annotations : — Mentd. R. v. Adamson, etc. Tynemouth JJ. 
& Spence (1875), 24 W. R. 250 ; Kx p. Roirl (1885), 49 
J. P. 600 ; Ex p. Lewis (1888), 21 Q. B. D. 191 ; Ee 
Boaler, Re Vexatious Actions Act, 1896, [1914] 1 K. B. 122. 

1417. Subsequent publication of speech — By in- 
dividual member.] — R. v. Abingdon (Lord), No. 
1414, ante, 

1418. In consequence of previous in- 

correct publication.] — R. v, Creevey, No. 1415, 
ante, 

(b) Petition to Either House. 

1419. Presentation of scandalous petition — 
Whether indictable.] — Publishing a scandalous 
petition presented to tlie House of Lords, or a 
scandalous affidavit made in a ct. of justice is 
an indictable offence. — R. v. Salisbury (1698), 
1 Ld. Raym. 341 ; 91 E. R. 1124. 

1420. Publication of copies of petition — To 
members concerned.] — If a petition to Parliament 
be referred to a committee, an action will not lie 
for printing & distributing a number of copies for 
the use of the members, although the matter be 
false & scandalous. — Lake v. King (1670), 1 Mod. 
Rep. 58 ; 1 Lev. 240 ; 1 Saund. 131 ; 86 E. R. 729. 

Annotations ; — Consd. R. v. Creevey (1813), IM. &S. 273; 
Stockdale v. Hansard (1839), 9 Ad. £c El. 1. Re!d. Astley 
V. Younge (1759), 2 Burr. 807 ; Hodgson v. Scarlett 
(1818), 1 B. & Aid. 232 ; Lewis v. Walter (1821), 4 B. & 


proceeding directly to the solr. of the 
other party, that communication 
being reasonably necessary for the 
purpose of enclosing money & settling 
an outstanding claim, must be regarded 
as a privileged one. — W ard v. Mc- 
Intyre (1920), 48 N. B. R. 233 ; 66 
D. L. R. 208.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— 
B. (a). 

14141. Oeneral rttle.] — No action for 
defamation will lie upon any question 
put by a member of a colonial parlia- 


ment In the course of its proceedings. — 
Gitps V, MoElhone (1881), 2 N. S. W. 

L. R. 18.— AUS. 


PART VI. SECT. 2, SUB-SECT. 2.— 
B. (b). 

n. Oeneral rule.] — An action for 
libel contained in communications to 
the govt, with a view of obtaining 
redress, cannot bo sustained, unless 
the party making them acted mali- 
ciously & without probable cause. — 
RoDOKBa V. Spalding (1844), 1 

U. C. R. 268.— CAN, 


o. Petition to Lievienant-Oovemor.] 
— A petition to the Lieutenant- 
Governor complaining of the conduct 
of comrs. of the ct. of requests, & 
charging them with partiality, cor- 
ruption & connivance at extortion, 
si^ed by a number of persons, & 

f )raylng for redress, is absolutely nrivi- 
oged, even though deft, had circulated 
it & been the means of obtaining sig- 
natures to it of individuals who knew 
nothing of the facts stated in it, & 
supposed it to be a totally different 
matter. — Stanton v. Andrews (1836), 
5 O. S. 211.— CAN. 
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Sect. 2 . — Absolute privilege: Sub-sect. 2, B. (b) <S: 
(c), C. (a), (o) (c).] 

Aid. 006 : Flint V. Pike (1825), 4 B. & C. 473 ; aement v. 
CUvls (1829), 9 B. & C. 172 ; Harrison t;. Bush (1856), 6 
B. & B. 344 ; Henderson v. Broomhead (1859), 4 H. &; 
N. 569 ; Kennedy v. Hilliard (1869), 1 L. T. 78 ; Brem* 
ridge V. Latimer (1864), 12 W. R. 878 ; Wason v. Walter 
(1868), L. K. 4 Q. B. 73 ; Uslll v. Halos, Usill v. Brearley, 
UslU V. Clarke (1878), 38 L. T. 65 ; Proctor v. Webster 
(1885), 16 Q. B. D. 112. Mentd. Howard v. Gossett, 
Gossett V. Howard (1847), 6 State Tr. N. 8. 819. 

(c) Reports of Proceedings. 

1421. Publication by Speaker.] — 11. v. Wil- 
liams (1686), 2 Show. 471 ; Comb. 18 ; 13 State 
IV. 1370 ; 89 E. R. 1048 ; subsequent proceedings 
Petekborough (Earl) v. Williams, Comb. 43 ; 
2 Show. 605. 

Annotations : — CoDSd. R. r. Wright (1799), 8 Term Rep. 
293. N.F. Stockdale v. Hansard (1839), 9 Ad. Sc El. 1. 
Refd. H. V. Woodfall (1770), 3 Biut. 2661. 

1422. Publication by bookseller.] — The ct. re- 
fused to grant a criminal information against a ' 
bookseller for printing a report of the House of 
Commons, though it reflected on the character of 
an individual. — R. v. Wright (1799), 8 Term Rep. 
293 ; 101 E. R. 1396. 

Annotations : — Consd. R. v. Creevey (1813), 1 M. & S. 273 : 
Stockdale v. Hansard (1839), 9 Ad. & El. 1 ; Waaon v. 
Walter (1868), L. R. 4 Q. B. 73. Refd. R. v. Fisher (1811), 

2 Camp. 363 ; Duncan t\ Thwaites (1824), 3 B. & C. 536; 
Lewis V. Levy (1858), E. B. & E. 337 ; Allbutt v. Medical 
General Council (1889), 23 Q. B. D, 400 ; R. v. Evening 
News, Ex p. Hobbs, [1925) 2 K. B. 158. 

1423. Publication by printer — By order of the 
House of Commons.] — The House of Commons, in 
the years 1835 & 1836, made resolutions that 
Parliamentary papers & reports, printed for the 
use of the House, should be publicly sold by their 
printer ; & afterwards a report from the Inspectors 
of Prisons was ordered by the House to be printed : 
— Held : if this report contained a libel on an 
individual, the printer of the House of Commons 
who sold it was liable to an action, & the resolu- 
tions of the house did not render this a privileged 
publication. — Stockdaij^ v. Hansard (1837), 7 
C. & P. 731 ; 3 State Tr. N. S. 723 ; 2 Mood. & 
R. 9. 

Annotaiinn .'—Reid. Stockdale v. Hansard (1839), 2 Per. & 
Dav. 1. 

1424. .] — It is no defence in law to an 

action for publishing a libel, that the defamatory 
matter is part of a document which was, by order 
of the House of Commons, laid before the House, 
<te thereupon became part of the proceedings of 
the House, & which was afterwards, by orders of 
the House, printed & published by deft. ; & that 
the House of Commons heretofore resolved, de- 
clared, & adjudged “ that the power of publish- 
ing such of its reports, votes, & proceedings as 
it shall d^m necessary or conducive to the public 
interests is an essential incident to the constitu- 
tion^ functions of Parliament, more especially to 
the Commons’ House of Parliament as the repre- 
sentative portion of it.” On demurrer to a plea 
suggesting such a defence, a ct. of law is competent 
to deterge whether or not the House of Commons 
nos such pnvilcge as will support the plea. — 
Stockdale v. Hansard (1839), 9 Ad El 
1 ’ ^23 ; 2 Per. I dIv. 1 ; 8 

L. J. B. 294 ; 3 Jur, 905 ; 112 E. R. 1112. 

Wason v. Walter (1868), L. R 4 
S' Bradlaugh t?. Erskine (1883), 47 L T sis • 

V. Howarri' ft Att >>ou ; uossec 

V ''aTA ^ .^angena v. Lloyd (1908) 98 

L. T. 640. Mentd. R. V. Minis (1844) 10 Cl Sr Pin • 

►nnnHfia /l««i \ a rr e/vr ° ® pM ; 


V. 


Ub70), L. R. 3 P. C. 268. ■ 

See, note, Parliamentary Papers Act, 1840 (c. 9), 


1425 . Speaker’s certifleate.] — Under 

Parliamentary Papers Act, 1840 (c. 9), s. 1, the 
ct. will stay proceedings in an action, upon a cer- 
tifleate by the Speaker, properly verified, that the 
publication mentioned in the declaration, reciting 
a description of it as therein given, & in respect 
of which the action is brought, was published by 
order & under the authority of the House of Com- 
mons ; the declaration being verified by affidavit, 
& appearing to be for the publication of an alleged 
libel, the description of which corresponds with 
that in the SpeaKer’s certificate. It is not neces- 
sary that the certificate itself should further 
describe the action or declaration. Qu. : whether 
the declaration need be verified at all. — Stock- 
dale V. Hansard (1840), 11 Ad. & El. 297 ; 8 
Dowl. 669 ; 3 Per. & Dav. 346 ; 9 L. J. Q. B. 
218 ; 4 Jur. 338 ; 113 E. R. 428. 

Annotations: — Reid. Howard r. Gossett (1845), 9 J. P. 
326, 342. Mentd. Grubb v. Inciosiire Comrs. (1861), 3 
L. T. 812. 

Publication of extracts — From Parliamentary 
papers.] — See Sect. 3, sub-sect. 4, C., post. 

C. Affairs of State. 

(a) Advice to the Sovereign. 

1426. General rule.] — (1) Plea to a declaration 
for libel, that deft, was the superior officer of pltf. 
& pltf. was under his command, & it was deft.’s 
duty as such superior officer to forward to the 
Adjutant-General of the Army letters written 
& sent to him as such superior officer, in relation 
to their military conduct, duties, & qualifications 
by the officers under his command, & to make, 
for the information of the Commander-in-Chief, 
reports in writing to the Adjutant-General on the 
subject of such letters ; that deft., as such superior 
officer, had received from pltf. letters in relation 
to his military duties & to certain orders received 
by him as such officer, & which pltf. rei^uested 
might be forwarded by deft, to the Adjutant- 
General ; & deft., in the course of military duty 
& as an act of military duty, forwarded the letters 
to the Adjutant-General ; & for the information 
of the Commander-in-Chief, when forwarding such 
letter, deft, made certain reports in writing in 
relation to the letters of pltf., which was the libel 
complained of. Replication, that the libel was 
written by deft, of actual malice, & without any 
reasonable, probable, or justifiable cause, & not 
bond fide, or in the bond fide discharge of deft.’s 
duty as such superior officer ; — Held : the replica- 
tion was bad ; for that no action would lie against 
a mihtary officer for an act done in the ordinary 
course of his duty as such officer, even if done 
maliciously & without reasonable or probable 
cause. 

(2) Ministers of the Crown cannot, from reasons 
of the highest policy & convenience, be called to 
account in an action for any advice which they 
might think right to tender to the Soverei^, 
however prejudicial such advice may be to In- 
dividuals (Mellor, L.J.). — Dawkins v. Paulbt 
(Lord) (1869), L. R. 6 Q. B. 94 ; 9 B. & 8. 768 ; 
39 L. J. Q. B. 63 ; 21 L. T. 584 ; 34 J. P. 229 ; 
18 W. R. 336. 

Anno^ions : — As to (1) Artd. Dawkins v. Rokeby (1873), 
L. R. 8 Q. B. 255. RdlA Hart v. Qumpa>oh (1872), L. R. 
4 P. C. 439 : Henwood v. Harrison (1872), L. R. 7 O. P. 
600 ; Dawkins v. Saxe Weimar (Prince Edward), Dawkins 
V. Wynyard, Dawkins t>. Stephenson (1876), 24 W. K. 
870 ; Grant v. Secretary of State for India (1877), 2 
C. P. D. 445; Marks v. Finley, [1898] 1 Q. B. 888 ; 
Edmondson v. Rundle (1903), 19 T. L. R. 856: R. v. 
i^y Council, Ex p. Ravensoroft, 11917] 2 K. B. 504 ; 
leaser v. Balfour (1918), 87 L. J. K. B. 1116. 

1427 . — 


No. 1339, ante. 


.] — Dawkins v. Rokeby (Lord), 
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(6) Offhial Communioaiions on State Matters, 

1428. Communication made by officer of state — 
In course of official duty.] — A communication re- 
lating to state matters made by one officer of stai^ 
to another in the course of his official duty is 
absolutely privileged & cannot be made the sub- 
ject of an action for libel. — C hattebton v. 
Secretary of State for India in Council, 
[1896] 2 Q. B. 189 ; 64 L. J. Q. B. 670 ; 72 L. T. 
868 ; 69 J. P. 696 ; 11 T. L. R. 462 ; 14 R. 504, 

C. A. 

Annotalion : — Apld. Isaacs v. Cook, [1925] 2 K. B. 391. 

1429. .] — (1) A report by the High 

Commissioner of Australia in the United Kingdom 
made in his official capacity to the Prime Minister 
of Australia in the execution of his duty & in pi^- 
suance of the powers conferred & the duties 
imposed upon him in that behalf under the High 
Commissioner Act, 1909, of the Commonwealth 
of Australia, & the instructions given to him by 
the Prime Minister of Australia, is absolutely 
privileged as being a communication relating to 
State matters. 

(2) A communication may bo absolutely privi- 
leged as an act of State although it relates to 
commercial matters. — Isaacs (M.) & Sons, Ltd. 
V, Cook, [1926] 2 K. B. 391 ; 94 L. J. K. B. 886 ; 
41 T. L. R. 647 ; 69 Sol. Jo. 810. 

Foreign state .] — See No. 1444, post. 

As to privilege attaching to production of official 
documents .] — See Evidence, Vol. XXII., pp. 392 
et seq, 

(c) Reports of Naval and Military Officers. 

1430. Reports made at military courts.] — 
Jbkyll V. Moore, No. 1338, ante. 

1431. .] — The Commander-in- Chief of the 

Army, having directed an assemblage of commis- 
sioned military officers to hold an inquiry into 
the conduct of H., a commissioned officer in the 
Army ; & H. having sued the president of the 
inquiry for a libel stated to be contained in the 
report thereupon made ; — Held : this report was 
a privileged communication ; it WiirS properly re- 
jected as evidence at the trial ; & an office copy 
of same was also properly rejected. — Home v. 
Bentinck (1820), 2 Brod. & Bing. 130 ; 8 Price, 
226 ; 1 State Tr. N. S. App. A. 1348 ; 4 Moore, 
C. P. 663 ; 129 E. R. 907, Ex. Ch. 

Annotations : — Distd. Blake v. Pilfold (1332), 1 Mood, & R. 
198. Folld. Dawkins «. Rokeby (1873), L. R. 8 Q. B. 
255. Consd. Heiuiessy v. Wright (1888), 21 Q. B. D. 
509. Apld. Chatterton v. Secretary of State for India in 
Council, [1895] 2 Q. B. 189. Reid. Dawkins r.' Paulet 
^1^869), 9 B. & S. 768 ; Iflaaos v. Cook, [1925] 2 K. B. 

1432. .] — Dawkins v. Rokeby (Lord), No. 

1339, ante. 

1433. Reports made to superior officers — Con- 
versation thereon with Member of Parliament.] — 

Dickson v. Wilton (Earl), No. 1881, post. 

1434. .] — In an action against a late 

Secretary of State for War, a Ix)r.d Lieutenant 
(Commandant of the Militia of the district) & the 
Colonel of a regiment of Militia, for causing, by 
means of false charges, the removal of pltf. from 
the office of lieutenant-Colonel of the regiment ; 
the first count being for a conspiracy to cause 
his removal, &; making such charges in pursuance 
of the conspiracy ; & the second for making such 


charges, maliciously & without reasonable or 
probable cause ; it appeared that charges, chiefly 
of neglect, based on a report of a regiment^ 
board, had been sent by the Colonel to pltf., m 
writing, for the purpose of being answered by to, 
& that the charges, & his written answers, in enect 
admitting a certain amount of neglect of n^t^ 
duty, were, with all the papers he appended 
thereto, sent by the Colonel-in-Chief to the 
Drt m'mfl.'ndan t, who first saw the Colonel, & then 
pltf., upon the subject, & heard their statements 
& counter-statements ; & afterwards, & at the 
instance of the Colonel, & after both of them had 
applied to, & had an interview with, the Secretary 
of War, with a view to pltl.’s removal, sent to the 
Secretary of War a formal list of charges drawn up 
by the Colonel, & including some which were 
new & of a graver character, & as to which thera 
had been no inquiry ; but which, with the others, 
had been sent to pltf. for his answers, & were 
sent, with his answers in writing ; & the Secretary 
of State thereupon, after perusing the charges 
& written answers, without further inquiry de- 
clared that pltf. must be desired to resign ; & 
afterwards, on remonstrance, appointed a military 
board of inquiry, before whom pltf. was fully heard, 
but against whose conduct of the inquiry certain 
complaints were made by pltf. ; & ultimately, 

after their reiiort, directed the dismissal of pltf. 
upon the charges of neglect, as admitted upon 
his own statements: — Held: (1) as there was a 
discretionary power of removal vested in the 
Crown, there was no necessity for any judicial 
inquiry ; (2) the action could not be maintained 
against the Secretary of State unless he had acted 
dishonestly ; of wMch there was no evidence, 
&, therefore, there was no case as against him ; 
(3) any irre^arities in the conduct of the inquiry 
would not be evidence even against him, unless 
he were shown to have been aware of & to have 
sanctioned them : nor unless they amounted to 
a wilful & substantial denial of justice ; (4) to 
sustain a verdict for pltf. upon the first count, 
both the other two defts. must be convicted, as 
it charged, in substance, a conspiracy ; but, on 
the other count, either might be convicted ; 
(5) assuming the charges (or those of them on 
which pltf. was really dismissed) were founded 
upon facts, as they appeared, or were represented, 
to the Colonel, there was reasonable ground for 
preferring them ; (6) if the Commandant acted 
honestly on the representation made to him by 
the Colonel, he was not liable ; (7) therefore, on 
either count, the question for the jury, in sub- 
stance, was, whether defts. acted honestly & bond 
fide ; or without any belief in the truth of the 
charges, & from a bad & improper motive. — 
Dickson v. Combermerb (Viscount) (1803), 3 
F. & F. 527, N. P. 

Annotations : — As to (2) BelEd. Grant v. Secretary of State 

for India (1877), 2 C. P, D. 445. As to (7) Retd. Dawkins 

V. Paulet 0869). L. R. 5 Q. B. 94. 

1435. .] — Dawkins v. Paulet (Lord), No. 

1426, ante. 

1436. Report not made in course of official duty.] 

— An officer in the Navy has no right to make 
communications upon subjects, with which he 
becomes acquainted in his professional capakcity, 
except to the Govt., &, therefore, a letter, written 


PART VI. SECT. 2. SUB-SECT. 2.-- 
C. (b). 

1428 i. Communication made by officer 
of state — In course of offlciai duty .} — 
C5UBSETJ1 V. SaORKTAllY OF STATE FOR 
India (1902), I. L. R. 27, Bom. 189.— 

iNO. 


p. Oovemmcnt surveyor to Pro- libel. Deft, pleaded that his letter 
vincial Secretary.] — Pltf. was a land was a privileged communication. The 
surveyor, appointed by the govt, of Oomr. of Grown Lands, & not the 
the province, & deft, wrote a letter Provincial Secretary, was the person 
to the Provincial Secretary, com- to whom the lett^ should properly 
plaining of pith’s conduct Sc making have been addressed : — apri^- 
certain ohai^res against him, where- leged oommunioation. — K wkw. Davi- 
upon pltf. prooeeded against him for son (1873), 2 N. S. R. 354. — CAN. 
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Libel and Slandeb. 


Sect, 2 . — Absolute privilege : Sub-sect. 2, C. (c). 

Sect. 3: Sub-sect, 1, A.] 

to Lloyd’s coffee house, about the conduct of the 
captain of a transport ship, by a lieutenant, who 
was superintendent on board, is not a pri<rile^ed 
communication ; nor can evidence of its being 
the practice for persons so circumstanced to make 
communications to Lloyd’s, be received in an action 
for libel against such a person, either as furnishing 
a defence, in conjunction with other circumstances, 
or in mitigation of the damages to be recovered. 
- — IlAiiwooD Gkeen (1827), 3 C. & P. 141, N. P. 


Sect. 3. — QUALIFIED PRIVILEGE. 

Sub-sect. 1. — Nature op Defence. 
A. In Ct moral. 


1437. General rule.] — (1) A communication 
made bond fide in performance of a duty or with a 
fair & reasonable purpose of protecting the interest 
of the party making it is privileged, & the onus 
of proving malice hes on pltf. 

Where deft, had dismissed pltf. from his service 
on suspicion of theft, upon the latter coming 
to his counting-house for his wages, called in two 
other of his servants, A, addressing them in the 
presence of pltf., said, “ I have dismissed that 
man for robbing me : do not speak to him any 
more, in public or in private, or I shall think you 
as bad as him : ” — UeLd : a privileged communica- 
tion ; for, that it was the duty of deft., & also 
his interest, to prevent his servants from 
associating with a person of such a character as 
the words imputed to pltf., inasmuch as such 
association might reasonably be apprehended to 
be likely to be followed by injurious consequences, 
both to the servants & to deft, himself. 

(2) To entitle pltf. in such a case to have the 
question of malice left to the jury, it is not enough 
that the facts proved are consistent with the pre- 
sence of malice as well as with its absence ; for, 
in cases of privileged communication, malice, must 
be proved, A therefore its absence must be pre- 
sumed until such proof is given. — Somerville v. 
Hawkins (1851), 10 C. B. 583 ; 20 L. J. C. P. 131 ; 
16 L. T. O. S. 283 ; 15 Jur. 450 ; 138 E. K. 231. 


Annotaiiom : — As to (1) Consd. Taylor r. Hawkins (1851), 
16 g. B. 308. Distd. tteuior v. Medland (1858), 4 Jur. 
N. a. 1030. Apld. Lawless v. Anglo-E^ptiau Cotton 
Co. (1869), L. H. 4 Q. B. 262 ; Hunt ». G. N. Ry. (1890), 
55 J. P. 234. Refd. Harrison v. Bush (1856), 5 £. & B. 
344 ; Revis v. ainith (1856), 20 J. P. 453 ; Henwood v. 
Harrison (1872), L. R. 7 C. P. 606. As to (2) Consd. 
Taylor r. Hawkins (1851), 16 Q. B. 308 ; Harris v. 
Thompson (1853), 13 C. B. 333, Apld. Caulfleld v. 
Whitworth (1868), 18 L. T. 527 ; Laughton v. Sodor 
& Man (Bp.) (1872), L. R. 4 P. C, 495. Distd. Clark v. 
Molyneux (1877), 3 Q. B. D. 237. CODSd. Murdock v. 
Fvmduklian (1885), 2 T. L. R. 215. Beld. Gilpin v. 
Fowler (1854), 9 Exch, 615 ; Cooko v. Wildes (1855), 5 
E. & B. 328 ; Senior v. Medland (1868), 4 Jur. N. 8. 1039 : 
Jackson v. Hopperton (1864), 16 C. B. N. S. 829; Nevili 
r. Fine Arts & General Insce., [1896J 2 Q. B. 156, 

1438. - 
post. 

1439. - 
post. 

1440. - 
ante. 


-.] — Taylor v. Hawkins, No. 1031, 
-.]— Harrison v. Bush, No. 1550, 
-•] — Morgan v. Lingen, No. 106, 


1441, .] — Whiteley V. Adams, No. 1015, 

post. 

1442. .] — ^W. was surveyor to the owner 

of an estate, to which estate he, W., also acted as 
steward. The owner directed W. to make in- 
quiries as to the existence on the estate of a house 
of bad character. W. in the course of his in- 
quiries was referred to the house of B., but doubt- 


ing the accuracy of his information made further 
inquiries A in the course of doing so mentioned 
what he had heard of the character of B.’s house. 
He then ascertained that the address of B.’s house 
had been given him erroneously, & that, by a 
mistake in the number of the street, a inference 
had been made to B.’s house which was intended 
for another residence. In an action filed for libel 
by B. against W. for the statements made by W. 
while following up the inquiries directed by his 
employer, A the further pursuit of which inquiries 
bad been suggested by the erroneous information 
ho W. had received as to B.’s house, the judge 
directed the jury to consider whether the state- 
ments made by W. had been made in the course 
of the inquiries ho had been directed by his em- 
ployer to make, A whether such inquiries were in 
excess of his dutjr, A beyond the directions he had 
received from his employer or not, but did not 
direct them, that if the statements relied upon as 
slanderous were only made in the necessary course 
of pursuing the inquiries he had been directed 
by his employer to make, he would have been 
within his duty, A they, the jury, should then 
consider whether there was any proof of express 
malice or not : — Held : this direction was wrong, 
A in the absence of evidence of actual malice, 
the judge ought to have pointed out to the jury 
all the evidence bearing upon the character of 
deft.’s employment A the course of duty in which 
the statements charged as slanderous were made, 
in order that the jury might have expressly foimd 
whether such statements were or wore not made 
in pursuance of his duties under his employment, 
A the ct. have been enabled to decide upon such 
finding whether there was or was not existing 
such malice as would be implied by law A which 
might be rebutted by the character of privileged 
communication attaching to such statements. — 
Brett v. Watson (1872), 20 W. K. 723. 

1443. .] — Laughton v. Sodor A Man 

(Bp.), No. 1451, post. 

14^. .] — In an action brought in Her 

Majesty’s Supreme Ct. for China A Japan, for 
false representations made by the deft., occupy- 
ing an official post in the setvice of the Emperor 
of China, to the Tsung-li-Yomen, the head of the 
Foreign Board at Pekin, respecting the conduct 
of pltf. as a professor in the college established 
there, which led to his dismissal by that Board, 
the alleged misrepresentations being, that pltf. 
had asked to be relieved from his duties A de- 
clined to perform them, A that he had absented 
himself from Pekin at a time when liis active 
services might be required at the college. Deft., 
in reply, denied that he had made any false re- 
presentations, A asserted that such representations 
as he had made were contained in a report made 
by him in the course of his duty as an officer of 
the Chinese Govt. The judge, in his summing 
up, directed the jury that, whether deft, had made 
fal^ representations, A the Chinese Govt, had 
dismissed pltf. in consequcjHce, was a thing specially 
for the jury to consider, A whether the repre- 
sentations were warranted by facte. The jury 
found for pltf. A gave large damages. A rule 
nisi was afterwards obtained for a nonsuit or new 
trial, on the ground of misdirection, A that the 
verdict was against evidence. The misdirections 
complained of were (a) that the judge did not 
direct the jury that the representations were 
privileged ; {b) not leaving to the jury the ques- 
tion Yvhether the representations were wiliuUy 
false ; A (c) that there was no evidence to go to 
the jiuy that the representations were wifiuUy 
fadse. Olie Supreme Ct. discharged the rule. 
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On appeal: — Held: (1) the judge’s summing up 
was erroneous, the representations complaint of 
were privileged communications, the judge ought 
to have explained to the jury the relation & 
position of the parties, have told them that the 
action would not lie, if the statements were made 
I honestly & in a belief of their truth, without proof 
of express malice, & not whether they were 
warranted in fact ; (2) the burden was on pltf. 

I to prove that they were not so made. — H art v. 
Gumpach (1873), L. R. 4 P. C. 439; 9 Moo. 
P. 0. C. N. B. 241 ; 42 L. J. P. C. 25 ; 21 W. R. 

[ 305; 17 E. R. 606, P. C. 

I 1445. .] — A. interested herself in obtaining 

: subscriptions for the relief of pltf., a lady in dis- 
tressed circumstances. B., who was interested 
in the case, applied to deft., the secretary of the 
charity organisation society, for information as 
; to pltf.’s character, & received an unfavourable 
^ report which, by leave of the secretary, she com- 
municated to A. The subscriptions were there- 
upon withdrawn. Pltf. then sued the secretary 
f- for libel. The society was formed for the purpose 
{inter alia) of investigating the cases of applicants 
for chfiuitable relief [i.e. for the suppression of 
mendicity]: — Held: (1) the report was a privi- 
leged communication, & in the absence of proof 
of malice, the action could not be maintained. 

(2) According to Harrison v. Bmh, No. 1550, 
post, a co mm unication which a person makes 
bond fide in discharge of a moral or social duty of 
imperfect obligation, is privileged. To which I 
may add, that such is the case where the person 
giving the information bond fide thinks that he 
is discharging a moral or social duty, & this is so 
whether the conununication is made in answer to 
an inquiry or volimtarily (Jessel, M.R.). — 
Waller v. Loch (1881), 7 Q. B. D. 619; 51 
L. J. Q. B. 274 ; 46 L. T. 242 ; 40 J. P 484 ; 30 
W. R. 18. 

Annotations : — As to (1) Reid. London Assocn. for Protection 
of Trade v. Groenlands, [1916] 2 A. C. 15. As to (2) Dbtd. 
Stuart V. Bell, [1891] 2 Q. B. 341. His [Jessel M.R.] 
observation, If intended to apply to privileged o* casions, 
is not in conformity with other authorities (Lindi ii:t, L.J.). 

1446. .] — The rule as to a privileged com- 
munication is that it must be made “ in discharge 
of a moral or social duty of imperfect obligation,” 
i.e. between the person who makes the com- 
munication & the person to whom it is made. — 
Jones v. Williams (1886), 1 T. L. R. 572, D. C. 

1447. Necessity for absence of malice.] — 
Wright v. Woodgate, No. 1635, post. 

1448. .] — (1) In an action for slander, deft. 

leaded a confidential communication, justified 
y circumstances, & a firm belief upon his part 

in the truth of that which he communicated. 
Upon special demurrer : — Held : the plea was 
bad, inasmuch as, to render a confidential com- 
munication a complete defence to an action, there 
should be a combination of two circumstances, 
the propriety of the occasion on which the com- 
munication IS made, & the absence of express 
malice or malice in fact against pltf. ; & the plea 
did not negative, either in express terms, or 
impliedly, the absence of such malice, but confined 
itself to the grounds of a communication justified 
by circumstances, & deft.’s belief in the truth of 
that which he had asserted. 

(2) A plea in bar which merely denies that pltf. 
has sust^ed special damage is bad, where the 
words are actionable in themselves . — ^mith v. 
Thomas (1835), 2 Bing. N. C. 372 ; 4 Dowl, 333 ; 
I Hodg. 363 ; 2 Scott, 640 ; 6 L. J. C. P. 62 ; 132 
B. R. 140. 

« > 'de to (1) Bdd. Delegal v. HJghley (1837), 8 
Hodg. 158. 

-VOL. xxxn. 


1449 . .J^MoBGAN V. lANGBN, No. 100, 

ante, 

1450 . .] — (1) In an action for slander, 

where the words are spoken on a privil^ed occa- 
sion, pltf. will be nonsuited, unl«3s evidence of 
express malice is given. 

(2) Proof that the words are false, without evi- 
dence that they are false to deft.’s knowledge will 
not entitle pltf. to have the question of malice 
left to the jury. 

(3) The mere pleading a justification is no 
evidence of nialice.-— C aulfield v. Whitworth 
(1868), 18 L. T. 627 ; 16 W. R. 936. 

Annotation : — As to (3) Reid. Mangona v. Lloyd (1908), 08 
L. T. 640. 

1461. .] — (1) The charge of a bishop to 

his clergy in Convocation is, in the ordinary sense 
of the term, a privileged communication ; on the 
well known principle that a communication made 
bond fide upon any subject-matter in which the 
party has an interest, or in reference to which he 
has, or honestly believes he has, a duty, is privi- 
leged, or made to a person having a corresponding 
interest or duty, although it contains criminatory 
matter which without that privilege would be 
defamatory & actionable ; provided that the 
occasion on which the communication is made 
rebuts the primd facie inference of malice in fact 
arising from a statement prejudicial to the character 
of pltf., & the onus is upon him to prove that 
there was actual malice, that deft, was actuated 
by motives of personal spite or ill will independent 
of the occasion on which the communication was 
made. So, held, where the Bishop of Sodor & 
Man, in a charge to his clergy in Convocation, 
commented on a speech made by a barrister in 
his character of an advocate instructed to oppose 
a bill before the House of Keys promoted by the 
Govt., vesting additional ecclesiastical patronage 
in the bishop, in which he impugned the conduct 
of the bishop, & attributed to him motives & 
conduct unworthy of his character & position. 

(2) The circumstances of the case warranted 
the bishop in sending such charge to a newspaper 
for publication ; &- such course being in self- 
defence rebutted any presumption of malice on 
the part of the bishop. 

(3) Some expressions here used undoubtedly 
go beyond what was necessary for self-defence, but 
it does not therefore follow that they afford evi- 
dence of malice for a jiu*y. To submit the language 
of privileged communications to a strict scrutiny, 

& to hold all excess beyond the absolute exigency 
of the occasion to be evidence of malice would in 
effect greatly limit, if not altogether defeat, that 
protection which the law throws over privileged 
communications (Sir Robert Collier). — Laugh- 
ton V. Sodor Man (Bp.) (1872), L. R. 4 P. C. 
495 ; 9 Moo. P. C. C. N. S. 318 ; 42 L. J. P. 0. 

11 ; 28 L. T. 377 ; 37 J. P. 244 ; 21 W. R. 204 ; 
17 E. R. 634, P. C. 

Annotations : — As to (1) Apld. Adam v. Ward, [1917] A. C. 
309. Reid. Hart r. Gumpach (187^, L. R. 4 P. C. 439; 
Murdock v. Fundukliau (1885), 2 T. L. R. 215. As to 
(3) Consd. Jenoure v. Delmege, [1891] A. C. 73. Apprvd. 
NevUl V. Fine Arts & General Insce., [1895] 2 Q. B. 166. 
Consd. Adam v. Ward, [1917] A, 0. 309. Reid. Qerhold 
e. Baker (1918), 63 Sol. Jo. 135. 

1452. .] — Turner v. Bowley & Son (1896), 

12 T. L. R. 402, C. A. 

1458. .] — ^Applts, were merchants in Eng- 

land & had customers in South America. Reaps, 
were a German banking co. with a branch in 
London & were agents for the South American 
branches of another German bank. When 
broke out in Aug. 1914, resps. held bills dlawn 
upon applts. & applts. held bills drawn in then 
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Sect, 3 . — Qualified privilege: Sub-aect, 1, i>.; aub- 
eed. 2, A, <Sb B. (a).] 


1478. Throuifh misdirection of letter.] — 

Deft, wrote defamatory statemente of pltf. in a 
letter to W. under circumstances which made the 
publication of the letter to W. privileged, Tl>ut by 
mistake deft, placed it in an envelope directed to 
another person who received & read the letter. 
In an action for libel : — Held : the letter having 
been written to W. under circumstances wldch 
caused the legal implication of malice to be re- 
butted, the publication to the other person, 
though made through the negligence of deft., was 
privileged in the absence of malice in fact on his 
part. — Tompson v. Dashwood (1883), 11 Q. B. D. 
43 ; 62 L. J. Q. B. 425 ; 48 L. T. 943 ; 48 J. P. 
65, D. C. 

AniwMums : — ^Apld. Jonee v. Tbonias <1885), 53 L. T. 678. 
Dbtd. Hebditoh v. Maolhvalne, <1894] 2 Q. B. 54. 


Sub-sect. 2. — Effect of Piiesence of Third 

Party. 

A. Action for Libel, 

1479. Occasion privileged — No evidence of 

malice.] — Deft., the manager of a business of 
which A. was owner, at the request of B., wrote 
down & signed as a witness a confession wherein 
B. declared himself guilty of having robbed A. 
his late employer, & implicated pltf. who had been 
discharged from the service of A. three weeks 
before, as having shared with him, B., in the 
proceeds of the theft. There were present, when 
the document was written, B., A., deft., deft.’8 
wife, & one C., a person alro in the employ of A. 
Pltf. brought an action for damages for libel 
against deft., which was tried in the county ct., 
where he recovered a verdict & £10 damages : — 
Held : (1 ) deft, had acted in performance of a 
social duty, A there being no inference of malice, 
the communication was privileged by reason of 
the occasion being privileged ; (2) the fact of 

deft.’s wife & C. beii^ present did not divest the 
occasion of being privileged. — Jones v. Thomas 
(1885), 53 h. T. 678 ; 50 J. P. 140 ; 34 W. B. 104 : 
2 T. L. R. 95, D. 0. 

Anno^i^^As to (2) Befd. Wennhak v. Morgan (1888), 57 

Xi. J. Q, B. 2X1. 

1480. .]— Pullman v. Hill & Co., No. 1069, 

ante, 

1481. Whether privilege avoided — Mode of pub- 
lication reasonable & necessary — Causing repm*! to 
be printed.] — Pltf. was the agent of defts., a trading 
CO., & it was part of his duty to furnish them with 
an account of his transactions, to enable them to 
prepare the balani^ sheet for the inspection of the 
s^reholders. Tliis balance sheet was prepared 
& duly referred to the auditors, who reported that 
tl^re was a deficiency for which pltf. was respon- 
^le, & that his accounts had been badly kept, 
^oiere was evidence that an explanation had 
been offered to the auditors, which they had 
Regarded ; but no evidence that the directors 
^ any ^owledge of this explanation. The 
directors, ^ter laring the accounts before a general 
meeting of the shareholders, caused a letter con- 
taining the part of the report which affected the 
character of pltf. to be printed & forwarded to the 
abrent ^reholdere :~-HcW ; (1) this letter was 
published on a privileged occasion, as it was the 
duty of defts. to communicate, to all the share- 


holders any part of the report of the auditors 
which materii^y affected the accounts of the oo* ; 
(2) there was no intrinsic or extrinsic evidence 
of malice to be left to the jury, as the report of the 
auditors was published without comment, the 
explanations offered to the auditors did not come 
before defts. ; & causing the letter to be printed 
was a reasonable & necessary mode of publishing 
It to the absent shareholders. — Lawless v. Anolo- 
Egyptian Cotton Oo. (1869), L. B. 4 Q. B. 262 ; 
10 B, & S. 226 ; 38 L. J. Q. B. 129 ; 33 J. P. 693 ; 
17 W. R. 498. 

Annotations: — As to (1) Befd. Edmondson v. Birch 6c 
Homer, [1907] 1 K, B. 371. As to (2) Edmondson 
V. Birch & Horner, [1907] 1 K. B. 371. ueneraUy, Rd^ 
Henwood t. Harrison (1872), L. R, 7 C. P. 606 ; Pittard 
V. Oliver, [18911 1 Q. B, 474. 

1482. Transmission by cable.] — The 

transmission unnecessarily bv a post office tele- 
gram of libellous matter, which would have been 
privileged if sent in a sealed letter, avoids the 
privilege. — W illiamson v. Freer (1874), L. B. 9 
C. P. 393 ; 43 L. J. C. P. 161 ; 30 L. T. 332 ; 22 
W. R. 878. 

AnnoUtiions : — ^Distd. ITttard v. Oliver, [1891] 1 Q. B. 474. 
Befd. SadsTove v. Hole, [1001] 2 K. B. 1. 

1483. .] — Edmondson v, Birch 

& Co., Ltd. & Horner, No. 1 486, poet. 

1484. Transmission by post card — 

Words not understood by third wty In defamatory 
sense.] — Deft, sent a post card through the port 
on an occasion which, as between deft. & the 
person to whom the post card was sent, was 
privileged. The statements contained in the 
post card had reference to pltf., & would, if con- 
nected with him, have been defamatory of him, 
but the post card did not disclose the name of 
pltf. or contain any Indication that the statements 
in it referred to him, & no evidence was produced 
to show that those statements were understood to 
refer to the pltf. by any person through whose 
hands the port card passed except the person to 
whom the post card was sent : — Held : pltf. had 
failed to show publication of a libel on mm other 
than on a privileged occasion, though the mere 
fact that a communication had been sent by a 
port card Instefid. of by a closed letter would 
generally be evidence of malice, in the present 
case, inasmuch as the communication would not 
be understood by the persons through whose 
hands it passed as referred to pltf., there was no 
evidence of express malice to avoid the privilege. — 
Sadgrovev. Hole, [190112 K. B. 1 ; 7()L. J. K.B. 
455 ; 84 L. T. 647 ; 49 W. R. 473 ; 17 T. L. K. 
332 ; 45 Sol. Jo. 342, C. A. 

Annotation : — CSonsd. Hath v. Huth, [1915] 3 K. B. 32. 

1485. Letter dictated to clerk — Copied 

by another.] — A solr., acting on behalf of his client, 
wrote & sent to pltf. a letter containing defamatory 
statements about her ; the letter was dictated 
to one clerk & copied into the letter-book by 
another : — Held : the occasion was privUogea, 
since the communication, if made by the solr. 
dirert to pltf., would have been privileged, & the 
publication to the clerks was necessary & usual in 
the uischarge of his duty to his clients, A was made 
in the interest of his client. 

It seems to me clear that there was evidence of 
publication by communicating the letter to the 
clerks (Lopes, L.J.). — ^Boxsius v. Goblet Paj^REs, 
[1894] 1 Q. B. 842 ; 63 L. J. Q. B. 401 ; 70 L. T. 
368 ; 58 J. P. 670 ; 42 W. R. 392 ; 10 T. h, R. 
824 ; 38 Sol. Jo. 311 ; 9 R. 224, 0. A. 

Annotations : — Conid. Edmondson v. Birch & Homer, 


by a i)orson boliovliw ho was actiiuf # x. 

a« a constable In an endeavour to lonSt fact Mta ( aateorlty, Is not pHvUesed. — Trafton 

out a crime & bring the amUty nartv 
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1907] I K. B. 871. Apld. Morgan tJ. Wallis (1017), 33 
r. It. R. 498 : IsaeKJS v. Cook, [1925] 2 K. B. 391. Refd. 
tireenlands v, WUmshtmit 6c London Assocn. for Pro- 
teotlon of Trade, [1913] 3 K. B. 607 ; Rolf e. British 6c 
Frexudi Ohemioal Manufacturing Co. Sc Gibson, [19181 2 
K. B. 077. 

14S6. — .] — A CO. in Japan 

engaged pltf. as their mining manager for tlu'ee 
montiiiB, the engagement to be continued perma- 
nently if their correspondents, a London co., 
approved. The former co. having consulted the 
hdxer, the managing director of the latter sent in 
reply a letter, in wnich he expressed a fear that 
pltf. might acquire information at his employers’ 
expense Sc use it not for their benefit, but his 
own ; & he subsequently sent a cablegram in 
code words meaning that the Japanese co. should 
have no dealings with pltf., but should give him 
notice of dismissal. The letter was dictated by 
the managing director to a clerk in the employment 
of his co., by whom it was taken down in short- 
hand, typewritten, & copied into the co.’s open 
letter book ; & the cablegram was dictated to 
a clerk, by whom it was typewritten, &, along 
with its translation, copied into the co.’s cable 
book ; & it was then delivered to the employees of 
the telegraph co., by whom it was transmitted to 
the Japanese co. Pltf. brought an action for libel 
against the London co., in respect of the state- 
ments in the letter & the cablegram. The evidence 
showed that these communications had been sent 
in accordance with the ordinary course of business 
in the offices of the London co.. Sc that it was 
necessary in the circumstances to send the second 
communication by cable : — Held : the publication 
by defts. of the statements complained of to the 
Japanese company was privileged ; <&, as they had 
been transmitted to that co. by the usual Sc 
necessary means, their incidental publication to 
the clerks of the London co. & of the telegraph co. 
was also privileged. — Edmondson v. Birch & Co., 
ITTD., Sc Horner, [1907] 1 K. B. 371 ; 76 L. J. 
K. B. 346 ; 96 L. T. 415 ; 23 T. L. R. 234 ; 51 
Sol. Jo. 207, C. A. 

AnTwiations : — ^Apld. Rofl v. Brit ish & French Choniical 
Manufacturing Co. Sc Qibsun, [1918] 2 K. B. 677 ; Isaacs 
V. Cook, [1925] 2 K. B. 391. 

1487. Letter opened In ordinary course 

of business — By addressee’s clerk.] — A dispute 
with reference to a commercial transaction between 
defts. & M. &; C. having been referred to arbitra- 
tion, M. Sc C. proposed to appoint pltf. as their 
arbitrator. Defts. objected to his appointment & 
wrote to M. &; C. a letter containing defamatory 
statements concerning pltf. The letter was 
opened in the ordinary course of business by a 
clerk of the firm, who placed it on the desk of 
another clerk, who handed it to one of the princi- 
pals. In an action for libel defts. pleaded that 
the letter was written on a privileged occasion. 
At the trial the jury found that the letter was a 
libel, but that there was no malice. Sc assessed the 
damages. Upon these findings judgment was 
given for pltf. ; — Held : (1) the letter was a com- 
munication between parties having a common 
interest in its subject-matter, the occasion was 
therefore privileged ; (2) the privilege was not 
lost by the pubUoation to the clerks of M. & C., Sc 
judgment ought therefore to bo entered for defts, 
— Rofp V. British Sc French Chrmical Manu- 


facturing Oo. Sc Gibson, [1918] 2 K. B. 677 ; 87 
L. J. K. B. 996 ; 119 L. T. 436 ; 34 T. L. R. 485 ; 
62 Sol. Jo. 620, C. A. 

B. Action for Slander* 

(a) In General* 

1488. Liability for false charges.] — If an ap- 
prentice, whose master’s business hes in precious 
articles constantly lying about, is an habitual 
thief, the master may discharge him ; & charges 
of theft made to his father will be privileged, but 
the master will be liable in slander for false charges 
made to third parties, — Cox v, Mathews (1861), 
2 F. & F. 397, N. P. 

Annotaiions : — Ifentd. Lewis v. Peacey (1862), 10 W. R. 

7.97 ; Learoyd v. Brook, [1891] 1 Q. B. 431. 

1489. Whether privilege avoided — Proof of 
malice.] — A., the tenant of a farm, required some 
repairs to be done at the farm house, & B., the 
agent of the landlord, directed C. to do the work. 
C. did it, but in a negligent manner, during the 
progress of it, got drunk ; Sc some circumstances 
occurred which induced A. to believe that C. 
had broken open his cellar door Sc obtained 
access to his cyder. A., two days afterwards, 
met C. in the presence of D. Sc charged him with 
having broken his cellar door, & with having got 
drunk & spoilt the work. A., afterwards told D. 
in the absence of C. that he was confident C. 
had broken open the door. On the same day 
A. complained to B. that C. had been negligent 
in his work, had got drunk, Sc he thought he had 
broken open his cellar door : — Held : (1) the com- 
plaint to B. was a privileged communication, if 
made bond fide, Sc without any malicious intention 
to injure C. ; (2) the statement made to C. in the 
presence of D. was also privileged, if done honestly 
& bond fide ; Sc the circumstance of its being made 
in the presence of a third person does not of itself 
make it unauthorised, Sc it was a question to be 
left to the jury to determine from the circum- 
stances, including the style & character of the 
language used, whether A. acted bond fide, or was 
influenced by malicious motives ; (3) the statement 
to D. in the absence of C. was unauthorised Sc 
officious, & therefore not protected, although made 
in the belief of its truth, if it were in point of fact 
false. 

(4) The law considers such publication as 
malicious, unless it is fairly made by a person in 
the discharge of some public or private duty, 
whether legal or moral, or in the conduct of his 
own affairs, in matters where his interest is con- 
cerned. In such cases, the occasion prevents the 
inference of malice, which the law draws from 
unauthorised communications. Sc affords a quali- 
fied defence depending upon the absence of actual 
malice. If fairly warranted by any reasonable 
occasion or exigency, Sc honestly maae, such com- 
munications are protected for the common con- 
venience & welfare of society ; & the law has not 
restricted the right to make them within any 
narrow limits (Parke, B.). — Toogood v. Spyring 
(1834), 1 Cr. M. Sc R. 181 ; 4 Tyr. 582 ; 3 L. J. Ex. 
347 ; 149 B. R. 1044. 

Annotalione : — As to (1) Oonsd. Stuart v. Bell, [1891] 2 

Q. B. 341. Asia (2) FoUd. Padmore v, Lawrence (184())» 

11 Ad. Sc El. 380 ; Taylor v. Hawkins (1851), 16 Q. B. 

308. Consd. Jackson v. Hopperton (1864), 16 C. B. N. 8. 


PART VI. SECT. 8. SUB-SECT. 2.— 

B. (a). 

1489 1. Whether prMtege maided — 
— ROBB e. Morrison 
N. S. W. 163; 37 
N. S. W. W. K. 81.— AUS. 

1489 VL — — -.J— Macintosh v. 


COHKN (1904), 24 N. Z. L. R. 625.- — 

N.Z. 

1480111. ^.1— Hill v . Bal- 

KIND, [1918] N. Z. L, R. 740,— N.Z. 

1480 iv. VPhere a de- 

famatory publication Is addressed 
to some person to whom the speaker 
is prlTlle^ to It, the presenoe 


of other people does not destroy the 
privilege, unless the fact that the 
stat^ent was made In their hearing 
is sufficient eltltor alone, or with other 
clrourostanoes of the case, to prove 
the existence of actual malioe on the 
part of the speaker. — ^Tosssl v* 
Farrant (1909), tTsToOS.— fl, AF. 
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Seci. 3. — Qualified privilege: Svb-sect, 1, Z)./ eub- 
sect. 2, A* («)♦] 

147 g. Through misdirection of letter.] 

Deft, wrote defamatory statements of pltf. in a 
letter to W. under circumstances wWch made the 
publication of the letter to W. privileged, but by 
mistt^e deft, placed it in an envelope directed to 
another person who received & read the letter. 
In an action for libel : — Held : the letter having 
been written to W. imder circumstances which 
caused the legal implication of malice to be re- 
butted, the publication to the other person, 
though made through the negligence of deft., was 
privileged in the absence of nudice in fact on his 
part. — Tompson v. Dasiiwood (1883), 11 Q. B. D. 
43 ; 52 L. J. Q. B. 425 ; 48 D. T. 943 ; 48 J. P. 
56, D. C. 

Annotations Apld. Jones v. Thomas (1885), 53 L. T. 678. 
Dbtd. Hebditoh v. Macmraine, [1894] 3 Q. B. 54. 


I holders any part of the report of the auditors 
I wddoh materially affected the accounts of the oo. ; 
(3) there was no intrinsic or extrinsic evidence 
of malice to be left to the Jury, as the report of the 
auditors was published vdthout comment, & the 
explanations offered to the auditors did not come 
before defts. ; & causing the letter to be printed 
was a reasonable & necessary mode of publishing 
it to the absent shareholders. — L awless v, Angix)- 
Egyptian Cotton Oo. (1869), L. B. 4 Q. B. 262 ; 
10 B. & 8. 226 ; 38 L. J. Q. B. 129 ; 33 J. P. 693 ; 
17 W. B. 498. 


Annotations: — As to (1) Bsld. Edmond^n r. .Birch 
__ — B. 371. As <o (2) Apld. E 

1. Oenerc 


Sc 

Horner, [1907] 1 K. B. 371. As to (2) Apld. Edmon^n 
V. Birch & Horner, [1907] 1 K. B. 871. OeneraUv.MA, 
Henwood v. Harr^n (1872), L. R. 7 C. P. 606 ; Pittard 
V. Oliver, [1891] I Q. B. 474. 

1482. Transmission by cable.] — The 

transmission unnecessarily by a post office tele- 
gram of libellous matter, which would have been 
privileged if sent in a sealed letter, avoids the 
privilege. — W illiamson v. Freer (1874), L. B. 9 
C. P. 393 ; 43 L. J. C. P. 161 ; 30 L. T. 332 ; 22 


Sub-sect. 2. — Effect of Presencje op Third 

Party. 

A. Action for Libel, 

1479. Occasion privileged — No evidence of 

malice.] — Deft., the manager of a business of 
which A. was owner, at the request of B., wrote 
down & signed as a witness a confession wlierein 
B. declared himself guilty of having robbed A. 
his late employer, & implicated pltf. who had been 
discharged from the service of A. three weeks 
before, as having shared with him, B., in the 
proceeds of the theft. There were present, when 
the document was written, B., A., deft., deft.’s 
wife, & one C,, a person ali^ in the employ of A. 
Pltf. brought an action for damages for libel 
against deft., which was tried in the county ct., 
where he recovered a verdict & £10 damages : — 
Held: (1) deft, had acted in performance of a 
social duty, & there being no inference of malice, 
the communication was privileged by reason of 
the occasion being privileged ; (2) the fact of 

deft.’s wife & C. being present did not divest the 
occasion of being privileged. — Jones v, Thomas 
(1885), 53 L. T. 678 ; 60 J. P. 149 ; 34 W. B. 104 ; 
2 T. L. B. 95, D. C. 

AnTwtation: — As to (2) BeU. Wonnhak v. Morgan (J888), 57 
L. J. Q. B. 241. 

1480. .] — Pullman v. Hill & Co., No. 1069, 

ante. 

1481. Whether privilege avoided — Mode of pub- 
lication reasonable & necessary — Causing repoH to 
bo printed.] — Pltf. was the agent of defts., a trading 
Co., & it was part of his duty to furnish them witl 
an account of his transactions, to enable them to 
prepare the balance sheet for the inspection of the 
shareholders. This balance sheet was prepared 
& duly referred to the auditors, who reported that 
there was a deficiency for which pltf. was respon- 
sible, & that his accounts had been badly kept. 
There was evidence that an explanation had 
b^n offered to the auditors, which they had 
disregarded ; hut no evidence that the directors 
h^ any knowledge of this explanation. The 
directors, after lading the accounts before a general 
mating of the shareholders, caused a letter con- 
taining the part of the report which affected the 
character of pltf. to be printed & forwarded to the 
absent shareholders: — Held: (1) this letter was 
published on a privileged occasion, as it was the 
duty of defts. to communicate, to all the share- 


W. B. 878. 

Annotations: — ^Distd. Pittard v. Oliver, [1891] 1 Q. B. 474. 

Reid. iSadirove v. Hole, [1901] 2 K. B. 1. 

1488. .1 — Edmondson v. Birch 

Sc Ck)., I/TD. & Horner, No. 1486, poet. 

1484. Transmission by post card — 

Words not understood by third party in defamatory 
sense.] — Deft, sent a post card through the post 
on an occasion which, as between deft. Sc the 
person to whom the post card was sent, was 
privileged. The statements contained in the 
post card had reference to pltf., Sc would, if con- 
nected with him, have been defamatory of him, 
but the post cai^ did not disclose the name of 
pltf. or contain any indication that the statements 
in it referred to him, & no evidence was produced 
to show that those statements were understood to 
refer to the pltf. by any person through whose 
hands the post card passed except the person to 
whom the post card was sent : — Held : pltf. had 
failed to show publication of a libel on him other 
than on a privileged occasion, &, though the mere 
fact that a communication had been sent by a 
post card instead of by a closed letter would 
generally be evidence of malice, in the present 
case, inasmuch as the communication would not 
be understood by the persons through whose 
hands it passed as referr^ to pltf., there was no 
evidence of express malice to avoid the privilege. — 
Sadgrove V. Hole, [1901] 2 K. B. 1 ; 70 L. J. K. B. 
455 ; 84 L. T. 647 ; 49 W. B. 473 ; 17 T. L. B, 
332 ; 45 Sol. Jo. 342, C. A. 

Annotation : — CODfd. Huth v. Huth, [1915] 3 K. B. 32. 

1485 . Letter dictated to clerk — Copied 

by another.] — A solr., acting on behalf of his client, 
wrote Sc sent to pltf. a letter containing defamatory 
statements about her ; the letter was dictated 
to one clerk & copied into the letter-book by 
another : — Held : the occasion was privileged, 
since the communication, if made by the solr. 
direct to pltf., would have been privileged, Sc the 
publication to the clerks was necessary Sc usual in 
the uischai^e of his duty to his clients, Sc was made 
in the interest of his client. 

It seems to me clear that there was evidence of 
publication by communicating the letter to the 
clerks (Lopes, L.J.). — ^Boxsius v. Goblet Fr^rbs, 
[1894] 1 Q. B. 842 ; 63 L. J. Q. B. 401 ; 70 L. T. 
368 ; 68 J. P. 670 ; 42 W. B. 392 ; 10 T. L. B. 
324 ; 38 Sol. Jo. 311 ; 9 B. 224, 0. A. 

Annotations : — Coofd. Edmondson v, Birch Sc Homor, 


party 


to justtoo, but who wa« as a matter of 
fivnf. not a oonstfimie, was not acting 
w orders from any i>erson wiw 


authority, is not privileged. — ^TiurroN 
V . DesouKxb (1017), 44 N. B. R. 552 ; 
36 H. L. R. 433.~-0AN, 



Part VI.- 

1»071 1 K. B. 371. Alld. Morgan v. WaUis (1»17J, 33 
L. R. 495 ; Ifloaos v. Cook, [1925] 2 K. B. 391. Raid. 
OroenUmdUr r, Wilmahurat Sc London Assocn. for Pro* 
tootion of Trade, [1913] 3 K. B. 507 ; HofC v. Britigh Sc 
Frenoh Chemical Manufacturing Co. Sc Gibson, [1918] 2 
K. B. 677. 

14S8. CO. in Japan 

engaged pltf. as their mining' manager for three 
montha, the engagement to be continued perma- 
nently if their correapondentB, a London co., 
approved. The fonner co. having consulted the 
latter, the managing director of the latter sent in 
reply a letter, in which he expressed a fear that 
pltf. might acquire information at his employers’ 
expense & use it not for their benefit, but his 
own ; & he subsequently sent a cablegram in 
code words meaning that the Japanese co. should 
have no dealings with pltf., but should give him 
notice of dismissal. The letter was dictated by 
the managing director to a clerk in the employment 
of his CO., by whom it was taken down in short- 
hand, typewritten, & copied into the co.’s open 
letter book ; & the cablegram was dictated to 
a clerk, by whom it was typewritten, &, along 
with its translation, copied into the co.’s cable 
book ; & it was then delivered to the employees of 
the telegraph co., by whom it was transmitted to 
the Japanese co. Pltf. brought an action for libel 
against the London co., in respect of the state- 
ments in the letter & the cablegram. The evidence 
showed that these communications had been sent 
in accordance with the ordinary course of business 
in the offices of the London co., & that it was 
necessary in the circumstances to send the second 
communication by cable : — Held : the publication 
by defts. of the statements complained of to the 
Japanese company was privileged ; &, as they had 
been transmitted to that co. by the usual & 
necessary means, their incidental publication to 
the clerks of the London co. & of the telegraph co. 
was also privileged. — Edmondson v. Birch & Co., 
ITTD., & Horner., [1907] 1 K. B. 371 ; 76 L. J. 
K. B. 346 ; 96 L. T. 415 ; 23 T. L. R. 234 ; 51 
Sol. Jo. 207, C. A. 

AnnokUiona : — ^Apld. Roll t?, Brit ish & French Chemical 
Manufacturing Co. Sc Gibson, [1918] 2 K. B. 677 ; Isaacs 
r. Cook, [1925] 2 K. B. 391. 

1487. Letter opened In ordinary course 

of business — By addressee’s clerk.] — A dispute 
with reference to a commercial transaction between 
defts. & M. & C. having been referred to arbitra- 
tion, M. & C. proposed to appoint pltf. as their 
arbitrator. Defts. objected to his appointment & 
wrote to M. & C. a letter containing defamatory 
statements concerning pltf. The letter was 
opened in the ordinary course of business by a 
clerk of the firm, who placed it on the desk of 
another clerk, who handed it to one of the princi- 
pals. In an action for libel defts. pleaded that 
the letter was written on a privileged occasion. 
At the trial the jury found that the letter was a 
libel, but that there was no malice, & assessed the 
damages. Upon these findings judgment was 
given for pltJ. : — Held : (1) the letter was a com- 
munication between parties having a conunon 
interest in its subject-matter, the occasion was 
therefore privileged ; (2) the privilege was not 
lost by the publication to the clerks of M. & C., & 
judgment ought therefore to be entered for defts. 
— ^Ropp V, British & French Chemical Manu- 
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FACTURING Oo. & GiBSON, [1918] 2 K. B. 077 ; 87 
L. J. K. B. 996 ; 119 L. T. 436 ; 34 T. L. B. 486 ; 
62 Sol. Jo. 620, 0. A. 

B. Action for Slander • 

(a) In Oeneral. 

1488. Uabllity for false charges.] — If an ap- 
prentice, whose master’s business lies in precious 
articles constantly lying about, an habitual 
thief, the master may discharae him ; & chaiges 
of theft made to his father will be privileged, but 
the master ‘will be liable in slander for false charges 
made to third parties. — Cox v. Mathews (1861), 
2 F. & F. 397, N. P. 

Annotations : — Ifentd. Lewis r. Peaoey (1862), 10 W. R. 

7.97 ; Learoyd v. Brook, [1891] 1 Q. B. 431. 

1489. Whether privilege avoided — Proof of 
malice.] — A., the tenant of a farm, required some 
repairs to be done at the farm house, & B., the 
agent of the landlord, directed C. to do the work. 
C. did it, but in a negligent manner, &, during the 
progress of it, got dru^ ; Sc some circumstances 
occurred which induced A. to believe that C. 
had broken open his cellar door & obtained 
access to his cyder. A., two days afterwards, 
met C. in the presence of D. & chaiged him with 
having broken his cellar door, & with having got 
drunk & spoilt the work. A., afterwards told D. 
in the absence of C. that he was confident C. 
had broken open the door. On the same day 
A. complained to B. that C. had been negligent 
in his work, had got drunk. Sc he thought he had 
broken open his cellar door : — Held : (1) the com- 
plaint to B. was a privileged communication, if 
made bond fide^ Sc without any malicious intention 
to injure C. ; (2) the statement made to C. in the 
presence of D. was also privileged, if done honestly 
& bond fide ; Sc the circumstance of its being made 
in the presence of a third person does not of itself 
make it unauthorised. Sc it was a question to be 
left to the jury to determine from the circum- 
stances, including the style Sc character of the 
language used, whether A. acted bond fidCj or was 
influenced by malicious motives ; (3) the statement 
to D. in the absence of C. was unauthorised Sc 
officious, Sc therefore not protected, although made 
in the beUef of its truth, if it were in point of fact 
false. 

(4) Tlie law considers such publication as 
malicious, unless it is fairly made by a person in 
the discharge of some public or private duty, 
whether legal or moral, or in the conduct of lus 
own affairs, in matters where his interest is con- 
cerned. In such cases, the occasion prevents the 
inference of malice, which the law draws from 
unauthorised communications. Sc affords a quali- 
fied defence depending upon the absence of actual 
malice. If fairly warranted by any reasonable 
occasion or exigency. Sc honestly made, such com- 
munications are protected for the common con- 
venience Sc welfare of society ; Sc the law has not 
restricted the right to maKe them within any 
narrow limits (Parke, B.). — ^Toogood v. Spyring 
(1834), 1 Cr. M. & R. 181 ; 4 Tyr. 682 ; 3 L. J. Ex. 
347 ; 149 E. R. 1044. 

Annataiiona : — As to (1) Oonsd. Stuart c. Bell, [1891] 2 

Q. B. 341. As to (2) FoUd. Padmore v. Lawrence (184^, 

11 Ad. Sc El. 380 ; Taylor v. Hawkins (1851), 16 Q. B. 

308. (Jonid. Jackson v, Hopperton (1864), 16 C. B. N. S. 

of other people does not destroy the 
privilese, umess the fact that the 
statement was made in their hearing 
is Boffleient eitlb^r alone, or with other 
eiroumstanoes of the case, to prove 
the existence of actual malice on the 
part of the speaker. — ^Tossbi:, «. 
Parrant (1909), T. S, 693.-8. AP. 
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1489 i. Wheiher priviUoe avoided — 
molioe.) — R obb e. Morrison 
(1020)^110 S. R, N. 8. W. 163; 37 
N. 8. W. w. N. 21.— AU8. 

1489 


COHKN (1904), 24 N. Z. L. R. 625. — 

N.Z. 

1489 iU. .]— Hill e. Bal- 

KIND, [1918] N. Z. L. R, 740.— N.Z. 

1489 Iv. Where a de- 

famatory publication Is addressed 
to some person to whom the speaker 
is privUe^ to meke it, the presence 
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Libel and Slandbb. 


Se^, 3 . — Qtmiified privilege : Siib'Sect, 2, B. (a) 4? 
(b) ; mb-aeci. 3, (a) <& (b) 'ip 

829 ; Adam tJ. Ward. fl917J A. O. 309. B^. Q^thfl «. 

Lewis (1845), 7 Q. B. 61 ; Cooke v. Wlldee (1855), 5 E. & 
B. 328 ; Senior v. Modland (1858), 4 Jur. N. S. 1089 : 
Lawless v. Anglo -Egryp Wan Cotton Co. (1869). L. R. 4 
Q. B. 262 ; Henwooa v. Harrison (1872), L. R. 7 C. P, 
606. As to (3) Refd. Klne v. Sewell (1 838), 3 M. & W. 297 ; 
Manby v. Witt (1856), 18 0. B. 544. Ae to (4) Aldd. Klne 
V. Sewell (1838), 3 M. & W. 297 ; Blaokham e. Pn»h 
(1846), 2 C. B. 611. Oonad. Godhead v. Klobarda (1846), 
2 C. B. 609 ; Harrison v. Bush (1855), 5 E. & B. 344. 
Apld. Croft V. Stevens (1862), 7 H. & N. 570 ; Whltoley v. 
Adams (1863), 15 C. B. N. S. 392. CSomd. Cowlw v. Potts 
(1865), 6 New Rep. 289. Aldd. Harrison e. Fraser (1881), 
29 W, R. 652. Consd. Capital 8c Counties Bank v. Henty 
(1882), 7 App. Cas. 741. Apld. Jones v. Thomas (1886J, 
63 L. T. 678 ; Stuart V. Bell, [1891] 2 Q. B. 841, Apprvd. 
Macintosh v. Dun, [19081 A. C. 390. Apld. London 
Assocn. for Protection of Trade & .Greenland!^ [1916] 2 
A. C. 15. Befd. Bennett r. Deacon (1846), 2 C. B. 628 ; 
Taylor v. Hawkins (1851), 16 Q. B. 308 ; Revls v. Smith 
(1856), 20 J. P. 453 : Crisp v. Gill (1857), 6 W, R. 494 ; 
ShuflHebottom e. Allday (1867), 28 L. T. O. S. 292 ; 
Senior v. Medland (1858), 4 Jur. N. S. 1039 : Hamon v. 
Falle (1879), 4 App. Cas. 247 ; Hebdltch v. Maollwalne, 
[1894] 2 Q. B. 54. 

1490. .] — Taylor v, Hawkins, 


No. 1931, post, 

.] — Deft., who had pur- 
chased a piece of Iamb from a butcher, went into 
the butcher’s shop on the following day, & in the 
hearing of several persons, said to the butcher, 
“ I meant to have dealt with you in future ; but 
you changed a piece of lamb I bought yesterday & 
substituted a coarse piece of mutton ” : — Held : 
if used honestly the words were privileged by 
reason of occasion. — Crisp v. Gill (1857), 29 
L, T. O. S. 82 ; 5 W. R. 494. 

1492. .] — Davies v, Snead, No. 


1455, ariie, 

1493, Not made to more persons than 

necessary.] — Deft., in the presence of a third 

E erson, not an officer of justice, charged pltf. with 
aving stolen his property, & afterwards Treated 
the charge to another person, also not an officer of 
justice, who was called in to search pltf, with the 
consent of the latter ; — Held : the charge was 
privileged, if deft, believed in its truth, acted 
bond fide, & did not make the charge before more 
persons, or in stronger language, than w^as neces- 
sary ; & that it was a question for the jury, & not 
the judge, whether the facts brought the case 
within this rule. — Padmore v. Lawrence (1840), 
11 Ad. & El. 380 ; 2 Per. & Dav. 209 ; 9 L. J. Q. B. 
137 ; 4 J. P. 42 ; 4 Jur. 468 ; 113 E, R. 460. 
Anrwialions : — ^Apld. Jones v. Thomas (1885), 63 L. T. 678. 
Reid. Griffiths v. Lewis (1845), 7 Q. B. 61 ; Taylor v. 
Hawkins (1851), 15 Jur. 746 ; Campbell v. Spottlswoode 
(1863). 27 J- P. 501 ; Collins v. Cooper (1902), 19 T. L. K. 
118. 


1494. Warning plaintiff’s fellow servants.] 

— Somerville v. Hawkins, No. 1437, ante, 

1495. Presence of reporters at meeting.] — 

A shareholder of a railway co. having summoned 
a meeting of shareholders which he invited others, 
& especially the reporters for the public press, 
to attend, & at this meeting made defamatory 
comments on the conduct of pltf., one of the 
directors, relating to the affairs of the co. : — Held : 
though a discussion of the matter before a meeting 
of shareholders would have been excused, there 


WAS not excuse for a publication to others than 
shareholders^ — ^P arsons v, Subgey (1864), 4 

1496 . ,] — At a meeting of a board of 

guardians, of which pltf. had been the clerk, a 
member of the board, in the course of a discussion 
concerning pltf.’s accounts, made certain defa- 
matory statements concerning pltf., without 
malice & bond fide believing that what he said was 
true. In accordance with the regular custom of 
the board, reporters were present at the meeting : 
— Held : the privilege which would have attached 
to the statements, if made in the presence of 
guardians only, was not taken away by the presence 
at the meeting of reporters or persons other than 
guardians. — ^P ittabd v. Oijver, [1891] 1 Q. B. 
474 ; 60 L. J. Q. B. 219 ; 04 L. T. 768 ; 55 J. P. 
100 ; .39 W. R. 311 ; 7 T. L. R. 188, C. A. 
Annoiaiion : — Meatd. Tenby Corpn. v. Mason (1908), 6 

L. G. R. 283. 

(b) Anstoera to Inquiries. 

1497. Whether privilege avoided — Answer in 
presence of third party.] — Pltf., a dissenting 
minister, accompanied by a friend, went to deft., 
who, in answer to questions put by pltf. & his 
friend, stated that his, deft.*s, wife had been 
cautioned against pltf. as a drunkard, etc. ; — 
Held: (1) this was a privileged communication, 
& slanderous expressions used in it were not 
actionable, if deft, spoke bond fide, & was not 
actuated by malice ; (2) it was incumbent on pltf. 
ti) prove that deft, was actuated by malicious 
motives. — W arr v. Jolly (1834), 6 0. & P. 406, 
N. P. 

Annotation: — As to (1) Contd. Griffiths t>. Lewis (1845), 7 

g. B. 61. 

1496. .]— Taylor v. Hawkins, No. 

1931, posL 

1499 , Answer a repetition of the 

slander.] — Pltf. inquired of deft, if he had accused 
her of using false weights in her trade. Deft., 
in presence of a third per^n, answered ; “To 
be sure I did. You have done it for years “ : — 
Held : the latter words were actionable, & not 
privileged by reason of pltf.’s inquiry ; the evi- 
dence showing that such inquiry was caused by a 
former statement of deft, himself. — Griffiths v. 
Lewis (1845), 7 Q. B. 61 ; 14 L. J, Q. B. 107 ; 
6 L. T. O. 8. 62 ; 9 Jur. 370 ; 115 E. R. 411 ; 
avbsequcnt proceedings (1840), 8 Q. B. 841. 


Sub-sect. 3. — To what STATE3fENTS Privilege 

Extends. 

A. Staiements in Discharge of Public or Private 

Duty. 

(a) In General. 

1500. General rule.] — Every wilful unauthorised 
publication, injurious to the character of another, 
IS a libel ; but whei'e the writer is acting on any 
duty, legal or moral, towards the i^rson to whom 
he wi*itee, or where he has, by his situation, to 
protect the interest of that person, tliat which he 


1494 1. Warning plainti 

fdUm servants .] — A. B. v. X. Y., C. 
v. X. Y., [1917] 8. C. 15.— SCOT. 

- Strangers at meeting .] — Hone 

tj. Glass (1879). O. B. & F. 66.— N.; 

Overhearing a ren, 
possibility.] — Words charging 
oflfenoe of adultery uttereSTm ' 
presouoe of the accused persons coni 
tute a privileged coimnunlostlon, 
tl« privilege is not lost by the fact i 
the words might have been overhe 


by third mrsons, In the absence of 
evidence that the words were over- 
heard by them. — G orman r. Urqu- 
HAKT (1897), 34 N. B. K. 322.— CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— 
A. (a). 

15001. Oeneral ntlc.l — BotTROARD v. 
Barthblmbs (1897), 24 A. R. 431. — 

1600 U. .) — ^An occasion Is privi- 


leged where the person who makes 
a communication has an Interest or a 
duty to make it to the person to whom 
he does make It, & the person to whom 
he does make it has a oorrespondlng 
Interest or duty to receive It. — 
Bancroft v. Canadian Pacific Ry. 
Co. (1920), 2 W. W. R. 866 ; 58 D. L. R. 
272 ; 80 Man. L. R. 401.— CAN. 

1600 Hi. .1— OWBNS V. Robbris 

(1857), 29 L. T. 0. S, 39.— IR. 



Past VI.— Deienoes. 


119 


writes under such circumstances is a privileged 
communication, & no action will lie for what is 
thus written, iinless the writer be actuated by 
malice. 

A., being a tenant of B., was desired by B. to 
inform him if he saw or heard anything respecting 
the game. A. wrote a letter to B., i^orming B. 
that his gamekeeper sold game : — Held : if A. 
had been so informed, & b^eved the fact to be 
so, this was a privileged communication, the 
gamekeeper could not maintain any action for a 
libel. — Cockayne r. Hodgkisson (1833), 6 0. & 
P. 643. 

Annotation: — Oonsd. Coxhead v. Rloharda (1846), 2 C. B. 

669. 


leged communication, it was properiy left to the 
jury to consider, whether the second letter was 
written by A. band fide^ or with an intention to 
injure the servant. 

Semble : a character of a servant, if given bond 
fide, is a privileged communication, although it 
had not been applied for. — ^Pattison v. Jones 
(1828), 8 B. & 0. 678 ; 3 0. & P. 383 ; 3 Man. & 
By. K. B. 101 ; 7 L. J. O. S. K. B. 26 ; 108 E. R. 
1167. 

Annotations : — CSonid. Coxhead v. Richards (1846), 2 C. B. 
569. Befd. Brooks v. Blanshard (1833), 1 Cr. & M. 779; 
Toogood V. Spyrins (1834), 4 Tyr. 582 ; Fryer u. Kha- 
nersley (1863), 15 C. B. N. S. 422 : Henwood t>. Hai^s^ 
(1872), L; R. 7 C. P. 606 ; Stuart®. Bell, [1891] 2 Q. B. 
ail 


1501. .] — Shipley v. Todhunter, No. 896, 

ante, 

1602. .] — Davies v. Snead, No. 1455, 

ante, 

(b) In Answer to Inquiries. 
i. Staiements in Character given to Servant, 

1508. Whether privileged J — Edmondson v. 

Stephenson (1766), Bull. N. F. 8. 

Annoiaiions : — Folld. Rogers ®. Clifton (1803), 3 Boa. & P. 

587 ; ChUd V. Affleck (1829), 9 B. & C. 403. Befd. 

Bromage v. Prosser (1825), 4 B. & C. 247 ; Blackburn v. 

Blackburn (1827), 4 Bing. 395 ; Coxhead v. Richards 

(1846), 2 C. B. 669 ; Jackson v. Hopperton (1864), 16 

C. B. N. S. 829. 

1604. — Lowry v. Aikenhead (1768), 

cited in 3 Bos. & P. at p. 594 ; 127 E. R. 321. 

Annotations : — Conid. Rogers o. Clifton (1803), 3 Bos. & P. ' 

687. Befd. Coxhead r. Richards (1846), 2 C. B. 569. 

1505. .] — A servant cannot maintain an 

action against his former master for words spoken, 
or a letter written, by him, in giving a character 
of the servant, unless the latter prove the malice 
as well as falsehood of the charge ; even though 
the master make specific charges of fraud. — 
Weatherston V. Hawkins (1786), 1 Term Rep. 
110 ; 99 E. R. 1001. 

Annoiaiions: — ^FoUd. Rogers v. CHifton (1803), 3 Bos. & P. 

587. CSonid. Bromage v. Prosser (1825), 4 B. & C. 247 ; 

Blackburn v. Blackburn (1827), 1 Moo. & P. 33. Befd. 

Pearson r. Le Maltre (1843), 12 L. J. C. P. 253. 

1506. .1 — If pltf. has applied to the under- 

sheriff of Middlesex to appoint him a sheriff’s 
officer, &, in answer to the inquiries of the imder 
sheriff as to his fitness, deft., another officer, to 
whom pltf. had been a bailiff’s follower, says he 
robbed him ; such communication is confidential, 
&> is as much privileged as the communication of 
a master in giving a character to a servant ; & in 
such a case It is competent to the master, under 
the general issue, to put in proof any part which 
goes to show, that, in making the slanderous 
assertions, he was not actuated by malice. — Sims 
V. Kinder (1824), 1 0. & P. 279, N. P. 

1607. ,1 — A. having discharged his servant, 

& hearing that he was about to be engaged by B., 
wrote a letter to B. &; informed him that he had 
discharged him for misconduct. B., in answer, 
desired further information. A. then wrote a 
second letter to B. stating the mimds on which he 
had discharged the servant. In an action by the 
servant agamst A. for a libel contained in this 
letter ; — Held : assuming the letter to be a privi- 


1508. .1 — In an action for libel, it appeared 

that deft., with whom pltf. had lived as servant, 
in answer to inquiries respecting her character, 
wrote a letter imputing misconduct to her whilst 
in that service, & after she left it ; &> deft, also 
made similar parol statements to two persons that 
had recommended pltf. to her ; — Held : neither 
the letter itself nor the parol statements proved 
malice, &, consequently, the letter was a privileged 
communication, &; pltf. not entitled to recover. — 
Child v. Affleck (1829), 9 B. & 0. 403 ; 4 Man. 
& Ry. K. B. 338 ; 7 L. J. O. S. K. B. 272 ; 109 
E. R. 150. 

Annotations : — ColUld. Coxhead v. Richards (184^, 2 C. B. 

569. Befd. Toogood V. Spyring (1834), 4 Tyr. 582 ; 

Fountain v. Boodle (1842), 3 Q. B. 5 ; Wenman v. Ash 

(1853), 13 C. B. 836 ; Jackson v. Hopperton (1864), 16 

a B. N. S. 829. 

1509. .] — Cockayne v. Hodgkisson, No. 

1500, ante, 

1510. .] — Rumsey r. Webb, No. 1541, post. 

1611. .] — In answer to an inquiry as to the 

character of a governess deft, wrote a letter in 
which she said, “ I parted with her on account of 
her incompetency, & not being ladylike nor good 
tempered.” 

To this letter there was the following pos^ 
script : “ May I trouble you to tell her that, this 
being the third time I have been referred to, I 
beg to decline any further applications.” In an 
action by the governess agamst deft, for writing 
this letter, she gave evidence tending to negative 
the statement in it of her qualifications, &> she 
proved that previously the writer had recom- 
mended her as a governess. The judge directed 
the jury that the letter being an answer to an 
inquiry into the character of a servant fade 

it was privileged, but that the letter iiself Sc the 
facts proved were some evidence for them, that 
the writer was actuated by express malice, to 
rebut any inference of which deft, might have 
given evidence to show that the statement itself 
of the character was a true one, or that she 
believed or had reason to believe it to be a true 
one : — Held : this direction was right. — ^Fountain 
v. Boodle (1842), 3 Q. B. 5 ; 2 Gal. Sc Dav. 455 ; 
114 E. R. 408. 

Annotations: — ^Beld. Brine v. Bazalgette (1849), 3 Exoh. 

692 ; Gardner v. Slade (1849), 13 Q. B. 796 ; Harris v, 

ThompBon (1853), 13 C. B. 333 ; British Ry. Trafflo & 

Electric Co. v. C. R. C. Co. & L. C. C., [1922] 2 K. B. 260. 

1512. .] — Jackson v, Hopperton, No. 

1942, post. 


15001V. .) — Brad NKY Virtue 

(1909), 28 N. Z. L. R. 828.~-N.Z. 


1600 V. . 

(1828), 4 Murr. 


] — Kinoan V. Watson 

486.-H#0OT. 


.>— Hill v. Thomson 

(1892), 19 R. (Ct. ot Sees.) 877 ; 29 
So. L. R. 817.--«COT. 

1500 vll. .] — Dippenaab®. Hau- 

man (1878), Buck. 186.— «. AF. 


(1892), 19 R. ( 
So. L. R. 817.““H 


b. Mivepresentation not protected 


hy privileae — As between banker cus- 
tomer.} — ^McNicklk V. Bank op New 
South Wales (1881), 2 N. S. W. L. R. 

7.— AUS. 

PART VI. SECT. 3, SUB-SECT. 8.— 
A. (b) i, 

15031. Whether privileaed.}—vrben 
application Is made for the oharaoter 
of a ibrvant, the law does not compel 


the master to give a character, but bj 
law he Is justlned in giving: a true one 
He is not, however, entitled to publbO 
It at his jovial meetings, or anywhere 
without suffloieut cause for statixig it.— 
Chkistian ®. Kennedy (Lobd) (1818) 
1 Murr. 427.— SCOT. 

0 . Inconsistent statements.} — 

Macdonald ®. M*Ooll (1001), 

P. (Ct. of Sees.) 1082 ; 38 So. li. B 
781; 9 S. L. T. liO.-^COT. 



120 


Libei, and 


Sect* 8 . — Qualified privilege: Sub-sect. 3, A. 
a. &ni., & (c)i. <fc it.] 

1618. .] — letter written in answer to 

inquiries about the character of a servant is 
privileged in this sense only, that although it 
contai^ defamatory statements it will not simport 
an action for libel unless malice is shown ; but it 
is not privileged in the sense of being privileged 
from production, such privilege being confined to 
communications with the legal advisers of the 
party. — Webb v. East (1880), 6 Ex. D. 108 ; 49 
L. J. Q. B. 250 ; 41 L. T. 715 ; 44 J. P. 200 ; 28 
W. R. 336, C. A. 

Annotations: — Mentd. McLean & lUgg: v. Jones (1802). 66 
L. T. 653 ; Spokos v. Grosvenor Hotel Ck)., (1897] 2 Q. B. 
1 24« 

1514. .] — Edmondson v. Birch & Oo., 

Ltd., & Horner, No. 1480, ante. 

1515. Inquiry with view of obtaining 

actionable answer.] — Though a letter, giving a false 
character of a servant, may be the ground of an 
action, yet if written as an answer to a letter sent, 
not with a view of obtaining a character, but with 
an intention of obtaining such an answer as should 
be the ground of an action, no action can be sus- 
tained. — K ing v. Waring (1803), 5 Esp. 13, N. P. 

Volunteered statements as to servants .] — See 
Sub-sect. 3, A. (c), post. 

ii. Statements as to Credit of Traders. 

1516. Whether privileged.] — S torey v. Chal- 
LANDS. No. 2144, post. 

1517. .] — King v. Watts, No. 2145, post. 

1518. .] — A. having contracted to buUd a 

house for B. employed C., a carpenter, to do some 
wood work, for which A. had given an estimate. 
The amount of the bill for this work exceeded the 
estimate, & B. applied to D. to recommend him 
a surveyor, upon which D. told B. that be had seen 
C. take away some of the quarterings. B. in- 
formed A. of it, who came to D., & asked him if 
he said so, & D. replied ** Yes, I saw the man 
employed by you, taJce from B.’s house two long 
pieces of quartering. I hallooed to the man.” 
In an action of slander brought by C. against D. : 
— Held : this was a privileged communication, & 
pltf. could not recover unless it appeared that 
deft, was actuated by malicious motives. — K ine 
V. Seweu. (1838), 3 M. & W. 297 ; 1 Horn & H. 
83 ; 7 L. J. Ex. 92 ; 150 E. R. 1167. 

Ani^^um Henwood v. Harriflon (1872), L. R. 7 

C. P. 606. 

1519. — j — .] — Deft., manager of a bank, having 
been applied to for information respecting pltf., 
who liad had business transactions with the bank 
in which appct. was interested, gave to appct. 
an anonymous letter, which he had received a year 
previously, & which contained libellous charges 
agmnst pltf. : — Held : the communication was 
pnvileged.— R obshaw v. Smith (1878), 38 L. T. 

An^aiio^.—ConatL Waller v. Loch (1881), 51 L. J. Q. B. 

r. wilmshurst Sc London AstKXJn. 
for Protection of Trade, [1913J 3 K. B. 507. 

1520. Communications by trade protection 

verdict for damages having been 
^ action for libel against reaps., who 

carried on the business of a trade protection 
society , that is, of obtaining information with 
referqpce to the commercial standing & position 
of persoiu in New South Wales & elsewhere. Sc in 
commumc ating such information confidentially 


PART VI. SECT. 8, SUB-SECT. 8.- 
A. (b) il. 

l^yilcped — Company 
^^ProtectUm of traders.}— B ayvk & 
Thomson v, Stubbs, Ltd. (1901), 8 


to subscribers to the agency in response to their 
specific Sc confidential inqinries, the liHiU Ot. of 
New South Wales ordered a new trial* Sc High 
Ot. of Australia entered judgment for resps. : — 
Held : the orders of both Cts. must be reversed. 
The occasion was privileged if the communication 
injurious to pltfs.’ character was made in the 
general interest of society Sc from sense of duty ; 
not so, if it was made from motives ot self-inter^t 
by those who for the convenience of a class trade 
for profit in the characters of other persons, Sc who 
offer for sale information which, however cautiously 
Sc discreetly sought, may have been improperly 
obtained. — ^cintosh v. Dun, [1908] A. C. 390 ; 
77 L. J. P. C. 113 ; 99 L. T. 64 ; 24 T. L. R. 
705, P. a 

Annotations : — ^Apld. EUdnston v. London Assoon. for 
Protection of Trade (1911), 28 T. L. R. 117. Diatd. 

London Assocn. for Protection of Trade v. Oreenlands, 

(1916] 2 A. C. 15. 

1521. .] — An unincorporated body 

called the I^ndon Assocn. for Protwtion of Trade, 
now comprising over 6,000 members, was formed 
for the purpose (inter alia) ot making inquiries as 
to the commercial standing Sc credit of traders. 
No quahfication for membership was required 
beyond the payment of an annual subscription, 
which entitled each member to a certain number 
of inquiries free, to a further number for an 
^ditional payment, but subject to a condition 
in every case against divulging the information 
so acquired. The assocn. did not trade for 
profit. A member of the assocn. applied for 
information as to the commercial credit of a 
trading co. with whom he proposed to deal. 
The secretary of the assocn. having applied to W. 
for the information, W. made a report, for which 
he was paid a small fee, containing untrue Sc 
defamatory statements of the co. The secretary 
sent a report in substantially the same terms to 
the member. In respect of the secretary’s report 
the CO. brought an action for libel against W., the 
assocn., Sc the secretary. The jury returned a 
verdict of £750 against W. agamst whom they 
foimd express malice, & of £1,000 against the 
assocn. Sc the secretary. Sc judgment was entered 
accordingly. An apphcation to the Ct. of Appeal 
by the two latter defts. for judgment on the 
ground that the report was published on a privi- 
leged occasion was refused. In the House of 
Lords pltf. co. consented to the judgment obtained 
^ them against the assocn. l^ing set aside : — 
Held : the secretary in making the inquiry Sc the 
report was acting, not as the agent of the assocn. 
as a^ whole, but as the confidential i^ent of the 
particular member. Sc the publication was there- 
ore made on a privileged occasion. — London 
Assocn. for Protection op Trade v. Green- 
lands, Ltd., [1916] 2 A. C. 15 ; 86 L. J. K. B. 
698 ; 114 L. T. 434 ; 32 T. L. R. 281 ; 60 Sol. Jo. 
272, H. L. ; revsg. S. C. sub nom. Grebnlakds, 
Ltd. V. Wilmshurst Sc London Assocn. for 
Protection of Trade, [1913] 8 K. B. 507, 0. A. 

AtmoUaions :—kpUL Adam v. Ward, J1917J A. C. 309. 

Hobson V. Long. (1914] 3 K. B. 1245 ; Wlffen v. 

Bailey Sc Romford U. D. 0. (1914), 112 L. T. 274 : Thomas 

V. Moore, (1018] 1 K. B. 656 ; Pratt t>. British Medical 

Assoon., (1919] 1 K. B. 244. 

See, also, Nos. 1582-1589, post. 

iii. Other Cases. 

1522. Statsment fubftantlatliig previous volun- 
teered statement.] — ^Where a person 


8 S. L. T. 412.— SOwT. 

•' MercanSQe inquiry aqentB.} 

— FrrzaiMONs e. Duncan fe - 

Oo., [1908] 2 I. R. 607.— W. 


PART VI. SECT. 8, 8UB-8B0T. 8. 
A. (b) iii. 

^ t. Statement by sSopIeeMMr— . 
ing rsmawd of por^ad from 
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Part VI.— Defences, 


false repoitfl prejadidal to a tradesman, & beii^ 
called on by the employers of the tradesman 
to examine tbe matters complained of, repeats 
to them the false statements, such statements 
are not privileged communications. — Smith v. 
Mathews (1831), 1 Mood. & R. 151, N. P. 

Annotations : — Apld. Qrlfflths v. Levita (1845), 7 Q. B 61 
Btfd. (IreenlandB t>. Wilmshurst (1912), 29 T. L. R. 64 . 

162S. Statement by subscriber to charity — in 
answer to inquiry by another subscriber.]— 
Maetxk V. Stbono, No. 1602, post. 

1524. Report by public society — Society for sup- 
pression of mendicity.] — Waller v. Loch, No. 
1445, ante. 

1525. Statement by servant — As to character of 
fellow servant — In answer to inquiry by master.] — 

Statements made by a servant in answer to 
inquiries made by her mistress with reference to 
the conduct & character of another servant are 
privileged. — ^M bad v. Hughes (1891), 7 T. L. R. 
291. 


1526. Statement to military representative — 
Pending appeal — Against refusal of exemption from 
military serviob.] — Pltf. who had been refused 
exemption from military service by the local 
tribunal, appealed to the appeal tribunal. While 
the app^ was pending, defta. in answer to a 
letter from the military representative, wrote a 
letter, which pltf. alleged was a libel on him. 
The judge held that the letter was entitled to 
qualified, but not to absolute, privilege. The 
jury found malice, & awarded damages ; — Held : 
on the facts, the privilege was not absolute, but 
there was no evidence on which any reasonable 
man could find malice, & therefore deft, was 
entitled to judgment. — Gerhold v. Baker (1918), 
35 T. L. R. 102 ; 63 Sol. Jo. 135 ; 82 J. P. Jo. 
549, C. A. 


(c) Volunteered Statements. 
i. By Master concerning his ServanXs. 

1527. Statements to fellow servants.] — Deft, 
having given notice of dismissal to his footman & 
cook, they separately went to him & asked his 
reason for discharging them, when he told each, 
in the absence of the other, that he, or she, was 
discharged because both had been robbing him ; 
whereupon each brought an action for the words 
so spoken to the other ; — Held : a privileged 
communication. — Manby v. Witt, Eastmead v. 
Witt (1856), 18 C. B. 544 ; 25 L. J. C. P. 294 ; 
27 L. T. O. 8. 187 ; 20 J. P. 646 ; 2 Jur. N. S. 
1004 ; 4 W. R. 013 ; 139 E. R, 1482. 

Annotations : — ^Ezpld. Henwood v. Harrison (1872), L. R. 7 


C. P. 600. Befd. JSeniar v. Hedland (1858), 4 Jur. N. 8. 
1039 ; Caulfield v. Whitworth (1868), 18 L. T. 527 ; 
Davies v. Snead (1870), L. R. 6 Q. B. 608. 

1528. .l-r-Defte. in a printed monthly 

c^ular issued to their servants stated they had 
dismissed pltf. for gross neglect of duty : — Held : 
the occasion was privilege, in the absence of 
evidence of malice or abuse of anifJim^y, as it was 
clearly to the interest of defts. that their servants 
should know that gross misconduct would be 
followed by dismissal. — ^Hunt v. Great Northern 
Ry. Co., [1891] 2 Q. B. 189 ; 60 L. J. Q. B. 498 ; 
55 J. P. 648 ; 7 T. L. R. 493, C. A. 

Annotations ; — Bsfd. Greenlands r. Wl’niBhurst 8c London 
Assoon. for Protection of Trade. [1913] 3 K. B. 607 ; 
Myroft V. Sleight (1921), 90 L. J. K. B. 883. 

1529. Statements to parent or guardian.] — Cox 

V. Mathews, No. 1488, ante. 

1630. .] — Letter written by mistress of 

servant girl to a person, in loco parentis : — Held : 
privileged. — ^Abebdein v. Macleay (1893), 9 
T. L. R. 539, N. P. 

1531. Statement to servant libelled.] — Deft., 

the wife of a tradesman, being informed that a 
female assistant in her husband's employment 
was dishonest, wrote at his request & sent a letter 
accusing her of theft, & strongly reproaching her. 
On an indictment for libel : — Held : the occasion 
was^ privileged, &, therefore, in the absence of 
malice deft, was not liable ; (2) the terms of a 
letter written under such circumstances ought 
not to be too nicely criticised. — R. v. Perry 
(1883), 15 Cox, C. C. 169. 


ii. By Former Master concerning Servants. 

1532. Whether privileged.] — Lowry v. Aiken- 
head (1768), cited in 3 Bos. & P. at p. 594 ; 127 
E. R. 321. 

Annotations : — Conid. Rogers v. Clifton (1803), 3 Bos. 8c P. 

687. Refd. Coxhead v. Richards (1846), 2 C. B. 669. 

1533. .] — Pattison v. Jones, No. 1507, 

ante. 

1534. .] — Where deft., the captain of a ship 

of which pltf. was chief mate, made a communica- 
tion to the chief clerk of the J. coffee house, by 
whom pltf. & deft, had been introduced to one 
another, to the effect that pltf. was addicted to 
drinking, by reason of which pltf. lost an expected 
appointment : — Held : a privileged communica- 
tion, in the absence of proof of malice ; the rule 
being, that if a man give a character of a servant 
& utter what he verily believes to be true, though 
it should afterwards turn out not to be true, tlmt 
would not be proof of malice. But if it be proved 
that he knew it to be untrue when he uttered it. 


— Artist defamed.} — Brown v. Mc- 
CiTRDY (1888), 21 N. 8. R. (9 IL 8c G,) 
201. --CAN. 

Z. Statement by doctor — That ma^ 
t^nity nttrse axis addicted to drink .] — 
Applt., a medical practitioner, who had 
special means of knowing resp.’s quail- 
“Option as a maternity nurse, being 
asked as to her character by a friend, 
strongly advised him not to employ 
her, as she was addicted to drink. 
Subsequently he voiunteored Informa- 
tion of a similar nature to the same 
poropn. Applt. honestly beUevod in 
tne truth of bJs statements, 8c was not 
actnated by lU-wlU to reap. Heid ; 
the oommunloattons were privilege. — 
Rbyno^b V, Ainsucy (1904), T. S. 
068 .-H 8 . AF. 


PART VI. SECT. 8, SUB-SBCT. 3.- 
A. (0) i. 

1887 L Statemenis to fdlow servants, 

o- o. is.—acoT. 


Sttaemenis to parmt or 


dian.] — Gor«t r. Bark (1887), 13 
O. II, 644.— CAN. 

h. Statemenis in presence of feUow 
servants.}— X master Is not necessarily 
liable iu dame^es because, in the 
presence of fellow servants or even of 
casual bystanders, be accuses his 
servant of theft. Such an accusation 
is prirnA facie privileged, 8c to destroy 
the qualified prlvlle^ there must be 
some evidence of malice, such as nrant 
of belief iu the accusation, intemperate 
language, seeking the opportunity to 
make the accusation publicly, or the 
like. — G ildnkr v. Bussb (1902), 22 
C. L. T. 137 ; 3 O. L. R. 561.— CAN. 

k. Statement to police — Concern- 
ing alleged theft — Charge uriihdraim.]— 
A. t5. B. (1853), 16 Dunl. (Ct. of 8^.) 
269 ; 26 Sc. Jur. 129.— SCOT. 

PART VI. SECT. 8, SUB-SBCT. 8.— 

A. (e) U. 

1682 1. Whether privUeged.} — Ryan t?. 

(1882), 3 N. S. W. L. R. 


309.— AUS. 

1632 ii. .] — S. dismissed pltf. for 

alleged dishonesty : 8c by his dictions 
placards describing the offence 8c 
stating pltf.’s dismissal were posted 
up in tne oo.*s private offices 8c in 
circular books for the information 8c 
warning of tbeoo.'s employees : — Held: 
the communication to the employees 
was privileged, as made by a person 
having a duty or interest to per- 
sons baviiw a oorresj^ndlng duty or 
interest. — Tench v. Great Western 
Ry. Oo. (1872), 33 U. C. R. 8.— CAN. 

1688iii. .] — ^Watson t>. Burnet 

(1862), 24 Dunl. (Ct. of Seas.) 494 ; 34 
Jnr. 359. — SCOT, 

1682 iv. .] — Fabquhar V. Keish 

(1890), 17 R. (Ct. of S^,) 716 ; 27 
So. L. R. 549.— SCOT. 

1532 V. .) — ^Watson v. Qowan 

(1900), 15 K. D. O. 43.— S. AT. 

1. That servant member of famtiy 
of thieves,] — Mn.T.WR v. Jookbton 
(1874), 23 0. P. 680.— CAN. 
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Libel and Slandeb. 


Sect, Qualified privilege : Svb-sect* 3, A» (c) it., 


that would be proof of malice, & would deprive 
him of any claim to privilege, — Tremaine v. 
Parker (1849), 12 L. T. O. 8. 312, N. P. ; aubse^ 
giterU proceedings, 12 L. T. O, 8. 831. 

1535. J — Case for slanderous words. Plea, 

not guilty. Pltf., a domestic servant, about to 
enter the service of B., referred B. for her character 
to deft., in whose service pltf. had been. Deft, 
being then unwell, her husband answered the 
application, & gave pltf. a good character ; & 
B. took pltf. into service. Deft, recovered, & 
in a letter written to B. on other matters, said 
that she, deft., had lately been much imposed upon 
in her kitchen. B. in consequence made furwier 
mquiries of deft, as to pltf.’s character ; & deft., 
in answer, spoke the words complained of, viz. 
that she suspected pltf. of dishonesty. The jury, 
in answer to the judge, found that deft, intended 
by her letter to induce inquiries on B.’s part as to 
pltf. : & they found a verdict for pltf., subject to 
leave to move for a nonsuit. On motion to enter 
a nonsuit : — Held : ( 1 ) deft, was bound to correct 
any error, as to pltf.’s character, into which she 
supposed B. to have been led by the answer to 
B. s former application ; & the words were spoken 
under such circumstances as primd facie to be 
privileged ; (2) the facts that deft, alluded to pltf., 
& induced inquiries about her, were not evidence 
of malice. — Gardner v. Slade (1849), 13 Q. B. 
790 ; 18 L. J. Q. B. 334 ; 13 L. T. O. 8. 282 ; 13 
J. P. 490 ; 13 Jut. 826 ; 116 E. R. 1467. 
Annotations : — As to (1) Reid. Henwood v. HarrlBon (1872), 
L. R. 7 C. P. 606. As to (2) Befd. Owens v. Roberts 0856), 
29 L. T. O. S. 39. 


1536. .] — A letter addressed to a person on 

whose recommendation the writer had taken pltf. 
into his service, to the effect that his conduct liad 
not justihed the character given of him, that he 
had left a balance imaccounted for, & that he 
ought not to be recommended for morality or 
honesty ; — Held : a privileged communication. — 
Dixon v. Parsons (1858), 1 P. & F. 24, N. P. 

1537. .] — Deft, received pltf. into his 

service as gardener, upon recommendation of A., 
who, as secretary to the Horticultural Society, 
was frequently applied to by members of that 
society w'ho required gardeners. Deft, dischai^ed 
pltf., & subsequently wrote to the secretary a 
letter containing {in£^ alia) the words following ; 
“ He ran towards me several times with an open 
knife, with eyes starting from their sockets, a 
perfect raving madman ” : — Held : whether the 
occasion created a privilege or not, the terms 
“ raying madman,” etc., went beyond what any 
privilege would have justified. — F ryer v, Kin- 
NERSLEY (1863), 15 C. B. N. 8. 422 ; 3 New Rep. 
125 ; 33 L. J. C. P. 90 ; 9 L. T. 416 ; 10 Jur. N. 8. 
441 ; 12 W. R. 155 ; 143 E. R. 849. 

Oonid. Cowles v. Potts (1866), 6 New Rep. 

Henwood r. Harrison (1872). L. R. 7 C. P. 

, Clark V. Molyneux (1877), 3 Q. B, D. 237. 


iii. To Master concerning his Servants, 

1538. Whether privileged.] — Cleaver v. Saj 
(circa 1800), cited in 1 Camp, at p. 26f 

Anmtaii^ Consd. Fairman r. Ivos ( 1822 ), 5 B. & Alt 
^ Rlcha^ ( 1846 ), 15 L. J. cf P. ^8 
63 L. J. Q. B. 687 . Beh 
. 267 ; Harrison t 


1689. the mate of a ship, sends to 

B., a stranger, a letter charging A., the oaptaiii, 
with gross mi^nduct. B. shows this letter to 
D., the owner, who dismisses A. : — Held : 
(Tindal, O.J., Brle, J.) the showing of the 
letter by B. to D. was a privileged communica- 
tion (Ooltman A; Chesswell, JJ.) not privileged. 
— CoxHEAD V. Richards (1846), 2 C. B. 669 ; 15 
L. J. 0. P. 278 ; 10 Jur. 984 ; 186 B. R. 1069. 
Annotations : — 4}oiild. Bennett «. Deacon (1846), 2 C. B. 

628. Ezpld. Davies e. Snead (1870), L. E. 5 6. B. 608. 

Oonid. Stuart u. Bell, 11801] 2 Q. B. 341. B^ Blackham 

V. Pugh (1846), 2 0, B. 611 ; Revto v. Smith (1866), 20 

J. P. 463 ; Owens d. Roberts (1867), 20 L. T. 0. 8. 39 ; 

Henderson «. Broomhead (1859), 6 Jur. N. 8. 1176 ; 

Amann v. Damm (I860), 29 L. J. C. P. 313 ; Fryer ». 

Klnnersley (1863), 9 L. T. 416 ; C^ark v. Molyneux (1877), 

37 L. T. 694 : Rohshaw v. Smith (1878), 38 L. T. 423 ; 

Waller v. Loch (1881), 51 L. J. Q. B. 274. 

1540. Statement by person on whose pre- 

mises servant engaged.] — Toooood v, Spyring, 
No. 1489, ante. 

1641. Statement by neighbour.] — (1) Deft. 

spoke to pltf.’s mistress words charging pltf. with 
irregularity in her conduct as a servant girl, in 
consequence of which pltf. lost her place. The 
only plea on the record was “ not guilty ” : — : 
Held: deft, might, under that plea, disprove 
malice in the various methods by which it is 
usually disproved ; yet he was estopped from 
giving evidence of the truth of the fakcts as re- 
butting the malice, because he had not pleaded 
that the facts were true. 

(2) Though in such case the absence of the proof 
of special damage, that pltf. thereby lost her 
place, cannot affect the verdict, yet the jury may 
consider it in assessing damages. 

(3) If a neighbour make inquiry of another 
respecting his own servants, that other may state 
what he believes to be true ; but the case is 
different when the statement is a voluntary act ; 
yet, even in this case, the jury is to consider 
whether the words were dictated by a sense of 
the duty which one nrighbour owes to another. — 
Rumsey V, Webb (1842), Car. & M. 104, N. P. ; 
subsequent proceedings, 11 L. J. C. P. 129. 

1542. Statement vindicating defendant’s 

own character.] — If B. a tradesman, be dismissed 
from serving A., one of his customers, A. stating 
as the reason of it that B. charged for goods 
never delivered, & B. after this write a letter to 
A. vindicating himself, A imputing the dishonesty 
to a servant of A., this is a privileged communica- 
tion, if it be bond fide A without malice. — Coward 
V, Wellington (1836), 7 C. A P. 631, N. P. 
Annotation : — ^ELq)ld. Blackham r. PuK’h.(l846), 2 C. B. Oil. 

1548. .] — Masters v. Burgess (1886), 3 

T. L. R. 96, N. P. 

1644. Confession by fellow servant.] — 

Jones v, Thomas, No. 1479, ante. 

1545. Statement by host to guest — Repeat- 

ing suspicions.] — Deft, told S., who was a ^est in 
his house, that the police had informed him that 
S.’s valet was suspected of theft. S. thereupon 
dismissed his valet, who sued deft, for slander : 
Held : the occasion was privileged, deft, being 
under a moral A social, if not a legal, obligation 
to communicate to S. the information he had 
received from the T>olice. — Stuart v. Bell, [1891] 
2 Q. B. 341 ; 60 h, J. Q. B. 677 ; 64 L. T. 683 ; 
39 W. R. 612 ; 7 T. L. R. 502, C. A. 

Annotations i — Conid. Hebditch v. Maollwaiae, (1894] 3 
Q. B. 64. BdaTAndrcws v. NoU Bower, [1896J 1 Q. B. 
888 ; Adam e. Ward, [1917] A. 0. 309 ; Myroft v. Sleight 
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• Jjondon Assoon. for 
of Tmde v. OreezilaxidB, [1916] 2 A. O. 16 : 
Pratt V. Brltiah Medical Assocn., [1919] 1 K. B. 244. 


Iv. ComplairUs of Misconduct of Pvhlic Officials. 

1646. General rule.] — A letter written by a 
private individual to a public officer, complaining 
of the misconduct of a person under him, is not 
privileged from disclosure as an official communi- 
cation. But if made bond fide Ac without malice, 
such communication is not actionable as libellous, 
though some of the charges may not be true. — 
Blakb V. Pii;fold (1832), 1 Mood. & R. 198, N. P. 

Annotations : — ^Reld. Cioxhead v. Richards (1846), 2 C. B. 

560 ; Hen wood v. Harrison (1872), L. R. 7 C. P. 606. 

1547. Complaint as to postmaster — Addressed to 
Postmaster-General.] — A letter written to the 
Postmaster- General, or to the secretary to the 
General Post Office, complaining of nusconduct 
in a postmaster, is not a libel, if it was written as 
a bond fide complaint to obtain redress for a 
grievance that the party really believed he had 
suffered ; & particular expressions are not to be 
too strictly scrutinised, if the intention of deft, 
was good. — Woodward v. Lander (1834), 6 
C. & P. 648, N. P. 

Annotations: — ^Reld. Blackham v. Pugh (1846), 2 C. B. 

611 ; Henwood v. Harrison (1872), L. R. 7 O. P. 600. 

1548. Charges against constable of district— 
Made to meeting of ratepayers.] — Charges made 
by a ratepayer against the constable of a district, 
to a meeting of ratepayers met to investigate the 
constable’s disposal of the money of the inhabi- 
tants, are privileged, & may be made by letter, if 
the ratepayer be prevented from attending. The 
party alleging such letter to be libellous must 
prove the absence of the ratepayer to have been 
wilful. — Spencer, v. Amerton ‘(1835), 1 Mood. 
& R. 470, N, P. ; subsequent proceedings , svib 
nom. Spencer v. H amerton (1836), 4 Ad. & El, 
413, 

Annotations .•—'Reid. Blackham v. Pugh (1846), 2 C. B. 

611 ; Ramsey e. Foord (1900), 64 J. P. 427. 

1549. Complaints addressed to Home Secretary — 
Not being the competent authority — Concerning 
town clerk of a borough.] — Blago v. Sturt, No. 
1908, post. 

1560. Concerning a county magis- 

trate.] — A conununication made bo 7 id fide on any 
subject-matter in which the party making the 
communication has an interest, or in reference to 
which he has a duty, & relating to the duty or 
the interest, is privileged if made to a person 
having a corresponding interest or duty, although 
it contain matter which, without, the privilege, 
would be slanderous & actionable. Qu. : if it 
be not also privileged if made to a person who has 
not, but by the maker of the communication is 
bond fide believed to have, the corresponding duty 
or interest. 

(1) A declaration for libel set forth as the libel- 
lous nmtter complained of, certain parts of a 
memorial sent by deft., an elector &; inhabitant 
of the borough of P., whereby pltf., who was a 
magistrate of the county, was charged with having 
committed, during an election, gross acts of 
violence, & the Secretary of State was prayed to 
cause an inquiry to be made into the conduct of 
pltf. during that election, &, if the charges should 
be substantiated, to recommend to Her Majesty 


remove plW. from the 

Deft, pleaded not guilty, 8a a justification. At 
the close of pltf.’s case, the judge, in consequence 
of what had been said in Blagg v. Sturt, No. 1908, 
ante, refused to nonsuit, & deft, went into evidence 
to prove the justification & also that he had 
acted bond fide. The evidence failed to make out 
the whole justification, but the jury found that 
the memorial had been bond fide : — Held : the 
communication was privileged in reject of the 
interest & the duty of deft., & also in respect of 
a corresponding interest in the Secretary of State, 
inasmuch as the memorial was substfmtially a 
petition to the Queen to remove pltf., & the 
Secretary of State had a corresponding duty to 
cause to be made the inquiry prayed for, although 
the Crown usually removes magistrates by the 
advice & agency of the Lord Chancellor. 

(2) At the taxation of costs the master allowed 
deft, the costs of all witnesses whose testimony 
was applied by him to show that he was not 
guilty on the ground of bona fides, although they 
were called to make out the plea of justification : 
— Held .• the taxation was right, for that deft, 
was entitled to all the costs of the cause, except 
those exclusively applicable to the issue foimd 
against him. — Harrison v. Bush (1856), 6 E. & 
B. 344 ; 3 C. L. R. 1240 ; 25 L. J. Q. B. 26, 99 ; 
25 L. T. O. S. 194 ; 26 L. T. O. S. 196 ; 20 J. P. 
147 ; 1 Jur. N. S. 846 ; 2 Jur. N. 8. 90 ; 3 W. R. 
474 ; 4 W. R. 199 ; 119 E. R. 509. 

Annotations : — As to (1) CoDSd. Henwood tJ. Harrison (1872), 
L. R. 7 C. P. 606 ; Dickeson v. Hilliard (1874), L. R. 9 
Exch. 79 ; Hebditch v. Macllwalne, [1894] 2 Q. B. 64. 
Refd. Dickson r. Wlltnn (1859), 1 F. & F. 419 ; Campbell 
r. .Spottiswoode (1863), 3 B. & S. 769 ; Fryer c. Kinnersley 
(186.3), 15 C. B. N. S. 422 ; Whiteley v. Adams (1863), U 
C. B. N. S. 392 ; Lawless v. Anglo -Egyptian Cotton & Oil 
Co. (1869), 17 W. R. 498 ; WaUerv. Loch (1881), 7 Q. B. D. 
619 ; Allbutt r. General Council of M^ical Education 
& Registration (1889), 23 Q. B. D. 400 ; London Assocn. 
for Protection of Trade v. Greenlands, [19161 2 A. C. 15 ; 
Adam v. Waitl, [1917] A. C. 309. As lo (2) Consd. Brown 
V. Houston, [1901] 2 K. B. 855. Refd. Davis v. Clifton 
(1856), 2 Jur. N. S. 490. 

1551. Charges against overseer — Made at vestry 
meeting.] — (1) Pltf. being one of the overseers, & 
deft, assistant overseer of a township, a rate was 
made on a railway co., against which they appealed. 
Shortly before the hearing of the appeal a meeting 
of the overseers was called to consider the matter, 
when it was resolved to abandon the rate ; & a 
vestry meeting was called to choose fresh over- 
seers, & consider the propriety of removing deft, 
from his office. At that meeting pltf. imputed to 
deft, neglect of duty in collecting the rates, & 
having made a rate which the overseers were 
obliged to give up ; to which deft, retorted by 
saying that pltf. had sold the ratepayers to the 
railway co., & had received a bribe from them for 
that purpose. After the meeting a person re- 
marked to deft, that he ought not to have said 
what he did without some foundation for it ; to 
which deft, replied that he believed there w«« 
reason for thinking that pltf. had had communi- 
cations with tlie officers of the railway co. Qu. ; 
An action having been brought for the words used 
by deft, at the meeting, whether the words were 
spoken under circumstances which rendered them 
a privileged communication ; — Held : assuming 
they were, there was evidence of malice to be left 
to a jury. 

(2) The question under discussion at the vestry 
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'**166r^iiarges against medical olBocr ot Wish 
By clerk ol guardians— To relieving 

a: was clerk to the board of gu^ians of » ““ion 
of which B. was the medical officer, & C. the re- 
lieving officer. A pauper was to be removed to 
another district, & had previou^y to be examin^ 
by B. A., in pursuance of directions from the 
board of guardians, called twice on B. for the 
pose of getting him to see this pauper, but could 
not get B. to do so. A. then went to 0. & asked 
liim to try & get B. to examine the pauper, telling 
C. at the same time that when he. A., saw B. on 
the preceding evening B. (in the words of the 
declaration) ‘‘was not sober;” w’hereupon C. 
served B. with a formal oi*der to examine the 
pauper, ifc B. did so. In an action by B. gainst 
A. for slander : — Held : the communication 

between A. & C. was privileged, & B. must be non- 
suited. 

(2) It having been proved by the evidence that 
the actual words used were ” as drunk as a sow,” 
which words were relied on in proof of malice on 
the authority of Firyer v. Kinneraley^ No. 1537, 
ante, the judge refused, under the circumstances 
of the case, to amend the declaration by inserting 
these words ; & leave to move was lefused to 
pltf. — Sutton v. Plumridge (1867), 16 L. T. 
741, N. P. 

1554. Contained in letter to chairman of 

parish council.] — The president of a charitable 
association, founded for the benefit of the sick 
poor of a parish, wrote a letter to the chairman 
of the parish council, calling his attention to the 
fact that the medical officer of the parish had not 
called in the services of the nurse supplied by the 
association in cases in which her services might 
have been of value, & specifying one case in par- 
ticular of an old age pensioner. In an action of 
libel brought by the medical officer against the 
writer of the letter : — Held : the occasion was 
privileged. — B aird v. W allace- Jaioss (1916), 85 
L. .T. P. C. 193, H. L. 

1555. Charges against local contractors — By 
borough councillors— In letter to press.]— Pltf s. 
were contractors for the erection of a gaol in the 
borough of II. Defte. were members of the town 
council, & from their business competent judges 
of the work. They published in a local newspaper 
a letter in which they charged pltf. with serious 
omissio^ & deviations from his contract, for which 
Ubel this action was brought : — Held .* although 
the Gorges in the libel would have been privi* 
l^ed if made by defts. to the town council in their 
ch^acters as councillors, they were not privileged 
m the form of a letter in a public newspaper. — 

®owN8 (1867). 16 L. T. 301, N. P. 

1558. Notice of removal of military officer — In 


able time allowed him for that purpose, & that 
pltf. was compelled to subscribe to a military 
nmd to provide for widows and orphans of officers, 
& that if he had continued in the service his widow 
would have been entitled to an allowance out of 
a fund called Ixird Clive’s Fund.” That after 
the TndiAfi forces had been transferred to the 
(hrown he, whUe in the performance of military 
duty, & in all respects physically A mentally com- 
petent to perform any duties which were or might 
be requir^ of him, was, without any charge of 
misconduct, called upon to retire from the service, 
in pursuance of a general order made by the 
Governor-General of India with the sanction of 
deft., by which order imemployed officers ineligible 
for employment by reason of clear misconduct, or 
proved physical or mental inefficiency, etc., might 
be requir^ to retire upon a pension ; &, upon 
his declining voluntarily to retire, he was com- 
pulsorily placed upon the pension list ; & the fact 
of his removal to the pension list was notified in 
the usual way by a general order of the Com- 
mander-in-Ohief published in the Gazette : — Held : 
the claim disclosed no cause of action, for the Crown 
actii^ by deft., had a general power of dismissing 
a military officer at its will & pleasure, deft, 
could maJie no contract with a military officer in 
derogation of such power ; &> the customs reg^ula- 
tions, etc., relied on by pltf. must be taken to be 
always subject to it, & incapable of superseding it, 

& further, the publication in the Gazette was an 
official act under the authority of the Crown for 
which deft, could not be responsible in an action 
for libel. — Grant v. Secretary op State fob 
India (1877), 2 C. P. D. 445 ; 46 L. J. Q. B. 681 ; 
37 L. T. 188 ; 25 W. R, 848. 

Anjiotation : — Rdd. Uaphaol H8. v. Brandy (1911), 80 L. J. 
K. B. 1067. 

1557. Charges against officer removable by Privy 
Council — To Privy Council.] — Proctor v. Web- 
ster, No. 1343, ante. 

1558. Charges against police superintendent — To 
member of watch committee.] — Pltf. was a super- 
intendent of police in a borough. Deft., a rate- 
payer, made a verbal statement to a member of 
the watch committee of the borough respecting 
pltf. in his capacity of superintendent. The jury 
found that the statement was defamatory, but 
there was no malice on the part of deft. : — Held ; 
the occasion was privileged. — Bannister v. 
Kblty (1896), 69 J. P. 793, N. P. 

1559. Charges against overseer — By chairman of 
board of guardians.] — Deft., the chairman of a 
board of guardians, at a meeting of the board, 
uttered certain defamatory statements concerning 
the method in which the rates were collected by 
pltf. in his capacity of assistant overseer of a 
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1560. What itatements are privileged— Charge 
against person reasonably suspeeted.]— An action 
for defamation cannot be maintained against a 
man whose property has been stolen, & who upon 
reasonable grounds of suspicion charges an inno- 
cent person with having stolen it. — Fowler v. 
Homer (1812), 3 Camp. 294, N. P. 

jnn^aiion Padmore r. Lawrence (1840). 4 J. P. 

42. 

1561. .] — Hooper v. Truscott, No. 

1870, posf. 

1562. •] — An action for slander not 

maintidnable for information ^ven with regard 
to a supposed robberv. Such information when 
made 6^4 fide & without malice, is a privileged 
communication, though no robbery has been 
committed. — Nixon v. Sewell (1838), 2 J. P. 
161. 

1563. .] — Padmore v. Lawrence, No. 

1403, a7iie. 

1564. .] — Hopwood V. Thorn, No. 

344, ante, 

1565. .] — H. & C. having made a 

charge against a medical practitioner affectl^ 
his moreu character he proposed that certain 
persons should investigate it ; these persons 
signed a resolution that it was groundless. H. 
& C. being dissatisfied it was proposed to them, 
by one of the last-mentioned persons, to recon- 
struct the same tribunal, & proceed ^ain with 
the investigation. H. & C. m declining, wrote 
that they were anxious to convince the persons 
who had investigated the charge that they n^ not 
arrived at the truth ; that no self -constituted 
tribunal was satisfactory ; that they were desnous 
to afford the person charged an opportunity to 
expunge from his character the staui at present 
resting on it ; that they had afforded him an 
opportunity to meet them in a ct. of law ; & that 
if he withheld, they would not consider that he 
had cleared himself, etc. : — Held : the letter was 
a privileged communication ; it did no more 
than refer to the cha^e which had been investi- 
gated & was not sufficient foundation for a criminal 
information. — Re Hilton & Carter (1854), 2 
W. R. 417. 

1666. .] — Deft, being robbed of £50 

in a crowd, gave a description of the offender, of 
whom he caught a glimpse, to a police constable, 
by whom pltf., upon the strength of that descrip- 
tion, was apprehended on suspicion. Pltf. had a 
considerable sum of money on his person. Deft, 
met the constable while on his way to go before 
a magistrate with pltf. & deft, said, “ That is 
the man,*’ & he accompanied them to the magis- 


secution having been brought: — Held: (1) deft, 
was not responsible for the remand, that being 
the act of the magistrate ; (2) he was not liable 
for falsely saying to the constable that pltf. was 
the thief, as the occasion was privileged. — 
Shupflebottom V. Aijjiay (1857), 28 L. T. O. S. 
292 ; 21 J. P. 263 ; 5 W. R. 315. 

1667. .] — Amann V. Damm, No. 229, 

ante, 

1568. 1 — .] — Saying to a policeman, “ I 

give this man in charge for taking from me £45 ; 
take him into custody ” : — Held : not to amount 
to slander or to false imprisonment under the 
circumstances detailed in the case. — M‘Clean v. 
Greening (1867), 16 L. T. 433. 

1569. ,] — An employer accused his 

porter of theft, & subsequently searched his house 
with a policeman. An action was brought for 
slander & trespass, when deft, contended that he 
bond fide believed a robbery had been committed, 
that there was no express malice, & that the 
^arch was made with pltf.’s permission. The 
jury found that the words were uttered in the 
honest belief that a robbery had been committed 
by pltf. & that there had been no trespass : — Held : 
there was no evidence of express malice, & on the 
findings of the jury judgment entered for deft. — 
Horne v, Jones (1884), 1 T. L. R. 10. 

1570. .] — Collins v. Cooper (1902), 

19 T. L. R. 118, C. A. 


1571. Repeated to third person — 

Third person disinterested.] — ( 1 ) A. , suspecting B. of 
stealing meat from his shop, accused her of having 
done so, no one being by at the time. B. thereujMjn 
applied to a x^lice magistrate for a summons 
against A. A. meeting a third person, who was 
in his shop at the time the supposed larceny was 
committed, told him that proceedings had been 
taken against him, & said to him : “ You were in 
the shop : did not you see her take it ? ” : — Held : 
a privileged communication. 

(2) A. having accused B. of stealing meat, a 
friend of the latter, to whom she had mentioned 
the fact, called at A.’s shop, A asked him if he had 
accused B. of stealing ; to which A. answered, 

“ Yes ; & I believe it to be true ” : — Held : not 
a privileged communication. 

l^ceedings had been taken or threatened ' 
against deft. ; he had therefore an interest in 
making inquiry of a supposed eye witness in order 
to protect himself & alk> a public duty to sub- 
stantiate the charge. But as to the words spoken 
to the other witnesses, I cannot see that there was 
any privilege. Deft, was not acting in pursuance 
of either interest or duty in repeatmg the charge 
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1560 Ui. .] — Whore a per- 

son, in answer to a constable luvostigat- 
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1560 Iv. ,1 — Blackett v. 
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1560 V. .] — Statements made 

by a person interested in the detection 
of a orimo. Sc material thereto, are 
privileged provided they are made 
bond fide in investigation thereof. — 
Davis v . Jacobs, (19141 T. P. D. 220. — 
S. AJP . 
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S«ei. 8. — Qualified privilege: Svib-eecl, 8, A. (o) 

vi.y tm., vixi. <fc ix.] 

to her (per Cur.)* — Force v. Warren (1864), 16 
C. B. N. S. 806 ; 143 E. B. 1002. 

X 572 . Words spoken to officer about to 

execute search warrant.] — Dancaster v. Hewson, 
No. 905 ante. 

1573. ' Statement to person having no con- 

nection with matter — Wife of plaintiff.] — Wen- 
MAN V. Ash, No. 1086, atite. 

1674. .] — Deft., having a primd facie 

ground of suspicion, which afterwards proved to 
be unfounded, that he was being robbed by one 
of his assistants & pltf., made certain inquiries 
from two persons having no connection wifib the 
matter. To each person deft, said that pltf. had 
robbed him & that he would get him imprisoned ; 
— Held : the occasion was not privileged. — Harri- 
son V. Fraser (1881), 29 W. R. 662. 

vi. Siaienienis by Relativea on Maltera of 
Family Interest. 

1575. Whether privileged.] — A widow lady being 
about to marry pltf., deft., who had married her 
daughter, wrote her a letter, containing imputa- 
tions on pltf.’s character, desiring a diligent 
h extensive inquiry into pltf.’s chara^r : — Held : 
this was a letter written on a justifiable occasion, 
& deft, was justified in writing the letter, provided 
the jury be satisfied that, in writing it, deft, acted 
bond fidCy although the imputations contained in 
the letter were false, or based upon the most 
enoneous information ; &, if deft, used expres- 
sions, however harsh, or untrue, yet bond flde^ 
& believing them to be true, he was justified in 
so doing. 

Communications of this kind should be viewed 
liberally by juries, & unless they see clearly that 
there was a malicious intention of defaming pltf., 
they ought to find for deft. — Todd v. Hawkins 
(1837), 8 C. & P. 88 ; 2 Mood. & R. 20, N. P. 

Annotations ReM, Ckixhead v. Richards (1846), 2 C, B. 
669 ; Hpuwood v. Harrison (1872), L. R. 7 C. V. 606. 

1576. .] — Adams v. Coleridge (1884), 

1 T. L. R. 84. 

Annotation :~Couad. Hosketh v. Brindle (1888), 4 T. L. II. 


vii. Statements by Solicitors^ etc. 

Ibn, By solicitor’s clerk — Confidential com- 
munication — To witness — Communication un- 
authorised.] — Bowen v. Cooper (1843), 1 L. T. 


1578. By solicitor— In vindication of client’s 
character — Against charges of prosecution.] — A 

letter published by an attorney honestly, in 
vindication of the character of a client against 
charges published & circulated against the client 
by the prosecutor, is privileged. 


On an indictment for an lUle^ libel, it ap* 
peared that the libel was contained in a letter 
published by deft., an attorney, in answer to 
charges against a client, which had been published 
by the prosecutor, & it described the chfurges as 
ffdse & wicked : — Held : if the letter was published 
honestly, to vindicate the client’s character, & 
was such as the circumstances ndght reasonably 
warrant, the publication was privileged or pro- 
tected. — R. V. VELBY (1867), 4 F. & F. 1117 ; 16 
L. T. 122. 

1679 . J — To client— Prior to being retained — 
Reasonable anticipation of retainer.] — If a solr. 
reasonably believes that his services may be re- 
quired by a possible client who does afterwards 
retain him, ail communications passing between 
the Bolr. & the client, leading up to the retainer 
& relevant to it, & having that, & nothing else, 
in view are privileged. — Browne v. Dunn (1893), 
0 B. 67, H. L. 

Annotaiiona : — Cossd. Moivan v. 'Wallis (1917), 33 T. L. R. 

495. Bsfd. Pratt v. British Medical Assocn., 11919] 1 

K. B. 244 ; British Ry. Traflao & Electric Co. r. C. R. C. 

Co. & L. C. C., 11922] 2 K. B. 260 ; Yorkshire Insce. v. 

Cralne, 11922] 2 A. C. 541. 

1580. Acting In ordinary course of duty to 

client.] — A solr., on behalf of his client, gave 
written notice to an auctioneer not to pari; with 
the proceeds of sale of certain goods intrusted to 
him for sale on the ground that the owner of the 
goods had committed an act of bkpcy. upon which 
an order in bkpcy. might be made against him. 
In an action by the owner of the goods against the 
solr. for libel : — Held ; the occasion was privi- 
leged, since the solr. was acting in the ordinary 
course of his duty to his client, & the occasion 
would have been privileged had the client himself 
written the letter. — Baker v. Garrick, [18941 1 
Q. B. 838 ; 63 L. J. Q. B. 399 ; 70 L. T. 366 ; 
68 J. P. 669 ; 42 W. B. 338 ; 38 Sol. Jo. 286 ; 

9 B. 283, C. A. 

Annotations : — Apld. Boxsius v. Goblet, 11894] 1 Q. B. 842 ; 

Smith V. Streatfeild, 11913] 3 K. B. 764. Edd. Edmond- 
son V. Biroh (1907), 76 L. J. K. B. 346. 

1581. Statements inserted In bill of costs — 

For necessary information of recipient.] — Morgan 
V. Wallis, No. 1084, ante. 

viii. Statements by atid to Trade Protection 

Societies. 

1582. Whether publication privileged — State- 
ment by society — Trade circulars.] — A circular 
letter sent by the secretary to the members of a 
society for the protection of trade against sharpers 
& swindlers, furnishing information respecting 
certain bill transactions, is not a privileged com- 
munication. Semble : if such letter stote par- 
ticular facts, it will not be a libel, though some of 
the persons receiving it, believed that it was sent 
to intimate that the parties mentioned in it were 
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1576 i. Whether privileged, ] — A nice 
wrote to her aunt, with whom she wa 
on termfl of great Intimacy, & with whor 
ahe was in the habit of staying, a lette 
Tu a king , on the authority of a corre 
spondent, statements derogatory t 
the character of a gentleman wel 
Imown to nieoe & aunt, who was 
^quent visitor at the aunt’s house 
HM: such a moral & social dut 
existed as made the communicatioi 
a privileged one. — F kntox v. Mac 
Ti901) 21 C. L. T. 228 ; 
O, L. R, 422.~— 43AN. 

anonj 

mo^ letter j^tten by deft, to hi 
brother, of & concerning pltf., th 
brother s wife, charging her wit 


adultery : — Held : the communication 
was not privileged. — H krtlein v. 
Hertlbiw (1013), 22 W. L. R. 059 ; 9 
D. L. H. 78 ; 3 W. W. R. 752.— CAN. 

1676 iii. .] — Atkinson v. Con- 

greve (1857), 30 L. T. O. 8. 12.— IR. 

1676 iv. .] — Trowip r. Mc- 

Donald, [1020] App. D. 1.— 8. AF. 


PART VI. SECT. 8, SUB-SECT. 8.- 
A. (o) vU. 

1680 1. By aolicUor — Acting in ordinari 
of duty to client.] — Hanka v 
PkBjlaquierb (1854), 11 U. C. R. 310 

1680 U. -TT-** .] — Btotements o: 

practltiimera nuule In the courw 
pholr professional duty are al^luteh 
privileged even though the statement 


are malioiously defamatory Sc Ir- 
relevant. — Mauabaj Kumak Jaoat 
Mouen Nath Sah Dee v. Kalipaua 
Ghosh (1922), I. L. U. 1 Pat. 371,— 

IND. 

b. By 8olicUof*8 clerk — Acting on 
solicUor’s instructioTia — Dvring aearch 
for papers.] — Drtsdalb v. Rosebery 
(Earl), [100918. C. 1121 ; 46 Sc. h. R. 
m; 2 8. L. T. 2.— BOOT. 

PART VI. SECT. 8, SUB-SECT. 8.— 
A. ( 0 ) vill. 

1682 1. Whether publication privi- 
leged — Staiemeni by soeie^ — Trade dr- 
eulare.] — Lemay v. Chamberlain 
(1886), 10 O. R. 038.— CAN. 

16S8U. .] — Thesoore- 

tary of a trade ossoon., prepared a 
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common ftharpem swindliers. AlUer, if it con- 
tain » general statement, such as, that the party 
motioned in it is considered an improper person 
to be proposed to be balloted for as a member 
of the Bocietv, At all events, in the former case 
it is a question for the jury, whether the society 
really & bond Me intended to give the particular 
information which the letter contains. — GETriNa 
v. Foss (1827), 3 0. & P. 160. 

Gree^wds t>. Wlhnshurst & London 

Assoon. for Protection of Trade, [1913J 3 K. B. 507. 

1588. .] — Inquiries involving im- 

putations on the solvency of persons contained in 
a paper issued only to its members by a voluntary 
society for the protection of trade are not pub- 
lished on a privileged occasion. — Elkington v. 
London Assocn. for Protection op Trade 
(1911). 28 T. L. B. 117. 

Amwiaiion: — ^Distd. GroeiUands v. Wilnishurst & London 

Assoon. for Protection of Trade, [1913] 3 K, B. 507. 

1584. ^ Extract from public registers.] — 

The register of protests for non-acceptance & non- 
payment of bills of exchange & promissory notes, 
established by the Scotch Acts, 1681 & 1696, 
& Bills of Exchange Act, 1772 (c. 72), & 23 Geo. 3, 
c. 18, is a public document, to which every body 
has a right of access, & the publication of which 
in a i)rinted paper does not constitute a libellous 
publication. 

This registration [has] the effect of a decree or 
judgment of the Ct. of Session (Lord Cotten- 
HAM, C.). — Fleming v. Newton (1848), 1 H. L. 
Cas. 363 ; 9 E. R. 797, H. L. 

AnnokUians : — Consd. Prudential Assce. v. Knott (1875). 

iiP^* y'^dliams V. Smith (1888), 22 
i^rles v. Scarlett. [1892] 2 U. B. 

66. Ezpld. Reis V. Perry (1895), 64 L. J. Q. B. 566. Reid 

8 L. T. 604 ; Wern e. wS 

(1^2), L. R. 13 Eq. 619. Mentd. Gells v. Gells (1861), 

£ /f T ’ Hartlepool Harbour 

G860), 2 L. T. 766 ; Dixon v. Holden (1869), L. II. 

7 Eq. 488. 

1585. .] — Williams v. Smith, 

No. 1051, ante. 

1686 . 


.] — The publication of a 

mere copy of wlmt is contained in a register of 
judgments, kept in pursuance of an Act of Parlia- 
ment, & which by law the public are entitled to 
inspect, is privileged. 

An extract from the register of county ct. judg- 
ments was published in a trade protection society’s 
journal, stating that judgments had been obtained 
in the county ct. against the persons named, among 
whom was pitf. A note was appended to the effect 
that the statement was taken from the register 
of county ct. judgments, but that no distinction 
WM made in the register between actions for 
debt or damages or properly disputed coses, neither 
was it known which of the judgments remained 
unpaid, but it was probable that a large proportion 
of them had been settled or paid. Pltf. brought 


an action for libel alleging by way of innuendo that 
the statement meant that a judgment had been 
obtained against him in tflfe county ct., which 
remained unsatisfied, & that he was insolvent & 
a person to whom credit ought not to be given : — 
Held: having regard to the note appended, the 
statement complained of was incapable of the 
meaning alleged by the innuendo, & such statement 
being merely an extract from the register of county 
ct. judjpnents, a document which by law was open 
to public inspection, the publication was privileged 
& in the ab^nce of evicience of malice the action 
could not be maintained. — S earles v. Scarlett, 
[1892] 2 Q. B. 56 ; 61 L.. J. Q. B. 573 ; 06 L. T. 
837 ; 56 J. P. 789 ; 40 W. R. 696 ; 8 T. L. B. 562, 
C. jA. 

Annoiaiiona : — ^Expld. Reis e. Perry (1895), 64 L. J. Q. B. 

566. FoUd. Jones r. Financial Times (1909), 25 T. L. R. 

677. 

1587. .] — The publication of a 

copy of an entry as to the appointment of a receiver 
of a CO. contained in the register kept by the 
registrar of joint-stock cos., pursuant to the 
Companies Acts, & which by law the public are 
entitled to inspect, is privileged. — J ones (John) & 
Sons, Ltd. v . Financial Times, Ltd. (1909), 25 
T. L. R. 677 ; 53 Sol. Jo. 614, C. A. 

1588. Erroneous extract officially 

supplied.] — In an action for libel brought by a 
trader for the publication by defts. in a trade 
gazette of what purported to be an extract of a 
deed of inspectorship, registered by him under 
Deeds of Arrangement Act, 1887 (c. 57), which 
extract, though officially supplied to defts., was 
in fact inaccurate, defts. pleaded that the publica- 
tion was privileged ; — Held : the plea could not 
be sustained, inasmuch as an individual publish- 
ing on his own account such extracts of documents 
open to public inspection must take the risk of the 
statements contained in such extracts being 
inaccurate, even though officially supplied. — 
Reis v. Perry (1895), 64 L. J. Q. B. 666 ; 43 W. R, 
648; 11 T. L. B. 373; 39 Sol. Jo. 470 ; 15 R. 
427 ; 59 J. P. Jo. 308. 

Annotation : — CoDBd. Mangena r. Wright, [1909] 2 K. B. 

958. 

1589. Statement to society — According to 

rules of society.] — W hite v, Batey & Co., I^d. 
(1892), 8 T. L. R. 698. 

ix. Communicationa by and to Public Bodies. 

1590. Communication to committee of body — 
By member of committee — Respecting member of 
body.] — If words are spoken to a committee of 
persons, to whom the management of a volunteer 
corps is entrusted, respecting a member, as matter 
of fair representation respecting his principles, they 
are not actionable. — B arbaud v . Hookham (1804), 
5 Esp. 109, N. P. 


statement for oiroolatlon among 
mem tore of the assoon., oontali] 
an allefl^tion that pltf. was unwor 
5-~5reW; the publication to 
pembora of the assocn. was privUet 
In the absence of m^ice, on the groi 

Retail GRooOTa' Assocn. (1900), 

V* iv# 

i_T 

GO. (1903), 9 B. O. R. 436.— CAN. 
__lb82iv, — — - V— Bari 

nooK^tile agency to 
^ ^ extract fron 
register kept by virtue of an Act o 


Provincial Iieglslature, which was open 
to inspection by the public, for the 
purpose of giving to the subscribers 
information w'hich the agency IxmA 
fide believed to bo true, is privilegrod. — 
Smith v. Dun (1911), 21 Man. L. R. 
583.— CAN. 

0. _ On application — 

Negliffence.] — A meroanulo agency 
is not liable In damages for false 
Information as to a trader given in 
good faith to a subscriber making 
inquiries, the information having been 
obtained by the agency from a person 
apparently well qualided to give it, & 
there being nothing to make them In 
any way doubt its correctness. — 
Robinson v. Dun (1896), 28 O. R. 
21 ; revad. (1897), 24 A. R. 287.— CAN. 

d. Inarrtton in reffUler of 

amteiation.] — Ksmi v. Lauder (1005), 


8 F. (CJt. of Sees.) 356 ; 43 Sc. L. R. 
230 ; 13 S. L. T. 650.— SCOT. 

PART VI. SECT. 3, SUB-SECT. 8.— 
A. ( 0 ) ix. 

s. Communicaiion to council meet- 
ing — By alderman.] — Ward v. McBride 
(1911), 20 O. W. R. 93 ; 3 O. W. N. 
99 ; 24 O. L. R. 565.— CAN. 

f. Statement to eckool board — By 
member — Respecting teacher's residence.] 
— Clark V. Duncan (1923), 53 O. L. R. 
287.— CAN. 

g. Communication to church council — 
Respecting immoral conduxdof members. 1 
— Deft, made a communication to 
members of a chnicb council, of 
which he was a member, that pltf. 
ha^ had Immoral relations with deft. ’a 
wife : — HeW ; the eommnnicatlon was 
not privUoged. — L alob Janob e. 
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Libeii and Slandeb. 


8ed, B,—Q^Ufied privilege : Sub-eecL 3, A, (c) 

1591. By subscriber to body — Regarding 

secretary of body.] — letter by deft., a subscriber 
to a charity, to the committee, impugning the moral 
conduct of the secretary, in reference especially to a 
person whom deft, had recommended as a matron ; 
& a second letter to the committee in answer to an 
answer from them proposing an inquiry ; Sc certain 
oral statements m^e before the committee during 
the inquiry ; — Held : privileged, if made in the 
honest Sc reasonable belief tlmt the charges were 
true, even although it appeared that they were made 
on hearsay. — M aitland v. Bramwbll (1861), 2 
F. & F. 623, N. P. 

Annotation : — ^ReU. Campbell v. Spottiswoode (1863), 8 
B. & S. 769. 

1692. Regarding applicant for lie enoe.l 

— ^At a meeting of the London County Council held 
for the purpose of hearing applications for music 
& dancing ncences pursuant to the powers trans> 
ferred to it by Local Government Act, 1888 (c. 41), 
which the justices had formerly exercised imder 
Disorderly Houses Act, 1752 (c. 36), deft, made 
statements defamatory of pltfs., who in an action 
for slander afterwards recovered a verdict Sc 
damages against him. Upon a motion by deft, 
for judgment or a new trial : — Held : (1) though 
the County Council was bound to act judicially 
in the sense of fairly & impartially, the meeting 
was not a ct. so as to entitle deft, to absolute 
immunity for what he had uttered at such meeting ; 
(2) the occasion being privileged, there was evi- 
dence of express malice to justify the verdict of the 
jury ; there being evidence that deft, had allowed 
his mind to get into a state of such unreasoning 
prejudice that he spoke, reckless whether his 
statements were true or false, Sc without acting 
simply from consideration of his duty in the 
matter ; & (3) deft, was not entitled to notice of 
action, “ words spoken ” not being “ a thing done ’* 
by him in the execution of his oflSce. — Royal 
Aquarium & Summer Sc Winter Garden Society 
V. Parkinson, [1892] 1 Q. B. 431 ; 61 L. J. Q. B. 
409 ; 66 L. T. 513 ; 66 J. P. 404 ; 40 AV. R. 450 ; 

8 T. L. R. 352, C. A. ^ 

Annotations: — As to (1) Comd. Burr v. Smith (1909), 78 
L. J. K. B. 889 ; Attwood r. Chapman, [1914] 3 K. B. 
275 ; Erorett v. Griffiths, [1920] 3 K. B. 163. BeM. R. 
r. L. C. C., Re Empire Theatre (1894), 71 L. T. 638 ; 
Hodson V. Pare, [18wl 1 Q. B. 455 ; Barratt v. Kearns. 
[1905] 1 K. B. 504 ; R. V. Russell, Ex p. Morris (1906), 
93 L. T. 407 ; Tenby C)orpn. v. Mason, 11^81 1 Ch. 467 ; 
R. V. L. G. Board. Ex p. ArUdge (1913), 78 J. P. 26 : R. 
V. L. C. C., Ex p. London &; Provincial Electric Theatres, 
[1915] 2 K. B. 466; Copartnership Farms v. Harrey- 
Hmith, [1918] 2 K. B. 405 ; Slack v. Barr (1918), 82 J. P. 
91 ; R. V. Bath Compensation Authority, [1926] 1 K. B. 
685. As to (2) CoBK. Weld'Blundell v. Stephens, [1919] 

1 K. B. 520. BriUTRoir v. British & French Chemical 
Manufacturing Co. ft Gibson, (1918J 2 K. B. 677 ; Pratt 
r. British Medical Assoon., [1919] 1 K. B. 244. 

1593. By official.] — Ck)OKE v. Wildes, No. 

1896, post. 

1594. Regarding fellow official.] — 

H., clerk of guardians, wrote a letter to the board 
setting forth an omission of duty by K., one of the 
clerks in the office, Sc that K.’s manner was offensive 
& insubordinate. The board, alter inquiry Sc 
hearing statements Sc explanations of H. Sc K. 
as to this charge, directed H. to give K. a month’s 
notice to leave. Sc he was discharged. The board 


at the same tame gave a certificate to K. as solder 
Sc steady. Sc as their parting with him with 
regret. K. having sued H. for libel Sc slander 
Held : occasion was privileged, &; if H. was acting 
in the course of his duty Sc without malice, he was 
not liable. — Keioht v. Hill (1879), 43 J, P, 176, 
N. P. 

1696. .] — Martin v, Allen 

(1901), 66 J. P. 809, N. P. 

1699. Communication to general members of 
body — Justices In special sessions.] — Under Parish 
Cozi^bles Act, 1842 (c. 109), the vestry, on precept 
from the justices, are to make out A return a 
certain number of persons within the parish, 
qualified Sc liable to serve as constables ; the list 
is to be affixed on the church door. Sc noHce given 
when Sc where objections will be he^d by the 
justices, who are empowered, at a special sessions, 
to strike out of the list the names of persons not 
qualified or liable to serve. At a vestry held in 
pursuance of that Act, pltf.’s name was inserted 
In the list of persons qualified Sc liable to serve. 
Sc he attended a session for the purpose of being 
sworn in, when deft., a parishioner, objected to 
him. Sc made a statement to the justices, in the 
presence of other persons, imputing perjury to 
pltf. In an action for slander the jury found that 
deft, made the statement bond fide, believing it to 
be true : — Held : the statement was properly 
made before the justices, Sc was a privileged com- 
munication. — ILershaw V. Bailey (1848), 1 

Exch. 743 ; 17 L. J. Ex. 129 ; 12 J. P. 663 ; 164 
B. R. 316. 


1697. Statement by public body — Publication of 
minutes — Intimating removal of member from 
register.] — By Medical Act, 1858 (c. 90), the General 
Council of Medical Education Sc Regmration were 
established, one of their duties beii^ to keep a 
renter of medical practitioners. By sect. 29 
“ if any registered medical practitioner shall after 
due inquiry be judged bv the general council to 
have been gruUty of infamous conduct in an^ 
professional respect, the general council may, u 
they see fit, direct the registrar to erase the name 
of such medical practitioner from the register ” ; — 
Held : (1) if the council, acting bond fide Sc after 
due inquiry, had adjudged a medical practitioner 
to liave b^n guilty of infamous conduct in a 
professional respect, the ct. has no jurisdiction to 
review their decision ; (2) the pubUcation of the 
minutes of the council, containing a report of their 
proceedings comprising a statement that the name 
of a specified medical practitioner has been removed 
from the register on the ground that, in the opinion 
of the council, he has been guilty of infamous 
conduct in a professional respect, is, if the report 
be accurate, Sc published bond fide Sc without 
malice, privileged. Sc the medical practitioner can- 
not maintain an action of libel against the council 
in respect of the publication. — ^Alubutt v. 
General Council op Medical Education Sc 
Registration (1889), 23 Q. B. D. 400 ; 58 L. J. 
Q. B. 606 ; 61 L. T. 686 ; 54 J. P. 36 ; 37 W, R. 
771 ; 6 T. L. R. 651, C. A. 

AnntAations : — As to (1) Beld, I’artrldgo r. General Council 
of Medioal Education ft Regiiitration (1892), 67 J. P. 4 ; 
Mangena v. Wright, [1909] TK. B. 968 ; Pratt v. Britlih 
Medical Assoc^ [1919] 1 K. B. 244. As to (2) OoBld. 
Maodougall v. l^ht (1890). 25 Q. B. D. 1. 1^ Man- 
gona 0 . Wright, U^9] 2 K. B. 1)68. 


Broukhobst, [1918] T. P. D. 165. — 

S. AF. 

h. Communication to Licensing 
Board.] — A member of a Licensing 
Board has no privilege such as may 
attach to a iudlclal capacity of pro- 
tection for any statements made by 
him at a meeting of the Board. — D elia 


V. Nekthuno (1874), Buch. 129. — 

8. AF. 

k. Communicaiion to duumber of 
commerce — By feUow member.}- — A com- 
munication made bond fide ft without 
malice ft upon vuffleient grounds, at 
a meeting of a chamber of oommerco, 
by one member concerning another 


member, on a snbloot fairly within 
the scope of the objects of the <diamber, 
would be privileged. — K roger ft Oo. 
V. BErriNGTON (1882), 2 E. D. C. 361.-* 

8. AF. 


1 . 


— Foqrd 


(1876), Buoh. 87.- 


V. Ooon- 

I. AF. 
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X. Communusaiion8 hy and to Corporaiions^ 
Companies, etc. 

1598. Communieatton to committee — By member 
•— g^tor to board meeting— Remdlng auditor.] 

— Pitf., the secretMy of a co. called, the Brewers’ 
Insurance co., being charged with misconduct, 
was called upon to attend a board of directors 
for the purpose of explanation, but declined 
to do so, whereupon the directors, after hearing 
the nature of the charges, passed a resolution 
declaring him to have been guilty of gross mis- 
conduct & dismissing him from their service. 
Deft., who was a director of that co., & also 
of another co. called the London Necropolis 
co., communicated the fact of pltf.’s dismissal 
from the service of the former co. “ for gross 
misconduct,” at a board meeting of the latter co., 
& proposed a resolution to dismiss him from his 
employment as their auditor, &, in answer to an 
inquiry from the chairman, said that the miscon- 
duct consisted in ” obtaining money from the solrs. 
of the co. under false pretences, & paying a debt 
of his own with it” ; &, upon pltf.’s appearing on 
a subsequent day with his attorney before the 
board, to meet the chaises against him, deft, 
refused to go into them. In an action of slander : 
— Held .* the communication was privileged, & 
deft.'s refus^ to go into the charges in the presence 
of pltf. & his attorney, was no evidence of malice 
that could properly be submitted to the jury ; for 
tlmt, such refusal being consistent with bona 
fidee, bona fidea was to be presumed until the con- 
trary was proved. — Harris v. Thompson (1853), 
13 C. B. 333 ; 20 L. T. O. S. 99 ; 138 E. R. 1228. 
Anru^i^^ Laughton v. Sodor & Man (Bp.) (1872), 

1699. By official — Regarding applicant lor 

charitable relief.]— Waller v. Loch, No. 1445, ante. 

1600. Communication to general members — By 
directors — Circular letter.] — Lawless v. Anqlo- 
Egyptian Cotton Co., No. 1481, ante. 

1601. At general meeting.] — A 

person who had been manager of a local branch 
of a co-operative society sued the chairman of the 
society for slander. At a large meeting the con- 
duct of pltf., of whom complaints had been made, 
was brought forward, & deft., the chairman, in 
answer to questions, made certain statements as 
to pltf. to the effect that ‘‘ he was a thorn in the 
side ” of three former head managers when he 
had acted m branch manager, &; that he was often 
late to business, ckdding, ” I have met him myself 
coming down sinelling strongly of drink.” It was 
put to the meeting that pltf. should be dismissed, 
& out of 130 persons present about 90 voted for 
his dismissal, & only 40 against it, & he was accord- 
ingly dismissed. He then brought an action 
against the chairman for slander in respect of the 
s^tements so made, &> at the trial in the county 

Jt ® jiids© held t^t the occlusion was privileged 
& directed a nonsuit, there being, in his opinion, 

evidence of malice : — Held : the county ct. 
udge was right in directing a nonsuit. — Stott p. 
>ANS (1887), 8 T. L. R. 693, D. C. 

1^2. — By fellow member — At general 

Words spoken by one member of 
a ch^table association to another, respecting the 
conduct of a medical man employed by the associa- 
* privileged communication. 

(2 ) Senthle : if they had been spoken at a meeting 
01 association, held for the consideration of the 
medical man's conduct, it would be otherwise. — 
Martin v. Strong (1836), 5 Ad. & El. . 636; 2 

^ 1 * I*’ K. B. 29 ; 6 L. J. 

K.B.48; he. R. 1268. 

/—A* lo (1) oml. Ktno v. Sewell (1838), 3 

J.-— Vox.. X 


• M. ft W. 297. As io (2) Befd. Klne v. Sevrell (1838), 3 

M. ft W. 297 : Padmore v. Iiawrenoe (1840). 4 J. P. 42. 

Oeneraliv, llemd. Heame v. Stowell (1841), 12 Ad. ft El. 7 19. 

1608, .] — Mybopt p. Sleight, 

No. 346, ante. 

1604. Circular letter*] — ^Hillp.Hart- 

Davibs, No. 2261 , poet. 

1605. Statement by one member to another — 
Regarding employee.] — Martin p. Strong, No. 
1602, ante. 

xi. Statemente by Public Officials. 

1606. Whether privileged.] — Where the justices 
for a borough, to facilitate business, at the general 
annual licensing meeting ordered the he^ con- 
stable to issue to persons having business at the 
meeting copies of his report stating grounds of 
objection to renewal of licenses : — Held : the 
publication was upon a privileged occasion, & 
in the absence of express malice an action for libel 
would not lie against the head constable for 
defamatory statements in the grounds of objection. 
— ^Andrews p. Nott Bower, [1895] I Q. B. 888 ; 
64 L. J. Q. B. 636 ; 72 L. T. 530 ; 59 J. P. 420 ; 
43 W. R. 682 ; 11 T. L. R. 360 ; 14 R. 404, C. A. 

1607. .] — Mangena V. Wright, No. 1722, 

post. 

1608. .] — (1) Upon a plea that a libel was 

published on a privileged occasion it is for the 
judge to determine whether the occasion is privi- 
leged & whether the privilege has been exceeded. 

(2) It is for the judge, & the judge alone, to 
deter^ne as a matter of law whether the occasion 
is privileged, unless the circumstances attending 
it are in dispute, in which case the facts necessary 
to raise the question of law should be found by the 
jury (Lord Finlay, C.). 

(3) Where a libel contains defamatory matter 
not referable to the duty or interest which gives 
rise to the privileged occasion, such matter is out- 
side the occasion & is not protected ; & such excess 
of privilege in part of a defamatory publication 
may also be evidence of malice as to the whole of 
it. Excessive language in regard to a matter 
within the privileged occasion is material only as 
evidence of malice. Semble : in determining 
whether such language is evidence of malice, 
it will not be subjected to strict scrutiny. 

(4) A public official, who acting \mder the 
direction of his principals, signs &; publishes a 
libel, takes the benefit of the privilege of his 
principals & is liable for their malice. Semble : 
evidence of malice on his part is irrelevant. 

Pltf., who was formerly an officer in a cavalry 
regiment & was subsequently elected a member of 
Parliament, in a speech in the House of Commons, 
falsely charged the General commanding the 
brigade of which his late regiment formed part 
with sending confidential reports to Headquarters 
on officers under his command, containing wilful 
& deliberate misstatements. The General having 
referred the matter to the Army Coimcil, deft., 
as secretary to the Council & by their direction, 
wrote a letter to the General, vindicating him 
against the charge made by pltf., & containing 
defamatory statements about pltf., & sent it to 
the Press for publication. The letter was widely 
published in the British & Colonial Press. In an 
action for libel by pltf. against deft., deft, pleaded 
that the letter was published on a privileged 
occasion : — Held : (5) the occasion was privUeg^ed 
& there was no evidence of malice on the part of 
either the Council or d^. ; (6) having regard to 
the circumstances under which pltf.’s char^ was 
made, the publication of the libel was not unreason- 
ably wide ; (7) in the specif^ circumstances of the 
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Sect. 3. — l^mlifled privilege: Sub-sect. 3, A. (c) 

xiiL g? mvA 

case the defamato]^ statements were strictly 
relevant to the vindication of the General, the 
whole of the letter was protected. — ^Adam v. Wabd, 
[1917] A. C. 309 ; 86 L. J. K. B. 849 ; 117 L. T. 
34; S3 T. L. R. 277, H. L. ; affg, (1916), 31 T. L. R. 
299, C. A. 

: — As to (1 ) Reid. Tournier v. National Provincial 
EMland, [1924] 1 K. B. 461. As to 
G®rhold r. Balter (1918), 36 T. L. R. 102. As to 
(4) Reid. London Aesoon. for Protection of Trade t>. 
Greenlands (1915), 85 L. J. K. B. 698. 

xii. Statements at Elections. 

1609. Whether privileged — Letter to newspaper 

by elector.] — Where a candidate for the representa- 
tion of a borough, circulated an address to the 
electors, asking for their suffrages, & claiming to be 
a fit &; proper person to represent them in Parlia- 
ment ; & an elector of that borough published in 
a newspaper two letters addressed to the candi- 
date ; the first in answer to the circular, & the 
second in consequence of the treatment he had 
received from the candidate on the day of nomina- 
tion at the hustings, & both letters contained 
imputations on the private character of the candi- 
date.^ In an action for libel, brought by the 
candidate : — Held : the circumstances under 
which the letters were published did not render 
them privileged communications. — D uncombe v. 
DanTell (1837), 8 C. & P. 222 ; 1 WiU. Woll. & H. 
101 ; 2 Jur. 32. 

•— R^ Pankhiiret v. Hamilton (1887), 3 
Klrkman v. Jervis (1839), 7 Dowl. 
678 ; Sp^k r <1*^39). 7 Dowl. 470 ; Holler i?. 

Worman (1861), 3 L. T. 741. 

1610. Communication by one agent to 

another— Ailing bribery.]— F. & B. were candi- 
dates at a Parliamentary election. The defts. 
were agents of B., & on the day of the election, 
whilst the poll was proceeding, one of them wrote 
to the agent of F., stating that bribery on F.’s 
behalf was going on. B. was returned A; on the 
next day pitf.’s name was mentioned by the deft, 
to F.’s agent as that of a briber. A discussion 
upon the Imputation ensued, which resulted in 
defts. transmitting to F.’s agent on the day 
following a document signed by both of them 
“ certifying ’’ that pltf. had been personally 
piilty of bribery. In an action of defamation 
brought upon this document : — Held : the occasion 
was not privileged. Qu. : whether it would have 
been privileged if a petition against the return of 
B. had been presented or contemplated, the 
twenty-one days during which such a petition 
^ght have been presented not having elapsed. — 
Dickeson V. Hilliard (1874), L. R. 9 Exch. 79 i 
43 L. J. Ex. 37 ; 30 L. T. 196 ; 22 W. R. 372. 

1611. Provided no malice proved.] — 

Wisdom v. Brown (1885), 1 T. L. R. 412, N. P. 

xiii. Statements by and to Ministers of Religion. 

1612. Letter to member of congregation — Con- 
wning proposed minister.] — Blackburn v. 
Blackburn, No. 1869, post. 

1613. Letter to bishop of diocese — Regarding be- 


haviour of Incumbent.]— A letter written to a 
bishop, informing him of a report current in a 
parish, in his diocese, that the incumbent of a 
district in that parish had collared the school- 
master, & that a fight ensued between them, is a 
privileged communication if such letter was 
wnritten to the bishop honestly, to call his attention 
to a rumour in the parish which was brin^png 
scandal on the church, & not from any malicious 
motive ; it is dot material that the writer of the 
letter did not live in the district to the incumbent 
of which the letter refers. — ^J ames v. Boston 
( 1846), 2 Car. & Kir. 4, N. P. 

1614. Circular letter by vicar — Concerning former 
parish schoolmaster.] — Pltf. was master of a 
“ national school ” in the parish of C., of which 
deft, was rector & also one of the managers of the 
school. Deft, requested pltf. to teach a Sunday 
school in connection with the national school, 
which he declined, on account of the increased 
labour, & was in consequence dismissed. Pltf. 
being about to set up a school on his own account 
in the same parUh, deft, wrote, & distributed in 
that & the adjoining parish a pastoral letter, in 
which he denounced pitf.’s conduct as unchristian- 
like, & warned his parishioners against affording 
any countenance to the projected school, either by 
subscriptions or by sending their children to it. 
The judge at the trial having ruled that this 
letter was a privileged communication, & that, 
there being no evidence of express malice, deft, was 
entitled to a verdict: — Held: (1) the com- 
munication was not privileged, & there was evi- 
dence for the jury of express malice ; (2 ) in deter- 
mining the question of malice the jury might look 
at the libel itself. — Gilpin v. Fowler (1854), 9 
Exch. 616 ; 23 L. J. Ex. 162 ; 23 L. T. O. S. 22 ; 
18 Jur. 292 ; 2 W. R. 272 ; 166 E. R. 263, Ex. Ch. 

An^aiions :~As to (2) Confd. Cooke e. Wildes (1856), 6 

K. & B. 328. ReM. Clark t>. Molyneux (1877), 3 Q. B. D. 

1615. Letter concerning member of church con- 
gregation.] — (1) A communication made bond fide 
upon any subject-matter in which the party 
communicating has an interest, or in reference to 
which he has, or honestly believes he has, a duty, 
is privileged, if made to a person having a corre- 
sponding interest or duty, although it contain 
criminatory matter which, without this privilege, 
would be ^anderous & actionable. 

A., a well esteemed member of a congregation 
in London notorious for its extreme high church 
notions, being on a visit to a Mrs. H., also a 
member of the same congregation, who was residing 
for a time at 8., in Berkshire, was by her introduc^ 
to B., the rector of the parish, a gentleman of 
similar religious tendencies. The latter intro- 
duced A. to one of his parishioners, a farmer 
named F., with whom A. soon became on terms of 
intimacy, staying on several occasions at F.’s 
farm with different members of his family. Alter 
the lapse of some months, F., conceiving that he 
had ground of complaint against A. with regard 
to ^me private transactions which he com- 
municated to B., brought an action against A. 


PART VI. SECT. 8, BUB-SECT. 8.— 
A. (o) xll. 

— Allegation 

of bribery-^Unaccepted cJuOlenae to 
answer c^rge.y-kiAVTFimn v. Jexn- 

KOTTE (1898), 28 8. C. R. SOO.^AN. 
n. - — Question at meeting.y-^A 

^ public meettaff to a 
^ndldate for eleotioa to ParUiunent is 
not a^iouable as slauderous, however 
damaging It may be to the character 


of the candidate. If put by an elector 
^th bona fideSt &, honestly with the 
Intention of gaining information, or to 
satisfy himself as to the truth of on 
existing rumour ; but such a question 
to actionable if put maflciously 
wlto the objwt of circulating a slander. 
--OMOKi). Butlrr (1891)713 N. S. W. 
L. R. 76 ; 7 N* 8. W. W. N. 141.— 
AU8. 

— Bbadkkt V, VntTUK 
(1909), 28 N. Z. L. R. 838.— H.Z. 


PART VI, SECT. 8, 8UBHBECT. 8.— 
A. (0) JciU. 

ofdinaHon at eidtr 
by ordainfno minister — 
On third perton^t atUhorUy. }— In an 
action of damages for shmder, pursuer, 
f ®^^4ate for eldei^f p, averred that 
deader, the parish mhilito. had 
written a letter to him In which be 
informed him that a third party 
made a serious oharge against fuin, 
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for board & lodging ^ the price of a horse which 
he alleged had been bought of him by A. A. 
resisted the claim as to the board & lodging on 
the mund that he & his family had resided at 
F.’s farm as guests & not as lodgers, & the claim 
as to the horse on the ground that he had only 
taken it upon trial. In this state of things, one 
0., one of the curates of the London congregation, 
wrote to B. asking him to consent to act with him 
as arbitrator in the dispute between P. & A. B. 
declined ; whereupon C. again wrote to him, 
urging it upon him as a sacred duty to aid in 
averting what he called a scandal from a member 
of his (O.’s) congregation. In reply to this letter, 
B. wrote to C. giving him his reasons for declining 
to act as arbitrator, imputing to A. very gross 
misconduct, & adding, I think it my duty to 
unmask him to you.” This letter having been 
handed by C. to A., & the latter having com- 
menced an action for a libel against B., B. came to 
Ijondon, & called on Mrs. H., to whom he detailed 
some of the clxa^es against A. That lady 
intimated her conviction that B. was mistaken in 
his opinion of A., but said she would see him on the 
subject & conununicate with B. the result, adding 
that she was quite sure A. would tell her the truth. 
Mrs. H. afterwards wrote to B., with A.’s know- 
ledge, telling him that A. denied all the charges 
alleged agaiMt him, & reiterating her confidence 
in A.’s integrity. B. thereupon wrote in answer to 
Mrs. H. substantially repeating the charges, saying, 
as to one of them, that there was not a shadow of 
doubt but that the complaint was correct, & that if 
A. denied it in the witness box he would be 
indicted for perjury. This letter was also handed 
to A. who, knowing it was coming, called on Mrs. H. 
for it, & a second action was the result. The two 
actions having been consolidated, the jury at the 
trial found that the charges contained in the letters 
were unfounded, but that B. was not actuated by 
malice : — Held : both letters were privileged, on 
the ground that they were written by deft, in what 
he believed to be the honest discharge of a social 
& moral duty, &; on a subject-matter in which the 
writer had an interest in making the communica- 
tions, & the persons respectively receiving them 
had an interest in the receipt of them. 

(2) Judges who have from time to time to deal 
with questions as to whether the occasion justified 
the speaking or the writing of the defamatory 
matter, have all felt great difficulty in defining what 
kind of social or moral duty, or what amount of 
interest, will afliord a jiistiflcation ; but all are 
clear that it is a question for the judge to decide 


(Brlel O.J.).— WtoBLEY V, Adaus (1868), 16 
C. B. N. S. 392 ; 3 New Rep. 126 ; 33 L. J. 0. P. 
89 ; 9 L. T. 483 ; 10 Jur. N. S. 470 ; 12 W. R. 

153 ; 143 E. R. 838. ^ ^ ^ „ 

Annotaiions :—Aa to (1) Apid. Laughton v. Sodor & Man 
(Bp ) (1872), L. R. 4 P. 0. 496. Co^ 

(1872), L. R. 7 C. P. 606: CSark r. Molyn^ (1877), 3 
Q. B. D. 237. Apld. Stuart v. BeU, U8911 2 Q- B. 341. 
Eeld. Cowles r. Potts (1865), 6 New Ren. 289 ; Hebffitch 
tj. Macllwaine. [1894] 2 Q. B. 64; Macintosh 
[1908] A. 0. 390 ; London Assocn. for Protection of T:^e 
V. Greenlahds, [1916] 2 A. O. 15 ; Adam t>. Warf, [19171 
A. a 309. Aa to (2) Bold. Allbutt v. General of 

Medical Education & Registration (1889), 23 Q. B. D. 400 ; 
Stuart e. Bell, [1891] 2 Q. B. 341 ; London Assocn. for Pro- 
tection of Trade v. Greenlands, [1916] 2 A. C. 15 ; Adam r. 
Ward, [1917] A. C. 309. 

1616. Statement to vicar of parish — Concerning 
own A: solicitor’s conduct — In relation to trust 


property.] — Davies v. Snead, No. 1455, ante, 

1617. Bishop’s charge to clergy — Containing 
defence of own conduct.] — Laughton v. Sodob dc 
Man (Bp.), No. 1451, ante, 

1618. Communication from clergyman to curate 
— Referring to ecclesiastical matters.] — Clark 
V, Molyneux, No. 1922, post. 


xiv. Other Cases, 


1619. Words used by way of counsel.] — Words 
are not actionable if they are used by way of ^d 
counsel. — V anspike v. Cleyson (1597), Cro. Eliz. 
541 ; 78 E. R. 788. 

Annotati(m : — Consd. Bromage v. Prosser (1825), 6 Dow. & 
Ry. K. B. 296. 

1620. Statement in '' confidence & friendship & 
by way of warning.”]— Server v. Dowson (1765), 
BuU. N. P. 8, N. P. 

Annotations : — ^Distd. Rogers v. Clifton (1803), 3 Bos. & P. 
587. Dbt^ Coxhead v. Richards (1846), 2 C. B. 569. 
Bromageu. Prosser (1825), 3 L. J. O. S. K. B. 203. 


1621. Statement as to plaintiff commercial 
honesty.] — (1) Though a letter, written con- 
fidentially by the correspondents of a foreign 
mercantile house, contain very stror^ expressions 
concerning third persons engaged in mercantile 
transactions, imputing to such persoM ” notoriety 
for everything but fair dealing, & a strict adherence 
to their engagements ” ; yet, semble : those 
expressions wm not, per se, take away the privilege 
which attaches to such a communication, & make 
the letter a libel. (2) The transmission of the 
letter by deft, to his correspondent held a sufficient 
publication by deft.— Ward v. Smith (1830), 6 
Bing. 749 ; 4 C. & P. 302 ; 4 Moo. & P. 595 ; 8 
L. J. 0. S. C. P. 294 ; 130 E. R. 1469. 

1622. Letter regarding candidate for post with 
company — From one shareholder to another.] — 
A. was engaged to superintend the works of a 


that defender could not ordain pursuer 
as older with such a charge against his 
character : — Held : the occasion was 

S rivlleged. — M urray v. Wylik, [1916] 
. C. 358.— SCOT. 


PART VI. SECT. 8, SUB-SECT. 3,- 
A. ( 0 ) xiv, 

q. Statement aa to plaintiff*8 un 
Mneaa aa aolieUor.] — ^Tobin v. Ganno> 
(1901), 34 N. S. R. 9.— CAN. 

r. Communication to plairUiff’a aolici 
tor.] — Gommimioation of defamatory; 
matter to the solr. of the party alleged 
to be defamed is privileged if done 
without malioe 8c to give informa- 
tion of Interest to such party in 
mf^ters in which the solr. is employed, 
--De Sohblkino V . Obomib (B. 0.), 
[1919] 3 W. W, R. 639.— CAN. 

t. Staiment aa to teaoher*a cha- 
inhabitania of school section. \ 
— MoIotto ^ MoBsan (J8S8). la 
u. O. R. 634.— CAN. 

s. SUdemesd as to oondwd oj 


lighthouse keeper.] — A letter to a news- 

f )aper commenting on the conduct of a 
ighth ouse keeper on the occasion of 
the wreck of a vessel, & making state- 
ments tending to show that he had 
acted in an inhuman manner, & had 
not taken the proper means to save the 
lives of the crew, is not a privileged 
communication. — B rown v. Elder 
(1888), 27 N, B. R. 466.— CAN. 


b. Statement aa to medical proc- 
iilioner — Relating to prospective aj^oi^' 
merd — Unfitness as examiner of 
in pooI.J-^haveb v. Linton (1862), 
22 U. 0, R. 177.— CAN. 


0 . Applicant for memberahip of 
farmers* association — StatemefU as to 
choroo(«r.}— When a person is applying 
for membership in an organisation of 
a character such aa that of the Unl^ 
Farmers of Alberta it is the duty of a 
member who knows of the application 
to oommunioate to his fellow memb^ 
anything that he knows & that he 
honestly believes to be to the detri- 


ment of the character of the applicant. 
— Halmrast V. Chisholm (Alta,), 
[1924] 1 W. W. R. 140.— CAN. 

d. Statement to one partner — 
Other formerly associate of hwglars — 
Informant a detective.] — Deft, a govern- 
ment detective, knowing that one M. 
was in partnership with pltf., informed 
M m that pltf. was connected with a 
gang of burglars which deft, had b^n 
the means of breaking up, 8c put him 
on his guard ; — Held : the communica- 
tion was privileged. — Smith v. Arm- 
strong (1866), 26 U. C. R. 57.— 43AN. 

e. Statement to prospective husband 
— As to intended vnfe*s character.]— 
ROS3 V. Buckk (1891), 21 O. R, 692. 
— "CAN • 

f. Imputing treachery to trade 
union member — In journal of union.}— 
Beaulieu v. Cochrane (1898), 29 
0. R. 151, 598.— CAN. 

g. Complaint by doctor — Relating 
to dispensing by wemi ^.] — A doctor in 
making a complaint to a chemist that 
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8ecL 3 . — Qualified privilege : Sub-eed, 3, C., 2>. & 
E . ; s^-eect, 4, A, <fe B, (a) <fc jb).] 

verdict must be for deft. — H oabb v. Todd (1850), 
16 L. T. O. S. 86. 

.] — ^Pltf ,’s attorney having at his 
desire written to deft, demanding payment of an 
alleged debt, the latter sent a letter to the attorney 
containing gross imputations upon pltf .’s character, 
wholly unconnected with the demand made upon 
him : — Held : not a privileged communicatmn, 
although the jury found that the letter was 
written bond fide^ & negatived malice in fact, — 
Huntley v. Ward (1869), 6 0. B. N. S. 6U ; 33 
L. T. O. 8. 137 ; 6 Jur. N. S. 18 ; 141 E. B. 
657. 

^nnaiali^ .’—Diitd. Stevens v. Kitchener (1887), 4 T. L. R. 
169. Refa. McQuire v. Western Morning Nows Co., (19031 
3 K. B. 100. 

1645 , .] — Where an underwriter, 


the oo., then it wad privileged ; & if his charges 
were false, the publication, even if not privileged, 
was justified, because, if false, they were 
calumnious. — Koenig v. Bitchie (1862), 3 P. & 


1648. 


-.] — Declaration that pltf., a 


m 


discussing with an agent of the assured a claim on 
his part as for a total loss, made a statement pur- 
porting to be founded on a letter of the assured 
which he professed to have seen, implying a design 
to make such a claim dishonestly, no such letter 
having been written; — Held: the occasion was 
privileged, but whether the communication was 
so, would depend on the motive with which it was 
made & whether there was a mere mistake or a 
statement wilfully false. — H ancock v. Case 
(1862), 2 P. & F. 711. 

tradesman received a 
letter in the name of deft, containing an order for 
goods. The goods were sent & returned by deft., 
on the ground that he had not ordered them. At 
his request the tradesman sent him the letter 
containing the order, when he wrote to the trades- 
man stating that in his opinion, & he firmly 
believed, the letter was written by pltf. i — Held : 
the ^tement, having been made 6ond fide, was a 
privileged communication. — Cropt v. Stevens 
(1862), 7 H. & N. 670 ; 31 L. J. Ex. 143 ; 6 L. T. 
683 ; 20 J. P. 200 ; 10 W. B. 272 ; 1 68 E. R. 598. 
AniwicUion : — Refd. Stuart v. Bell, [1891] 2 Q. B. 341. 

1647. — A policy holder having, in 

the course of a dispute with an insurance co., 
published a pamphlet accusing the directors of 
fraud, & they having published a pamphlet in 
answer, declaring these charges to be false & 
cali^nious, & also asserting that, in a suit he had 
instituted, he h^ sworn, in support of those 
charges, in opposition to his own handwriting ; & 
evidence being given that there was ground for 
these statements, & the pamphlet of the co. having 
been only handed by the manager to a party 
applying for a policy, in answer to an inquiry by 
him as to the case : — Held : if the publication was 
fair, bond fide, & without malice, & not for the pur- 
pose of injuring the policy holder, but of vindicating 


certificated master mariner, having been employed 
as master of certain vessels, his services were 
retained by the proprietor of ship U. ; th at he was 
getting ready to take command thereof when he 
found that deft, insurance society had intimated to 
the proprietor that if pltf. were to take con^and 
of her the society would refuse to continue to insure 
her ; that he then took certain steps In order to 
induce the society to reconsider their resolution 
or to give him an opportunity of refuting the 
reasons they might have for it, but in vain ; that 
by reason of this proceeding on the part of the 
society he had lost his employment, h that this 
arbitrary & vexatious conduct on the part of 
the society caused him considerable damage in 
depriving him of his employment, & consequently 
of the means of providing for & maintaining his 
family, praying that the conduct of the society 
might be declared illegal, arbitrary, & vexatious, 
& that they might pay damages £600. Plea in 
effect that defts. acted upon information which 
they believed to be true that pltf. was addicted to 
intemperance, that they communicated their 
refusal to insure, but not their information, to the 
shipowner, that they did so in good faith, with- 
out any znalice towaids pltf,, without any desire 
to injure him, & in the honest belief that the 
formation they had received was sufficient to 
justify the course which they took; — Held: (1) 
such defence, ff proved, was a sufficient answer to 
the prirnd facie cause of action disclosed by the 
declaration. The representation made by the 
defts. was clearly one made in the conduct of their 
own affairs & in matters in which their own 
interest was concerned ; (2) such defence was 

ptablished by proof that defts. had received such 
information, & had reason to believe it to be true, 
without conclusively establishing habits of in- 
temperance c^ainst pltf. as upon a plea of justi- 
fication. — Hamon V, FAXI.B (1879), 4 App. Cas. 
247 ; 48 L. J. P. C. 45, P. C. 

Annexions :-~A8to (1) Apld. Hunt r. G. N. Ry. (1890), 65 
J. P. 234. Rffd. Stiiart v. Bell, [1891 J 2 Q. B. 341. 


1649. .] — Stevens v. Kitchener (1887), 4 

T. L. R. 159. 

1660. .] — Nbvill V. Fine Art & General 

Insurance Co., No. 1010, ante. 

D. Statennentii in Ansioer to Question by Party 

Defamed. 

1651. Whether privileged.] — Warb v# Jolly, 
No. 1407, ante. 


PART VI. SECT. 8, SUB-SECT. 8.— C. 

h ^bether privOeged .] — It is a 
good defence to an action for libel that 
5 ^h®hed the words complained 
powd fide & without malice In reaeon- 
ablo & necessary defence of his pro- 
perty against injurious statements by 
pltf. concerning that property. — 
Norton e. Hoabe (1913), 17 C. L. R. 

V 1 0 • U 8 # 

1649 il. — —.] — Holliday e. Ontabio 
Mutual Insurance Co. 
(1876), 38 U. C. II. 76.— CAN. 

— •] — Htewart V . SCUL- 
THORP (1894), 26 o. R, 544. — CAM. 

T — R.r. Slater (1890), 

I. L. R. 15 Bom. 351.— IND. 

*1 — action to re- 

Slt proved 

inat what deft, wrote was written band 
fide in answer to the attack ojj 


him by pltf. & for the sole puri>ose of 
defending himself from such an attack, 
then the occasion Is privileged. — 
Amrita Nath Mittbr t>. A shot 
Charan Qhosb (1904), I. L. R. 32 
Calc. 318 ; 8 C. W. N. 731.— IND. 

1S40 vi. .1 — Where a party pub- 

l^es in a newspaper statements 
rraectlDg on the conduct or character 
of aether, the aggrieved party is 
entitled to have recourse to the public 
25^ for his defence k vindication ; 
& if , In so doing, he reflects on. the 
conduct or character of his assailant, 
it is for the Jury to say whether he did 
BO honestly in self-defence, or was 
aennated by malice towards the party 
who originally assailed him.— O’Dono- 
Huwby (1871). I. R. 6 0. L. 
124. — IR. 

aim. 


1649 viii. 


.] — Held : the words 


complained of, having been spoken in 
bona fide self-defence & with reference 
to a matter in which deft, had an 
interest, were privileged. — T owell v. 
Faixon (1913), 47 I. L. T. 176.— IR. 

1649 lx. .] — BuoiiAN V, North 

British By. Co. (1894), 21 It. (Ct. of 
Bess.) 379; 31 Sc. L. R. 273 ; 1 S. L. T. 
450.-HiOOT. 

1649 X. .1 — Campbell c. Coch- 

rane (1905), 8 F. (Ct. of Bess.) 205; 
43 Bo. L. R. 221 ; 13 S. L. T. 691.— 

SOOT. 

1649 xl. .1 — Nathanson v. Do- 

herty, (19141 T. P. D. 453.— S. AF. 

PART VI. SECT. 8, SUB^SSOT. 8.— D. 

IWl i. WtaihiT MI880N 

t>. MoOwan, (19061 VTl. R. 280.— 

AUf. 
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1652* .] — (1) Where a person courts the 

alleged slander by a question, the occasion is 
privile^d. 

(2) Where evidence has been given showing an 
utterly tmtrue statement to have been E^ade, that 
is of itself sufficient primd facie evidence of 
express malice. — Paijibb v, Hummeeston (1883), 
Cab. & El. 30. 

1658. Inquiry caused by former statement 

of defendant.] — Griffiths v. Lewis, No. 1499, 
anie» 

E, Privileged Reporla. 

See Sub-sect. 4, poet. 


Sub-sect. 4. — Privileged Reports. 

A. In General. 

1654. Limit of privilege — Reports made to 
editors of newspapers.] — Davis v. Siiepstone, No. 
1746, post. 

B. Judicial Proceedings. 

(a) In General. 

1665. General rule — Report privileged.] — An 

action cannot be maintained for publishing a true 
account of the proceedings of a ct. of justice, 
however injurious such publication may be to the 
character of an individual. Qu. : whether the 
matter of justification ought not to be pleaded. — 
Curry v. Walter (1790), 1 Bos. & P. 525 ; 1 
Esp. 450 ; 120 B. R. 1040. 

Annotations: — ^EtXpld. BLnobell «. Fuller (17l>7), Peake, 

Add. Caa. 139 ; Stiles v. Nokes (1806), 7 East, 493. 

Bittd. K. V. Fisher (1811), 2 Camp. 563. Consd. K. e. 

Creovey (1813), 1 M. & S. 273: R. v. Carlile (1819), 3 

B. & Aid. 167 ; Duncan v. Thwaites (1824), 3 B. & C. 636 ; 

Stockdalo V. Hansard (1839), 9 Ad. & El. 1. Apld. Lewis 

V. Levy (1858), E. B. & E. 537. FoUd. Usilf Hales 

(1878), 3 C. P. D. 319. Eefd. Carr v. Jones (1808), 3 

Smith, K. B. 491 ; Stockley v. Clement (1827), 12 Moore, 

C. P. 376 ; Smith r. Thomas (1835), 2 Scott, 546 ; Kimbor 

V. Press Assocn., [1893] 1 Q. B. 65 ; R. v. Evening News, 

Ex. p. Hobbs, [1923] 2 K. B. 158. 

1656. .] — Kimber V. Press A8.socn., 

No. 1666, post, 

1667. Ground of privilege.] — M acdougall r. 
Knight, No. 1098, post. 

1658. .]— Pltf. was summoned for a breach 

of 56 &; 67 Viet. c. 66, s. 1 (1), & convicted. In a 
report of the proceedings in the police ct. defts. 
stated in their newspaper that pltf. was prosecuted 
for “ having issued a certain invoice as to the 
qu^ty of manure sold by him to 8., on Jan. 26, 
which he knew to be false.” The summons did 
not contain the words which he knew to bo 
false,” but these words appeared in the abstract 
of the charge in the charge sheet, which was shown 
to defts.’ reporter, &> which was a copy identical 
with the charge sheet subsequently signed by the 
chairman of the magistrates : — Held : the entry 
in the charge sheet was not a minute or memo- 
randum of the order for conviction wdthin Sum- 
Doary Jurisdiction Act, 1848 (c. 43), s. 14. 

The privilege given to reports of proceedings 
in cts. is based upon this, that, as every one cannot 
be in ct., it is for the public benefit that they should 


be informed of what takes place substantially as 
if they were present. — ^P urniss v, Cambbidoe 
Daily News, Ltd. (1907), 23 T. L. R. 705, 0. A. 

(b) What are Judicidl Proceedings. 

1669. General rule.] — U sill v. Hales, No. 1665, 
post. 

1660. Preliminary Investigation before magis- 
trate.] — The publication in a newspaper of the 
depositions taken before a justice of the peace on 
a criminal charge, before the party is tried, is 
libellous, & a misdemeanour ; neither can the 
printer on an information against him for a libel, 
give them in evidence, to show that they were 
truly published. — R. v. Lee (1804), 6 Esp. 123, 
N. P. 

Annotatimis : — Retd. Duncan v. Thwaites (1824), 3 B. & C. 

556 ; Dologal r. Hlghley (1837), 3 Bing. N. C. 950 ; R. v. 

Parke, [1903] 2 kTb. 432. 

1661. .] — In a newspaper a report was 

given of a case heard before a justice of the peace 
at the Bow Street office. The statement charged 
a person with a criminal offence, & consequently 
was a libel : — Held : if it was a fair & true report 
of what occurred at the office, yet it was unlawful 
in the editors of the newspaper to publish it. — 
Duncan v. Thwaites (1824), 3 B. & C. 556 ; 5 
Dow. & Ry. K. B. 447 ; 3 L. J. O. S. K. B. 3 ; 
107 E. R. 840. 

Annotations Distd. Lewis v. Levy (1858), E. B. & K. 537 

Befd. Pinero v. Goodlake (1867), 15 L. T. 676 ; Usill v. 

Halos (1878), 3 C. P. D. 319. 

1662. Where application ex parte.] — It is 

libellous to publish the preliminary examinations 
taken ex parte before a magistrate previous to 
committing a man for trial or holding him to bail 
for an offence with which he is charged ; the 
tendency of such a publication being to prejudice 
the minds of jurymen against the accused, & to 
deprive him of a fair trial. — R. v. Fisher (1811), 2 
Camp. 563, N. P. 

Annotations ;—Extid. R. v. Tibbits, [1902] 1 K. B. 77. 

Retd. Delegal v. Highley (1837), 5 Scott, 154 ; R. v. 

Parke, [1903] 2 K. B. 432. 

1663. .] — Qu. : whether the publica- 

tion of a fair & correct account of proceedings, 
ex parte upon a charge before a magistrate is or 
is not a privileged publication. — Delegal v, 
Highley (1837), 3 Bing. N. C. 950 ; 3 Hodg. 158 ; 
5 Scott, 154 ; 6 L. J. C. P. 337 ; 132 E. R. 677. 

Annotations : — Mentd. James v, Phelps (1840), 11 Ad. & El. 

483 ; Turner v. Ambler (1847), 11 Jur. 346. 

1664. .] — In an action for libel there 

is no distinction between a mere ex parte investiga- 
tion befoi’e a magistrat-e & the regular proceedings 
in a ct. of law : & therefore deft, in such action 
cannot set up in answer to it any privilege, on the 
ground that the libel complained of was a report 
of a mere preliminary investigation before a 
magistrate, such distinction being abolished. — 
Pinero v. Goodlake (1867), 15 L. T. 676, N. P. 

1665. Refusal of summons.] — The 

rule that the publication of a fair & correct report 
of proceedings taking place in a public ct. of justice 
is privileged extends to proceedings taking place 
publicly before a magistrate, though such proc^d- 
mgs consist of an ex p. application for a criminal 


,, -- - fi. . 1— GoOSBN V. 80 HBErBRS, 

11914] B. D. L. 249.--«. AF. 

VI. SECT. 3, SUB-SECT. 4.— 
B. (a). 

General rule— Report privi' 
— A bonA fide Sl accurate repert 
^rooeemni^ in a ot. of justice is 
— Hutchison v. itomNsoN 
81 N. S. W. L. R. 130; 16 
W. N. a64.—AUS. 


165511. .] — The publication 

of a public record, e.g. a judgment, of 
a ot. of justice, is not, per se, an action- 
able libel. — CosoKATE V. Trade Auxi- 
liary Co. (1874), I. R. 8 C. L. 349. 
— IR, 

1655111. ,T--Fulton V. 

Stubbs, Ltd. (1003), 6 F. (<2!t. of Sees.) 
814 ; 40 So. L. R. 620 ; 11 S, L. T. 
77.~-SOOT. 


PART VI. SECT. 3, SUB-SECT. 4.— ■ 
B. (b). 

a. Examination of bankrupt before 
official assignee .] — The exazuinatiou of 
a bkpt. before the ofBoial assignee in 
bkpoy. is a judicial proceeding, & the 
publication of the evidence given by 
the bkpt. stands on the same footing 
as the examination of a witness in a ot. 
of justice. — PetbbSon v. Pellino 
(1887), 5 N. Z. L. R. 364 (S. O.).— N.Z. 
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Sect, S, — Qualified privilege: Sub^eect, 4, B, («) i., 
it. Sc Ui.] 

of the judge or jury should, if necessary* he brought 
to the bar of public opinion, like all other matters 
of jpublic concern (Cockburn, O.J.). — ^Woodoatb 
v. Bidout (1865), 4 F. & F. 202. 

1682. .1 — Risk Aixah Bey v. Whitehurst, 

No. 1734, post. 

1683. .] — Miussich V. Lloyds, No. 1717, 

poet. 

1684. .] — Dodson v, Owen, No. 1696, poet. 

1685. .] — Macdougallv. Knight, No. 1699, 

poet. 

1686. .] — Rumney V, Walter (1892), 8 

T. L. R. 266. 

1687. Statements untruly reported as proved 
facto.] — A report of proceedings in a police ct., 
which states as proved facts matters opened by the 
solr. for the prosecution, but contramcted by all 
the evidence produced, is not privileged as being a 
fair report of a trial. It is a misduection in an 
action for libel on such report, to direct the jury 
that if they believe the lib^ous words reported to 
have been used in the course of the trial they 
must find for deft. It should be left to them to 
find if the report is substantially true & fair. — 
Ashmore v. Borthwick (1885), 49 J. P. 792 ; 
2 T. L. R. 113, D. C. ; affd., 2 T. L. R. 209, C. A. 

1688. Untrue statement as to effect of judgment.] 

Hayward & Co. v. Hayward & Sons, No. 125, 

ante. 

ii. Accuracy. 

1689. Verbatim report unnecessary.] — F lint v. 
Pike, No. 1369, ante. 

1690. .] — It is a good defence to an action 

for a libel, that it consists of a fair & impartial, 
though not verbatim, report of a trial in a ct. of 
justice ; & such defence is admissible under not 
guilty, which puts in issue as well the lawfulness 
of the occasion of the publication, as the tendency 
of the allied libel. — H oaiie v. SHiVERLOCK 
(1850), 9 C. B. 20 ; 19 L. J. C. P. 216 ; 137 E. R. 
798. 

Annoiaiiffns : — ^Beld. Lucan v. Smith (1856), 1 H. & N. 481 ; 

Lewis V. Levy (1868), E. B. & E. 537. 

1691. — ^ account of proceedings 
in a ct. of justice is not a libel, even although it 
may reflect upon the character of a person impii> 
cated in them. It is not necessary for this purpose 
tliat the report should be a report of all that took 
place, provided it be a fair & not a garbled account 
of the proceedings, & the onus of proof of this is 
on deft. 

(2) It is a question for the jury whether the 
report was or was not a fair one, & if satisfied 
that it WM a fair one, deft, is entitled to a verdict. 

(3) It is not a justification that the alleged libel 
was copied from another newspaper, but such a 
fact Tdll be received in mitigation of damages, as 
will also an offer by deft, to contradiction of such 
part of the alleged libel as pltf. will point out to 
him as untrue.— W eaver v. Smith (1861), 16 
Ij* S* ^12* 

1692. .]— Andrews v. Chapman, No. 1707, 

poet 

????• ■TTT”*^ — (1) A newspaper has a right to 
publish either a verbatim or an abridged & con- 
densed report of what passes in a ct. of justice. 


even reflections there cast upon parties by counsel 
or otherwise. But it mum be done fairiy k> 
honourably so as to convey a just impression of 
what had passed there. 

(2) Whether it is such a fair report is not a 
question of law for the judge, but a question for 
the opinion of the jury. — T urner v. Sullivan 
(1862), 6 L. T. 180. 

1694. .] — Milissich v. Lloyds, No. 1717, 

poet. 

1695. .] — Where a condensed report of legal 

proceedings is inserted in a newspaper it must 
fairly state the effect of the evidence given ^ & 
statements made on behalf of the respective parties 
to the proceedings. — D odson v. Owen (1886), 
2T. L. R. 111,D. C. 

1696. Part only of proceedings reported — Open- 
ing by coimsel — Unaccompanied by evidence.] — 

(1) A statement in a newspaper of the circum- 
st^ces of a cause tried in a ct. of justice, given as 
from the mouth of counsel, instead of being 
accompanied or corrected by the evidence, is not 
such a report of the proceedings of a ct. of justice, 
as a newspaper is privileged to publish. 

(2) In mitigation of damages, deft, was allowed 
under the general issue to show that he copied this 
statement from another newspaper, but was not 
allowed to show that it had appeared concurrently 
in several other ncwspapers.-^AUNDERS v. Mills 
( 1829), 6 Bing. 213 ; 3 Moo. & P. 520 ; 8 L. J. 
O. S. C. P. 24 ; 130 E. R. 1262. 

Jimoialions : — As to (1) Consd. Roberts v. Brown (1834), 

10 Bing. 619 ; Kiml^r v. Press Assoon., (1893] 1 Q. B. 66. 

RsfdTDelogal v. Highly (1837), 3 Bing. N. C. 950. Ae 

to (2) Consd. Pearson v. Lomaitre (1843), 5 Man. & (i. 700. 

1697. Report of each day’s proceedings.] — 

Lewis v. Levy, No. 1667, ante. 

1698. Report of Judgment alone.] — If the 

report of a judge’s judgment or summing-up to 
a jury did not in fact give reasonable opportunities 
to the reader to form his own judgment as to what 
conclusion should be drawn from the evidence 
given, the publication of such partial, & in that 
respect inaccurate, representations of the evidence 
might be the subject of an action for libel to which 
the supposed privilege in what was said by a judge 
would be no answer. There is no presumption 
one way or the other as to whether a judge’s judg- 
ment aoes or does not give such a complete & 
substantially accurate account of the matters upon 
which he is adjudicating as to bring it within the 
privilege. If it be so, it must be proved to be so by 
evidence, & certainly not inferred as a presump- 
tion of law. — M acDougall v. Knight (1889), 
14 App. Cas. 194 ; 68 L. J. Q. B. 537 ; 60 L. T. 
762 ; 63 J. P. 691 ; 38 W. R. 44 ; 5 T. L. R. 390, 
H. L. 

Annotcdions Mentd. Smith v. Baker, [18911 A. C. 325 ; 

Dakhyl v. Labouchero, [1008] 2 K. B. 325, u. ; Baubury 

V. Bank of Montreal, [1918] A. C. 626 ; WllHon tJ. United 

Counties Bank, (1920] A. C. 102. 

1699. .] — Deft, published, in the form 

of a pamphlet, a report of the jud^ent delivered 
in a former action which pltf. had brought against 
him. The pamphlet contained no report of the 
evidence given at the trial, & there were passages 
in the judgment reflecting on pltf.’s conduct. 
Pltf. brought an action for libel in respect of such 
publication, & the jury found that the pamphlet 
was a fair, accurate, & honest report of the judg- 
ment, & was published without malice, &> return^ 
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proceedings re- 

, _ — .isel — Vnaecom- 

^ evident .] — A report of a 
libellous speech of counsel given vdth- 


out the eridenoe by which it was sup- 
imrted Sc without any object toward 
the prosecution of the cause, is not a 
report of the proceedings of a ot* of 
Ju^^ within the meaning of the 
privilege.— Kane v. Mulvamy (1866), 


1. K. a C. L. 402.— IR. 
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a verdict for deft. Pltf. thereupon brought 

^0*^ Wbel in respect of the same 
publication; but he relied on other defamatory 
statements in the pamphlet than those set out in 
statement of claim in the former action for 
libel. On an application to dismiss this action 
frivolous & vexatious i-^Held : (1) the questions 
for the jurv in the second action for libel being 
identical with those decided in the first, a plea of 
res judicata must succeed, & the action ought to be 
stayed as frivolous & vexatious ; (2) even if pltf. 
could rely in one action on one part of the 
pamphlet, & in another action on another part. 

abuse of the process of the 
ct., & the second action should be stayed. 

The rule of law is, that the publication, without 
m^ce, of an accurate report of what has been 
awm or done in a judicial proceeding in a ct. of 
justice, IS a privileged publication, although what 
18 said or done would, but for the privUege, be 
libeUous agair^ an individual, & actionable 
at his suit, & this is true although what is published 
purports to be & is a report, not of the whole 
Judic^ proceeding, but only of a separate part of 
it. If the report of that part is an accurate report 
thereof ac published without malice. 

The ground of the privilege is that the publics- 
of what took place is merely a means of 
putti^ those who were not present in ct. in the 
position of those who were (Lord Esher, M.R.). — 
MacDougaxl V. Knight (1890), 26 Q. B. D. 1 ; 

oS b P- 788 ; 

38 W. R. 553 ; 6 T. L. R. 276, C. A. 

^Inwfa^tcms .--^8 <0 (1) Refd. Ord v. Ord, [1923] 2 K. B. 
gyy (2) Refd. Stephenson v. Garnett, [1898] 1 Q, B. 

17M. Imputations reported — Denial on 

oath not reported.]— Rtjmney v. Wajlter (1892), 
o 1. L. R. 256. 

iii. Introduction of Comment, 

rule.] — D elegall v. Hiohley, 

No. 1926, post. 

1702. .] — (1) Where justification & fair 

comment are pleaded as defences in an action for 
li^l, the latter only arises when the former has 
failed. A fair & bond fide comment on a matter 
of pubhe interest suffices to protect that which 
would otherwise be defamatory. 

(2) Comment which tends to prejudice may still 
be fair ; it may convey an imputation of bad 
motive so far as the facts truly stated justify such 
an imputation. It is for the jury to say whether 
the facts justify the imputation or not. 

_ In an action for libel based upon two articles 
in newspapers published by defts., which stated 
certain alleged facts with reference to what 
occurred in a certain polling station, & also con- 
t^^ comments which, pltf. aUeged, charged 
r saving acted honestly in the discharge 
of hte st^utory duties as deputy returning officer 
for the London County Council election, & as 
havi^ influenced by political bias, defta. 

pleaded juetifloation & fair comment. The judge 
old not l^ve any separate questions to the jury, 
but mrected them that it was for them to decide 
articles constituted a libel, &, if so. 
Whether the statements as to what happened in 
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the polling station were true, &, in so far as they 
consisted of comment, whether that comment 
was bond fide &> fair comment, or whether it was 
comment which tended, as aUeged, to charge pltf. 
with improper conduct. The jury returned a 
general verdict for pltf., with £800 damages i — 
Held : the judge hf^ not properly directed the 
jury upon the issue of fair comment, inasmuch 
as he had failed to direct them that the comment 
would not be libellous if it was the honest expres- 
sion of the well-founded opinion of the writer, 
based upon the true facts, &> there must conse- 
q(uently be a new trial on the ground of misdirec- 
tion. 

Comment in order to be justifiable as fair 
comment must appear as comment & must not 
be so mixed up with the facts that the reader 
cannot distinguish between what is report & what 
is comment. The justice of this rule is obvious. 
If the facts are stated separately & the comment 
appears as an inference drawn from those facts, 
any injustice that it might do will be to some 
extent negatived by the reader seeing the grounds 
upon which the unfavourable inference is based. 
But if fact & comment be intermingled so that it 
is not reasonably clear what portion purports to 
be ii^erence, he will naturally suppose mat the 
injurious statements are based on adequate 
grounds known to the writer though not necessarily 
set out by him. ... In order to give room for 
the plea of fair comment the facts must be truly 
stated. If the facts upon which the comment 
purports to be made do not exist the foundation 
of the plea f^s. . . . To allege a criminal inten- 
tion or a disreputable motive as actuating an 
individual is to make an allegation of fact which 
must be supported by adequate evidence 
(Fletcher Moulton, L.J.). — Hunt v. Stab 
Newspaper Co., Ltd., [1908] 2 K. B. 309 ; 77 
L. J. K. B. 732 ; 98 L. T. 629 ; 24 T. L. R. 462 ; 
62 Sol. Jo. 376, C. A. 

Annotaiions : — As to (1) Refd. Walker v. Hodffson, [1909] 

1 K. B. 239. As to (2) CSonsd. Walker e. Hodgson, [1909] 

1 K. B. 239 ; Homing Pigeon Publishing Co. c. Racing 
I^eon Publishing Co. (1913), 29 T. L. R. 389. 

1703. Inclusion of reporter’s own comments.] — 

Stiles v. Nokeb, No. 1255, ante. 

1704. Addition of headline.] — Declaration 

for a libel concerning pltf. in his profession as an 
attorney. The libel began, “ shameful conduct 
of an attorney,” & then proceeded to give an 
account of proceedings in a ct. of law, which 
con^ned matter injurious to the pltf.’s pro- 
fessional character. Deft, pleaded that the 
supposed libel contained a true account of the 
proceedings in the ct. of law: — Held: after 
verdict for the deft., the plea was bad, inasmuch 
as the words ” shameful conduct of an attorney ” 
formed no part of the proceedings in the ct. of 
law, & pltf. w^ therefore entitled to judgment. 
Qu. : whether it be lawful to publish proceedings 
of a ct. of law containing matter defamatory of a 
person neither a party te the suit nor present at 
the time of the inquiry. — Lewis v. Clement 
(1820), 3 B. & Aid. 702 ; 106 B. R. 817 ; on app^, 
sub nom. Clement v. Lewis (1822), 3 Brod. & 
Bing. 297, Ex. Ch. 

.---Apld. Delegal v. Highley (1837), 3 Bing, 
N. C. 950. Md. C!ook v. Wildoe (1855), 24 L. J. qTB. 
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B. (•) iii. 

1708 1. Inchision of reporter's own 
— Small v. Maokbmus 

(1830), Dra. 253.-— CAN. 

1708 ii. ,1~— A.-Q. V , Daviimon 

[1925 J N. Z. L. £^849;— N.z; ' 

1703111. .}-— A newspaper editor 


1* not privileged if be comments upon 
judicial proceedings, — Dbxw v, mac 
KENZiE & Oo. (1862), 24 Dnnl. (Ct. o^ 
Sees.) 649 ; 34 Jur. 320.— BOOT. 

17041. Addition of headtine.h- 

leon V. '* Edinburgh Evknini 
News,'' Ltd., (19091 S. 0. 1014 : 4 
Sc. L. R. 705 ; 11909) 2 8. L. T. ^5.- 
SCOT* 
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S&st, 8 . — Qitalified privUege : Sub-wet* 4» B* (e) Hi*, 
iv. <Sb V., u. <fc iX ; Sub-aect* 6. 

1.] 

367 ; Ryalla v. Leader (1866), 4 H. & C. 666. Mtntd. 

Comer v. Shew (1838), 4 M. fc W. 163 ; Gwyime v. BumeU 

(1840), 6 Binar. N. 0. 463 ; Grefory v, Bnituiwiok & 

Vallance (1843), 13 L. J. C. P. 84 ; Warwick e. Cox 

(1844), 13 L. J. Ex. 314 ; Wllmshoret r. Bowker (1844), 

7 Man. & G. 882 ; Campbell r. R. (1847), 11 Q. B. 814. 

1706. .] — Bishop v. Latimeb, No. 

151, ante. 

1706. .] — Roberts v. Brown, No. 1221, 

arde. 

1707. .] — (1) By the law of England a fair 

account of what takes place in a ot. of justice may 
be published, but the reporter ought not to mix 
up with it comments of his own. 

(2) If the report contains only a fair accoimt 
of what takes place in a ct. of jiistice, the person 
who publishes it has only to prove that fact under 
the general issue, & he is entitled to entire 
immunity. 

(3) It is not essential that every word of the 
evidence, of the speeches, of what was said 
by the judge, should be inserted, if the report is 
substantially a fair dt correct report of what took 
place in a ct. of justice. — ^Andrews v. Chapman 
(1853), 3 Car. & Kir. 286 ; 21 L. T. O. S* 108, 
N. P. 

Annoiaiion : — As io (1) Befd. Hunt v. Star Newspaper Co., 

[1908] 2 K. B. 309. 

1708. .] — Lewis v. Levy, No. 1667, ante. 

1700. .] — Risk Allah Bey v. White- 

hurst, No. 1734, post. 

1710. Inclusion of remark addressed by clerk to 

magistrate.]— Delegall v. Highley, No. 1926, 
post. , 

1711. Inclusion of observation made by litigant 
not In wltneM box.] — Qu. : whether a report 
which contains an observation made by a litigant, 
though not in the witness box, but made in ct. 
in the course of the legal proceedings, thereby 
loses the protection which it would otherwise have 
as a fair & acemate report of judicial proceedings. 

^e report is a report in a daily newspaper, 
& it is not to be judged by the same standard of 
accuracy which would be adopted if we were 
criticising a law report of a professional law 
reporter. It must be regarded from the standpoint 
of persons whose function it is to give the public 
a fair account of what has taken place in a ct. 
of justice (CoLTJNS, M.R.). — Hope v. Leng (W. C.) 
& Co. (Sheffield Tfjlegraph), Ltd. (1907), 23 
T. L. R. 243, C. A. 

Fair comment.] — See Sect. 4, post. 

iv. Onus of Proof. 

1712. Defendant must prove fairness & accuracy.] 

— Andrews v. Chapman, No. 1707, ante. 

1713. .] — Milissich V. Lloyds, No. 1717, 

post. 

1714. .] — Kimber V. Press Assocn,, No. 

1666, ante. 

V. Question for Jury. 

1716. General rule.] — Weaver v. Smith, No. 
1691, arde. 

1716. .] — Turner v. Sullivan, No. 1693, 

arde. 

report of a trial, 
whether published in a newspaper or a pamphlet, 


is privileged ; but it lies on him who sets up the 
privilege to ^ow that he conies within it. It is 
sufficient if such a report is a fair abstract of the 
trial ; but where there is any evidence on which 
a jury could reasonably find that the report was 
not absolutely fair, the question of fairness must 
be left to them. 

(2) There is no difference as to the publication 
of such reports, between the privilege of a private 
individual & of the public press. 

If what is published is a fair report of a trial in 
a ct. of justice, then the publication is privi- 
leged. ... It is said that this case could not be 
within the privilege, for though a fair report it 
was not pul^hed in a newspaper, but by private 
individu^. To this I cannot agree ; the privi- 
lege is the same as a matter of law for the one as 
for the other. In both cases a fair report of the 
trial is all that is necessary, unless there be malice 
in fact when the privilege is lost even if the 
report be published in a newspaper. . , . Now if 
the libel had been shown to be a verbatim copy of 
a shorthand note taken at the trial, the pltf. 
would, although the onus of proof is really on 
defts., have proved absolutely defts.’ privi- 
lege. ... If the report differs from the shorthand 
note, though it differs it may differ so little that 
no reasommle jury could say that the difference 
affected pltf. If the ct. could say that, I think 
the judge would still be boimd to direct the jury 
that the privilege was proved (Brett, L.J.). — 
Milissich v. Lloyds (1877), 46 L. J. Q. B. 404 ; 
36 L. T. 423 ; 13 Cox, C. C. 676 ; sub nom. 
Melissich V. Lloyd’s, 25 W. R. 363, C. A. 

Annotaiians ! — As to (1) Befd. Clark r. Molyneux (1877), 
37 L. T. 694 ; MaoDoagall v. Knight (1890). 6 T. L. R, 
276 ; Royal Mail Steam Packet Co. v. George &: Branday, 
[1900] A. C. 480. OtneraUy, Xentd. Daun v. Slmmina 
(1870), 48 L. J. Q. B. 343 ; Skoate v. Slaters. [1914] 2 
K. B. 429. 

1718. .] — Grimwade V. Dicks (1886), 2 

T. L. R. 627. 

C. Proceedings in Parliametd and Parliamentary 

Reports. 

See Sect. 2, sub-sect. 2, B. (c), ante, 

1719. General rule.] — ^Wason v. Walter, No. 
1754, post. 

1720. What are Parliamentary papers — Extracts 
from report ol Royal Commission.] — Houghton v . 
PUMSOLL (1874), TimeSy April 2. 

Annotations : — ^Apld. Mangena r. Lloyd (1908), 98 L. T. 
640 ; Mangena v. Wright, [1909] 2 K. B. 968. 

1721. Extracts from ** Blue Book.”] — 

Where a newspaper bond fide & without malice 
publishes an extract from or abstract of a Parlia- 
mentary paper, such paper being a “ Blue Book ” 
presented to both Houses of Parliament by 
command of His Majesty & ordered by the House 
of Commons to lie on the table, such newspaper is 
protected by Parliamentary Papers Act, 1840 
(c. 9), s. 3, from an action for libel brought in 
respect of the matters contained in such extract 
or abstract. — Mangena v. Lloyd (Edward), Ltd. 
(1908), 98 L. T. 640 ; 24 T. L. R. 610 ; on appeaU 
99 L. T. 824, C. A. 

Armotations : — FoUd. Mangena r. Wright, [1909] 2 K. B. 
968. B«fd. Isaacs v. Cook, [1926] 2 K. B. 391. 

1722. .] — (1) A person who bond fide 

& without malice piinte & publishes an exti^t 
from or an abstract of a Parliamentary paper, 


PART VI. SECT. 8, SUB-SECT. 4.— 
B. (e) V. 

17161. General rule .] — It is a question 
for the Jury whether the ^report of 
judicial proceedings is a lair Sc accurate 


report. — H utchison v. Robinsoi 
(1900), 21 N. 8, W. L. R. 180; 1( 
N. S. W, W. N. 254.— AU8. 

PART VI. SECT. 8, SUB-SECT. 4.-~C 
17191. General rule ,] — PubUcation o 


a fair Sc an accurate report of proceed- 
ings in Parliament is privlleti^ even 
thoufldi the words are defamatory. — 
“ The ENOLiBBMaK,*’ Ltd. v. Lajpat 
Rax (1910), I. h. R. 87 Oslo. 760.— 
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though in doing ao he does not act by or un^er 
the authority of either House of Parliament, is 
protected by Parliamentarjr Papers Act, 1840 
(c. 9), B. 3, in an action for hbel in respect of such 
publication. 

(2) Where an allegation is made against a 
person in a privileged document, as, for instance, 
in a Parliamentary paper, a comment upon that 
allegation by a person who is not the person 
making the ^legation may be fair comment, even 
though the allegation be untrue. 

(3) A communication by a public servant of a 
matter within his own province concerning the 
conduct of a person who is for the time taking a 
public part, the matter being one of public 
interest as to which the public are entitled to 
information, may be a privileged communication 
on the part of that public servant, &, if sent by 
him to a newspaper & published therein, it may 
also be the subject of privilege in the proprietor 
of the newspaper, as that is the ordinary channel 
by means of which the communication can be 
inade public. 

It may be considered as a communication by a 
person having a common interest to others having 
the like interest (Phillimore, J.). 

(4) B. S. C., Ord. 36, r. 37, has not altered the 
common law as laid down in Scott v. Sampson^ No. 
2045, post, with reference to the admissibility of 
evidence of the pltf.’s bad character in mitigation 
of damages in an action of libel. 

It [evidence] will also be relevant if &; so far as 
it proves in reduction of damages that pltf.’s 
general character as a public man is bad. But it 
will not be relevant if & so far as it tends to prove 
other specific charges than those which are in 
issue in these pleadings (Phillimore, J.). — 
Mangena V. Wright, [1909] 2 K. B. 958 ; 78 
L. J. K. B, 879 ; 100 L. T. 960 ; 25 T. L. B. 
534 ; 63 Sol. Jo. 485. 

AnnotcUion : — Aa to (3) Dbtd. Adam v. Ward (1915), 31 

T. L. U. 299. I doubt whether . . . those facts wdthoiit 

more will create a privileged occasion (Buckley, L.J.). 

D. Proceedings of Public Meetings. 

See, now. Law of libel Amendment Act, 1888 
(c. 64), s. 4. 

1728. What is a public meeting — Sermon de- 
livered in chapel.] — Chaloner v. Lansdown & 
Sons (1894), 10 T. L. B. 290. 

1724. Publication lor ** public benefit ’* — Ques- 
tion for Jury.] — In an action against the pro- 
prietor of a newspaper for reporting a speech in 
which blarahemy was imputed to pltf., the judge 
had not left the question to the jury as to whether 
the publication of the matter complained of was 
for tne public benefit : — Held : there had not been 
a “ proper & complete direction,” & there must 
be a new trial. — ^P ankhurst v. Sowler (1886), 
3 T. L. B. 193, D. C. 

AntuAationa : — Oonsd. Venables v. Fitt (1888), 5 T. L. R. 

83. Apld. Rickard v, Bartrain (^1908). 25 T. L. R. 181 ; 

Sharman e. Merritt & Hatcher (1916), 32 T. L. R. 360. 

1725. .] — ^Venables v. Pitt (1888), 

6 T. L. B. 83. 

1726. .] — Bickards v. Babtram 

(1908), 26 T. L. B. 181. 

Annotaiion : — Refd. Vacher v. London Soc. of Oimpositors, 

[1912] 3 K. B. 547. 

1727. Matter of “ public concern ** — Matters 
unconnected with object of meeting.] — If a news- 


paper chooses to publish defamatory matter about 
anybody, though Skctually uttered at a ^ public 
meeting but which has nothing to do with the 
objects of the meeting, then it cannot shield itself 
behind Law of Libel Amehdment^ Act, 1888 
(c. 64) (Huddleston, B.). — Kmlly v, O’ Malle y 
(1889), 6 T. L. B. 62. 

1728. Statement by eliatnnan of company 

reflecting on character of emsloyee.] — Ponspobd 
V. Financial TmEs, Ltd. & Hart (1900), 16 
T. L. B. 248. 

1729. Report made to pubUc mooting of 

corporation — Reflecting on conduct of employee.] — 
Plfcf. had been in the employment of a borough 
corpn. as superintendent of a public cemetery, & 
a committee of the jcorpn. reported to the corpn. 
that they were not satined with the way in wluch 
he had carried out his duties & that notice should 
be' given to him to terminate his appointment. 
This report appeared on the agenda paper of a 
meeting of the corpn., which was open to the 

ublic, & it was adopted by the corpn. without 
eing read. Dcfts. published a report of the 
meeting, & this report contained the statements 
in the agenda paper concerning pltf. In an 
action for libel : — Held : defts, were protected 
by Law of Libel Amendment Act, 1888 (c. 64), 
8. 4. — Sh ARMAN V. MERRITT & HATCHER, LTD. 
(1916), 32 T. L. B. 360. 


Sub-sect. 6. — ^Avoidance op Express 

Malice. 

See Part VII,, Sect. 2, sub-sect. 2, post 


Sect. 4.-~FAIR COMMENT. 

Sub-sect. 1. — Nature of Defence. 

1730. General rule.] — B. v. Hunt, No. 1798, 
post. 

1731. .] — Turnbull v. Bird, No. 1755, 

post. 

1732. .] — In an action for a libel in a news- 

paper, imputing to pltf., the proprietor & editor 
of Zadkiel’s Almanack, that not only was he 
connected with that foolish publication, but that 
he ” gulled ” the public by means of a mamc ball 
of crystal, by which he pretended to tell what 
was going on in the other world, & that he took 
money for those profane acts, & made a good 
thing of it : pleas, not guilty, & a justification 
that the libels were true in substance & fact : — 
Held: (1) within the scope of fair disci^ion a 
public writer is not liable unless he writes un- 
reasonably, recklessly, & malicioudy ; (2) 

immunity does not extend beyond the discussion 
of the published writings on public or undoubted 
acts of pltf., & does not extend to the gratuitous 
assertion of matters of fact for which there is no 
foundation ; (3) the privilege had extended to a 
denunciation of the Almanack & the use of the 
ball as an imposture, but if the libel meant that 
pltf. had made money by a conscious & fraudu- 
lent imposture by use of the ma^c ball, that was 
beyond the right of fair discussion required a 
justification ; (4) the justification required proof 
that pltf. took money for the use of the crystal 


PART VI. SEOT. 8, SUB-SECT. 4.— D. 

l. Matter of ** public concern.”] — 
Ajton 9. M'Octlloch (1823). 3 Murr. 

291.— SOOT. 

m. Fairness — ^NeceMWy /or. ]—Pikrob 
V. Ellib (1856), 6 I, O. L. R, 55.— IR. 


n. Accuracy — Necessity for .] — The 
publloation In a newspaper of a 
report of prooeedings at a puhllo 
meeting containing defamatoiy state- 
ments, is not privileged if btkui state- 
ments be untrue even although the 
puldioation bo made bond fide & with- 


out malice, with the Intention of giving 
information to the public with reep<^ 
to a matter which it inteieqte the pu 
to know.— Uamrron v. Otaoo daily 
Times (1883), 1 N. Z. L. R. C. A, 1. — 
N.Z. 
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Libsx Aiiri) Slandeb. 


Se€i» 4 . — Fair comment: Sub^eede* 1, 2 8 .] 


fi?om tlie known antecedents of their author, but 
they derived weight from the approval of W., the 


ball, & used it knowing that it was an imposture. w«gm 

Mobrison V . Bblcb^ (1883), 3 P. & F. 614, Jf*® con^otor ol the navy, & rondu^ 
V. y n hy recommending their rejection. The minute 

* _*_ xr f\K 4 was by order of the Lords of the Admiralty 

1733. .] Hunter v, Sharpe, No. 954, Ijy. ^eft., the Queen’s printer j & copies 

, . . . , i - of it were publicly sold by him before the meeting 

.]— Pltf. was tried in Brussels for of Parliament. At the trial of an action for this 


ante, 

1734. 


murder & acquitted. A correspondent of an alleged libel; the judge, «#«oiming the letter to be 
English journal wrote letters which were inserted pHmd fade libellous, & it being conceded that 
in such journal, containing incorrect statements the publication was without malice, nonsuited 
of the evidence, independent comments of the pitf., on the ground that it was a fair criticism 
writer upon the character & bearing of the upon a matter of public & national importance, 
prisoner, & expressions impugning the verdict of & therefore privileged i—Held : the nonsuit was 
acquittal, & implying that the prisoner should right. 

have been found guilty of murder & was certainly it *is not competent for the jury to find that, 
guilty of forgery & fraud. A leading article was upon a privileged occasion, relevant remarks 
also published adopting the same tone :—Held : jj^ade bond fide without malice are libellous. . . . 
( 1 ) if in the opinion of the jury, looking at the it would be abolishing the law of privileged dis- 
letters in^vidually & not collectively, they did cussion, & deserting the duty of the ct. to decide 
not contain fair, honest, & faithful representatioi^ upon this as upon any other question of law, if 
of what passed at the trial, they were not privi- we were to hand over the decision of privilege or 
leged ; (2) if a public writer in the press writes no privilege to the jury. A jury, according to 
that which turns out to be not founded upon the their individual views of religion or policy, might 
inference he draws, & is unable to justify the hold the church, the army, the navy. Parliament 
conclusion he has arrived at, yet if he has acted itself, to be of no national or general importance, 
in good faith in the discharge of his duty, bringing or the liberty of the press to be of less consequence 
to it the amount of care, reason, & judgment than the feelings of a thin-skinned disputant. In 
which a man who takes upon himself to discuss actions of libel, as in other cases where questions 
public questions is bound to bring, so that the of fact, when they arise, are to be decided by the 
jury is of opinion that he has acted reasonably & it is for the ct. first to determine whether 

properly, he will be privileged although he may there is any evidence upon which a rational 
turn out to be„in error ; (.3) if by some oversight verdict for the affirmant can be founded (SVillbs, 
or want of firmness on the part of the judge or J.)._Henwood v, Harrison (1872), L. R. 7 
jury a great criminal escapes, &, by a miscarriage c. P. 600 ; 41 L. J. 0. P. 206 ; 26 L. T. 938 ; 


of justice, a scandal is brought on its adminis- 
tration, & the criminal is let loose on society when 
he ought to be suffering punishment, a public 
writer is privileged in remonstrating with that 
tribunal if he does so fairly & with reasonable 
exercise of judgment ; & (4) if counsel cross- 

examines pltf. \rith a view to show that he has 
been guilty of that of which he had been acquitted, 
the libel is thereby a^ravated, & the damages 
must follow the aggravation. — R isk Ajllah Bey 
r. Whitehurst (1868), 18 L. T. 616. 

1735. .] — The fair & honest discussion of 


20 W. R. 1000. 

Annotations : — Diitd. Purcell v. Bowler (1876), 1 C. P. D. 
781. Oon^ Merivale v, Oarsou (1887), 20 Q. B. D, 275 ; 
Atlbutt r. General Council of Medical Education & 
K^lstratlon (1889), 23 Q. B. D. 400. Apprvd. McQulre 
v/Weetem Momingr News Co., [1903] 2 K. B. 100. 
Conid. Thomas v. Bradbury, Aynew, [19061 2 K. B. 627 ; 
Walker v. Hodgson, [1909] IK. B. 230. Apprvd. Adam 
tj. Ward, [1917] A. C. 809 ; Sutherland v. Slopes, [1925] 
A. a 47. 

1738. .] — Nobody can take advantage of 

the privilege of the occasion to exercise private 
malice, nor will the privilege shield him if he 
makes charges against another recklessly or 


or comment upon a matter of public interest is OnT^f thTcii^s in wWch privi- 

in point of law pri-^eged, & is not the subject of , claimed is the present one. as it is 

an ^tion, unless pltf. can estebl^ mah^. ^^r. writi^ for the public on 

architect, in 1867 sub^tted to J’ Interest, b^ the privilege wiU 

the Adnmalty proposals for the conversion of the ^ ^ complained of by 

‘J*® pltf- has been anything more than a comment at 

were con- ^ ^ bond fids TLobd Colewdob, O.J.)— 

*uJ * Willums ». Bbb^pobd-Hopb (1886), 3 T. L. E. 

1870, the iron-clad turret-ship, Captam, whilst oq 

* sunk with all hands. Tto ^737 .)_HuNT v. Star Newspaper Co., 

disaster caused great excitement & anxiety in 

the public mind ; &, with a view to explain the 
circumstances under which the Captam had been 
sent to sea, as well as the general course pursued 
by the Board with reference to the placing the 
navy in a proper condition to meet the exigencies 
of modem naval warfare, a minute was prepared 
by the First Lord of the Admiralty for presenta- 
tion to Parliament during the approaching session. 

rnXwisi- X ....... A A.. j fj?. • ft t . « 


Sub-sect. 2. — Fair Comment and Justifica- 
tion Compared. 

1788. General rule.] — Walker (Peter) & Son, 


This minute referred to & criticised the plans of Ltd. v, Hodgson, No. 1742, post 

conversion proposed by pltf. ; A in a note was 1789. .] — ( 1 ) The plea in an action for 

inserted a letter upon the subject addressed to the libel that in so far as the words complained of 
Board in Sept. 1869, by R., then controller of consist of aUegations of fact they are true in 
the navy, w£dch letter contained this passage : substance A in fact tk in so far as they consist of 
“ These plans would have no weight whatever expressions of opinion they are fair comments 


PART VI. SECT. 4 , SUBHBBOT. 2. 
17881. Oeneralrule.J — There are vital 
dilterences between a defence of 
justification & one of fair comment. 


Under the former a deft, must justify he need not Justify the comment ; it 1* 
every Injnrions fadt db Imputation in sufficient if he satisfies the ot. that it is 
whatever shape expressed. Under the " fair." — Stbsnkahp v. LAtTRXKoa, 
latter he must Justify the fac^ hut [1918] C. P. D. 79. — 8 . AP. 
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made in good faith & without malice on a matter 
of public interest is not a plea partly of justiflca* 
tion &; partly of fair comment, but is a plea of 
fair comment only. 

There has been a good deal of misconception 
as to the nature of this plea. It has been some- 
times treated as containing two separate defences 
rolled into one, but it in fact raises only one 
defence, that being the defence of fair comment 
on matters of public interest. The averment 
that the facts were truly stated is merely to lay 
the necessary basis for the defence on the ground 
of fair comment. This averment is quite different 
from a plea of justidcation of a libel on the 
groimd of truth, under which deft, has to prove 
not only that the facts are truly stated but also 
that any comments upon them are correct (Lord 
Finlay). 

(2) Then was there any evidence or other 
materia] upon which a reasonable jury could find 
that, assuming (as it must be assumed) that the 
charges were true in substance & in fact, these 
expressions of opinion or any of them constituted 
unfair comment ? This is plainly a question for 
the ct., which has to determine whether the 
document is capable in law of being a libel 
(Viscount Cave, C.). — Sutherland v. Stopes, 
[1925] A. C. 47 ; 04 L. J. K. B. 16« ; 132 L. T. 
550 ; 41 T. L. R. 100 ; 09 Sol. Jo. 138, H. L. ; 
revsg. S. C. sxib nom. Stopes v. Sutherland (1923), 
39 T. L. K. 077, C. A. 

1740. Fair comment does not arise if justifica- 
tion proved.] — Dakhyl v. Labouchere, No. 1823, 
post. 

1741. .] — Hunt v. Star Newspaper Co., 

Ltd., No. 1702, ante. 

1742. .] — (1) Deft, in an action for slander, 

alleged to have been uttered in a speech made by 
liim as chairman at a licensing meeting, pleaded a 
defence of fair comment in the following terms : 
“ In so far as the words complained of consist of 
statements of fact the same are in their natural 
& ordinary signification true in substance & in 
fact. In so far as they consist of comment the 
same are fair & bond fide comment upon matters 
of public interest.” There was no plea of justifica- 
tion. Upon an application by deft, for leave to 
administer interrogatories to pltfs. directed to 
proving the truth of the statements of fact in his 
speech & in the particulars delivered by him of 
the materials upon which his defence of fair 
comment was based : — Held : deft, was entitled, 
notwithstanding the absence of a plea of justifica- 
tion, to administer interrogatories with the object 
of obtaining admissions of the truth of the material 
statements of fact in the speech & particulars 
alleged to be defamatory. 

(2) This form of pleading, which I always think 
very indefinite & embarrassing, has been adopted 
& sanctioned ever since the decision in Penrhyn 
V. Licensed Victuallers* Mirror y No. 1844, post, & 
must now be accepted as proper pleading. No 


difficulty, however, arisen in the present case, 
because there was an order for particulars ob- 
tained by pltfs. in which it was stated that deft, 
admitted that the defence was one of fair comment, 
& not of justification. . . . No one can doubt 
that the matter commented on by deft, is a 
matter of public interest ; but the onus of proving 
that bis words are a comment, & that they are a 
comment on a matter of public interest, lies upon 
deft. (Vaughan Williams, L.J.). 

(3) Where deft, in an action for libel pleads by 
way of defence, first, justification, &, secondly, 
fair comment, he will fail upon his plea of justifica- 
tion unless he justifies every injurious imputation 
which the jury may think is to be found in the 
alleged libel. Assuming that he fails in t^t 
defence, then fair comment is a weapon which 
comes into action when justification has failed. 

(4) Upon the plea of fair comment the sub- 
stratum must, I think upon the authorities, be 
laid by showing that, notwithstanding, that the 
words are defamatory, yet the facts upon which 
the comment is based were truly stated, &; that 
the comment was honest & was not without 
foundation. Pair comment does not negative 
defamation, but establishes a defence to any right 
of action founded on defamation. To succeed 
upon the plea of justification deft, must prove 
not only that the facts were truly stated, but also 
that the innuendo is true. He must justify every 
injurious imputation. Upon fair comment, how- 
ever, if it be established that the facts stated are 
true, the defence of fair comment, will succeed 
even if the imputation or Innuendo be not justi- 
fied as true, but bo fair & bond fide comment upon 
a matter of public interest (Buckley, L.J.). — 
Walker (Peter) & Son, Ltd. v. Hodgson, 
[1909] 1 K. B. 239 ; 78 L. J. K. B. 193 ; 99 L. T. 
902 ; 53 Sol. Jo. 81, C. A. 

Atmoiaiians : — As to (2) Coiud. Sutherland v, Stopes, (19251 

A. C. 47. Retd. Aga Khan v. Times Publishing Co., 

[1924] 1 K. B. 675. 


Sub-sect. .3. — Position op Newspapers. 

1743. No special privilege.] — Campbell v. Spot- 
TiswooDE, No. 1802, post. 

1744. .] — To whatever lengths the subject 

in general may go, so also may the journalist, but, 
apart from statute law, his privilege is no other 
& no higher. The responsibiUties which attach 
to his power in the dissemination of printed 
matter may, & in the case of a conscientious 
journalist do, make him more careful ; but the 
range of his assertions, his criticisms, or his 
comments, is as wide as & no wider than that of 
any other subject. No privilege attaches to his 
position (Lord Shaw). — Arnold v. King- 
Emperor, [1914] A. C. 644 ; L. R. 41 Ind. App. 
149 ; 83 L. J. P. C. 299 ; 111 L. T. 324 ; 30 
T. L. R. 462 \ 24 Cox, C. C. 297, P. C. 
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17431. No special privilege .] — Don- 
kin V. Tklkowaph Newspaper Co., 
Ltd. (1873), 3 Q. S. C. R. 180.— AUS. 


1748 11. .] — The proprietors of a 

newspaper have no spooled privileges 
beyond those which bvery member of 
the community possesses in comment- 
ing upon public men 8c public matters. 
—Anderson v. Fairfax (1883), 4 
K. S. W, L. R, 183.— AUS. 


1743 iv. .] — 11. r. THOMPSON 

(1874), 24 C. P. 252.— CAN. 

1743 V. .1 — Brown v. Elder 

(1888), 27 N. B. R, 465.-— CAN. 

1743 vi. .] — Patterson v. Ed- 
monton Bulletin Co. (1908), 1 Alta. 
L. R. 477 ; 8 W. L. R. 672.— CAN. 

1743 vii. .] — Caswell Law 

(1911), 19 W. L. R. 48 ; 4 Sask. L. R. 
366.— CAN. 


1743 111. .1 — Sunday Times Pub- 1748 viil. .1 — Sinclair v. Horn - 

- Co., Ltd, V. Holman (1925), by (1886), 6 N. Z. L, R. 113 (S. C.). 
27 W. A. L. R, 10.— ADS. J — N.Z. 


1743 ix. .] — Davis v. Miller & 

Fairly (1855), 17 Dunl. (Ct. of Sees.) 
1050 ; 27 Sc. Jur. 542.— SCOT. 

1743 X. .1 — Brims v. Reid 8c 

Sons (1885), 12 R. (Ct. of Bess.) 1016 ; 
22 Sc. L. R. 670.— SCOT. 

1743 xi. .] — M‘ Kerch AR V. Cam- 
eron (1892), 19 R. (Ct. of Sess.) 883 ; 
29 So. L. R. 320.— SCOT. 

1743 xil. .1 — Morrison V. Ritchie 

& Co. (1902), 4 F. (Ct. of Sess.) 645 ; 
39 So. L. R. 432 ; 9 S. L. T. -476.— 

SCOT. 
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8eCU 4 . — Fair commeni r Stib’scet. 4, A, B. («) 

(b) i, <fe a.] 

Sub-sect. 4. — Essentials op Defence. 

A. Comment must be Expression of Opinion. 

1746. Not allegation of fact.] — Morrison v. 

Belcher, No. 1732, ante. 

1748. .] — In an action to recover damages 

for libel it appeared that applts. had in their 
newspaper fairly charged reap., a public officer, 
with specific acts of misconduct in the execution 
of the duties of his office ; had vouched the truth 
of those charges, & on the assumption of their 
truth, commented on his proceeding in highly 
offensive & injurious language : — Held: they were 
liable. 

The privilege which covers fair &: accurate 
reports of proceedings in Parliament & in cts. of 
justice does not extend to fair &> accurate reports 
of statements made to the editors of newspapers. 

There is no doubt that the public a^ of a 
public man may lawfully be made the subject of 
fair comment or criticism, not only by the press, 
but by all members of the public. But the 
distinction cannot be too clearly borne in mind 
between comment or criticism &> allegations of 
fact, such as that disgraceful acts have been 
committed, or discreditable language used. It 
is one thing to comment upon or criticise, even 
with severity, the acknowledged or proved acts 
of a public man, & quite another to assert that 
he h^ been guilty of particular acts of mis- 
conduct (Lord Herschell, C.). — Davis v. Shep- 
STONE (1886), 11 App. Cas. 187 ; 55 L. J. P. C. 
51 ; 55 L. T. 1 ; 50 J. P. 709 ; 34 W. B. 722 ; 
2 T. L. R. 380, P. C. 

A?inoiations ; — Pankhurst v. Sowler (1880), 3 T. L. R. 

193 ; Joynt v. Cycle Trade Publishing Co. (1904), 91 

L. T. 155. 

1747. .] — Thomas v. Bradbury, Agnew 

& Co., L/td., No. 1955, post. 

1748. -] — Hunt v. Stab Newspaper Co., 

Ltd., No. 1702, ante. 

B. Comment must be on Matter of Public 

Interest, 

(a) In General. 

1749. Must be of interest to whole community.] — 
Purcell v. Sowler, No. 1764, post. 

1750. Whether matter of public interest — Ques- 
tion for Judge.] — South Hetton Coal Co. v. 
North-Eastern News Assocn., No. 1795, post. 

1751. Onus of proof that matter of public 
interest — On defendant.] — ^Brenon v. Ridgway, 
No. 7, ante. 

1762. .] — Walker (Peter) & Son, 

I/TD. V. Hodgson, No. 1742, ante. 

(6) What are Matters of Public Interest. 
i. Matters of State. 

1753. Petition to Parliament.] — Pltf., a surgeon, 
petitioned Parliament against quacks. Deft., a 


Journalist, commented severely on the contents 
of the petition, & charged the pltf. with ignorance 
of his profession, pointing out ignorance of 
chemistry, which, he said, appeared on the face 
of the petition. Pitf. then sued deft, for libelling 
him in his profession of a surgeon ; the judge 
directed the jury, that if they considered deft . a 
attack a fair comment on pltf.’s petition, if the 
charge of ignorance was collected from a petition 
alone, Sc was not the spontaneous effusion of 
malice in deft., the writing in question was no 
libel ; he also directed them to consider whether 
deft, had imputed to pltf. ignorance in his pro- 
fession of a surgeon or ignorance of chemistry, 
for if they thought the latter, the declaration was 
not adapted to pltf.’s case. The jury having 
found a verdict for deft., the ct. granted a new 
trial, costs to abide the event. Qu. : whether a 
petition to Parliament on matters of general 
unportance is such a publication as renders the 
petitioner an object of fair criticism & comment. 
— Dunne v. Anderson (1825), 3 Bing. 88 ; 10 
Moore, C. P. 407 ; 3 L. J. O. 8. C. P. 157 ; 130 
E. R. 447 ; subsequent proceedings^ By. & M. 287, 
N. P. 

Annotations: — Beld. Thompson r. Shackoll (1828). Mood. 

&. M. i87 : Honwood v. Harrison (i872), L. H. 7 C. P. 

606. 

1754. & consequent debate.] — A faithful 

report in a ]mblic newspaper of a debate in either 
House of Parliament, containing matter dis- 
paramng to the character of an individual which 
had been spoken in the course of the debate, is 
not actionable at the suit of the person whoso 
character has been called in question. But the 
publication is privileged on the same principle as 
an accurate report of proceedings in a ct. of 
justice is privileged, viz., that the advantage of 
publicity to the community at large outweighs 
any private injury resulting from the publication. 

Pltf. presented a petition to the House of 
Lords, charging a high judicial officer with having, 
thirty years before, made a statement false to his 
own knowledge, in order to deceive a committee 
of the House of Commons, & praying inquiry & 
the removal of the officer if the charge was found 
true ; a debate ensued on the presentation of the 
j^tition, & the charge was utterly refuted : — 
Held : this was a subject of great public concern 
on which a writer in a public newspaper had full 
right to comment, & the occasion was therefore 
so far privileged that the comments would not be 
actionable so long as a jury should think them 
honest A made in a fair spirit, & such as were 
justified by the circumstances, as disclosed in an 
accurate report of the debate. 

The jury were told that they must be satisfied 
that the article was an honest & fair comment on 
the facte, in other words, that, in the first place, 
they must be satisfied that the comments luid 
been made with an honest belief in their justice, 
but that this was not enough, inasmuch as such 


PART VI. SECT. 4, SUB-SECT. 4.—A. 

1746 i. Not aXtegaiion of fad .} — 
ORA.HAM V. McKimk (1890). 19 O. K. 
475.— CAN. 

1746 il. J— Auoustink Atrro- 

MATTO Rotary Engine Co. of Canada, 
Ltd. tj. Saturday Night, Ltd. (1917), 
38 O. L. R. 609 ; 34 D. L. R. 439.— 

CAN. 

1746 iU. .] — Where facts bad not 

been fnlly, carefully Sc accurately 
stated. Sc as it was dlfflonlt to separate 
statements of fact from comment 
thereon, defts. could not rely upon the 
plea of fair oonunent on a matter of 
public Interest . — ArmcAH Life Aobur- 


ANCB Society, Ltd. v. Phelan (1908), 
25 8. C. 748.— S. AF. 

1746 If. Hultzeb & Das e. 

Van Oobkom (1909), T. 8. 282.— B. AP. 

1746 V. .] — Crawford r. Alsu, 

11917] App. D. 102.— S. AF. 

PART VI. SECT. 4, SUB-SECT. 4.— 
B. (a). 

e. Oeneral rule.] — A fair cem- 
ent on matter of public Interest is not 
libel. — B ngushman/’ Ltd. v. 
D^atvRai (1910), I. L. R. 87 Calc. 
760. — WD. 

P* .1 — Irwin v. Rkid (1920)* 


I. L. R. 48 Calc. 304.— IND. 

1760 i. Whether matter of public in- 
terest — Question for Iwdoe.)— L ano r. 
Fairfax (1865), 4 N. 8. W. 8. C. R. (L.) 
268.— AUS. 

1760 ii. .1 — McDonald v, 

Sydney Po«t Pububhino Co., Ltd. 
(1906), 39 N. 8. R. 81.— CAN. 

1760 ill. .]— RICB SifSFPABD 

e.‘ Bulletin Oo., I/td., 11917] 3 
W. W. R. 279.— CAN. 

1761 i. Onus of proof that matter of 
p%Mie interest — On defendant.] — Aitaf 
H osexiN e. TasuD'DOok HosaxiN 
(1867), 2 Asra, 87.— WD. 
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belief might originate in the blindness of party- 
zeal, or in personal or political aversion, that a 
person taking upon himself publicly to criticise 
& to condemn the conduct or motives of another, 
must bring to the task, not only an honest sense 
of justice, but also a reasonable degree of judg- 
ment & moderation, so that the result may be 
what a jury shall deem, under the circumstances 
of the case, a fair & legitimate criticism on the 
conduct & motives of the party who is the object 
of censure (Cockburn, C.J.). — Wason v. Walter 
(1808), L. R. 4 Q. B. 73 ; 8 B. & S. 671 ; 38 
L. J. Q. B. 34 ; 19 L. T. 409 ; 33 J. P. 149 ; 17 
W. R. 109. 

Annotations : — Expld. Henwood c. Harrison (1872), L. R. 
7 C. P. 606. Coiisd. Davis v. Duncan (1874), L. H. 9 
C. P. 396. Reid. Re Belfast Election Petition (1868), 
17 W. R. .333 ; Purcell r. Howler (1877), 2 C. P. D. 215 ; 
Macdougall v. Knight (1886), 17 Q. B. D. 636 ; Allbutt 
V. General Council of Medical Education & Re^stration 
(1889), 23 Q. B. I). 400 ; Hunt v. Star Newspaper Co., 
11908] 2 K. B. 309. Mentd. Milisslch v. Lloyds (1877), 
46 L. J. Q. B. 404 ; Uslll v. Hales, Uslll t\ Brearley, 
Usill V. Clarke (1878), 3 C. P. D. 319 ; Honnessy r. Wright 
(1888), 4 T. L. R. 548 ; McQulro v. Western Morning 
News Co., [1903] 2 K. B. 100. 

1755. Public appointments.] — Pltf., a Roman 
Catholic, having been appointed Calendarer of 
Foreign State Papers, deft.. Secretary of the 
Protestant Alliance, in the course of a newspaper 
controversy, on the subject of the propriety of 
the appointment, published letters, in which, 
with certain misstatements of facts not shown to 
have been wilful, he argued that the papers might 
not be fairly epitomised by pltf., & also threw out 
that such papers might not be in safe custody 
while in the hands of persons of pltf.’s views, k, 
that such persons might possibly tlirough religious 
prejudices be induced to mutilate, alter, or abstract 
them ; — Held : assuming this to be aimed at pltf., 
if deft, really believed it, the publications were 
privileged, provided there was no wilful misstate- 
ment, but it was for the jury whether he really 
could have believed it. 

Defamatory matter is presumed to be malicious, 
unless it is published in the performance of any 
duty, legal or moral, or in the exercise of any 
right (Erle, C.J.). 

A man may publish defamatory matter of 
another, holding any public employment, if it is 
a matter on which the public have any interest, 
within limits. . . . Every person has a right to 
comment on the acts of a public man, which con- 
cern him as a subject of the realm, if he do not 
make his comments the vehicle of malice or 
slander. . . . The word “ malice ” in law means 
any corrupt motive, any wrong motive, or any 
departure fi*om duty. ... If deft., in the com- 
ments that he made, was guilty of any wilful 
misrepresentation of fact, either by the exaggera- 
tion of what actually existed, or by the partial 
suppression of what actually existed, so as to give 
it another colour ; or if he made his comments 
with any misstatement of fact which he must 
have known to be a misstatement if he exercised 
ordinary care, then he loses his privilege, & the 
occasion does not justify the publication 
(Erle, E.J.). — Turnbull v. Bird (1861), 2 F. & 
F. 508, N. P. 

Annotaiions : — Refd. Campbell r. Spottiswoode (1863), 3 
. B, & 8. 769 ; Hogan v. Sutton (1867), 16 W. R. 127. 
Mentd. Merivale v. Carson (1887), 58 L. T. 331 ; Pratt 
V. BriUsh Medical Amocn.. [1919] 1 K. B. 244 ; British 
Ry. Traffic Sc Electric Co. t?. C. R. C. Co. Sc L. C. C., [1922] 
2 K. B. 260. 

1756. .] — Pltf., a barrister, who, after be- 


coming an M.P., was made Q.C., & also a recorder, 
having been partly acquitted & partly censured 
by the benchers of his Inn after an inquiry into 
his conduct, private as well as profession^ ; & 
having afterwards, on a public platform, alluded 
to their sentence as one of acquittal ; upon which 
they published their sentence, & he published a 
protest a letter, in which he impugned their 
proceedings, & their decision as unjust. Deft., 
in a legal review, published an article fairly setting 
forth these documents, with comments, & also a 
narrative of pltf.’s career, mixed up with some 
general reflections on his character, & particular 
observations, suggesting that he had obtained his 
appointments by Parliamentary influence or ser- 
vices. In an action for libel for the publication 
of this article : — Held : ( I ) the matter of those 

appointments was a legitimate subject of public 
comment ; (2) even the private conduct of pltf. 
might, as tending to show whether he was a man 
of honour & integrity, be also legitimate subject 
of such comment ; (3) as pltf. had in a public 
speech alluded to all these matters, they were all 
legitimate subjects for such comments as were 
fair, & not, in substance, going beyond the matters 
which were the subject of comment. 

(4) It was not disputed that the public conduct 
of a public man might be discussed with the fullest 
freedom. It might be made the subject of hostile 
criticism & of hostile animadversions provided the 
language of the writer was kept within the limits 
of an honest intention to discharge a public duty 
& was not a means of promulgating slanderous 
& malicious accusations (Cockburn, C.J.). — 
Seymour v. Butter worth (1862), 3 F. & F. 372. 

Annotations : — As to (3) Refd. Hogan v. Sutton (1867), IG 

\V. R. 127. As to (4) Refd. Bryce v. Rusden (1886), 2 

T. L. R. 435. 

1757. Evidence before Parliamentary Com- 
mittee.] — Hedijsy r. Barlow, No. 899, anfe. 

1758. Evidence before Royal Commission.] — 

(1) A motion on behalf of pltfs., trustees of a per- 
manent benefit building society, being also a 
bank for deposit, for an injunction to restrain 
the publication & sale by defts. of a book contain- 
ing alleged libellous paragraphs in reference to 
the annual balance sheets & solvency of the 
society was refused. 

He really seems to have selected pltf.’s society, 
partly because of its size, partly from his access 
to its balance sheets, & partly & principally on 
account of lus extreme dissent on scientific grounds 
from the manager’s evidence before the Comrs. 
on Friendly Societies. That evidence was publici 
juris, & deft, had a perfect right to criticise it 
(WiCKENS, V.-O.). 

(2) I ought not to interfere in a case like this, 
while uncertain whether what is stated is false 
or true, & reasonably certain that there was no 
malice (Wickens, V.-C.). — Mulkern v. Ward 
(1872), L. R. 13 Eq. 619 ; 41 L. J. Ch. 464 ; 26 
L. T. 831. 

Annotations: — As to (1) Refd. Prudential Assce. r, Knott 

(1875), 10 Ch. App. 142 ; Bonnard v. Perryman, [1891] 

2 Ch. 269. As to (2) Refd. Liverpool Household Stores 

Assocn. V. Smith (1887), 37 Ch. D. 170. 

1759. Report to government department.] — 

Henwood v. Harrison, No, 1735, ante, 

ii. Public Conduct of those taking Part in Public 

Affairs, 

1760. General rule.] — Parmtter v. Coupland, 
No. 1019, ante. 


PART VI. SECT. 4 , SUB-SECT. 4 .— 
B. (b) ii. 

17601. Oeneral rule.]— Tho pvhUc acts 
J. — ^VOL. XXXII. 


Sc conduct of an Indivldiial in a public 
office are a fair subject of comment as 
to his fitness. — Broadbknt r. Small 


(1876), 2 V. L. R. L. 121.— AUS. 

1760 ii. .] — Langton v. Syme 

(1877), 3 V. L. 11. L. 30.— AUS. 

L 
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Sect. 4. — Fair comment: Sub-sect, 4, B. (&) ii., iii., 
iv., V. & vi.'] 

17$1. .] — Seymoub V, Butterwoiith, No. 

1766, ante. 

1762. .] — Wlioever fills a public position 

renders himself open to public discussion & if 
any part of his public acts is wrong he must accept 
the attack as a necessary though unpleasant cir- 
cumstance attaching to his position (Bram- 
WELL, B.). — Kelly v. Sherlock (1865), as re- 
ported in L. B. 1 Q. B. 686 ; 30 J. P. 805 ; N. P. ; 
subsequent proceedings (1860), 7 B. & S. 480. 

Annoiaiion.8 : — Expld. Brj'ce r. Ilusdeii (1886), 2 T. L. R. 

435. Mentd. Faivey v. Stanford (1874), L. R. 10 Q. B. 

54 ; Cooko v. Brogden (1885), 1 T. L. R. 497. 

1763. .] — Davis v. Shepstone, No. 1746, 

ante, 

1764. .] — To justify the publication in a 

newspaper of defamatory comments, apart from 
1 ‘eports of what passes in cts. of justice, it must be 
shown either that the person of whom the defa- 
matory matter is written was a person whose 
position & character are of general interest to the 
whole country, or that the subject-matter dealt 
with is one of general interest to the whole com- 
munity. It is not enough to show that the indi- 
\dduar fiUs a public (character of a limited kind 
& in a limited district, or that the subject-matter 
de^t with is of inteiest only to a small portion 
of the public, or to the public in a limited di.strict. 

Defts., the proprietors of a newspaper, published 
a report of the proceedings at a meeting of the 
board of guardians of a provincial union, con- 
taining false & defamatory matter reflecting upon 
the medictd officer of the union workliouse : — 
Held : not privileged by the occasion, though the 
report was admitted t<i be bond fide & a correct 
account of what passed at the meeting. — P urcell 
V. So\vi.EB (1877), 2 C. P. D. 215 ; 46 L. J. Q. B. 
308 ; 30 L. T. 416 ; 41 J. P. 789 ; 25 W. R. 362, 
C. A. 

Attwiaiitms : — Consd. Bavis r, Shcjjstouo (1886), 11 App. 

Cas. 187 ; Allbxitt v. Medical General (’ouncil (1889), 

2.3 Q. B. D. 400. Ezpld. Plttard r. Oliver, [1891] 1 Q. B. 

474. Con^. Adam r. Ward (1915), 31 T. L. R. 299. 

Refd. I’ankhurKt r. Sowler (1886), 3 T. L. R. 193 ; Kelly 

r, O'Malley (1889), 6 T. L. 11. 62 ; Royal Aquarium & 

Suinnior & Winter Garden Soc. v. Parkinson, [1892] 1 

g. B. 431 ; Walker r. Ho<igson, [1909] 1 K. B. 239. Mentd. 

Tenby Corpn. v. Mason (1908), 6 L. G. R. 233. 

1765. Minister of State.]— Campbeix r. Spot- 
TISW OODE, No. 1802, post. 

1766. Waywarden.] — (1) No criticism on a per- 
son holding a public office like that of waywarden 
can be a libel unless malice is proved. 

(2) Qu. : whether the neglect of the editor of a 
newspaper to inquire into the truth of allegations 
sent to him for publication is evidence of malice. 
— Harle V. Catherall (1866), 14 L. T. 801, 
N. P. 

1767. Political agitator.] — O dger v. Mortimer, 

No. 1836, post. 

1768. Supporters of political candidate.] — The 

conduct of persons at a public meeting held for 
the purpose of promoting the election of a can- 
didate for a seat in Parliament, may be made 
the subject of fair & bond fide discussion by a 
wu'iter in a public newspaper, & unfavourable 


comments made upon such conduct in the course 
of such discussion are privileged. — Davis v. 
Duncan (1874), L. R. 9 0. P. 396 ; 43 L. J. O. P. 
185 ; 30 L. T. 464 ; 38 J. P. 728 ; 22 W. R. 676. 

Annotation : — Distd. Purcell v. Sowler (1876), 1 C. P. D. 

781. 

1769. Architect of local school board.] — Pltf. 
was appointed architect to a local school board 
under an agreement by which he undertook all 
alterations & additions to existing buildings & 
was paid a percentage on the costs. In the case 
of new buildings he was entitled to tender along 

I with other architects, in which case he might or 
he might not be intrusted with the conduct of 
the job. At a meeting of the school board the 
chairman stated that a scheme for extending an 
existing school had been approved, that resp. 
had submitted an estimate, that the cost now 
appeared to be about double, & that the termina- 
tion of the agreement wdth liim should be con- 
sidered. Defts., who were the proprietors of a 
newspaper circulated in that district, in com- 
menting on the proceedings at the meeting, pub- 
lislied an article which stated that “ the board 
has at present the curious arrangement with its 
architect by which he undertakes all work of the 
nature of altc'rations & additions to existing 
structures, while new buildings are submitted to 
open competition. But for a considerable time 
past the ‘ enlargements ’ have been much bigger 
]obs than the erection of new structures. . . . The 
rule as interpreted is an absurdity, &: it puts a 
premium upon a certain kind of advice.” In an 
action for libel pltf. averred that the above state- 
ments in the article meant & were intemded to 
mean that he had been unfaithful to the trust 
reposed in him, & had in his position acted cor- 
ruptly for his personal benefit /f e/d ; as the 
article did not cast any imputation on pltf. in 
either his private or j^rofessionol capacity, it had 
not exceeded the latitude of fair comment allowed 
newspaper articles criticising public officials, & 
the action must be dismissed. — Leng (John) & 
Co., Ltd. v. Langlands (1916), 114 Jj. T. 665; 
32 T. L, R. 255, H. L. 

iii. Legal Matters. 

1770. Conduct of magistrate ] — ( 1 ) As the ad- 
ministration of justice is a matter of public interest, 
the hearing of a case upon a charge of felony before 
a magistrate, or a fair report of it in a newspaper, 
is a proper subject for public comment & discus- 
sion. A public writer, therefore, is jirivileged in 
discussing the conduct of the magistrates, in dis- 
missing the charge without fully hearing the evi- 
dence, & even in commenting upon the evidence 
given, in support of the view that the charge ought 
not to have been dismissed. 

(2) But if he goes beyond fhese limits, & not 
only argues upon the effect of the evidence given, 
but attempts to show, from statements of matters 
of fact not in evidence, that the charge was well 
founded, & that the accused was guilty, he loses 
this privilege, & is liable to action. — Hibbins v. 
Lee (1864), 4 F. & F. 243 ; 11 L. T. 641, N. P. 


1760111. .] — Tuckeru. Hutchi.v- 

SON (1901), 3 S. A. L. R. 49.— AUS. 

1760 Iv. MacdoYald V. Rom.v- 

SON (1885). 12 A. R. 270.— CAN. 

1760 V. .] — The right to comment 

uijon the public acts of public men Is 
a right of every citizen & is not the 
particular privilege of the press. — 
Kake V. Mulvany (1866), 1, R. 2 C. L. 
402.— IR. 


1760 vi. .] — M'Lauoitlan V. Orr, 

Pollock & Co. (1894), 22 R. (Ct. of 
•^ess.) 38 ; 32 Sc. L. R. 36 ; 2 8. L. T. 
275. — SCOT. 

q. fiolioitor to municipal corpora- 
tion.] — The discussion of the conduct 
of a solr. of a municipal corpn, in that 
capacity is a matter of public interest, 
& a newspaper is entitled to criticise 
or make fair comment thereon. — 
Douolas V. Stephenson (1898), 29 


O. R. 616.— CAN. 

T. Candidate for municipal office.] 
BRunrs v. Butter, [1920] C. P. 1). 
593.— S. AF. 

PART VI. SECT. 4, SUB-SECT. 4.— 
B. (b) iil. 

1770 1 . Conduct of magistrate.] — 
Phjlpott V. Whittal, [1907] E. D. C. 
193.— S. AF. 
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1771. .] — Ex p. Greenwell (1870), 34 

J. P. Jo. 406. 

1772. Solicitor’s charges.] — Blair & Girling v. 
Cox (No. 1) (1892), 37 Sol. Jo. 130, C. A. 

Reports of Judicial proceedings.] — See Sect. 3, 
sub-sect, 4, B., ante. 

iv. Eccleaiaatical Matters. 


place of public entertauuuent ; nor shall such a 
j paragraph be deemed a libel. — Dibdin v. Swan 
(1793), 1 Esp. 27, N. P. 

Annotation: — Rofd. Henwood v. Harrison (1872), L. R. 
7 C. P. 606. 

177 g. .] — MoQuire V. Western Morning 

News Co., No. 1826, post. 

1779. Literary work.] — Carr v. Hood (1808), 1 


1773. Sermon preached in parish church.] — 

(1) In an action for Ubel, to which deft, pleaded 
only not guilty : — Held : the jury were properly 
directed that a clergyman gives no occasion for 
public comment by establishing or carrying into 
effect any arrangements for the purposes of charity. 

Where a clothing society, with the vicar at the 
head of it, was formed & carried on, in a parish 
containing five thousand persons, on the principle 
of the exclusion of dissenters : — Held : not to be 
the subject of public comment, on a plea of not 
guilty. 

(2) Qu. : as to a sermon preached by a clergy- 
man to his congregation & not published, 

(3) On the trial of an action for a libel in a news- 
paper, a witness stated that he was president of 
a literary institution having eighty members ; 
that about the date of the paper proved one was 
brought, ho could not say by whom, to the reading 
room of the institution, & left there gratuitously ; 
that, a fortnight after, it was taken away without 
his authority, & never returned ; that he had 
searched for it, but could not find it, & believed 
it to be lost or destroyed ; that the title of it was 
the same as that proved, «fe, as far as he could 
judge from a glance at it, it contained the libel 


Camp. 355, n. 

Annotations : — Distd. Green r. Chapman (1837), 4 

02. Consd. McQuire v. Western Morning News Co., 
[1903] 2 K. B. 100. Refd. Flnnerty v. Tipper (1809). 2 
Camp. 72 ; Dunne v. Anderson (1825), 3 88 ; 

Thompson v. Sha^kell (1828), Mood. & M. 187 ; ?• 

Berkeley (1836). 7 C. & P. 621 ; Coxhead v. Richards 
(1846), 2 C. B. 569. 

1780. Contents of newsDaner.] — S tuart v. 


Lovell, No. 1962, post. 

1781. .] — (1) Whatever is fairly written of 

a work, & can be reasonably said of it, or of its 
author, as connected with it, is not actionable, 
imless it appear that the party, under the pretext 
of criticising the work, takes an opportunity of 
attacking the character of its author. 

(2) In cases of libel, a subsequent publication, 
brought out even after issue joined, may bo evi- 
dence to show the motives of the party. — Macleod 
V. Wakley (1828), 3 C. & P. 311, N. P. 

Annotations: — As to (1) Consd. Merivale v. Carson (1887), 
20 g. B. D. 275. Distd. Joynt v. Cycle Trade Publishing 
Co., [1904] 2 K. B. 292. As to (2) Refd. Webb v. Smith 
(1838), 7 L. J. C. P. 191. 


1782. .] — If a critic, in criticising a work, 

goes out of his way to attack the private character 
of the a\ithor, this is a libel. — ^Fraser v. Berkeley 
(1836), 7 C. & P. 621 ; 2 Mood. & R. 3, N. P. 


in question, & he believed it was a copy of that 
paper. He was not cross-examined : — Held : 
though sent by a person imknown, it was evidence 
against deft., not to show malice, but to affect 
the damages, by showing the extent of circulation. 
— Gathercole V. Miall (1846), 15 M. & W. 
319 ; 15 L. J. Ex. 179 ; 7 L. T. O. S. 89 ; 10 J. P. 
582 ; 10 Jur. 337 ; 153 E. R. 872. 

1774. Affairs of private charitable society 
organised by parish priest.] — Gathercole v. 
Miall, No. 1773, ante. 

1775. Conduct of parish church.] — A church- 
warden having written to pltf., the incumbent, 


Annotations: — Mentd. Thomas v. Powell (1837), 7 C. & P. 

807 ; Pearson v. Lemaltre (1843), 5 Man. & G. 700. 

17g3. .] — The publication of a critique upon 

a literary work, couched in terms of condemnation, 
however strong, & even though imputing pro- 
fanity or indecency, will be excused, unless it 
appears that it is so unfair & reckless in its 
character that it may bo presumed to have been 
published, not honestly, but maliciously. Semhle : 
as this cannot appear without reference to the work 
itself, it is part of pltf.’s case, in the absence of 
any other evidence of malice, to put it in 
evidence. — Strauss v. Francis (1867), 4 F. & F. 


accusing him of having desecrated the church, by 1107 ; 15 L. T. 674, N. P. 

allowing books to be sold in it during service, 1784. .] — Merivale v. Carson, No. 1837, 

& by turning the vestry room into a cooking post. 

apartment, the correspondence was published 1785. Works of art — Architecture.] — A fair 


without pltf.’s permission in deft.’s newspaper, 
with comments on pltf.’s conduct : — Held : this 
was a matter of public interest, which might be 
made the subject of public discussion ; & the pub- 
lication was, therefore, not libellous, unless the 
language used was stronger than, in the opinion 
of the jury, the occasion justified. — Kelly v. 
Tinling (1865), L. R. 1 Q. B. 699 ; 35 L. J. Q. B. 
231 ; 13 L. T. 255 ; 30 J. P. 791 ; 12 Jur, N. S. 
940 ; 14 W. R. 51. 

Annotations : — Consd. Davis v. Duncan (1874), L. R. 9 C. P. 
396 ; Purcell r. Sowler (1876), 1 C. P. D. 781. Refd. 
Kelly V. Sherlock (1866), L. R. 1 Q. B. 686. 

1776, Translation of Papal bull.] — The transla- 


criticism on the works of a professional artist, in 
the course of his professional employment, is not 
actionable, however mistaken it may be ; if it is 
unfair & intemperate, & written for the purpose 
of injuring the party criticised, it is actionable. — 
Soane v. Knight (1827), Mood. & M. 74, N. P. 

1735, Painting.] — It is not libellous fairly 

Sd honestly to criticise a painting pubUcly ex- 
hibited, however strong the terms of censure used 
maybe. — Thompson v. Shackell (1828), Mood. 
& M. 187, N. P. 

1737. Spurious antiques.] — Eastwood v. 

Holmes, No. 72, ante. 


tion of a Papal bull & its publication in a news- 
paper simply for the information of readers is vi. Matters inviting Public Attention. 


not a contravention of 13 Eliz., c. 2. * The words 
of the Statute “ publish or . . . put in ure ” 
moan publishing so as to make the bull operative 
in this country. — Mathew v. Times Publishing 
Co., Ltd. (191^), 29 T. L. R. 471. 

V. Literary t Artistic and Dramatic Criticism. 

1777. Public entertainments.] — The editor of a 
public newspaper may fairly comment on any 


1788. Pamphlet.] — Pltf. having, in the course 
of a public controversy with a third party, pub- 
lished as the opinion of deft., upon that party 
expressions more severe than deft, had employed, 
& deft, having, in commenting thereupon in hia 
newspaper, charged pltf* with a “ malice which 
overcame his sense of truth & honesty,” etc., the 
jury were told that the occasion was privileged, & 
the publication unless maUcious; & that if the 

L 2 
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Sect, 4 . — Fair comment: Siib'sect. 4, B. (b) vL & 
vii,y & C. (a) 

strong expressions used were under the circum- 
stances natural, although rash, they might find 
for deft. 

This is an action which is not maintainable 
without malice, which means, in law, any wrong 
motive. Nothing is more important than to draw 
the line duly between fair discussion for the pro- 
motion of the truth, & publications for the asper- 
sion of personal charact-er. . . . Where pltf. & 
Heft, have both had recoiu^e to the press, &: the 
libel has been published in the course of a dis- 
cussion in which both parties have been before the 
public, & in which pltf. first had recourse to the 
press, & made the matter public, it is, in such a 
case, important to see if malice is made out against 
the party sued, or if he has published only what 
he believed to be required for the interests of 
truth. ... If you are of opinion that deft, wrote 
what he did for the purpose of maintaining the 
truth, sincerely having that object in view, with- 
out any corrupt motive, & that the language ho 
used, even although it may be exaggerated, was 
prompted by the desire to maintain the truth, & 
that the exaggerated language was provoked by 
similar language on the other side, & which 
might well have accounted for the use of strong 
expressions, then you are at liberty to find deft, 
not guiltv (Eni.E* C.J.). — Hibbs v. Wflkinson 
(1859), 1 F. & F. 608, N. P. 

Anti'tfaJinns : — Refd. Paris v. Lovy (1860), 3 L. T. 323 ; 
Aleriv'ule r, (.lawou (1887). 4 T. L. It. 125. 

1789. .] — Koenio V. Ritchie, No. 1047, 

ante. 

1790. Advertisement or handbill.] — A trades- 
man’s advertisement or handbill is open to fair 
criticism & remark, like a book or a work of art. 
—Parts r. JjEVY (1800), 9 C. B. N. S. 342 ; 30 
L. J. C. P. 11 ; 3 L. T. 323 ; 7 Jur. N. S. 289 ; 0 
W. R. 71 ; 142 E. R. 135. 

Annotation : — Consd. Campbell v, Spottiewoode (1863), 3 
B. & S. 769. 

1791 — Campbeix V. Spottiswoode, No. 

1802, post, 

1792. .] — Hunter v. Sharpe, No. 954, ante. 

vii. Other Matters, 

1793. Management of college.] — In an action for 
libel, consisting of a publication in a newspaper 
of a report of an inspector of charities under 
Charitable Trusts Act, 1853 (c. 137), containing a 
letter, written some years before, reflecting on 
pltf. in his management of a college : — Held : as 
the matter was one of public interest, deft, was not 
liable, provided he published it fairly, from an 
honest desire to afford the public information, & 
comments on it were only material as evidence of 
malice. — Cox v. Feeney (1863), 4 F. & P. 13. 
N. P. 

Annotations : — Refd. K. V. Gray (1865), 10 Cox, C. C. 184 ; 
Allbutt V. General Council of Medical Education & Keiris- 
tration (1889), 23 Q. B. D. 400 ; Adam v. Ward (1915), 
31 T. L. R. 299. 


I 1794. Circulation of newspapers.] — Latimer w. 
Western Morning News Co., No. 1037, ante. 

1796. Housing accommodation of employees.] — 

(1) An action of libel will lie at the suit of an in- 
corporated trading co. in respect of a libel calcu- 
lated to injure its reputation in the way of its 
business, without proof of special damage. 

(2) The sanitary condition of a large number 
of cottages let by the proprietors of a colliery 
to their workmen is a matter of public interest, 
fair comment on which is not libellous. 

(3) The ct. decides whether the matter com- 
mented on is one of public interest (Lopes, L.J.). 
— South Hetton Coat. Co. v. North-Eastern 
News Assocn., [1894] 1 Q. B. 133 ; 63 L. J. Q. B. 
293 ; 69 L. T. 844 ; 58 J. P. 190 ; 42 W. R. 322 ; 
10 T. L. R. 110 ; 9 R. 240, C. A. 

Annotations: — As to (1) Retd. Wlllmott v. London Road 
Car Co., [1910] 2 Ch. 525. As to (2) Refd. Homing Pigeon 
Publlahing Co. v. Jlacing I*igeon Publlsliing Co. (1913), 
29 T. L. R. 389. As to (3) Refd. Adam v. Ward (1915), 
31 T. L. R. 299. QencraUy, Refd. Empire TypoBOtting 
Machine Co. of New York r. Linotype Ckn (1898), 79 L. T. 
8. Mentd. ITatt v. British Medical Assocn,, [1919] 1 
K. B. 244. 

1798. Conduct of licensed houses.] — Walker 
(Peter) & Son, Ltd. v. Hodgson, No. 1742, ante. 

C, Comment must he Fair. 

(a) In General. 

1797. Necessity for fairness.] — R. v. White 
( 1808), 1 Camp. 359, n., N. P. 

1798. .] — (1) It is competent for all the 

subjects of his Majesty freely but temperately to 
discuss not only in conversation between friend 
A friend, but througli the medium of tlio press, 
every question connected with public poHcy : 
but in proportion to the importance & delicacy 
of the subject, in proportion to the peril wliicli 
may attend an inflamed discussion of a subject : 
a guard is to be imposed upon the person ... in 
order that he may take care he does no material 
injury to private feeling or the public peace & 
happiness. He must be cautious not to make 
this privilege a cloak to cover a malicious ink‘n- 
tion (Lord Ellenborouoh). 

(2) Deft, may be found guilty upon a count in 
an information which cliarges him with leaving 
“ composed, printed, & published ” a libel, if he 
is proved to have published without liaving com- 
posed it. 

He need not prove all [the counts]. Proof 
of composing is not necessary. The distinction 
runs thiough all indictments. Wliere you charge 
that the party did or caused the thing to be done 
if you prove eitlicr, it is enough (Loud Ellen- 
BOROUGH). — R. V. Hunt (1811), 31 State Tr. 367, 
380, 408 ; 2 Camp. 583. 

Annfitation : — <JcneraUv, Refd. Darby r. OuBcley (18r)6), 1 
H. & N, 1. 

1799. .] — A Wesleyan minisU'r was charged 

before the magistrates with being the father of a 
bastard child, & the summons was dismissed for 
want of corroboration. Deft., the proprietor of 
the “ Wesleyan Times ” then inserted aHicles in 
his paper commenting upon the fact that it was 


part VI. sect. 4, sub-sect. 4.— 

B. (b) vU. 

t. Management of newspaper.] — A 
CO. incorporated for the purpose of 
pnbliHliing a newspaper can maintain 
an action of libel in respect of a charge 
of corruption in the conduct of their 
pa^r, without alleging special damage. 
— JOURNAL I^INTINO Co. V. MACLEAN 
(1894), 25 O. R. 509 ; affd. (1895), 23 
A. R. 324.— CAN, 

a. Collection for charity.] — Wiles 


r. ViurouiA Times Printino & 1*ub- 
LisiiiNO Co., Lti>. (1904), 11 B. C. R. 
143.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 
C. (a). 

1797 i. Necessity for fairTiess,] — 
Faiaikk V. Herald & Weekly Times, 
Ltd., [192.5] V. L. R. 56 ; 46 A. L. T. 
142.— AUS. 

1797 ii. .) — Comment on a matter 

of public interest must be fair.— Sand - 
WITH V. COWTEK & GaRRIOOH (1911), 


17 W. L. R. 1 ; 4 Sask. L. 11. 12.— 
CAN. 

1797 iii. .] — Upinoton t>. Solo- 
mon (Hai:l) & (JO., Upington r. 
Dormer (1879), Buch. 240, — S. AF. 

1797 Iv. .] — African Lira As- 
surance Society, Ltd. v. South 
African Mutual Life Assuranok 
Hooiety (1909), 26 S. C. 102.— S. AF. 

1797 V. .1 — Hultzbb & Das v. 

Van Qorkom (1900), T. S. 232. — S. AF. 

1797 vi. .] CJRAWFORD t>. ALBU, 

[19171 App. D. 102.— S. AF. 
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Part VI. — ^Defences. 


dismissed solely for want of corroboration, & 
wging the Wesleyan Conference to investigate 
the matter : — Held : if deft, was acting fairly & 
honestly he was not guilty of libel, but, if he thus 
^ insinuate that the minister was guilty 
of the offence charged against him, he must be 
convicted.— K. v. Kaye (1851), 17 I.. T. O. S. 
247, N. P. 

Jo2?* -J— Wilson v. Reed, No. 5, ante, 

.]— Hedley V. Barlow, No. 899, anie. 

1802. Belief of writer immaterial.] — (1) \\licn 
a writer in a newspaper or elsewhere, in comment- 
ing on public matters, makes imputations on the 
character of the individuals concerned in them, 
which are false & libellous, as being beyond the 
limits of fair comment, it is no defence that he 
bond fide believed in the truth of these imputa- 
tions. Pltf. published in a newspaper, of wliich 
he was the editor & part proprietor, a proposal 
for inserting in it a series of letters on the duty of 
evangelising the Chinese, & for promoting the 
circulation of the numbers of the paper in which 
those letters should appear in order to call atten- 
tion to the importance of this work of evangelisa- 
tion. A series of letters accordingly appeared in 
the newspaper, & in the same numbers lists of 
sub^ribers for copies of the paper for distri- 
bution. In an action of libel against deft., the 
publisher of another newspaper, for an article 
commenting on pltf.’s scheme, imputing that his 
real object was to promote tiie sale of his paper, 
& suggesting that the names of some of the sub- 
scribers in the lists were fictitious, the jury found 
for pltf., with the addition that the writer of the 
article believed the imputations in it to be well 
founded : — Held : this belief of deft, was no 
answer to the action. 

(2) Nothing is more important than that fail* 
& full latitude of discussion should be allowed to 
writers upon any public matter, whether it be the 
conduct of public men, or the proceedings in cts. 
of justice or in Parliament, or the publication of a 
scheme or of a literary work. But it is always 
to be left to a jury to say whether the publication 
has gone beyond the limits of a fair comment on 
the subject-matter discussed. ... It is said that 
there is a privilege, not to writers in newspapers 
only, but to the public in general, to comment on 
the public acts of public men, provided the writer 
believes that what he writes is true ; in other 
words, that this belongs to the class of privileged 
communications, in which the malice of the writer 
becomes a question for the jury. . . . But there 
is no such privilege here. It is the right of all the 
Queen’s subjects to discuss public matters ; but 
no person can have a right on that ground to 
publish what is defamatory merely because he 
believes it to be true. If this were so, a public 
man might have base motives imputed to him 
without having an opportunity of righting himself 
(CllOMFrON, J.). 


I take it to be certain that he has only the 
general right which belongs to the public to 
comment upon public matters, for example, the 
acts of a minister of state ; or, according to modern 
authorities somewhat extending the doctrine, 
where a person has done or published anything 
which may fairly be said to invite comment, as 
in the case of a handbill or advertisement (Black- 
burn, J.). — Campbell v. Spottiswoode (1863), 3 
B. & S. 769 ; 3 F. & F. 421 ; 2 New Rep. 20 ; 32 
L. J. Q. B. 185 ; 8 L. T. 201 ; 27 J. P. 501 ; 9 
Jur. N. S. 1069 ; 11 W. R. 569 ; 122 B. R. 288. 

Annottdions : — As to (1) Folld. Joynt v. r>, 

llshlncr r,n.. flttOdl 2 K. B. 292. Con» 
bury, Aguew, 

Belcher (1863), 3 F. & F. 614 ; R. r. Calthorpo (1863), 
27 J. P. 581 : Kelly v. Tluliog (1865), L. R, 1 Q. B. 699 ; 

' (1867), 8 B.& S. 671 ; Peters u. Bradlatigh 

Industrial Soc. v. Traders’ PuDllshlng , . 

K. B. 403 ; Hunt v. Star Newspaper Co,, [1908J 2 K. 
309. As to (2) Consd. Bryce v. Rusden (1886), 2 T. L. R. 
435. Apprvtt. Merivale v. Carson (1887), 20 Q. B. D. 
275. Reid. Jenner v. A’Beckett (1871), L. R. 7 Q. B. 11 ; 
South Hetton Coal Co, v. North Eastern News Assocn., 
[1894] 1 Q. B. 133 ; Dakhyl v. Labouchero (1907), [1908] 2 
K. B. 325, n. ; Walker v. Hodgrson, 11909] 1 K. B. 239. 

1803. .] — Wason V. Walter, No. 1754, 

anie, 

1804. .] — The law of libel has been confused 

by the words “ privilege ” & malice. The defini- 
tion of a libel is sometimes subject to a limit, un- 
fortunately described in the words “ fair com- 
ment.” In some cases motive or feeling may be 
material. But as to ” fair comment ” it turns 
upon the nature of the comments & not upon the 
feeling of the writer (Stephen, J.). — Hennessy 
V. Wric.ht (1888), 4 T. L. R. 574, D. 0. ; on appeal, 
24 Q. B. D. 445, n. 

Annotations : — Befd. Gibson r. Evans (1889), 23 Q. B. D. 
384 ; Parnell i;. Walter (1890), 38 W. R. 270 ; Hope v. 
Brash, [1897] 2 Q. B. 188 ; Elliott v. Garrett, [1902] 1 
K. B. 870 ; Plymouth Mutual Co-op. & Industrial Soc. v. 
Traders’ Publishing Assocn., [1906] 1 K. B. 403 ; Rigby 
r. Financial Nows, [1907] 1 K. B. 502 ; Dawson v. Dover 
& County Chrouiclo (1913), 108 L. T. 481 ; Russell v. 
Stubbs (1908), 11913] 2 K. B. 200, n. ; Adam v. Fisher 
(1914), 110 L, T. .537 ; Lyle-Sanmel v. Odhains, [1920] 1 
K. B. 135. Mentd. Maass v. Gas Light & Coke Co. (1911), 
80 L. J. K. B. 1313 ; Griebart v. Morris, [1920] 1 K. B. 
659. 


(5) Truth of Mailers commented on, 

1805. Facts must be accurately stated.] — The 

comment must . . . not misstate facts, because 
a comment cannot be fair which is built upon 
facts which are not truly stated, & further, it 
must not contain imputations of an evil sort, 
except so far as the facts, truly stated, warrant the 
imputation (Kennedy, J.). — Joynt v. Cycle 
Trade Publishing Co., [1904] 2 K. B. 292 ; 73 
L. J. K. B. 752 ; 91 L. T. 155. 

Annotations : — ^Apprvd. Hxmt v. Star Newspaper Co., [1908] 
2 K. B. 309. Reid. Dakhyl v. Labouchore. [1908] 2 K. B. 
325, n. ; Walker v. Hodgson, [1909] 1 K. B. 239 ; Homing 
I’lgeon Publisldng Co. o. Racing Pigeon Publishing Co. 
(1913), 29 T. L. 11. 389. 


PART VI. SECT. 4, SUB-SECT. 4.- 
C. (b). 

1805 i. Facts must be accurately stated 
—Williams v. Spowkrs (1882), 
V. L. R. (L.) 82.— AUS. 

.] — W 1 LI.S V. Carjia 

(1888), 17 O. R. 223.— CAN. 

— Brown v. Move 
(1893), 20 A. R. 500.— CAN. 

^ Iv. . ] — Comment on a matte 

publio interest must be upon fact 
Which are true. — S andwith v. Cowpe 
& Garrioch (1911), 17 W. L. R. 1 
4 Bask. L. R. 12.— (5aN. 

lofo? r. Ord: 

1912), 22 O. W. R. 1002 ; 4 O. W. N 


18, 36 ; 6 D. L. R. 297.— CAN. 

1805 vi. .] — Augustine Auto- 
matic Rotary Engine Co. of Canada, 
Ltd. V. Saturday Night, Ltd. (1917), 
3 • O. L. R. 609 ; 34 D. L, R. 439.— 
C‘\N. 


OUTRAM & Co. (1890), 17 R. (Ct. ol 
Bess.) 596 ; 27 So. L. R. 482.— SCOT. 

1806 xi. .] — Meikle tj. Wright 

(1893), 20 R. (Ct. of Bess.) 928 ; 30 
.Sc. L. R. 816 ; 1 S. L. T. 139.— 

SCOT. 


1805 vii. .] — Clancy v. Roland» 

[1923] 2 D. L. R. 288 ; 32 Man. L. R. 
515 ; [1923] 1 W. W. R. 342.— CAN. 

1805 viii. .] — Barrow v. Hem 

CuUNDKR Lahiri (1908), I. L. R. 35 
Calc. 495.— IND. 

1806 ix. .]— New Zealand Bank- 
ing CORI’N. V. CUTTEN (circtt 1868), 
Mac. 212.— N.Z. 

1806 X. .] — Wright v. Oreio Sc 


1805 xli. .] — Waugh v. Atrshirh 

Post (1893), 21 R. (C^. of Sees.) 326 ; 
31 Sc. L. R. 248 ; 1 S. L. T. 431.— 
SCOT. 

1806 xiil. .] — LuifSDEN V. West 

Lothian Printing & Publishing Co., 
Ltd. (1905), 7 F. (CJt. of Soss.) 1006 ; 
42 So. L. R. 804 ; 13 S. L. T. 266.— 
SCOT. 


1805 xiv. .] — Roos V. 

(1909), T. S. 998.— S. AF. 


Stent 
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Sect. 4. — Fair comment: Sub-sect. 4, C. (h) (c), 

& D. ; sub-sect. 5. A. <fc B.] 

1806. .] — Digby V . Financial News, Ltd., 

No. 1845, post. 

1807. .] — Hunt v. Stab Newspaper Co., 

Ltd., No. 1702, ante. 

1808. .] — Walker (Peter) & Son, Ltd. v. 

Hodgson, No. 1742, ante. 

1809. Facts must not be adduced by defendant.] — 
Hibbins V. Lee, No. 1770, ante. 

1810. .] — Walker v. Brogden, No. 1267, 

ante. 

1811. Untrue facts contained in privileged docu- 
ment — Protection of comment.] — Mangena v. 
Wright, No. 1722, ante. 

(c) Personal Attacks. 

1812. Exceed limits of fair comment.] — It is 

not within the limits of privileged criticism to 
print of an exhibitor of flowers, in observations 
touching the exhibition, “ the name of G. is to be 
rendered famous in all sorts of dirty work ; the 
tricks by wliich he, & a few like him, used to secure 
prizes, seem to have been broken in upon by some 
judges, more honest than usual. If G. be the 
same man who wrote an impudent letter to the 
Metropolitan Society, he is too worthless to notice , 
if he be not the same man, it is a pity two such 
beggarly souls could not be crammed into the 
same carcase.” — Green v. Chapman (1837), 4 
Bing. N. C. 92 ; 5 Scott, 340 ; 132 E. R. 724. 

1813. .] — Parmiter V. Coupland, No. 1019, 

ante. 

1814. .] — Wilson v. Reed, No. 5, aiite. 

1815. .1 — Campbell v. Spottiswoode, No 

1802, ante. 

1816. .] — Hedley V. Barlow, No. 899, 

ante. 

1817. .]— In an action by a musical critic 

for a libel, imputing to him that he used his 
influence as a critic to extort the gratuitous 
services of eminent artists at his concerts, it 
appearing that he did obtain their services 
gratuitously, they of course knowing that he was 
a critic '.—Held : although deft, might have been 
excused in commenting upon the system in severe 
terms, ^ likely to bias the criticism, & have an 
unfair influence, yet the imputation in the libel 
went far beyond the limits of fair discussion, & 
a justiiication of it, not proved, was an aggravation. 

To impute to a public writer, who writes public 
criticisms upon the performances of others, that 
he is induced to give or to withhold praise, or to 
pronounce censure, from interested motives, is 
to make a charge of the greatest turpitude, for 
it IS a charge of the basest & most dishonourable 
^^^duct. Those who undertake to enlighten 
public opinion & public taste in matters of litera- 
tme or art undertake a most important trust. 
It w not only that the public look to them upon 
matters in which the public must be necessarily 


less informed or enlightened for assistance in the 
formation of their judgment & their taste ; but 
it is also this, that those who are struggling in the 
race of public competition for public favour, as 
the means of their livelihood or success in life, 
have a right to expect that their performances 
shall be scanned by fair & impartial critics ; for 
it would make all the difference to the artist 
whether he is praised or censured in journals of 
extensive circulation. ... If the libel had been 
limited to observations upon the character of the 
system & its probable consequences, no one could 
have complained of the spirit of the tone of the 
article. . . . But unfortunately in this instance 
the writer has gone much further. He has not 
satisfied himself with pointing out the bad conse- 
quences of the system wliich pltf. has adopted, 
but he has imputod to liim that he docs, in fact, 
mete out his criticism, favourable or unfavourable, 
according as the services were rendered to him or 
not ; & that by this means through the influence 
of liis criticisms upon those artists who dread 
them if they do not submit to his demands, ho 
was enabled to levy “ black mail ” upon them, & 
thus was a kind of ‘‘ highwayman upon the 
press.” Such being the scope of the article it 
assumes as I have said a serious character. . . . 
When such a charge as this is made, of corrupt & 
dishonest conduct, & it is not warranted either by 
the law or by the facts, a jury ought to give such 
damages as may clear pltf.’s character from such a 
serious aspersion upon it, for which it does not 
appear that there is any foundation (UocK- 
uuRN, C.J.). — Ryan v. Wood (1860), 4 F. & F. 
735. 

1818. .] — Ex p. Hoskyns (1809), 33 J. P. 

Jo. 68. 

1819. .]— R. r. Shimmens (1870), 34 J. P. 

Jo. 308. 

1820. .]— R. V. Masters (1889), 0 T. L. R. 

44, D. C. 

1821. .] — Blair & Girling v. Cox (No. 1) 

(1892), 37 Sol. Jo. 130, C. A. 

1822. .] — Joynt V. Cycle Trade Pub- 

lishing Co., No. 1805, ante. 

1823. Unless warranted by facts truly 

stated.] — (1) In an action for libel it is for the jury 
to affix the true meaning of the words complained 
of, & to say whether or not they fit pltf. Deft, is 
also entitled to have the jury’s decision, on a plea 
of fair comment, whether or not the words exceed 
the limits of fair comment. It is the rig lit of 
deft, to have the question distinctly left to the 
jury whether the meaning attached to the im- 
pugned words by pltf. is the moaning which they 
woifld carry to the ordinary reader. 

(2 ) A personal attack in any given case may form 
part of fair comment if it be warranted by facts 
truly stated, & be a reasonable inference from 
such facts. Whether such attack can reasonably 
be inferred from comments on truly stated facts 
is matter of law for the determination of the 


1809 i. Facts must not be addnci 
^fenda ^.] — A man may not in 
ma tacts & then comment upon tl 
* ?^cceed upon the ground that, 
lacta being asaumed to be true 
comment is fair.— Crow’s Nest ] 
Coal Co. r. Bell (1902), 22 C. I 
L. H. 660 ; 1 O. W 
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C. (c). 

of fair comme 
1812 ii. .] — Newbury v. Tr: 


Maoazixe, Ltd., of Australasia 
(1921), 21 S. R. N. S, W. 189; 38 
N. S. W. W. N. 26.— AUS. 


1812 iii. .] — Farmer v. Hamil- 
ton Tribune Printing & Publishing 
Co. (1883), 3 O. R. 538.— CAN. 


1812 iV. ,] IMTERATRIX V. 

Ka^b (1880), I. L. R. 4 Bom. 298.— 

J .] — Ckimmentsonthe oon- 

duct of a public officer in the discharge 
of his omclal duties are permissible, 
provided they be lair ; but statements 
as to his conduct as a private citizen 
ya® ordinary relations of life, if 
libellous, are actionable. — E yes v. 


Henderson {circa 1873), 1 N. Z, Jur. 
34.—N.Z. 

1812 vl. .] — Discussion of the 

public conduct of a Member of Parlia- 
ment is not ilbellouB, unless it is a 

E jrsoiial attack on tno individual. — 
ajulton V. Stevenson (1822), 3 
Murr. 81.— SCOT. 

1812 vii. Gudgeon tj. Outram 

& Co. 0888), 10 R. (Ct. of Seas.) 183 ; 
20 So. L. R. 130.— SCOT. 

1812 vUl. .] — Farrar v. Hay 

(1907), T. S. 194.— S. AF. 

1812 lx, .1 — Wyndham r. Wal- 

LACH’s P. & P. Co., Ltd. (1907), T. S. 
385.— S. AF. 
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judge ; whether the inference in the particular 
ca^ ougWj to be drawn is for the jury to decide. 

^ ^ote to pltf. 

the rankest species ” in connection 
r\}l service on the staff of the Drouct Institute. 
Deft, denounced the Drouet Institute, on what he 
clamed to be public grounds, as an organised 
system for dishonestly obtaining money from 
pemons suffering from deafness in hope of a cure. 
Deft, pleaded that his accusation against pltf. was 
true, & also that it was protected as a fair comment 
upon a matter of public interest. The jury found 
a verdict for pltf. for £1,000. I rest my opinion 
Ji. o verdict camot stand upon two grounds. 
In the first place, deft, was entitled to have the 
jury 8 decision, on his plea of justification, whether 
the words used were true in the plain meaning 
which the jury might attach to them. In the 
second place, deft, was, in my opinion, entitled to 
have the jury’s decision, as to the plea of fair 
comment, whether or not, in all the circumstances 
^bel went beyond a fair comment on 
pltf. & on tlie system of medical enterprise with 
which he associated himself, as a matter of public 
interest treated by deft, honestly & without 
^*1 plea of fair comment does not arise 
it the pica of justification is made good, nor can it 
arise unless there is an imputation on a pltf. It 
IS precisely where the criticism would otherwise 
be actionable as a libel that the defence of fair 
comment comes in (Lord I.oreburn, 0.). — 
Dakhyl V. Labouchehb (1907), [1908] 2 K. B. 
d2o, n. ; 77 h,J. K. B. 728 ; 96 L. T. .399 ; 23 
1. ij. It. o()4, H. L. 

Aga Khan v. Times Publishing 
[1924] 1 K, B. 675. As to (2) Apld. Hunt r. Star 

309. %onsd. Walkor ^ 

nm? a’ r ^47 ^ stopos, 

uy^jj A. U 47. Refd. Homing Pigeon Publishing Co 

V. Racing Pigeon Publishing Co. (1913), 29 T. L. It. 389.' 

1824-. - — .] — Hunt v. Star Newspaper 

Co., Ltd,, No. 1702, a 7 itc. 

Functions of judge & jury.]— Sub-sect. 5, 
posz* 

D. L'ffect of Malice. 

Sec Part VII., Sect. 2, sub-sect, 3, 


Sub-sect. 5.— Functions op Judge and Jury. 

A. The Judge. 

1825. Whether comment capable of being Inter- 

unfair.] — Henwood v. Harrison, No. 

1735, a7ite. 

1826. .] — (1) In order to bring a criticism 

upon a public dramatic performance within the 
protection given by the law to “ fair comment” 
m such matters, the view expressed must be 
honest, & must be such as can fairly be called 
criticism. 

(2) It is for pltf. who rests his claim upon a 
document which on his own statement purports to 
a critiemm on a matter of public interest to 
show that it is a libel ; i.e. that it travels beyond 
the lunit of fair criticism ; & it is for the judge at 
^ ^ whether it is reasonably capable 
of bemg so interpreted. If it is not, there is no 


PART VI. SECT. 4, SUB-SECT. 6.~A. 

1825 i. Whether comment, capable of 
oeit^ interpreted as unfair.}-— MvTiBo 

i) 30 N. S. ]{. (18 

K. & G.) 360. — CAN. 

PART VI. SECT. 4, SUB-SECT. 6.— B. 

^^hether commeni fair .] — In 
an action for libol, the question 


question for the jury, &; the judge may enter 
judgment for deft. 

(3) Unless there is in the criticism some element 
which may support an inference of unfairness in 
some other sense, such af an attack on the personal 
character of pltf. or an imputation that pltf. has 
written something which he has not in fact 
written, it is the duty of the judge to withdraw 
the case from the jury & to hold that there is no 
libel. — McQuire v. Western Morning News 
Co., [1903] 2 K. B. 100 ; 72 L. J. K. B. 612 ; 88 
L. T. 757 ; 51 W. R. 689 ; 19 T. L. R. 471, 0. A. 

Annotations: — As to (1) Consd. Joynt v. Cycle Trade Pub- 
lishing Co., [1904] 2 K. B. 292 ; Homing Pigeon Publish- 
ing Co. V. Racing Pigeon PublisWng Co. (1913), 29 T. L. R. 
389. Refd. Plymouth Mutual Co-op. & Industrial See. 
V. Tradom’ PublisMug Assocn., [1906] 1 K. B. 403. As 
to (2) Apprvd. Sutherland v. Stopes, [1925] A. C. 47. 
Refd. Thomas v. Bradbury, Agnew, [1906] 2 K. B. 627 ; 
Walker v. Hodgson, [1909] 1 K. B. 239. 

1827. .] — In an action for libel in which 

deft, pleads fair comment, the judge, before 
leaving the question of fair comment to the jury, 
must be satisfied that the defamatory inference 
can reasonably be drawn from the stated facts ; 
if it can, it is for the jury to say whether it ought 
to be drawn. — Homing Pigeon Publishing (Jo., 
lyTD. V. Racing Pigeon Publishing Co., Ltd. 
(1913), 29 T. L. R. 389. 

1828. .] — Sutherland v. Stopes, No. 1739, 

ante. 

1829. Whether personal attack can be reasonably 
Inferred from truly stated facts.] — Dakhyl v. 
Labouchere, No. 1823, ante. 

1830. .1 — Hunt v. Star Newspaper Co., 

Ltd., No. 17(32, mite. 

1831. Duty to withdraw case from jury — If 
inference of unfairness impossible.] — M cQuire v. 
Western Morning News Co., No. 1826, ante. 

B. The Jury. 

1832. Whether comment fair.] — One news- 
paper copied a libellous paragraph from another, 
adding the word ” fudge I ” at the close. In an 
action by the party libelled against the publisher 
of the paper in which the word “ fudge ” was 
added : — Held : it was for the jury to say whether 
the object was to vindicate the character of the 
party by the addition of the word, or whether it 
W'as only introduced for the purpose of creating 
an argument in case proceedings should be after- 
wards taken. — Hunt v. Algar (1833), 6 C. & P. 
245. N. P. 

1833. .] — Case for libel. The alleged libel 

stated that pltf., a tradesman in London, became 
surety for the petitioner on the Berwick election 
petition, & stated himself, on oath, to be sufficiently 
qualified in point of property, when he was not in 
fact qualified, nor able to pay his debts. It then 
asked, why pltf., being unconnected with the 
borough, should take so much trouble, & incur 
such an exposure of his embarrassments ; & pro- 
ceeded : “ there can be but one answer to these 
very natural & reasonable queries ; he is hired for 
the occasion.” Deft, justified, stating that the 
above-mentioned allegations in the libel, except the 
hiring, which was not specifically noticed, were 
true, & that the pubUcation was a correct report 
of proceedings in a legal ct., ” together with a fair 


whother tho publloatiou waa a fair 
oommoiit, is for tho jury. — D k Mestius 
r. Symk (1883), 9 V. L. R. (L.) 10.— 

AUS. 

183211. .]— Crowley V. Gliss AN 

(1905), 2 C. L. R. 744,— AUS. 

1832111. .] — MacKay V. Bacon 

(1910), 11 0. L. 11. 530.— AUS. 

1832 iv. .] — lloFE V. Smith’s 


NKWsrAPKRS, Ltd. (1925), 25 S. R. N 
S. VV. 4 ; 42 N. S. \V. W. N. 3.— AUS. 

1832 V. .] — Martin r. MANiTOBi 

Free Press Co. (1892), 8 Man. L. R 
50 ; appeal dismissed (1892). 2) 

S. C. R. 518.— CAN. 

1832 Vi. .] — McVeity r. Ottawa 

Citizen (1912), 23 O. W. R. 15 : i 
O. W. N. 37 ; 6 D. L. R. 882. — CAll. 
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Libel and Slander, 


Sed, 4. — Fair comment : Svh-aect. 5, B. ; aub-aecL 6. 

Seda. 5 <fc 6.1 

& bond fide commentary thereon.” Replication 
de injuria. Issue thereon : — Held : the con- 
cluding observation in the libel, not being a mere 
inference from the previous statement, but intro- 
ducing a substantive fact, required a distinct 
justification ; & therefore, on trial of the above 
issue, it was properly left to the jury to say, not 
only whether the evidence made out the facts first 
alleged, but also whether the imputation, that pltf. 
had been hired, was a fair comment. — Cooper v. 
Lawson (1838), 8 Ad. & El. 746 ; 1 Per. & Dav. 
15 ; 1 Will. WoU. & H. 601 ; 8 L. J. Q. B. 9 ; 2 
Jur. 919 ; 112 E. R. 1020. 


Annoiaiion Consd. Sutherland v. Slopes, [1925] A. C. 47. 

1834. — — .] — Campbell v. Spottiswoode, No. 
1802, a7ite. 

1835. .] — R. V. Calthorpe, No. 2405, post. 

1836. .] — In actions for libel, it is only on the 

very strongest^ grounds that the ct. will set aside, 
as against evidence, a verdict for deft, on the 
question of fair comment upon the conduct of 
public men. 

Pltf., a well-known public chaiacter, in address- 
ing meetings held to protest against a bill recently 
introduced into Parliament, had burnt the bill, 
& predicted much popular irritation in event of its 
being passed. Thereupon deft, published of him, 
among^ other things, that he was a political 
cheap jack, half booby & half humbug, & had 
defied the government & threatened civil discord, 
& that he was only seeking by agitation to obtain 
a government appointment : — Held : a question 
for the jury, whether this was fair comment or 
not ; & a rule to set aside, as against evidence, a 
verdict for deft., refused. 

O. [pltf.] is essentially a public man. That 
being so editors of public newspapers may comment 
in the strongest possible way upon what he says 
& does in tliat character (Bovill, C.J.). — Odger 
V. Mortimer (1873), 28 L. T. 472. 

Gourley r. Pliinsoll (IST.q, I.. 11. 

o C. i’. 362, 


1837. .] — (1) Where an action of libel i 

brought in respect of a comment on a matter o 
public interest the case is not one of piivilege 
properly so called, & it is not necessary in order t< 
give a cause of action that actual malice on th( 
jmrt of deft, should be proved. 

(2) The question whether the comment is or ii 
not actionable depends upon whether in tin 
opinion of the jury it goes beyond the limits o 
fair criticism.^ In actions for libel conveyed ii 
the public criticism of literary work, the onb 
questions for the jury are, what is the meaning o 

^ whether such meaning come; 
within the limits of ” fair criticism,” 

If it could be shown that the critic had W'littei 

^ purpose o 

criticism, but with a malicious intent to injure tin 

^K^t make a statement libelloui 
which, if written without such intent, would no 
e bejond the limits of “fair criticism.” — 
tJARSON (1887), 20 Q. B. I>. 275 

• 11 . 231 ; . 

Nots'fTi '' ‘“tera Mornini 
Affnew \ ThoinaH v. JJiudburj 

flbOsi i/ Hunt V. .Star KcwBjiaper Co. 

1^8] 2 K. B. 309. Reid. .South Hetton Coal Co. t: 


North-Eeistom News Assocn., [1894] 1 Q. B. 133 ; Dakhyl 
V. Labouchore, [1908] 2 K. B. 3x3, n. ; Stopes v. Sutherland 
(1923), 39 T. L. R. 677. 

1838. ,] — Brbnon V. Ridgway, No. 7, ante. 

1839. .1— R. V. Masters (1889), 6 T. L. R. 

44 D, C. 

1840. .] — Cooney v. Edeveain (1897), 14 

T. L. R. 34, C. A. 

1841. .] — Homing Pigeon Publishing Co., 

I/TD. V. Racing Pigeon Publishing Co., Ltd., 
No. 1827, ante. 

1842. Personal attack.] — Dakhyl v. 

Labouchere, No. 1823, ante. 

1843. .] — Hunt v. Star Newspaper 

Co., Ltd., No. 1702, ante. 


Sub-sect. 6. — Pleading. 

1844. “ Rolled up plea ** — Whether particulars 
must be given.] — Penrhyn v. “Licensed 
Victuallers’ Mirror ” (1890), 7 T. L. R. 1, D. C. 

Annoialions : — Consd. Walker r. Hodtfson, [1909] 1 K. B. 

239 ; Suthorlaud r. Stopes, [1926] A. C. 47. 

1845. .] — (1) The defence to an action 

for libel in a newspaper art/iclo that “in so far as 
the words consist of statements of fact, the same 
are in their natural & ordinary signification true 
in substance & in fact ; in so far os they consist of 
comment, the same were fair & bond fide comment 
upon a matter of public interest,” is a defence of 
fair comment & not a justification. 

(2) Pltf. advertised in a daily pajier for a partner 
with iI250 to complete the formation of a syndicate 
already registered. In reply to a letter of inquiry 
from a correspondent of defts., who were the 
proprietors of a different paper, pltf. forwarded 
particulars of the syndicate, together with repoiis 
& other documents relating to it. An article having 
been published in defts.’ paper, in which the 
particulars & documents supplied by pltf. were 
commented upon in a satiric^ vein, pltf. brought 
an action for libel, to which the defence set out 
above wa.s, irder alia, pleaded, & paiticulars of the 
defence were given. Pltf. applied for further & 
better particulars of the defence, asking for 
particulars as to whether defts. alleged that any 
of the statements made in the particulars A 
documents sent by pltf. were untrue, A, if so, which 
of them ; — Held : the defence being one of fair 
comment only, & no justification having been 
pleaded, pltf. was not entitled to the particulars 
souglit. 

(3) Comment, in order to be fair, must bo based 
upon facts, A if a deft, cannot show that his com- 
ments contain no misstatements of fact, he can- 
not prove a defence of fair comment. ... If deft, 
makes a misstatement of any of the facts upon 
which he comments it at once negatives the 
possibility of his comment being fair (Collins, 
M.R.). — Digby V. Financial News, Ltd., [1907] 
1 K. B. 502 ; 76 L. J. K. B. 321 ; 06 L. T. 172 ; 
23 T. L. R. 117 ; 61 Sol. Jo. 98, C. A, 

AnruAalions : — As to (I) CoDSd. Atfa Khan v. TlincH I’ubllHh- 

In^p Uo., [I924J 1 K. B. 676 ; Sutherland r. Stones, [1925] 

A. C, 47. BeJd. Walker v. HotlKson, [1909] 1 K. B. 239. 

As to (2) Rfdd. Lyons v. Financial Nows (No. 1) (1909), 

63 Sol. Jo. 671 ; Walker e. Hoduson, [1909] 1 K. B. 239. 

As to (3) Consd. Walker v. Hoddson, [19091 1 K. B. 239. 

Apprvd. Sutherland v. Stopes, [1925] A. C. 47. 

1846. .] — Lyons v. Financial News, 

Dtd. (No. 1) (1909), 63 Sol. Jo. 671, C. A. 

Annotation : — Consd. Aga Khali v. Times rubllshlng Co., 

[1924] 1 K. B. 675. 


b. Mtisf ^ given. 1-PiKB v. Lawton (1910), Royal Gazette, Feb. 16.- 

oe consistent xmih words of aOeged IiteZ.)— Devun r. Motlan (1807). 4 P. R. 150.-~CAN. 


NFLD. 
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, 15^^* — Where in an action of libel 

1 ^ j ® dofGTice of fair comnieiit, & 

pleads ifc in the foiro now commonly known as the 

rolIed-up plea,” i.e., “ in so far as the said words 
consist of allegations of fact the said words are in 
wioir natural & ordinary meaning true in substance 
& in fact, & in so far as the said words consist of 
expreMions of opinion they are fair comment 
made in good faith & without malice for the benefit 
of the public upon the said facts whicli are a matter 
of pubUc interest,” the ct. will not order deft, 
to specify which of the words complained of he 
relies on as being statements of fact, & which as 
being expressions of opinion, for it is for the jury 
to determine to which class the several statements 
belong, & deft, ought not to bo called upon to 
forecast the findings of the jury ; nor will the ct. 
order him to give particulars of the facts on which 
he relies as being the basis of his comments, if the 
plea, above, limits those facts to ” the said 
facts, for pitf. is thereby given all the information 
on the subject that he can require. Secus : if 
the plea is pleaded generally without that limita- 
tion. — Aga Khan v. Timhs Publishing Co., 
Dawson v. Same, [1924] 1 K. B. 075 ; 93 L. J. 
K. B. 361 ; 130 L. T. 746 ; 40 T. L. R. 299, C. A. | 
Annotation : — Consd. Sutherland v, Stopoa, [1925] A. C. 47. 

1848. Plea of fair comment not justifica- 

tion.] — Digby V. Financial News, Ltd., No. 1845, 
ante, 

, .]~Sutherland V. Stopes, No. 

1739, ante. 

Interrogatories.]— Nefi Discoveuy, Vol. XVIII., 
pp. 208-210, Nos. 1555, 1565-1571. 


Sect. 5.— apology WITH PAYMENT INTO 
COURT UNDER LORD CAMPBELL’S ACT. 

See Part X., Sect. 3, sub-scct. 2, post. 


Sect. 6.~0THER DEFENCES. 

1850. Previous libel by plaintiff of defendant.] — 

Pasquin’s Case {circa 1800), cited in 2 Camp. p. 70. 
Annotation: — Dbtd. Fiiincrty v. Tipper (1809), 2 Camp. 72. 

1851. -.] — (1) In an action for a libel, pltf. 

cannot give in evidence other libels published con- 
cerning him by deft., unless they directly refer to 
tiie libel set out in the declaration. 

action for a libel, that 
pltf. has been in the habit of libelling deft. 

If a man is in the habit of libelling others, he 
complains with a very bad grace of being libelled 
lu^elf, & he cannot be supposed to suffer much 
injury from this source. But I cannot say that 
ne suffers none, or that he loses his right to maintain 
Rny such action. The evidence opened does not 
amount to an absolute defence in law but will be 
essential with respect to the damages 
(Mansfield, C.J.).— Finnerty v. Tipper (1809), 
2 Camp. 72, N. P. 

^nM,3ja<io»w --jdfl to (1) Refd. Tarploy r. Blahoy (1S36), 2 
346 ' Homminifa v. Uasson (1858), K. 11. & E. 


1862. .] — (1) In an action for a libel, 

deft, cannot, either in bar of the action or in mitiga- 
tion of damages, give in evidence other libels 
of him by pltf. not distinctly relating to 
me suoject. 

(z ) Declaration stated that pltf, was an 
& had been employed as vestry clerk in the parish 
of A. & that whilst he was such vestry clerk, certain 
prosecutions were carried on against B. for certain 
misdemeanors, & in furtherance of such proceed- 
ings, & to bring the same to a successful issue, 
certain sums of money belonging to the parishioners 
were appropriated & applied to the discharge of 
the expenses incurred on account of the said 
proceedings, yet deft, intending, etc., to injure pltf. 
in his profession of an attorney, & to cause him to 
be esteemed a fraudulent practiser in his said 
profession & in his office as vestry clerk, & to cause 
it to be suspected that pltf. had fraudvilently 
applied money belonging to the 
etc., at, etc., falsely & maliciously 
& concerning pltf., & of & concerning 
in his office as vestry clerk, & of & concernir^ 
the matters aforesaid, the libel, etc. It appeared 
on the production of the libpl at the trial, that 
the imputation was, that pltf. had applied 
the parish money in payment of the expenses 
of the prosecution after it had terminated : — 
Held : this was no variance, because it did not 
alter the character of the libel, the fraud imputed 
to pltf. being the same, whether the money was 
misapplied before or after the proceedings had 
terminated ; & the allegation, that the libel was 
published of & concerning the matters aforesaid, 
did not make it necessary to prove precisely that 
the libel did relate to every part of the matter 
previouslv stated. — M ay v. Brown (1824), 3 B. & C. 
113 ; 4 Dow. & By. K. B. 670 •, 2 L. J. O. S. K. B. 
212 ', 107 E. R. 676. 

Annnialions : — As to (1) Apld. Wakley v. Johnson (1826), 
Ily. & M. 422. Consd. Watts v. I'raser (1835), 7 C. & P. 
369. Apld. Tarpley v. Blabcy (1836), 2 Bing. N. C. 437. 
Refd. Watts v. Fraser (1837), 7 Ad. &: El. 223. As to 
(2) Apld. Lems v. Walter (1824), 3 B. & 0. 138, n. Distd. 
Sellers r. Till (1825), 4 B. feC. 655. Refd. Hutherfordr. Evans 
(1830), 4 Moo. & P. 163 ; Homing v. Power (1842), 10 
M. & W. 564 ; Hemming t'. Gasson (1858), 31 L. T. O. S. 
176. Generally t Mentd. Egorton v. Drowulow (1853), 4 
H. L. (Jas. 1. 

1853. Accord & satisfaction.] — Action for words 
imputing a crime ; an agreement on the part of 
pltf. to waive his action for words spoken, in 
consideration that deft, will destroy certain docu- 
ments in his possession or which might afterwards 
come into his possession, imputing the same crime 
to pltf., is, when executed by the burning of the 
papers in his possession, a bar to the action, & may 
be given in evidence under the general issue. — 
Lane v. Applegate (1815), 1 Stark. 97, N. P. 

Annotalwn : — Apld. Boosey r. Wood (1865), 3 H. & C. 484. 

1854. Publication of mutual apologies.] — 


To an action for Ubel deft, pleaded that, 
after the commencement of the suit, pltf. & deft, 
agreed to accept certain mutual apologies to be 
published by pltf. & deft, respectively, in 
certain weekly journals belonging to pltf. & 
deft, respectively, in full satisfaction & discharge 
of all causes & rights of action in the declaration 
mentioned, & all damages & costs sustained by 
pltf. ; & that in pursuance of the agreement deft, 
did publish his part of the mutual apologies in the 
weekly journal belonging to him, & that pltf. did 


PART VI. SECT. 6. 

defem?2j plaintiff of 

N S W 262 ; 2 

W. W. N. 32. — A US, 

0 . Pnblicalion of apolotp/,] — Cot- 


ton V. Beaty (1863), 13 C, P. 243.— 

CAN. 

d. Defamation in jest.] — The 
defence to on >tction for slander that 
the words complained of were spoken 
In jest & without animus injuriandi 


is of no avail unless deft, can prove 
that the words were so understood, 
nor is It of avail if the words axe 
defamatory per se & Injui-e the business 
of another. — M asch v. Leabk, [1916] 
T. P. D. 114.— S. AF. 
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Sect, 6. — Other defences. Pari VII. Sects, 1& 2: 
Sub-sects. 1 & 2, A.] 

also in pursuance of the agreement publish his part 
of the apologies in the weekly journal belonging to 
him : — Held : the plea was a bai* to the action as 
an accord & satisfaction. — Boosky v. Wood (1866), 
3 H. & C. 484 ; 6 New Rep. 316 ; 84 L. J. Ex. 66 ; 


11 L. T. 639 ; 11 Jur. N. S. 181 ; 13 W. R. 317 ; 
169 E. R. 620. 

Statute of Limitations.] — See Limitation of 
Actions. 

Public Authorities Protection Act, 1893 (c. 61).] — 
See PuBuc Authorities ; Limitation op 
Actions. 


Part VII. — Malice. 


Sect. 1.— MAUCE IMPLIED IN LAW. 

1855. Implied from defamatory words — Need not 
be expressly alleged.] — M ercer v. Sparks (1696), 
Noy, 36 ; Owen, 61 ; 74 E. R. 1006 ; sub nom. 
Mercer’s Case, Jenk. 268. 

Annotations : — Expld. M'Phereon r. Daniels (1829), 10 B. & 
C. 263 ; NeviU tj. Fine Arts & General Inscc. (1895), 
64 L. J. Q. B. 681. ]^fd. Broinatfo r. Prosser (1825). 4 

B. & C. 247 ; 11. v. Munslow, [1895] 1 Q. B. 758 ; Allen 
V. Flood, 11898] A. C. 1. 

1856. .] — In an indictment a thing 

must be expressed to be done /also et malitioSy 
because that is the usual form, but in a declara- 
tion those words are not necessary (RolXiE, C.J.). — 
Anon. (1652), Sty. 392 ; 82 E. R. 804, N. P. 

Annotations: — Refd. Brornogo r. Prosser (1825), 4 B. & C. 
247 ; It. V. Mnnslow, [1895] 1 Q. B. 758 ; Allen v. Flood, 
[1898] A. C. 1. 

1857. .] — In an action for words 

spoken of pltfs. in their trade as bankers, it was 
proved that A. met deft. & said, “ I hear that you 
say that pltfs.’ bank at M. has stopped. Is it 
true ? ” Deft, answered, “ Yes, it is. I was told 
60 . It was so reported at C., A nobody would 
take their bills, A I came to town in consequence 
of it myself.” It was proved that D. told deft, 
that there was a run upon pltf.’s bank at M. i 
Upon this evidence, the learned judge, after 
observing that deft, did not appear to have been 
actuated by any ill will against pltfs., directed the 
jury to find their verdict for deft, if they thought 
the words were not maliciously spoken : — Held : 
upon motion for a new trial ; although malice 
was the gist of the action for slander, there were 
two sorts of malice, malice in fact & m^ice in law ; 
the former denoting an act done from ill will 
towards an individual ; the latter a wrongful act 
intentionally done, without just cause or excuse ; 
& in ordinary actions for slander, malice in law 
was to be inferred from the publisliing the 
slanderous matter, the act itself being wrongful 
& intentional, & without any just cause or excuse ; 
but in actions for slander, primd facie excusable 
on accoimt of the cause of publisliing the slanderous 
matter, malice in fact must be proved ; therefore, 
in this case, the judge ought first to have left it 
as a question for the jury, whether deft, under- 
stood A. as asking for information, & whether he 
had uttered the words merely by way of honest 
advice to A. to regulate his conduct, & if they were 
of that opmion, then, whether in so doing he was 
guilty of any malice in fact. i 

In an ordinary action for words it is sufficient I 
to charge that deft, spoke them falsely, it is not I 


necessary to state that they wero spoken mali- 
ciously (Bayeey, j.). — Bromage v. Prosser 
(1826), 4 B. & 0. 247 ; 1 C. & P. 673 ; 6 Dow. & 
Ry. K. B. 296 ; 3 L. J. O. S. K. B. 203 ; 107 E. R. 
1051. 

Annotations : — Consd. Mitchell v. Jenkins (1833), 5 B. & Ad. 
588 ; 11. V. Munslow, [1895] 1 Q. B. 758. Reid. Black- 
bum V. Blackburn (1827), 1 Moo. & P. 33 ; Coxhead v. 
Richards (1846), 2 C. B. 569; Wason v. Walter (1868), 
L. R. 4 Q. 11. 73 ; Henwood v. Harrison (1872), L. R. 7 
C. P. 606 ; Clark v. Molyneux (1877) 3, Q. B. D. 237 ; 
Capital & Counties Bank v. Hcnty (1882), 7 App. Cas. 
741; Hicks r. Faulkner (1882), 46 L. T. 127; Ncvill 
V. Fine Arts & Gener^ Insce., [1895] 2 Q. B. 156 ; Allen 
V. Flood, [1898] A. C. 1 ; Quinn v. Leathern, [1901] A. C. 
495 ; London Assocn. For Protection of Trade v. Gi-ocn- 
lands, [1916] 2 A. C. 15. Mentd. Pad more r. Lawrence 
(1840), 4 J. I*. 42 ; Henderson r. Broomhead (1859), 
7 W. R. 492 ; Mogul S.S. Co. r. McGregor, Gow (1889), 
23 Q. B. D. 598. 

1858. .] — R. V. Twyn, R, v. Dover, 

Brewster & Brooke (1663), 6 State Tr. 514, 539 ; 
Kel. 22, 23 : 84 E. R. 1064. 

Annotation: — Mentd. Martin i*. British Museum Trustees 
Sc Thompson (1894), 10 T. L. R. 338. 

1859. .] — Hooper v. Truscoti', No. 1870, 

post. 

1300. .] — Darby v. Ouseley, No. 1079, post. 

1861. .] — CoNCAiiis V. Duncan A Co., 

[1009] W. N. 51. 


Sect. 2.--EXPRESS MAUCE. 

SuB-sEcrr. 1 . — In General. 

1862. Nature & definition.] — Dickson v. AVilton 
(Earl), No. 1881, post. 

1863. .] — Hibbs V. Wilkinson, No. 1788, 

ante. 

1864. .] — Turnbull p. Buid, No. 1755, an/c. 

1865. .] — Uedley V. Barlow, No. 899, ante. 

1866. .] — Laughton v. Sodor & Man (Bp.), 

No. 1451, ante. 

1867. .] — Clark v. Molyneux, No. 1922, 

post. 

1868. .] — On the trial of an action for libel 

against an incorporated co. in respect of a state- 
ment contained in a circular composed by the 
secretary of the co. A sent by him to certain of 
their customers, the judge having ruled that the 
occasion was privileged, the jury found that the 
statement complained of was in excess of the privi- 
lege, but did not find actual malice on the part of 
defts.’ secretary : — Held : the occasion being 
privileged, in the absence of a finding of actual 
malice the defence of privilege was not rebutted, 
A, there appearing on the facts of the case to be 


PART VII. SECT. 1. 

18581. Implied from diif amatory words.] 
■ — Malice can bo inferred from the 
language of the defamatory words 

McCallcm 

^25“^AH ® 

185811. .] — Manitoba I'ber 

Press Co. v. Nagy (1907), 27 C. L. T. 


783 ; 39 8. C. Tl. 340.— CAN. 

1858 ill. .1 — Fisher v. Kinnei 

(1921), 54 N. 8. R. 482.— CAN. 

1858iv. .] — It. t?. Wallace (1853) 

3 I. C. L. R. 38 ; 5 Ir. Jur. 179.— IR. 

1868 V. .] — Couohlan tJ. JONEI 

& Jones (1915;, 36 N. Z. L. R. 41.- 

N.Z. 

1868 vl. .] — Mitchell v. Smith 


[1919] 8. C. 664 ; 66 8c. L. R. 678 ; 
[1919] 2 8. L. T, 115.— SOOT. 

PART VII. SECT. 2. SUB-SECT. 1. 

18621. Nature d: t/e/inifftMi.}— E no- 
U8H r. Lamb (^1900), 20 C. L. T. 377 ; 
32 O. R. 73.— CAN. 

e. Necessity for.] — Richards v. 
Boulton (1836), 4 O. 8. 96. — CAN. 
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Part VII.— Malice. 


no evidence of actual malice in the publication of 
the statement complained of, the action was not 
maintainable. Qu. : whether malice on the part 
of their secretary would have made defts. liable. 

“ Express ” malice . . . exception has been 
teken to the term ; but I think that judges using 
it have always explained its meaning to the jury 
by telling them in substance tliat there must liave 
been actual malice, which is a state of mind (Lord 
Esher, M.R.). 

Where the excess merely is that the statement 
made with reference to the privileged occasion is 
too strong, the authorities show that such excess 
may be evidence of actual malice ; but it is not in 
every case in which the words used are somewhat 
too strong that there is evidence to be left to the 
jury of actual malice. They must be too strong 
to a substantial extent in order to afford evidence 
upon which a jury can find actual malice (Lopes, 
L.J.). — Nevill, V. Fine Art & General In- 
surance Co., [1895] 2 Q. B. 156 ; 04 L. J. Q. B. 
681 ; 72 L. T. 525 ; 59 J. P. 371 ; 11 T. L. R. 332 ; 
14 R. 587, C. A. ; affd., [1897] A. C. 08, H. L. 
Ar^Mions : — Gonsd. Adam v. Ward, [1917] A. C. 309. 
Reid. Mapoy i\ Raker (1900), 73 J. P. 280. Mentd. 
Empire Typosettinn: Machiius Co. of New York v. Lino- 

^ * ^tollcry V. Maskolync (1808), 
ono * V.- 70 ; Cornford v. Carlton Bank, [1800] 1 Q. 13. 

392 ; Dauncey v. Holloway (1001), 84 L. T. G40 ; Ployd 
V. Gibaou (1900), 100 L. 761 ; Banbury v. Bank of 
Montreal, (1918} A. C. 620 ; Ware & Do Frevdllo ik 
Motor Trade Ashocii., [1921] 3 K. B. 40; Yorkshire 
lusoo. r. Craine, [1922] 2 A. C. 541. 

1869. Absence of — Occasion not privileged — No 
defence.]- — Communications made to a member of 
^^®®^^ting congregation, respecting an individual 
about to be appointed a minister of that congrega- 
tion, are privileged communications, & cannot 
be made the subject of an action by such indi- 
vidual. But if, in consequence of those com- 
mumcations, a printed circular be sent round, 
containing contradictions of them, & reflecting 
on the motives of the party who made them, 
& such party afterwards write a letter, & send it 
to the writer of the circular, in which, after 
repeating the communications, he adds other 
statements, wdiich he acknowledges he cannot 
prove, such letter is not privileged, but will make 
him liable in damages, though it be specially found 
by a jury, that he was not actuated by express 
malice. In such an action a letter written to deft., 
containing a statement of the facts upon which he 
founded his charges, is receivable in evidence 
on his behalf, to show the hona fides with which he 
acted.— Blackburn v. Blackburn (1827), 4 
Bing. 395 ; 3 C. & P. 140 ; 1 Moo. & P. 33 ; 6 
L. J. O. S. C. P. 13 ; 130 E. R. 819. 

Anrwtations Refd. Child v. Altleck (1820). 9 B. & C. 403 : 
Hopwood V. Thorn (1819), 8 C. B. 203 ; Jackson v. 
Hopportou (1864), 16 C. B. N. S. 829. 


PART VII. SECT. 2, SUB-SECT. 2.— A. 

1872 i. Malice, avoids privileyi.]— 
Whitk (1876), 11 N. S. U. 
(2 11. & C.) 31.— CAN. 

ii. .]— Waterburyi’. Dewk 

{jAN^ ’ ^ 

1872 ill. WixMpEo Steel 

Qraxary & Culvert Co. r. Canada 
iNooT Iron Culvert Co. (1012), 22 
W. L. II. 387 ; 3 W. W. R. 356 ; 22 

CAN* ^ 

.]— PAiAiKR School & 

inurmary of Chiropractic r. ICd- 
monton (City), [19211 2 W. W. R. 6. 

— CAN, 

— — r~*l — In oases of slander 
defender raises his cose of 
pursuer may overcome tho 
proving that while tho 
ucoasion waa one whush gave defonder 


1870. .] — Deft, having some cause 

for suspicion, went to pltf.’s relations, & charged 
him with theft ; it appearing, however, that his 
object in making tho communication was rather 
to compromise the felony than to promote inquiry, 
or to enable the relations to redeem pltf.'s cha- 
racter : — Held : this was not a privileged com- 
munication ; malice must be implied ; & the 

existence of it was not a fact to be left for the 
consideration of a jury. 

In an action of slander, the existence of express 
malice is only a matter for inquiry where the words 
complained of are spoken upon a justifiable 
occasion (Tindal, C.J.). — Hooper v. Truscott 
(1836), 2 Bing. N. C. 457 ; 2 Scott, 672 ; 5 1.. J. 
C. P. 177 ; 132 E. R. 179. 


Sub-sect. 2. — As avoiding Qualified 
Privilege. 

A. In General. 

Qualified privilege.] — See Part VI., Sect. 3, ante. 

1871. Prim& facie presumption of absence of 
malice.] — W right v. Woodgate, No. 1635, ante. 

1872. Malice avoids privilege.] — Although the 
publication of a fair rejiort of proceedings in a 
ct. of justice containing defamatory matter is 
privileged, yet if it be shown by evidence tliat the 
person who published such report did so with the 
object of injuring the character of another, the 
pubheation is not protected. 

A newspaper has no greater privilege in such 
a matter than an ordinary person, any person is 
privileged in publishing such a report if he does 
so merely to inform the public (Hannen, J.). — 
Salmon v. Isaac (1869), 20 L. T. 885, N. P. 

1873. .] — Milissich V. Lloyds, No. 1717, 

ante. 

1874. — ^ — .] — A true report of the proceedings 
in a ct. of justice sent to a newspaper by a person, 
who is not a reporter on the staff of the newspaper, 
is not privileged absolutely ; & if it be sent from 
a malicious motive an action will lie.— Stevens v. 
Sampson (1879), 5 Ex. D. 63 ; 49 L. J. Q. B. 120 ; 
41 L. T. 782 ; 44 J. P. 217 ; 28 W. R. 87, C. A. 

Annotations : — Consd. Champion v. Binuinprhara Vinegar 

Brewery Co. (1803), 10 T. L. R. 164. Refd. Henuessy 

V. Wright (1888), 4 T. L. R. 662. 

1875. Necessity for evidence of malice.] — N evill 
V. Fine Art & General Insurance Oo., No. 1868, 
ante. 

Onus of proof of malice.]— ,S^ee Sub-sect. 2, B. 

(a), post. 

1876. Malice of writer — Defeats privilege of 
innocent publisher.] — The writer of a pamphlet 
employed a firm of printers to print it. This was 


privilege, yet ho naed tho injurious 
langunge from malice, & without 
probable cause, in tho cnipablo design 
of injuring pursuer. — Graham v. 
M‘L\chlan (1853), I W. R. 536. — 
SCOT. 

1872 vi. . ] — Keytf.r r. Lk Roux 

(1840), 3 Men. 23.— S. AF. 

1876 i. Necessiiy for ccidcnce of malice.] 
— Where defamatory words are spoken 
on a privileged occasion the presump- 
tion arising from the occasion that 
tho speaker had a proper motive will 
continue until displaced by proof of 
tho presence of an improper motive. — 
Ronald v. Harper (1910), 11 C. L. R. 
03.— AUS. 

1875 ii. .1 — McIntyre r. McBban 

(1856), 13 U. C. R. 534.— CAN. 

1876 iil. .] — Ross V. BuOKE 

(1891), 21 O. R. 692.— CAN. 

1875 iv. .I^Quillinan r. Stuart 


(1917), 38 O. L. R. 623 ; 35 D. L. R. 
35.— CAN. 

1875 v. .] — Gordon v. British 

& I'oKF.iGN Metaline Co., etc. (1886), 
14 R. (Ct. of Sees.) 75 ; 24 Sc. L. R. 
60.— SCOT. 

1875 vi. .] — Gorman v. Moss’s 

Empires, Ltd., [1913] S. C. 1.— 

SCOT. 

1875 vii. .] — Co upERv. Balfour 

OP Burleigh (Lord), [1913] S. C. 492. 
— SCOT. 

1876 viii. .] — SIiLis v. Kelvin 

& White (James), Ltd., [1913] S. C. 
521; 50 Sc. L. R. 331; [1913] 1 

S. L, T. 153.— SCOT. 

1876 ix. .] — SuzoR V. Bucking- 

ham, [1914] S. C. 299.— SCOT. 

1876 X. .] — Suzoru.M‘Lachlan, 

[1914] S. C. 306.— SCOT. 

1876 xl. .]— A. B. V, X, Y., C. D. 

V. X. Y., [1917] S. C. 16.— SCOT. 
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Sed. 2. — Express malice: Sub-sect. 2, A. & B. (a) 

& (&).] 

a natural & proper means of publishing it. He 
then circulated the pamphlet among persons having 
with him a common interest in its contents. It 
contained statements defamatory of pltf. The 
witer was actuated by malice. The printers 
acted in the ordinary course of their business & 
without malice ; — Held : the privilege of the 
occasion extended to the printers, but the malice 
of the writer defeated the privilege both for the 
writer & for the printers, & they were joint 
tortfeasors jointlv liable to pltf. — Smith v. 
Streatfeild, [1013] 3 K. B. 704 ; 82 L. J. K. B. 
1237 ; 109 L. T. 173 ; 29 T. L. R. 707. 

Annotations : — Refd. Loudon As 80 cn. for Protection of 

Trade v. Greenlands (1915), 85 L. J. K. U. 698 ; Pratt 

V. British Medical Assocn., [1919] 1 K. B. 244. 

1877. Plea of express malice — Necessity for.] — 

In a libel action where the statement of claim 
alleges that the iniblication was malicious, & 
privilege is pleaded in the defence, it is not neces- 
sary for pltf. to deliver a reply alleging express 
malice. — Smith v. Lewis (1917), 33 T. L. R. 195, 
N. P. 

B. Proof of Malice. 

{a) Burden of Proof. 

1878. Onus on plaintiff to prove malice — After 
occasion held privileged.] — Warr v. Jolly, No. 
1497, avle. 

1879. .] — Wright v. Woodgate, No. 

1035, ante. 

1880. .] — Somerville v. Hawkins, 

No. 1437, a7Lie. 

1881. .] — (1) Letters from the com- 

manding officer of a regiment to his immediate 
superior, containing charges against the colonel 
in command ; a conversation with a Member of 
Parliament as to a question to be put in the House 
of Commons relative to the dismissal of the 
colonel on those charges ; — Held : communica- 
tions made on a privileged occasion. 

(2) But circumstances showing that the letters 
were vTitten not from a sense of duty, but from 
persomal resentment on account of other mattens, 
& that the object of the conversation was to 
prejudice pltf., by reason of such personal resent- 
ment : — Held : evidence of actual malice, taking 
away the privilege. 

(3) Whether or not the occasion gives that 
privilege is a question of law for the judge ; but 
whether the party has fairly and properly con- 
ducted himself in the exercise of it is a question for 
the jury (Lord Campbell, C.J.). 


(4) It lies on the party who would deprive the 
other party of his privilege to show what the law 
calls “ malice.” But by that term is meant, 
not only spite, for any indirect motive, other than 
a sense of duty, is what the law calls ” malice ” 
(Lord Campbell, C.J.). — Dickson v. Wilton 
(Earl) (1859), 1 F . & F. 419, N. P. 

Annotations: — As to (1) Refd. Dawkins v. BokeLy (1873), 

L. It. 8 Q. B. 255. As to (2) Reid. Cooper v. Blackmore 

(1886), 2 t. L. 11. 746. As to (3) Refd. Dawkins v. Paulot 

(1869), L. It. 5 y. B. 94. As to (i) Refd. Pratt v. British 

Medical Assocn., [1919] 1 K. B. 244. Generally, Mentd. 

Beat^ou v. Skene (I860), 5 H. & N. 838 ; Hennessy v. 

WrifiTht (1888), 21 Q. B. D. 509. 

1882. .] — Hart v. Gumpach,No. 1444, 

ante. 

1883. .] — Laughton v. Sodor & 

Man (Bp.), No. 1451, ante. 

1884. .] — Clark v. Molyneux, No. 

1922, post . 

1885. ,] — Where, in an action for 

slander, the occasion is privileged, pltf. must 
prove that the statements were made with some 
indirect motive, & if deft, made the statement 
believing it to be true, it will not be the less 
privileged, even though there were no reasonable 
grounds for his belief. — Howe v. Jones (1885), 

1 T. L. R. 461, D. C. 

1886. .] — The occasion on which the 

letter was written was privileged, & it is therefore 
for pltf. to prove that the letter was written 
maliciously. It is not enough that the circum- 
stances were consistent with malice. It is for 
pltf. to prove it there must be some evidence 
of it (Manisty, j.). — Hesketh v. Brindle (1888), 
4 T. L. R. 199, D. C. 

1887. .] — In cases of libel no distinc- 

tion can be drawn between one class of pivileged 
communications & another, but the same con- 
siderations apply to all. If the occasion is 
privileged, it is not for deft, to prove that he was 
acting from a sense of duty, but for pltf. to i)i'ovo 
affirmatively that deft, was acting from some other 
motive than a sense of duty. — Jenoure v. Del- 
MEGE, [1891] A. C. 73; 00 L. J. P. C. 11 ; 03 
L. T. 814 ; 55 J. P. 500 ; 39 W. R. 388, P. C. 

Annotations : — Refd. Baird v. Wallace- Jarac.s (1916), 85 

L. .1. P. C. 193 ; Adam v. Ward, [1917] A. C. 309 ; Myroft 

V. Sleight (1921), 90 L. J. K. B. 883. 

1888. .] — White v. Batey & Co., 

Ltd. (1892), 8 T. L. R. 098. 

1889. .] — Hebditcti v. MacIlwaine, 

No. 1400, ante. 

(b) Intrinsic Evidence. 

1890. Malice may be inferred from language 
used.] — Toogood v. Spyring, No. 1489, ante. 


1877 i. Plea of express malice — 
Necessity for.] — BELL r. Black & 
Mokrison (1866), 38 Sc. Jur. 211 ; 
3 Maeph. (Ct. of Sosa.) 1026.— SCOT. 

1877 ii. .] — Walker tJ. Cum- 

>UNa (1868), C Maeph. (Ct. of Sees. 
318 ; 40 Sc, Jur. 175.— SCOT. 

1877 iii. .] — Bryant v. 

. [1909] S. C. 1080 ; 46 Sc. L. II. 

1 S. L. T. 527.— SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

1 ®78 i. Onus on plaintiff to prone malict 
occasion held priviteped.}— 
Williams v. Spowers (1882), i 
V. L. K. (L.) 82.— AUS. 

1878 ii. — .] — WiLLCOCKS v 

Howell (1881), 5 O. R. 360.— CAN. 

1878 iii. . ] — Where th< 

ocM^lon Is privileged, pitt’s case foBs 
^less there Is evidence of malice ii 
tact, & the burden of proving this is oi 


pltf. — Hanes v. Burnham (1895), 20 
O. R. 628 ; affd. (1896), 23 A. R. 90.— 

CAN. 

1878 Iv. ,] — Crate v. 

McCallum (1905), 11 O. L. R. 81 ; 6 
O, W. R. 825.— CAN. 

1878 V. .] — In an action for 

slander where deft, lias established that 
the occasion was privileged, ho is 
presumed to have acted in good faith 
& the onus is on pltf. to show that he 
did not. — M orton v. Dean, [1921] 2 
W. W. R. 807 ; 14 Sask. L. R. 328.— 
CAN. 

1878 vl. .]— Where the 

occasion is privllt^od, the burden of 
proving actual malice Hoe on pltf. — 
Mati Lal Raha V. Indra Nath 
Banerjke (1909), I. L. R. 36 Calc. 
907.— IND. 

1878 vii, .] — Y BATES v. 

McLeod (1908), 27 N. Z. L. R. 707.— 

N*Z« 


1878 viil. .]— Scott V. Turn - 

BULL (1884), 11 R. (t:t. of SesH.) 1131 ; 
21 Sc. L. R. 749.— SCOT. 

1878 ix. -.]— Gordon v. 

British & Foreign Metaline Co., 
ETC. (1886). 14 R. (Ct. of Bess.) 75 ; 
24 Sc. L. R. 60.— SCOT. 

1878 X. .] — Wilkinson v. 

Trevett, [1922] C. P. D. 393.— S. AF. 

1878x1. .]— Botha r. Brink 

(1878), Buch. 118.— S. AF. 

1878 xii. .] — Nordkn v. 

OrPKNHEiM (1846), 3 Mon. 42. — S. AF. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

1890 1. Malice may be inferred from 
language used.] — Held: though the 
occasion was a privileged one, the 
words used, being foreign to the sub- 
ject-matter in hand created an excess 
of the privilege, & the statements then 
made, as well as on the other oooasions, 
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1891. .] — Wright v. Woodgate, No. 1635, 

ante. 

1892. .] — Fountain v. Boodle, No. 1511, 

ante. 

1893. .] — Gilpin v. Fowler, No. 1614, 

ante. 

1894. Angjy expressions not necessarily 

malicious.] — Shipley v. Todhunter, No. 896, 
ante. 

1895. .] — Hibbs V. Wilkinson, No. 

1788, ante. 

1896. Words too strong.] — Where, in an 

action for libel, deft, insists that the publication 
is privileged, it is for the judge to rule whether 
the occasion creates privilege. If the occasion 
creates such privilege, but there is evidence of 
express malice, either from extrinsic circum- 
stances or from the language of the libel itself, 
the question of express malice should be left to 
the jury. 

Deft, was deputy clerk of the peace, & under 
Representation of the People Act, 1832 (c. 45), 
ss. 55, 56, Parliamentary Voters Registration Act, 
1843 (c. 18), ss. 49, 54, submitted to the quarter 
sessions his account of the expenses of printing 
the register of county voters ; &, previously to 
this, he addressed a letter to a finance committee 
of magistrates, explaining why he had taken away 
the contract for printing from pltfs., who were 
printers whom he formerly employed for the 
purpose, stating therein that he thought it his 
duty to report the circumstances, “particularly 
as the character & conduct of the persons who 
are chiefly employed by the county as printers 
& stationers are involved.” The letter than 
stated circumstances to show that, as appeared 
from a comparison with terms offered by other 
printers, pltfs. had demanded too high terms 
upon grounds not supported by fact ; & it con- 
cluded : “ under the circumstances I have stated, 
it will be seen that I had no alternative but to 
adopt the course I have taken, rather than submit 
to what appears to have been an attempt to 
extort a considerable sum fi*om the county by 
misrepresentation ” : — Held : (1) the occasion was 
privileged, but there was evidence, from the 
lan^age of the letter, that there was express 
malice ; (2 ) it was a question for the jury, whether 
there was such malice ; & the judge could neither 
nonsuit nor direct a verdict for pltf. — Cooke v. 
Wildes (1855), 5 E. & B. 328 ; 3 C. L. R. 1090 ; 
24 L. J. Q. B. 367 ; 25 L. T. O. S. 156 ; 1 Jur. 
N. S. 610 ; 3 W. R. 458 ; 119 E. R. 504. 

Annotations; — As to (1) Apld. Cowlos v. Potts (1865), 6 

Now Rep. 289. Refd. Aniann r. Uaram (1860), 7 Jur. 

N. S. 47 ; Rofl v. Britisli & French CherniCHl Manufactui'ing 

Co. & Gibson, 11918] 2 K. 1). 677. As to (2) Clon^. Lawless 

V. Anglo -Egyptian Cotton Co. (1869), L. R. 4 Q. B. 262. 

Refd. Cowles V. Potts (1865), 6 Now Rop. 289. Generally, 

Refd. NoviU V. Fine Art & General Insco. (1895), 72 L. T. 

62.5. 

1897. .] — Words having been spoken 

at a meeting for the election of an overseer. 


imputing to a person put up for re-election 
that he had misappropriated parish moneys while 
holding the olYlce before : — Held : the occasion 
was privileged, but whether the words were so 
would depend, not merely on whether they were 
wilfully false, but whether on the face of them 
they were so far beyond the occasion that the jury 
might fairly infer the occasion was merely made 
use of for the purpose of personal malice. — 
George v. Goddard (1861), 2 F. & F. 689. 

1898. .] — In order to justify the 

publication of slanderous words primd f^ie 
actionable, on the ground that the occasion is a 
privileged one, the words used must be strictly 
relevant to the occasion. Though in such a 
publication the use of language intemperate & 
unnecessarily strong is rightly left to the jury as 
evidence of malice, yet such language, if spoken 
honestly, without m^ice, & strictly with reference 
to the occasion, does not take away the privilege. 

C., pltf.’s employer, asked deft, to sign a protest 
against a proposal to dismiss pltf. from a trustee- 
ship. Deft, refused, & upon being pressed to give 
his reasons, said he would never sign “ to keep a 
big rogue like pltf. in the trust,” that pltf. had 
left the parish, as other rogues did, without 
paying his creditors, & that he had robbed him, 
deft., of forty shillings, & added, “ I am sur- 
prised you should keep iiim in your service to 
contaminate your son, he is such a rogue.” In 
consequence of this conversation C. dismis^d 
pltf. In an act on for these words, the jury having 
found that the words were spoken without malice ; 
— Held: (1) the communication was privileged, 
since there was a duty towards those who were 
concerned in the trusteeship, & an interest of deft.’s 
own, making it a reasonable occasion warranting 
deft.’s statement of that which he believed, so far 
as it was pertinent to the fitness of pltf. for the 
trusteeship ; (2) the intemperance of deft.’s 

language, & the unnecessary force of his expres- 
sions, were rightly left to the jury as evidence of 
malice, but, the jury having negatived malice, did 
not take away the privilege.— Bowles v. Potts 
(1865), 6 New Rep. 289 ; 34 L. J. Q. B. 247 ; 
30 J. P. 804 ; 11 Jur. N. S. 949 ; 13 W. R. 858. 

1899. To substantial extent.] — Nevill 

V. Fine Art & General Insurance Co., No. 1868, 
ante. 

1900. Words irrelevant to occasion.] — 

Senior v. Medland, No. 1551, ante. 

1901. .] — Fryer v. Kinnersley, No. 

1537, ante. 

1902. .] — Adam v. Ward, No. 1608, 

ante. 

1903. Words not to be strictly scrutinised.] — 

Todd v. Hawkins, No. 1575, ante. 

1904. .] — Laughton v. Sodor & Man (Bp.), 

No. 1451, ante. 

1905. .] — R. V. Perry, No. 1531, ante. 

1906. .] — Adam v. Ward, No. 1608, ante. 


wore ovldenoe of malice wlilcli could 
not be withdravm from the jury. — 
CRA.TK V. McCaij.tjm (1905), 11 O. L. R. 
81 ; 6 O. W. R. 825.— <3 AN. 

1890 ii. .] — Mati Lal Raha r. 

Indra Natr Banerjke (1909), I. L. R. 
36 Calc. 907.— IND. 


1890 iii. 



.] — Forbes r. Kime 

Dunl. (Ct. of Sess.) 1177. — 


1890 iv. .] — DiNNiKr. Henoler, 

[1910] S. C. 4 ; 47 Sc. L. R. 1 ; [1910] 
2 S. L. T. 237.— SCOT. 


1898 i. Words too strong .] — > 

Moran v. Lyons (1878), 4 V. L. R. (L.) 


379.— AUS. 

1896 ii. .] — If language, 

which would otherwise ho privileged, 
bo un necessarily violent & excessive, & 
used In a manner not suited to the 
occasion, It loses its protection as a 
privileged communication. — BonsEU v, 
Cbo.ssman (1886), 25 N. B. R. 556. — 
CAN. 

1903 1. Words not to be strictly 
scrutinised .] — The proper test In inquir- 
ing whether the nature of the words 
by tliemselves afford evidence of 
malice, is to take the feu^ts as they 
appeared to deft.’s mind at the time 


of publication & to ask whether the 
words used are such as deft, might have 
honestly & bond fide, in the circum- 
stances, employed ; & the particular 
expressions us^ ought not to be too 
closely scrutinised, provided the 
intention of deft, was good & ho 
acted bond fide . — Amrita Nath Mitter 
V. Abhoy Chaban Ghose (1904). 
I. L. R. 32 Calc. 318 ; 8 C. W. N. 731.— 
IND. 

f. Malice not inferred from sub- 
sequent omission to apoiopise.)— B ish- 
wanath Das v. Keshab Gandhabanik 
(1902), I. L. R. 30 Calc. 402 ; 7 

C. W. N. 74.— IND. 
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, 2. — Express malice: Sul)sect> 2, B. (c) t., ii. 
& in,] 

(c) Extrinsic Evidence, 
i. Untruth of Statement. 

1907. Whether primft facie evidence of malice.] — 

Though it may bo the duty of all persons to give 
information to His Majesty’s proper officers 
concerning abuses, yet if one write of another in a 
letter to such officer, that he is doing somethii^ 
to the prejudice of His Majesty’s service which is 
not true, this is sufficient evidence of a malicious 
intention ; & where no excuse is set up by deft., the 
jury may well find him guilty, though thei*e be no 
other publication & no further proof of malice. — 
Kobinson V. May (1804), 2 Smith, K. B. 3. 
Antwiatum : — Reid. Munster v. Lamb (1883), 11 Q. B. D. 

588. 

1908. Statement false in part.] — Where 

deft., in a letter addressed to the Secretary of 
State, stated, that pltf.. who was town clerk & 
clerk to the justices of the borough of A., was in 
close intimacy with one R. one D., who had 
been brought before the justices of that borough 
on a charge of embezzling the moneys of T. their 
master, & that when the papers of the two prisoners 
were produced various accommodation transac- 
tions with pltf. were discovered, “ thus clearing 
up the mystery as to the uses to which the plunder 
had been appropriated,” <fe called on the Secretary 
of State to institute inquiry, etc. (innuendo, that 
pltf. had conspired with & was an accomplice of 
R. 4k D., in embezzling the moneys of T., & had 
made use of the proceeds of the embezzlement ; 
& also that pltf., as such clerk legal adviser as 
aforesaid, had acted corruptly & dishonestly in 
his office, etc.: — Held: (1) the communication 
could not be considered pri^dleged or confidential 
by reason of its being an application addressed to 
the Secretary of State ; (2) the falsehood of part 
of the statement was sufficient to support the 
presumption of malice, supposing the occasion of 
the publication to be evidence to rebut such pre- 
sumption ; (3) the judge properly left it to the 
jury to say, whether the libel bore the meaning 
alleged in the innuendo ; as the words were such 
as were capable of conveying that meaning. — 
Blagg V. Sturt (1840), 10 Q. B. 899 ; 16 L. J. 
Q. B. 39 ; 8 I.. T. O. S. 135 ; 11 Jur. 101 ; 10 
J. P. Jo. 750; 110 E. R. 340 : affd. sub rwm. 
Sturt v. Blagg (1847), 10 Q. B. 906, Ex. Uh. 

Annntatinnn ; — Js to (1) ColUd. Harrison v. Bush (1855), 

5 E. & B. 344. Refd. Proctor v. Webster (1885), 53 L. T. 
7G5. As to (2) Consd. Harris v. Thompson (1853», 13 C. B. 
333. Refd. Harrison v. Bush (1855), 5 E. & B. 344. 
As to (3) Apld. Hunt V. Goodlako (1873), 43 L. J. C. P. 
54. Consd. Capital & Counlies Bank v. Henty (1882), 

7 App. Cas. 741. Refd. Little v. Clements (1851), 17 
L. T. O. S. 8 ; Ncvill r. Fine Arts & General Insco., (1895] 

2 Q. B. 154). 


1909. .] — Caulfieij) V, Whitworth, No. 

1460, ante. 

1910. .] — Palmer v. Hummerston, No. 

1662, ante. 

Effect of belief of defendant.] — See Sub-sect. 2, 
B. (c) ii., pofit. 

ii. Belief oj Defendant. 

1911. Honest belief In truth of facts stated — 
Facts untrue.] — Todd v. Hawkins, No. 1676, ante. 

1912. .] — Tremaine v. Parker, No. 

1534, ante. 

1913. .] — At a meeting of a school board the 

chairman drew the attention of the meeting to the 
fact that a member moving a certain amendment 
adverse to the headmaster had, as defender in an 
action of damages for slander at the instance of 
the headmaster, been found liable in the sum of 
£400, & moved that this fact should be recorded 
in the minutes as showing that the member, in 
moving the amendment, was a prejudiced party. 
In an action of damages for slander against the 
chairman at the instance of this member the pursuer 
innuendoed the statement & motion of defender as 
representing that pursuer W'as actuated, not by a 
sense of public duty, but by private animosity, & 
was thereby guilty of dishonourable conduct. 
It was admitted that the occasion was privileged ; 
— Held : there was no evidence, in the statement 
itself or in the circumstances in which it was made, 
to infer malice. 

Qu. : whether, in any event, the statement was 
capable of bearing the innuendo placed upon it. — 
Lyal V. Henderson, [1910] S. C. (H. L.) 167; 
53 )Sc. L. R. 557. 

1914. No reasonable ground for belief.] — 

Clark v. Molyneux, No. 1922, post. 

1915. .] — Howe r. Jones, No. 1885, 

ante. 

1916. .] — White v. Batey & Co., 

Ltd. (1892), 8 T. L. H. 098. 

1917. .] — Collins v. Cooper (1902), 

19 T. L. R. 118, C. A. 

1918. Statement made with knowledge of un- 
truth.] — Tremaine v. Parker, No. 1534, ante. 

1919. .] — At the trial of an action for 

slander, pltf.’s witnesses proved that the slanderous 
statements were untrue in fact, but also that they 
were the natural & reasonable inference from what 
took place & they professed to describe ; & that 
deft, was present at the occurrence which the 
slanderous statements referred to. The judge 
ruled that the occasion was privileged ; but that 
pltf. must have a verdict unless deft, proved that 
the statements were made without malice : — 
Held : a right direction ; the presence of deft, 
being some evidence that the statements were 


PART VII. SECT. 2, SUB-SECT. 2.— 

B. (c) i. 

1907 i. Whether primd facie, evidence 
of malice.] — At the trial of a libel 
action where the truth of the libel was 
not in issue, evidence showinj? that 
the statements complained of were 
false to the knowledge of deft, was 
properly admitted for the purpose of 
showing malice in deft., & rebutting the 
defence of privilege. — Schaefer v. 
ScirwAB (1909), 19 Man. L. 11. 212. — 
CAN. 

1907 ii. .] — ^Miller v. Green 

(1902), 35 N. S. R. 117 ; affd. mb nom. 
Green r. Miller (1903), 33 S. C. It. 
193.— CAN. 

1907 iii. .]— \^^le^e L. on a 

privileged occasion makes slanderous 
statements concerning 8., & persists 
in them at the trial, & the evidence 
given on behalf of 8., If believed, renders 
It impossible for those statements to be 


true, this In Itself constitutes suflficient 
ground for a finding of malice by the 
jury, though no other evidence of 
malice be given. — Sevenoaks v. 
Latlmer (1919), 54 I. L. T. 11.— IR. 

1907 iv. .] — Martin & Stark v. 

CRuickshanks (1896), 23 R. (Ct. of 
Bess.) 874 ; 33 He. L. R. 083 ; 4 

S. L. T. 62.— SCOT. 


PART VII. SECT. 2, SUB-SECT. 2.— 
B. (0) U. 


19111. IloncM belief in truth of facts 
stated — Facta untrue .] — Grifken v. 
Divers, [1922] S. C. 005.— SCOT. 


K- Statement in part untrue.] 

— Bayne v. Macgreoor (1863), 1 
Maeph. (Ct. of Hess.) 615 ; 35 So. Jur. 
308.— SCOT. 


h. Motive partly 

— Nicholson v. Meek 
N. Z. L. R. 662.— N.Z. 


malicious.] 
(1891), 10 


1913 i. .] — Crate t. McCallum 

(1905), 11 O. L. 11. 81 ; 6 0. W. R. 
825.— CAN. 

19181. Statemeni made with knowledge 
of untr\Uh.] — Hanes r. Burnham 
(1890), ,23 A. R. 90.— CAN. 

1918 ii. .] — Green v. Miller 

(1903), 33 S. C. 11. 193.— CAN. 

1918 iii. .] — Woods V. Plummer 

(1908), 15 O. L. R. 662 ; 11 O. W. R. 
377.— CAN. 

1918 Iv. , ] — At the trial of a libel 

action where the truth of the libel was 
not in issue, evidence showing tliat the 
statements complained of were false 
to the knowledge of deft, was properly 
admitted for the purpose of showing 
malice in deft, (k rebutting the defence 
of privilege. — Schaefer v. Schwab 
(1909), 19 Man. L. R, 212.— CAN. 

1918 V. Oarnev. Robinson, 

(1916] T. P, D. 139.— fl. AF. 



169 


Part VII.— Malice. 


made with a knowledge that they were untrue. — 
Hartwell v. Vb8EY (1860), 3 L. T. 275. 

1920. Statement made recklessly.] — (1) When it 
appears that deft, might have ascertained the 
truth or falsehood of the allegations which he 
publishes, & does not do so, the ct. will hold that 
there is some evidence of his knowing the libel 
to be false. 

(2) Qu. : whether a deft, can be convicted of 
publishing a defamatory libel under Libel Act, 
1843 (c. 96), upon an indictment charging the 
common law offence of publishing a false defa- 
matory libel, knowing it to be false. — R. v. Gray 
(1802), 26 J. P. 663. 

1921. Publication by editor of newspaper.] — 

Harle V. Catherali., No. 1766, ante, 

1922. .] — (1) In an action for libel where the 

occasion is privileged, it is for pltf. to establish 
that the statements complained of were made 
from an indirect motive, such as auger, or with a 
knowledge that they were untrue, or without 
caring whether they were true or false, & not for 
the reason which would otherwise render them 
privileged ; & if deft, made the statements 

believing them to be true, he will not lose the 
protection arising from the privileged occasion, 
although he had no reasonable grounds for his 
belief. 

(2) A defamatory communication made by a 
clerg;^an to his curate, for the purpose of obtain- 
ing his advice as to the course to be pursued by 
him in an ecclesiastical matter is privileged. 

(3) If a man is proved to have stated that which 
he knew to be false no one need inquire further. 
Everybody assumes thenceforth that he was 
malicious, that he did a wrong thing for a wrong 
motive. If it be proved that out of anger, or for some 
other wrong motive, deft, has stated as true that 
which he does not know to be true, & he has 
stated it whether it is true or not, recklessly, by 
reason of Ids anger or other motive, the jury may 
infer that he used the occasion, not for the reason 
which justifies it, but for the gratification of his 
anger or other indirect motive (Brett, L.J.). — 
Clark v. Molyneux (1877), 3 Q. B. D. 237 ; 47 
L. .T. Q. B. 230 ; 37 L. T. 694 ; 42 J. P. 277 ; 26 
W. R. 104 ; 14 Cox C. C. 10, C. A. 

Annotntions : — Aa to (1) Consd. Murdock v. Fundukliai 
(1885), 2 T. L. R. 2ir> ; Stuart v. Bell, [18911 2 Q. B. 341. 
Apld. Jetioure v. Delmefi:e, [1891] A. C. 73. K6fd. Howe v. 
Joues (1885), 1 T. L. R. 461 : llaker v. Carrick (1894), 
9 R. 283 ; Loudou Assocu. for Protection of Trade v. 
(Irooulands, [1916] 2 A. C. 15 ; Adam v. Ward, [1917] 
A. C. 309. As to (2) Refd. Botterill r. Whytohead (1879), 
41 L. T. 588. Aa to (3) Consd. Botterill v. Whytohead 
(1879), 41 L. T. 588 ; Stuart v. Boll, [1891] 2 Q. B. 341. 
Retd. Royal Aquarium & Summer & Winter Garden Soc. 
V. Parkinson, [1892] 1 Q. B. 431 ; Pratt v. British Medical 
Aasoon., [1919] 1 K. B. 244 ; British Ry, Traffic & Electric 
Co. V. C. R. O. Co. & L. C. C., [1922] 2 K. B. 260. Generally, 
Mentd. Jones v, Canadian Pacific Ry. (1913), 83 L. J. 
P. C. 13 ; Skeate v. Slaters, [1914] 2 K. B. 429. 

1923. .] — Wisdom v. Brown (1885), 1 

T. L. R. 412. 

1924-. .] — Royal Aquarium Summer & 

Winter Garden Society v. Parkinson, No. 1592, 
ante. 

iii. Other Statements hy Defendant. 

1925. General rule.] — In an action for libel to 
prove that the libels declared on were written by 
deft., certain documents admitted to be in her 
handwriting were used as standards of compari- 
son ; & pltf. called several witnesses ; & to sup- 
port & strengthen such evidence he produced 
seven anonymous letters, generally relating to the 
same matters as the libels declared on. This 
evidence was admitted to prove malice ; & they 


were also used as a comparison of the handwritu^ 
in dispute, & no objection was made by deft, s 
counsel; — Held: (1) these seven anon^mious 
letters were admissible ; (2) they were relevant 
to the issue to show malice ; but (3) if a proper 
objection had been made at the time of the tnal, 
they could not have been received as evidence of 
handwriting. 

It is an undisputed rule of law that ^ words 
spoken or written before or after are evidence, 
when they reflect on pltf. & show malice (Hill, J .). 
— Hughes v. Dinorben (Lady) (1859), 32 L. T. 
O. S. 271. 

1926. Publication In newspaper — Subsequent 
publication In another paper.] — (1) If a party who 
has summoned another before a magistrate draws 
up a report of what took place on the investiga- 
tion, it is his duty to give an impartial statement, 
without any colouring or exaggeration, putting 
in all that is in favour of the party accused, as 
well as that which is against him : & in such an 
account he has no right to insert an observation 
to the prejudice of the party made by the magis- 
trate’s clerk ; & if he do insert such observation, 
he is liable, on that ground alone, to an action for 
libel, as in such a case it is what the judge says 
that is to be looked at, & not what any other per- 
son said who was present at the time. 

(2) In an action for libel the rule of law is not 

that if pltf. relies only on general injury to his 
business, he may show by witnesses the general 
diminution of that business, because the law as- 
sumes the existence of a general injury ; & if 

pltf. seeks specific damages, he must give specific 
evidence. 

(3) In such an action, after pltf. has proved the 
publication of the libel in one newspaper, evidence 
may be given, for the purpose of showing malice, 
that deft, went to the editor of another news- 
paper, & procured the insertion of the libel in that 
paper, stating that he had got it inserted in one 
already ; & the circumstances of there being a 
count in the declaration charging the second in- 
sertion as a distinct publication will not make any 
difference as to the admissibility of the evidence. 
— Delegall V. Highley (1837), 8 C. & P. 444, 
N. P. 

Annotation : — Aa to (3) Refd. Peareon v. Lo Maitre (1843), 7 

J. P. 336. 

1927. Admissions by defendant — Subsequent to 
speaking words — Of dispute with plaintiff as to 
money.] — (1) In an action for words which are 
primd facie privileged, evidence tending to make 
out an admission by deft., subsequently to the 
speaking of the words of a dispute existing between 
him &> pltf., before the speaking of the words, 
about a sum of money claimed to be due from 
deft, to pltf., is admissible to show express malice ; 
& the evidence of the examination of pltf. himself 
before a comr. in insolvency on occasion of an 
application by deft, to the ct. to have the debt 
so claimed by pltf. & inserted in his schedule 
struck out therefrom, & on which occasion deft, 
declined to be examined, though called upon, is 
proper to be left to the jury as evidence of such 
admission of a previous dispute. 

(2) Where a justification of the truth of the 
words had been pleaded, & pltf. during the trials 
offered to accept an apology & a verdict for nominal 
damages, if deft, would withdraw the plea of justi- 
fication, which deft, refused to do, though he did 
not attempt to prove it : — Held : this conduct 
on the part of deft, was also proper to be left to 
the jury, with reference to the question of malice 
as well as that of damages. — Simpson v. Robinson 
(1848), 12 Q. B. 511 ; 3 New Pract. Oas. 182 ; 18 
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Sed, 2. — Express malice : Sub-sect 2, B. (c) Hi., iv., 
V. (Sbvi., & C. ; sub-scci, 3.] 

L. J. Q. B. 73 ; 11 L. T. O. S. 260 ; 13 Jur. 187 ; 
116 E. R. 950. 

Annotations : — As to (1) Befd. Hemminga v. Gasson (1858), 
E. B. E. 346. As to (2) Distd. Mangena v. Lloyd (1908), 
98 L. T. 610. Refd. OauUlcld v. Whitworth (1868), 18 
L. T. 527. 

1 928. Previous publications.] — B abreti’ v . Long, 

No. 961, ante. 

1929. Publication after Issue joined.] — Hem- 
MiNQs V. Gasson, No. 914, ante. 

Proof of animus in aggravation of damages.] — 

See Sub-sect. 4, B., post. 

iv. Manner of Pvhlicaiion. 

Publication generally, see Part V., ante. 

1930. Publication in presence of third party.] — 

Toogood V. Spyring, No. 1489, ante. 

1931. .] — In an action of slander, if the facts 

proved are such that the communication is, by 
the rules of law, privileged, the judge ought not 
to leave any question to the jury as to malice, 
unless pltf. gives further evidence showing a pro- 
bability that the communication was made mali- 
ciously rather than that it was made bond fide. 
If a master about to dismiss his servant for dis- 
honesty calls in a friend to hear wdiat passes, the 
presence of such third person does not take away 
privilege from words which the master then uses, 
imputing the dishonesty. A master, having so 
dismissed his servant, refused to' give him a 
character, alleging, to those wdio asked the 
character, that he had discharged him for dis- 
honesty. The servant’s brother afterw'ards in- 
quired of the master why he had treated the servant 
so, was keeping him out of a situation. The 
master said, “ lie has robbed me ; & I believe for 
yeai*s past ” ; adding that he concluded so from 
the cii’cumstances under w'hich he had discharged 
the servant. Only one instance of actual robbing 
had been imputed: — Held: (1) the answer did 
not go beyond the privilege afforded by the 
inquiry ; (2) oh trial of an action for speaking 
words, as above stated, in presence of a third 
person &. in answ'er to inquiries by the brother, no 
fui^ther proof being offered by pltf. to show malice, 
the judge ought not to have left the question of 
malice to the jury. 

(3) Communications made for the fair & reason- 
able purpose of protecting the interest of the party 
uttering them are held to be privileged (Erle, J.). 
—Taylor v. Haw^kins (1851), 16 Q. B. 308 ; 20 
L. J. Q. B. 313 ; 16 L. T. O. S. 409 ; 15 Jur. 740 ; 
117 E. R. 897. I 

An^tations :~-As to (1) Refd. IteviB v. Smith (1856). 20 
J. P. 45.i ; Henwood v. HarriBon (1872), L. ll. 7 C. P. 


600 ; Jones v. Thomas (1886), 53 L. T. 678 ; Hoskoth v. 
Brlndle (1888), 4 T. L. R. 199. As to (2) Dlstd. Ck)oko v. 
Wildes (1856), 6 E. & B. 328. PoUd. Manby v. Witt 
(1856), 18 C. B. 544. Conid. Senior v. Medland (1868), 
4 Jur. N. 8. 1039 ; Jackson v. Hopporton (1864), 16 
C. B. N. 8. 829. Folld. Lawless v. Anglo -Egyptian 
Cotton & on Co. (1869), L. It. 4 Q. B. 262. Coniid. Mur 
dock V. Fundukliau (1885), 2 T. L. It. 216. Refd. Harris 
V. Thompson (1853), 13 C. B. 333 ; Gilpin v. Fowler (1854), 
9 Exoh. 615 ; Amanu v. Danim (I860), 7 Jur. N. 8. 47 ; 
Caulhold V. Whitworth (1868), 18 L. T. 627 ; Wason v. 
Walter (1868), L. It. 4 Q. B. 73 ; Laughton v. Sodor & 
Man (Bp.) (1872). L. It. 4 P. C. 495 ; Novlll v. Fine Art& 
General Insco. (1895), 72 L. T. 525. 

1932. Publication on postcard — No open reference 
to plaintiff.] — Sadgrove v. Hole, No. 1484, ante. 

V. Plea of Justification. 

1933. Whether evidence of malice.] — Caulfield 
V. Whitworth, No. 1450, ante. 

1934. Plea abandoned at trial.] — Wilson 

V. Robinson, No. 1473, ante. 

1936. Refusal to abandon plea — After offer 

to accept apology & nominal damages.] — Simpson 
V. Robinson, No. 1927, a7itc. 

As aggravation of damages.] — See Sub-sect. 4, 
C., post. 

vi. Characters of Servants. 

1936. General rule.] — In all cases where you will 
maintain an action for words, there ought to bo 
some particular words of slander spoken or 
written by w'hich tlje particular loss came. Here 
is a letter, it had not any slander in it ; & it cannot 
be conceived that the lord turned him away out 
of his service or office by that letter, which docs 
not touch him in his office of stewardship nor his 
receivership (Richardson, C.J.). — Nurse v. Poun- 
FORD (1629), Het. 161 ; 124 E. R. 421. 

1937. Volunteered statement to former master — 
To prevent giving character.] — Although a master 
be not in general bound to prove the truth of a 
chai’acter given by him to a person applying for 
the character of his servant, yet if he officiously 
state any trivial misconduct of the servant to a 
former master in order to prevent him giving a 
second character, & then himself upon application 
for a character give the servant a bad cliaracter, 
the truth of which he is not able to prove, the jury 
may from these ciiTumstances infer malice against 
the master in an action against him by the ser- 
vant. — R ogers v. Clifton (1803), 3 Bos. & P. 
587 ; 127 E. R. 317. 

Annotations : — CODBd. Fainuan v. Ives (1822), 1 Dow’. &: Ry. 

K. B, 252. Refd. Bromage v. ITosser (1825), 3 L. J. O. 8. 

K. B. 203 ; Child r. Affleck (1829), 9 B. & C. 403 ; Foun- 
tain r. Boodle (1842), 3 Q. B. 5 ; Coxhead v. llicbards 

(1840), 2 C. B. 569 ; Jackson r. Hopperton (1864), 16 

C. B. N. 8. 829. 

1938. Volunteered statement to future employer.] 

-Pattison V. Jones, No. 1607, ante. 


PART VII, SECT. 2, SUB-SECT. 2.— 
B. (c) m. 


19281. Previous pubJicaiions.}— -The 
fact that on previous occasions defts, 
used slanderous language of pltf. is 
admissible & relevant evidence on the 
question of malice. — N orton v 
Crooks, [1914] E. D. L. 632.— S. AF! 


k. — ; Of similar slander.}— 

an action for slander actionable . 
evidence of a slander also actional 
per se other than the slander wjt for 
in the statement of claim, is propei 
admitted for tlio purpose of provi 
malice. — K ino r. Londekvjlus (191, 
W L R 821 ; 25 D. L. R. 35 
8 Sask. L. R. 276. — CAN. 


1. Hvhsequent publicalions.} — In 
libel the ct. permitted 
articles, publlslied subsequent to the 
libel to be read to the Jury as evidence 
of the malicious character of the 


defamatory words.— Tobin v. Su va 
(1859), 4 Nfld. L. R. 257.— NFLD. 

m. .) — Hart v. Kobinbon 

(1897), 12 E. D. C. 24.- S. AF. 


PART VII. SECT. 2, SUB-SECT. 2.- 
B. (o) Iv. 

n. Advertisement in newspaper.] — 
Holliday v. Ontario Farmkrh 
Mutual Insurance Co. (1873), ; 
A. R. 483.— CAN. 

o. Placards in private office — d 
insertion in company's circvlar books.}— 
Tench v. Great webtekn Ry. Co 
(1873), 33 U. C. R. 8.— CAN. 

p. Spreading reports to parties no 
cojicemed .] — Bruiting about reports U 
parties who have no concern in th< 
transaction cannot bo hold to b< 
privileged. — Hearn v. Hawker (1888) 
7 Nfld. L. R. 309.— NFLD. 

q. Misleading headlines in news 


paper .] — Incorrect headlines attached 
lo a newspaiMjr report of the proccctl- 
Ings of a public body upon a matter of 
public Interest may iurnish proof of the 
existence of animns injuriandi . — 
Smith & Co. r. south African 
NEWBRArKR Co. (1906), 23 S. C. 310 ; 
16C. T. R. 440.— S. AF. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (o) V. 

1983 1. Whether evidence of malice . } — 
Pleading Justiflcatlon in an action of 
slander, where no attempt is made to 
prove the plea, Is not In itself evidence 
of malice entitling pltf. to haAo the 
case submitted to the jury, the words 
in question having been spoken on a 
prlvllogod occasum. — Corrjdan «. 
WILKINSON (1893), 20 A. R. 184.— CAN. 

10841. Pleaabandoned at trial .] — 

Faucitt V. Boom 0971), 31 U. C. R. 
263.— CAN. 
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1939. Charge of theft — Refusal to give con- 
firmatory detail.] — A master in giving the character 
of his late servant to a person intending to take 
her, charged her with theft ; & in support of that 
charge, stated, that she had borrowed money 
when she came into his service & repaid it before 
she received any wages. In reply to an inquiry 
made afterwards by a relation of the servant, he 
admitted that the time when he paid the wages 
was entered in a book, which he produced, but 
refused to state what the time was, & on the same 
party remonstrating, & observing that the servant, 
in consequence of her loss of character, might have 
gone upon the town, he answered, “ What is that 
to us ? ” : — Held : this conduct was evidence to 
go to the jury, though slight, that the communi- 
cation to the intended master was made mali- 
ciously. — Kelly v. Partington (1833), 4 B. & 
Ad. 700 ; 2 Nev. & M. K. B. 400 ; 110 E. R. 619 ; 
subs€quc7it proceedings (1834), 5 B. & Ad. 645. 

194-0. Offer to give character if theft 

admitted.]— J ackson v. IIopperton, No. 1942, post. 

C. Functions of Judge and J ury. 

1941. Malice or no malice — Question for jury — 
If any evidence of malice.] — C ooke v. Wildes, No. 
1890. ante* 

1942. .] — In an action for slander 

in giving a character of a servant, although the 
occasion primd facie justifies the communication 
of matter which woidd otherwise be actionable, 
yet if, at the close of pltf.’s case, there is any evi- 
dence which would warrant the jury in inferring 
actual or express malice, the judge cannot with- 
draw the case from them. Where deft., in answer 
to an in<juiry as to her character, charged pltf. 
with acts of dishonesty, liaving previously told 
her that, if she would acknowledge having com- 
mitted them, he would give her a character : — 
Held : it was properly left to the jury to say 
whether deft. ho7id fide believed the charge to be 
true, or was influenced by sinister or corrupt 
motives. — J ackson v. IIopperton (1804), 16 

C. B. N. S. 829 ; 4 New Hep. 242 ; 10 L. T. 529 ; 
12 W. R. 913 ; 143 E. R. 1352. 

Annotation : — Refd. Caulfield v. Whitworth (18G8), 18 L. T. 

527. 

1943. .] — Pltf. asked deft., his 

employer, for a testimonial, which deft, wrote out, 
certifying to his trustworthiness. Pltf. wished the 
word “ honest ” to be inserted in it, but deft, 
declined to do this. Deft., in the presence of 
pltf., then asked his cashier if there were any 
difference between the two terms, who said there 
was none, & deft, thereupon again refused to alter 
the language of the testimonial. Pltf. then asked 
deft, if he had not some suspicions as to the honesty 
of his conduct in a certain transaction, & he said 
lie had. Pltf. having recovered damages in an 
action of slander, the Div. Ct. set aside the verdict 
on the ground that the evidence was equally con- 
sistent with thorough bo7ia fides on deft.’s part 
as with his having acted maliciously ; — Held : 
as there was evidence of malice for the jury, the 


verdict given at the trial must stand. — M urdoch 
V. Funduklian (1886), 2 T. L. R. 614, C. A. 

1944. Duty of judge to withdraw case from jury 
— If evidence consistent with bona fides.] — 
Somerville v, Hawkins, No. 1437, ante. 

1945 . .]— Harris v. Thompson, No. 


1598, ante. 

1946. 


.] — Where a letter containing 

defamatory words is written upon a privileged 
occasion, surrounding circumstances are to be 
considered by the judge at the trial in determining 
whether the words used are so much too violent 
for the occasion as to rebut the presumption of 
the absence of malice arising from the privilege 
of the occasion ; & if from surrounding circum- 
stances it appears that the words are capable of 
two constructions, one of which is compatible 
with the absence of malice, then the presumption 
of the absence of malice which existed in the first 
instance from the privilege of the occasion should 
be allowed to prevail throughout. — Spill v. 
Maule (1869), L. R. 4, Exch. 232 ; 38 L. J. Ex. 
138 ; 20 L. T. 675 ; 17 W. R. 805, Ex. Ch. 

Annotations : — Apprvd. Laughton v. Sodor & 

(1872), L. R. 4 P. C. 495. FoUd. Baker v. Carrick 
70 L. T. 360. Apprvd. Adam v. Ward, [1917 J A. C. 30J. 
Refd. Steward v. Young (1870), 18 W. H. 492 ; Bivtt r. 
Watson (1872). 20 W. R. 723 ; Henwood v. Harrison 
(1872), L. R. 7 C. P. 600 ; Clark v. Molyneux (1877), 3 
Q. B. D. 237 ; Gerhold v. Baker (1918), 35 T. L. R. 102. 

1947 , If no evidence of malice.] — Lawless 

V. Anglo-Egyptian Cotton Co., No. 1481, ante. 

1948 , ,] — Nevill V. Fine Art & 

General Insurance Co.. No. 1868, ante. 


Sub-sect. 3. — As affecting Fair Comment. 

1949. Whether malice must be proved— Com- 
ment unfair.]— C ampbell v. Spottiswoode, No. 
1802, a7ite. 

1950 . .] — Merivale V. Carson, No. 

1837, ante. 

1951 . .] — Hennessy V. Wright, No. 

1804, ante. „ 

1952 . Comment fair.] — Henwood v. Har- 

rison, No. 1735, ante. 

1953 . .] — In an action of libel against the 

publishers of a trade periodical, in respect of an 
article contained in an issue of their periodical, 
defts. pleaded by way of defence that, in so far 
as the words complained of consisted of expres- 
sions of opinion, they were fair comment, made 
in good faith, & without malice, on a matter of 
public interest, &, in so far as they consisted of 
allegations of fact, they were true in substance & 
in fact. Pltf 8. administered to defts., atnong 
others, interrogatories which were substantially 
as follows ; (6) What information had you, when 
you published the said words, which induced you 
to believe that the expressions of opinion in the 
said words contained, & which you allege to be 
fair comment, made in good faith, & without 
malice, were true ? Did you in fact believe that 


PART VII. SECT. 2, SUB-SECT. 2.— C. 

1941 i. Malice or no malice — Question 
for jury — If any evidence of malice .] — 
lu an action for defaznatory words. If 
tlie question of privilege is raised, the 
jury should say whether privilege has 
been exceeded. — C reek v. Newlanus 
(1878), 4 V. L. R. (L.) 412.— AUS. 

1941 U. Horne v. 

Milne (1881), 7 V. L. R. (L.) 296.— 
AUS. 

1941111. WiLUAMB 

V. Spowbrs (1882), 8 V. L. K. (L.) 82.— 

AUS. 


1941 iv. .]— It is for 

tho jury to say whether in the circuin- 
stances tho language employed is 
within tho privilege, or is in excess 
of what the occasion justifled & if in 
excess they can properly draw inference 
of malice. — C olvin v. McKay (1888), 
17 O. R. 212.— CAN. 

1941 V. .] — DWELLS V. 

Lindop (1888), 15 A. R. 695.— CAN. 

1941 Vi. .1 — English 

V. Lamb (1900), 32 O. R. 73.— CAN. 

1941 vil. .1 — Prbston 


V. Thomi'SON, 21 C. L. T. 464. — CAN, 

1941 viii. •] — Hope- 

well t\ Kennedy (1904), 4 O. W. It. 
433 ; 25 C. L. T. 70 ; 9 O. L. R. 43.— 

CAN. 

PART VII. SECT. 2, SUB-SECT. 3. 

r. General rule .] — Every one has 
a right to comment on matters of 
public interest & general concern, 
provided ho does so fairly & with an 
honest purpose. Such comments are 
not libellouB however severe in their 
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Sect, 2, — Expreaa malice: Siib-aecta. 3 4, A,, B, 

(a) <fc (b), C. & D.] 


the said opinions were true ? (7 ) From whom did 

y^ou obtain the information on which you relied 
in publishing the said expressions of opinion ? 
Defts. objected to answer these interrogatories : 
— Held : the fifth interrogatory was admissible, 
& must therefore be answered, but, according to 
the general rule of practice in actions of libel 
against the publishers of newspapers, in respect 
of matter published in their newspapers, the 
seventh int^rogatory was, in the absence of 
special circumstances, inadmissible, & defts. ought 
not to be compelled to answer it. 

If the defence set up in an action of libel is 
one of privilege, then the existence of what has 
been called express malice becomes a question of 
fact which is raised on the issues for trial. Simi- 
larly if the defence is one of fail* comment, then 
the fairness or otherwise of the comment is a ques- 
tion which is at issue on the trial (Vaughan 
Williams, L.J.). 

I am clear that both in cases in which the 
defence of privilege & in those in which the defence 
of fair document is set up, the state of mind of 
deft, when he published the alleged libel is a 
matter directly in issue (Fletcher-Moulton, L.J.) 
— Plymouth Mutual Co-operative & Indus- 
trial Society, Ltd. v. Traders’ Publishing 
Assocn., Ltd., [1906] 1 K. B. 403 ; 75 L. J. K. B. 
259 ; 94 L. T. 258 ; 54 W. R. 319 ; 22 T. L. R. 
266, C. A. 

Annotations; — (k)iuid. Thomas v. Bradbury, Agnew, 11906] 
2K. B. 627 ; Adam r. Fisher (1914), 1 10 L. T. 537. Refd. 
Maaes t?. Gas Light & Coke Co. (1911), 80 L. J. K. B. 
1313; Lyle-Samuel r. Odhaina, [1920] 1 K. B, 135; Aga 
Khan v. Times Publishing Co., [19241 1 K. B. 675. 

1954. Existence of malice — May negative fair 

comment — Comment primS facie fair.] — Meri- 
VALE V, Carson, No. 1837, ante. , 

1955. .]— In an action of libel, 

where the defence is that the writing complained 
of is fair comment upon a matter of public interest, 
evidence that deft, was actuated by malice towards 
pltf. is admissible, upon the ground that comment 
which is actuated by mabce cannot be deemed fair 
on the part of the person who makes it, &, there- 
fore, proof of malice may take a criticism that is 
primd facie fair outside the limits of fair comment. 

The right . . . whether it be called privilege 
or by any other name does not extend to cover 


misstatements of fact however bond fide. ... It 
is of course possible for a person to have a spite 
against another & yet to bring a perfectly dis- 
passionate judgment to bear upon his literary 
merits ; but, given the existence of malice, it 
must be for the jury to say whether it has warped 
his judgment (Collins, M.R.). — Thomas v. Brad- 
bury, Agnew & Co., Ltd., [1906] 2 K. B. 627 : 
75 L. J. K. B. 726 ; 95 L. T. 23 ; 54 W. R. 608 ; 
22 T. L. R. 656, C. A. 

Annotations: — Reid. Walker v. Hodgson, [19091 1 KB. 
239 ; Pratt v. British Medical Aasocn., [1919] 1 K. B. 244. 

1956. Proof of malice — Subsequent publication 
— After issue Joined.] — MacLeod v. Wakley, No. 
1781, ante. 


What interrogatories allowed.] — See Discovery, 
Vol. XVIII., pp. 208-210, Nos. 1667-1671. 


Sub-sect. 4. — As affecting Damages. 

A. In General. 

1967. General rule.] — In an action for defama- 
tion, either party may, with a view to the damages, 
give evidence to prove or disprove the existence 
of a malicious motive ; but if the evidence given 
for that purpose establishes another cause of action, 
the jury should be cautioned against giving any 
damages in respect of such other cause of action. 
— Pearson v. Lemaitre (1843), 5 Man. & G. 700 ; 
6 Scott, N. R. 607 ; 12 L. J. C. P. 253 ; 1 L. T. 
O. S. 170 ; 7 J. P. 336 ; 7 Jur. 748 ; 134 E. R. 
742. 

Annotations : — Folld. Anderson r. Calvert (1£08), 24 T. L. 11. 

399. Refd. Hemmings v. Gosson (1858), 27 L. J. Q. B. 

252 ; Hebdltch ». Macllwalue, [1894] 2 Q. B. 54. 

1958. Discretion of Jury — To give nominal 
damages — Though malice proved.] — There is no 
necessary inconsistency in a jury finding a verdict 
for pltf. for a farthing damages in an action for 
libel, even though the jury find that the libel was 
maliciously written. — C ooke v. Brogden & Co. 
(1885), 1 T. L. R. 497, D. C. 

B. Other Statemcnia by Dejendant. 

(a) In General. 

1969. Whether admissible to prove malice.] — 

Geare V. Britton (1746), Bull. N. P. 7, N. P. 

Annotation : — Reid. Pearson r. Lemaitre (1843), 5 Man. & G. 

700. 

1960. .] — Words spoken at different times 

may be given in evidence on one count. — Charlter 
V. Barret (1790), Peake, 32, N. P. 

Annotation : — Reid. Peai* 80 U v. Le Maltre (1843). 7 J.P. 336. 

1961. .] — In an action for words spoken to 

A. concerning pltf., evidence of words, not them- 
selves actionable, spoken to B. may be received 
to show the malice of deft. — Mead v. Daubigny 
(1792), Peake, 168, N. P. 

1962. .] — (1) Under the plea of not guilty 

to a declaration for a libel, pltf. cannot go into 
evidence to show that the allegations in the libel 
are false. Neither can he give in evidence sub- 
sequent declarations by deft., where the intention 
of the publication is not equivocal. 

(2) The editor of one public newspaper is not 
justified in attacks upon the private character of 
the writer of another public new'spaper. — Stuart 
V. Lovell (1817), 2 Stark. 93, N. P. 

1963. .] — On the trial of an action against 

the publisher of a monthly periodical for a libel 
contained in it, articles published from month to 
month alluding to the action, attack!]^ pltf., 
are receivable as evidence q%to animo the libel was 
published, He as showing that the publisher of the 
work considered it as applying to pltf. — Chubb 
V. Westlby (1834), 6 C. & P. 438, N. P. 

1964. .] — In an action for slander, other 

slanderous words may be given in evidence to 


terms, unless they are written 
intemperately & maliciously. — M absiis 
V. Toronto Printing Co. (1886), ii 
O. R. 362.— CAN. 

"•1 — Barrow v. Hem Chitn- 

Tar G908), I. L. R. 36 Calc. 

496. — IND. 

1964 i. Existence of malice — May 
Mg^ive fair commeni^Comment primd 
fans fair.] — The qualified privilege ol 
lair comment upon a matter ol public 
interest fails to protect If the writer, 


in writing the libel complained of, is 
i^tuatcd by malJce. — Stewart t?. 
McKinley (1885), 11 V. L. K. 802.— 

AUS. 

1964 il. - ■ — — R. V, 

Abdool Wadood (1907), I. L. R. 31 
Bom. 293.— IND. 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

1967 1. General rule.] — Haixrkn v. 
Holden (1914). 20 B. C. R. 489.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (a). 

a. Whether ctdmissible io prove 
malice — AMdavU maae by defendant 
— In pending criminal proceedings 
against plaintiff,}— In an aotlou for 
oml slander an amdavlt made by deft, 
before a maglBtr&U) as the foundation 
of a criminal proceeding against pltf., 
which is still pending, is not admissible 
evidence to show maiioo In deft.— 
Rankin v, Clarke (1838), 2 N. B. IL 
(Ber.)470. 
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show the animus of deft. — C amfieu) v. Bird 
( 1862), 3 Car. & Kir. 56 ; 19 L. T. O. S. 365. 

1965. Right of defendant to prove truth.] — 

In an action for dander, words are given in evidence 
in order to prove malice, which are not stated in the 
declaration, deft, may prove the truth of such 
words. — W aune v. Chadwell (1819), 2 Stark. 
467, N. P. 

1966. Words proved unambiguous.] — In 

slander where the words proved are unambiguous, 
subsequent words of the same import are inadmis- 
sible. — P earce v. Ornsby (1835), 1 Mood. & R. 
456, N. P. 

Annotations : — Refd. Symmous v. Blake (1 8.35), 1 Mood. & R. 

477 ; rearson v. Lemaitre (1843), 5 Man. & O. 700. 

1967. .] — (1) In slander where the 

words proved are unambiguous, evidence of sub- 
sequent words of the same import is inadmissible. 

(2) Previous slander for which damages have 
been recovered, may be given in evidence. — 
Symmons V. Blake (1835), 1 Mood. & R. 477, 

N. P, ; avhsequent proceedings^ sub nom. Symons 
V. Blake, 2 Or. M. & R. 416. 

Annotation: — As to (1) Beld. Pearson v. Lemaltro (1843), 

5 Man. & Q. 700. 

1968. Previous words for which damage 

recovered.] — Symmons v. Blake, No. 1967, ante. 

1969. Expressions omitted from printed 

libel.] — Tarpley v. Blabey, No. 1106, ante. 

1970. Subsequent publication of same libel.] 

— On the trial of an action for a libel published in 
a newspaper, pltf. was allowed to give in evidence 
a second paragraph subsequently published in the 
same paper, in which the libellous chai’ge was 
reasserted, for the purpose of showing deft.’s 
intention ; & in leaving the case to the jury, the 
judge told them to take the two paragraphs with 
them, & to give pltf. such damages as they con- 
sidered him entitled to under the cii’cumstances. 
An application for a new trial, on the ground of 
misdirection, was refused. — B arwell v. Adkins 
( 1840), 1 Man. & O. 807 ; 2 Scott, N. R. 11 ; 133 
E. R. 558. 

1971. Intention that libel should be sub- 

sequently published.] — Whitney v. Moignard 
(1890), 24 Q. B. D. 630 ; 69 L. J. Q. B. 324 ; 6 
T. L. R. 274. 

(6) Statements giving Rise to Fresh Cause of 

Action. 

1972. Whether admissibie.] — Cook v. Field 
( 1788), 3 Esp. 133, N. P. 

Annotation : — Mentd. Helsham v. Blackwood (1851), 11 C. B. 

111. 

1973. .] — In an action for a libel, other 

papers which are themselves libels on pltf. may be 
given in evidence to increase the damages. — 
Lee v. Huson (1792), Peake, 223, N. P. 

Annotation : — Befd. Pearson v. Le Maitro (1843), 7 J. P. 336. 

1974. .] — Plunkett v. Cobbett, No. 2001, 

post. 

1975. — r-*] — In an action for slander, pltf 
may give evidence of any thing that deft, after 
wards said, that goes to show malice in deft., 
provided that it cannot be the subject of another 
action ; therefore pltf. may give evidence that 
deft, repeated the same words at a subsequent 
time, or spoke on the subject of this action, but 
cannot go into evidence of other words subse- 
quently spoken, if those words may be the subject 
of another action. — Defries v. Davis (1835), 7 

O. & P.112, N. P. 

1976. Indictment preferred by defendant— 

PART VII. SECT. 

b. Inaccwacy of first article corrected in subsequent article- 
9 0. R. 488.— CAN. 


Ignored by grand Jury.] — T ate v. Humphrey 
( 1808), 2 Camp. 73, n. 

Annotation : — Distd. Finnerty v. Tipper (1809), 2 Camp. 72. 

1977 . Duty of Judge to direct Jury not to 

award damages for subsequent publication.] — 

You cannot give in evidence special damage not 
laid in the declaration ; but you may give in evi- 
dence any words as well as any act of deft, to show 
quo animo he spoke the words wliich are the subject 
of the action ; still it would be the duty of the 
judge to tell the jury, that they must give damages 
only for the words which are the subject of the 
action (Lord Ellenborouoh, C.J.). — Rustell v. 
Macquister (1807), 1 Camp. 49, n. 

Annotations: — Consd. Pearson v. Lemaitre (1843), 5 Man. 
& G. 700. Retd. Flnnorty 1 ?. 3'ipper (1809), 2 Camp. 72 ; 
Hemmlngs v. Qaeson (1858), 27 L. J. Q. B. 252. 

1978. .] — Pearson v. Lemaitre, No. 

" 10^7 ftYilf* 

1979 . Effect of failure of Judge to 

direct jury.] — Pltf., a tidewaiter in H.M. Customs, 
brought an action against the publisher of a news- 
paper for a libel, imputin g to him that he was a papal 
rebel, a traitor, & an idolater ; that he was a member 
of an association for the conversion of England to 
the Roman Catholic faith, & had enlisted himsell 
in the service of a foreign potentate, & was bound 
never to decline from the purpose of annihilating 
all religious beliefs other than the Roman Catholic 
religion & Popery. Deft, pleaded, not g^ty, <& 
a justification of so much of the libel as imputed 
to him that he was a member of the association 
etc. At the trial, pltf., who was a witness, stated 
that he was a Roman Catholic, & had subscribed 
money to an association for the conversion oJ 
England to the Roman Catholic faith ; but had 
done no other act to become a member of it 
Held: (1) the imputations being false in fad 
4te without a justifiable occasion, the law impliec 
malice ; (2) there was no misdirection in omittinj 
to tell the jury not to give damages in respect of th( 
publication subsequent to the libel. — Darby v 
OusELEY (1856), 1 H. & N. 1 ; 25 L. J. Ex. 227 
2 Jur. N. S. 497 ; 156 E. R. 1093 ; sub nom 
Derby v. Ouseley, 27 L. T. O. S. 70 ; 4 W. R. 463 

Annotation: — Oenerally, Mentd. Henman v. Lester (1862 
12 C. B. N. S. 776. 

1980. .] — Anderson v. Calvert 

No. 2014, post. 

C. Plea of Justification. 

1981. Whether evidence of malice.] — R yan t 
Wood, No. 1817, ante. 

1982. Action for malicious prosecution 6 

slander — Issue of slander not proceeded with.]— 

Where in an action for maliciously giving plti 
into custody & for slander, deft, pleaded to th 
latter cause of action a plea in justification, whicl 
would have been no answer to the former, & at th 
trial pltf. failed to prove the slander ; — Held : th 
jury ought to disregard this plea in considering th 
former cause of action. — ^B rooke v. Avrillo: 
(1873), 42 L. J. C. P. 126 : 21 W. R. 694. 

As avoiding qualified privilege .] — See Sub-sect. J 
B. (c) V., ante. 

D. Liability of Publisher. 

1983. Malice of writer — Inadmissible again 
publisher.] — In an action for libel against tl 
publisher of a magazine, evidence of the writer 
personal malice against pltf. is inadmissible.- 
Robertson V. Wylde (1838), 2 Mood. & R. 10 
N. P. ; subsequent proceedings^ 7 L. J. C. P. 196. 

, SUB-SECT. 4.— D. 

MeUerialityas question of damage.] — Livingston v. Thout (188 

\r 9 
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Part VIII. — Damages and Costs. 


Sect. 1.— DAMAGES. 

Suji'SECT. 1 . — In General. 

Sec, generally. Damages, Vol. XVII., pp. 78 
et seg. 

1984. Question for the jury.] — Hawkins v. 
SCIET (1G22), Palm. 314 ; 81 E. R. 1099. . 

AmwiaUfru : — Mentd. Beardinoro v. Carrington (1764), 2 

WiJs. 244. 

1985. .] — Wilson v. Reed, No. 5, ante. 

an action against 
deft, for having publislied in a Liverpool newspaper, 
of which deft, was proprietor, a series of libels, of 
a gi'oss & offensive character, on pltf . as the incum- 
bent of a church in Liverpool. It appeared at the 
trial that the first libel originated in pltf. having 
preached & published in the local papers ttvo 
sermons, reflecting on the magistrates for having 
appointed a Roman Catholic chaplain to the 
borough gaol. & on the town council for having 
elected a J ew their mayor ; &; pltf. bad, soon after 
tiie libels had commenced, alluded, in a letter to 
another newspaper, to deft.’s paper as the “ di'egs 
of pro^uncial journalism ; ’" & he had also delivered 
from the pulpit & published a statement, to the 
effect that some of his opponents had been guilty 
of subornation of perjuiy in relation to a charge 
of assault for which pltf. had been fined 5^. The 
jury having returned a verdict for a fartlxing 
damages, pltf. obtained a rule for a new trial on 
the giound of the inadequacy of the damages : — 
Held : although on account of the grossness & 
repetition of the libels, the verdict, in the opinion 
of the ct., might well have been for larger damages, 
it Wiis a question for the jury, taking pltf.’s own 
conduct into con.sideration, what amount of 
damages he was entitled to ; & the ct. ought not to 
interfere. — Kelly v. Sherlock (1800), L. R. 1 
Q. B. (580 ; 7 B. & 8. 480 ; 35 L. J. Q. B. 209 ; 30 
J. P.805; 12 Jur. N.S. 937. 

Aunatationa :~Consi. Fulvey r. .Stanford (1874), L. H. 10 

g. B. 54 ; Cooke r. BrogtUn (1 88,5). 1 T. L. II. 497. Eefd. 

Bryoe r. ItuBden (1886), 2 T. L. It. 43d, 

1987. .] — In an action for libel the deter- 
mining the amount of damages is essentially the 
duty of the jury. In no such case will the ct. 
inteiiore unless it appears clearly that the jury 
have given their verdict from vindictive or improper 
feelings. ^Vhere no such considerations exist 
the verdict will not be interfered with. — Roberts 
r. Owen (1889), 53 ,1. P. 502, D. C. ; previous 
proceedings (1888), 5 T. L. R. 11. 

1988. .] — In an action for libel, the judge 
misdirected the jury in favour of pltf, upon a 
material part of the libel, & the jurv gave a verdict 
for large damages. The Ct. of App*eal thought that 
the nature of the libel was such that the jury would 
have been entitled to give, & would probably 
have given, the same verdict, even if the direction 
had been the other way, & refused deft.’s applica- 
tion for a new trial on the ground that in their 
opinion no substantial wrong or miscarriage ” 
had been occasioned by the misdirection, within 
the meaning of B. S. C., Orel. 30, r. 6 -.—Held ; 
emce the assessment of damages is the peculiar 
provmce of the jury in an action for libel, & since 


the jury had not had deft.’s real case submitted 
to them & might in assessing the damages, have 
been influenced by the misdirection, there had been 
a substantial wrong or miscarriage witliin the 
above rule, & there must be a new trial. — Bray 
t\ Ford, [1896] A. C. 44 ; 05 L. J. Q. B. 213 ; 73 
L. T. 609 ; 12 T. L. R. 119, H. L. ; revsg. S. C. 
sub nom. Ford v. Bray (1894), 11 T. L. R. 32, C. A, 

Annotations :■ — Distd. Barber v. DoutBche Bank (Berlin) 
I London Agency, (1919) A. C. 304. Retd. Floyd v. Qibson 
' (1909), 100 L. T. 761 ; Gi-ccnlands i>. Wilinshm-st & Loudon 

ABSOcn. for Protection of Trade, [1913] 3 K. B. 607. 

Mentd. Hamilton v. Seal, [1904] 2 K. B. 262 ; Bath r. 

Standard Land Co., [1911] 1 Ch. 618 ; Banbuiy v. Bank 

of MontJV'uJ, [1918] A. C. 620; Hill v. Sbowell (1918), 

87 L. J. K. B. 1106. 

1989. .] — Such newspapers as publisli 

libellous statements do so because they find that 
it pays ; many of their readers prefer to read & 
believe the worst of everybody, & the newspaper 
proprietor cannot complain if juries remember 
this in assessing damages. The amount of 
damages is peculiarly their province, & I see no 
giDund for interference (Far well, L..T.). — Jones 
r. Hltlton (E.) & Co., [1909] 2 K. B. 444 ; 78 
L. J. K. B. 937 ; 101 L. T. 330 ; 25 T. L. R. 597, 
C. A. ; on appeal, sub nom. Hulton (E.) Co. t'. 
Jones, [1910] A. C. 20, II. L. 

Annotations: — Mentd. SpiciH & Pond r. John Bull (1916), 

8.5 L. J. K. B. 992 ; Adam v. Wanl, [1917] A. C. 309 ; 

Pratt V. British Medical Assocn. (1918), 120 L. T. 41 ; 

Shaw r. London Exi)rt‘is8 Newepniier (1926), 41 T. L. 11. 

47.5. 

1990. Entire damages — Different slanders spoken 
at same time.] — Luker’s Case (1610), Jenk. 301 ; 
145 E. R. 220. 

1991. Different slanders at different times.] 

— Entire damages may be giv(*n for different sets 
of actionable words spoken to different persons 
at different times. — Jaxon r. Tanner (1031), 
Cro. Car. 230 ; 79 E. R. 807. 

1992. Nominal damages — Jury not bound to 
award — Judgment by default — No evidence offered.] 
— In case for w'ords, deft, suffered judgment by 
default. At the execution of the writ of inquiry, 
pltf. oft’ered no evidemee, & the jury assessed tlie 
damages at J^40 : — Held : it w^as not incumbent 
on pltf. to give any evidence, & the jury were not, 
under such circumstances, bound to give nominal 
damages only. — Tripp r. Thomas (1824), 3 B. & C. 
427 ; 6 Dow. & Ry. K. B. 270 ; 3 li. J. O. 8. K. 13. 
42 ; 107 E. R. 79l 

1993. Right of Jury to award — No real 

Injury.] — In an action of slander, where there is no 
real injury, the jury may find for nominal damages, 
& sernble : may consider the question of costs. 
Thus, in an action by a master of a workhouse, 
for words imputing to himself that he dishonestly 
got honest men turned out of employment there, 
in order to get in creatures of his own, for his owm 
purposes ; — Held : actionable ; but, being spoken 
in angry altercation, & without malice, the jury 
were directed that they might, if they thought 
there was no real injury, give nominal damages, 
so as not to cany costs ; & deft.’s counsel was 
allowed to ask, on cross-examination, wliat would 
be the probable amount of costs to deft, if a verdict 


PART VIII. SECT. 1. SUB-SECT. 1. (1891), 20 0. H. 429 

1984 i. Question for the jury .] — / 1 McQUAIQ 

Syme (David) & Co, Hwixburne (1905), 40 N, S. II. 653.— CAN. 

(1009). 10 C. L. It. 43.-AU8. 1984Iv. .J-White r. Tyhhkll 

1984 U .)-'liVLOB r. Ma»8kI 262^-IR. 


0 . JSominal damages — /n absence 
of pecuniary damage.}—'^' hero theio 
yvQM no proof of any pecuniary damago 
HUlferod by pltf. Judgment was given 
for 110 & costa as of a circuit ct. action 
of the lowest claas. — H earn v. Graham, 
23 C. L. T. 119.— CAN. 
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for more than a nominal amount were given. — 
Wakelin V. Morris (1800), 2 F. & F. 26, N. P. 

Annotation: — Befd. Russell v. Wcniwcser (1808), 10 W. R. 
710. 

1904. Vindictive damages.] — Stone v. BREms 
(No. 1) (1902), 47 Sol. Jo. 70, C. A. 

1995. Proof of actual loss.] — Leetham v. 

Rank, No. 872, ante. 


Sub-sect. 2. — Measure op Dasiaoes. 

A. In General. 

1996. General rule — Measured according to 
damage done.] — The amount of damages is in 
proportion to the damage done & if therefore a 
paper is of such wide circulation as stated, then an 
unfounded attack in it is a very serious thing 
indeed (Erie, C.J.). — ^Atthill v. Soman (1800), 
15 L. T. 30, N. P. 

1997. Slander actionable per se.] — Saunders v. 
Edwards (1062), 1 Sid. 95 ; 82 E. R. 991. 

Annotation : — Mentd. AldridKe r. Drake (H58C), 2 Show. 493* 

1998. Slander actionable on proof of damage.] — 

Saunders v. Edwards (1602), 1 Sid. 95 ; 82 E. R. 
991. 

Annotation : — Mentd. Aldridpc v. Drake (168G), 2 Show. 493. 

1999. Crime imputed to plaintiff — Good, sound, 
substantial damages.] — Bruton v. Downes, No. 
1237, ante. 

B. Matters for Consideration. 

(a) In General. 

2000. Loss of office.] — H awk v. Rowe (1603), 
1 Sid. 131 ; 82 E. R. 1013. 

2001. Libel in newspaper — Copies bought after 
action brought.] — In case for a libel published in a 
weekly paper, after proof, the buying of the paper 
at deft.’s shop ; in which the libel was contained ; 
evidence of similar papers purchased at deft.’s 
shop at other times is admissible evidence, to show 
that the paper was regularly published, & that the 
libellous publication wtus deliberately made. — 
Plunkett v. Cobbett (1804), 5 Esp. 130, N. P. 

Annotations : — Befd. Roarco v. Ornsby (183j), 1 Mood. & R. 

455 ; Pearson v. Lemaitro (1843), 5 Man. & Q. 700. 

2002. Extent of circulation.] — G athercole 

V. Miall, No. 1773, ante. 

2003. .] — Atthill V. Soman, No. 1990, 

ante. 

2004. Libel against partnership — Injury to joint 
business only.] — Haytiiorn v. Lawson, No. 35, 
ante. 

2005. Prospective injury to business.] — 

In case for a libel against a co-partnership, the 
jury may take into their consideration, in estima- 
ting the damages to which pltfs. are entitled, the 
prospective injury which may acme to the partner- 
ship from deft.’s act. — Gregory v. Williams 
(1844), 1 Oar. <fc Kir. 508. 

2006. Libel against ship owner — Probable profits 
of voyage.] — Ingram v. Lawson, No. 101, ante. 

2007. Loss of situation — Though not proved as 
special damage.] — Rumseyv. Webb, No. 1541, ante. 

2008. Arrest of plaintiff after action brought — 


In consequence of libellous advertisement — Evi- 
dence given with consent of defendant’s counsel.] — 

In an action for a libel, in the form of an advertise- 
ment, charging pltf. with fraud, & offering a reward 
for his apprehension, evidence having been given, 
with the consent of deft.’s counsel, of arrests of 
pltf. in consequence of the advertisement, after the 
commencement of the action : — Held : deft, could 
not afterwards complain that the judge, in his 
summing up, did not expressly tell the jury that 
they were not to take those arrests into their 
consideration in estimating the damages for the 
libel. — Goslin v. Corry (1844), 7 Man. & G. 342 ; 

8 Scott, N. R. 21 ; 3 L. T. O. S. 60 ; 135 E. R. 143. 

2009. Libel barred by Statute of Limitations — 
Single act of re-publlcatlon — Caution to Jury.] — 
Brunswick (Duke) v. Harmer, No. 1060, ante. 

2010. Circumstances leading to conviction of 
plaintiff — Although conviction erroneous.] — 
Gwynn V. South-Eastern Ry. Co., No. 1279, ante. 

2011. Circumstances of election contest.] — 
Pankhurst V. Hamilton (1887), 3 T. L. R. 500. 

2012. General loss of business.] — Concaris v. 
Duncan & Co., [1909] W. N. 51. 

(6) Conduct of Defendant. 

2013. Whole conduct of defendant — Down to 
time of verdict — From publication.] — Praed v. 
Graham, No. 1087, ante. 

2014. Before & after publication.] — 

(1) In assessing damages for libel the jury may 
have regard to the whole conduct of deft, before 
& after the publication of the libel down to the 
verdict as showing the existence of a malicious 
motive, but the jury ought not to treat such 
prior or subsequent circumstances as giving a 
separate & independent light to damages, & the 
judge should caution them against doing so. 

(2) The omission of the judge at the trial to 
direct the jury sufficiently that, though they might 
give punitive damages for malice they must not 
give damages for another cause of action : — Held : 
in the circumstances, not a ground for granting a 
new trial, by reason of R. S. C., Ord. 39, r. 0. — 
Anderson v. Calvert (1908), 24 T. L. R. 399, 

C. A. 

2015. Damage resulting from repetition — General 
loss of business.] — In an action by a surgeon for 
slander imputing that a female servant had had 
a bastard child by him, whereby D. would not 
employ him as an accoucher, & pltf. was otherwise 
injured in the way of his business, it was proved 
that the words were spoken by deft, in conversation 
with D. : — Held : pltf. was not entitled to recover 
such damages in respect of a general loss of 
business as might have been caused by repetitions 
of the slander, but could not have arisen directly 
from the speaking of the words by deft, to D. — 
Dixon v. Smith (1860), 5 H. & N. 450 ; 29 L. J. Ex. 
125 ; 157 E. R. 1257. 

AnmdatioTUi : — Consd. Riding v. Smith (187G), 45 L. J. Q. B. 

281. Befd. Ratclillo r. Evans, [1892] 2 Q. B. 524. 

Repetition of defamatory statements generally, 
see Part V., Sect. 3, ante. 

2016. Manner of publication.] — If, in an action 


1994 i. Vindictive damages.] — In an 
action ot slander the Jury are entitled 
to give exemplary & punitive damages. 
— L.vmbv. West (1894), 15 N. S. W. L. 
R. 120; 10 N. S. W. W. N. 209.— AUS. 

d. Mode of assessment — Where iho 
appearance to summons .] — Stanley v. 
LitT (1900), 19 P. R. 101.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— 
B. (a). 

2012 i. General loss of business .] — 


M'LoTTanLiN v. Welsh (1846), 10 
I. L. R. 19.— IR. 

e. Conduct of plaintiff .] — Bltcher 
r. Payton (1891), 9 N. Z. L. R. 240. 

— N.Z. 


I PART VIII. SECT. 1, SUB-SECT. 2.— , 
B. (b). 

2013 i. Whole conduct of defendant — 
Down to time of verdict — From publica- 


tion.] — In assessing damages the jury 
are entitled to take into consideration 
the whole conduct of deft, in the matter, 
from the time the libel was published 
down to the time of the verdict. — 
Hicks v. Gregory (1904), 6 W. A. L. R. 
100.— AUS. 

201311. .] — Saxzmann 

V. Holmes, [19141 App. D. 471.— 

S. AF. 
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Sect. 1. — Dartmgea: Sub-sect. 2, B. (b), (c) <fc (d), & 
C. ; sub-sect. 3, A. & B. (g), (b) <fe (c).] 


(1912), 106 L. T. 716 ; Bojber v. Deutsche Bank (Berlin 
London A^rency, 11919] A. C. 304 ; Wing Lee r. Lew, [19261 
A. C. 819. 


for libel, deft., by his pleading, admits the publica- 
tion, pltf. is still at liberty to show tlie manner of 
the publication, with a view to the amount of 
damages. — Vines v . Serell (1835), 7 C. & P. 
163. 

2017. Delay In publishing contradiction.] — The 

Times having pubhshed in Dec. a libel on a tailor, 
stating that he had been flogged (which turned 
out to be a pure fabrication), 6c having, although 
it was complained of at once, & they heard of the 
falsehood of the statement, delayed publishing any 
contradiction until after action, these circum- 
stances were left to the jury as evidence of 
negligence, & a verdict for very large damages was 
not disturbed. Setnble : in such a case no plea 
under Libel Act, 1843 (c. 96), would be allowable. — 
Hmith r. Harri.son (1856), 1 P. &, F. 565. 

2018. Circumstances of election contest — Bona 
fldes of defendant’s conduct.] — Panichurst v . 
Hamilton (1887), 3 T. L. R. 500. 

(c) M<iUers in Aggrai'ation and Mitigation. 

Sec Sub-sect. 3, yosi, 

(d) Effect of Verdict on Costs. 

Sec JuRiE.s, Vol. XXX., pp. 245, 240, Nos. 
443-456. 

C. Review of Assessment — New Trial. 

See Damages, Vol. XVII., pp. 104 et scq. 


Sub-sect, 3.— Aggrav.ation and Mitigation. 

A. Aggravation. 

See, generally, D.\mages, Vol. XVH., pp. 120 
et seg. 

2019. Aggravation induced by conduct of parties* 
representative — Whether damages follow aggra- 
vation.] — Rlsk Allah Bey v . Whitehurst, No. 
1734, ante. 

2020. .] — (1) In extreme cases, such 

as this is, 1 think the cts. ouglit not to aJlow such 
an extravagant result, even though the parties 
have procured it by the conduct of wliich their 
representatives have been guilty (IxHiD Hals- 
BUKY, ().). 

(2) Pltf. was encountered by a most insulting 
& offensive cross-examination, for some parts of 
which there does not seem to be the least justifica- 
^ mitigation of damages it is well 
settled you cannot go into evidence which, if 
proved would constitute a justification (Lord 
Halsbury, C.). — Watt v. Watt, [1905] A. C. 

’ It 't; L. T. 480 ; 69 J. P. 
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Annotaiwm .—OeneraJli/, Mentd. JciikliiM r. TalT Vale Kj-- 


Mallce.] — See Part VII., Sect. 2, sub-sect. 4, ante. 

B. Mitigation. 

(a) In General. 

See R. S. C., Ord. 36, r. 37. 

Mitigation of damages generally, see Damages, 
Vol. XVII., pp. 124 et seq. 

Power of court to mitigate.] — In slander 
deft, justified, & verdict for pltf. ; the ct. cannot 
mitigate the damages, but in a case of mayhem 
may increase them. — B onham v . Sturton (1563), 
2 Dyer, 105 a ; 73 E. R. 230. 

Annotation : — Reid. Hawkins r. Sclct (1622), Palm. 314. 

2022. Evidence amounting to justification — In- 
admissible.] — In an action for words deft, pleaded 
not guilty & offered to prove the words to bo true 
in mitigation of damages, which the Chief Justice 
refused to permit. — U nderwood v . Parks (1743), 
2 Stra. 1200 ; 93 E. R. 1127. 

Annotations : — Befd. Iloberts r. Camdon (1807), 9 East, 

93 ; Mauniiiic r. Clement (1831), 7 Hint?. 362 ; lluinsey 

r. Webb (1842), 11 L. J. C. 1’. 129. 

2023. .] — Dennis v . Pawling (1716), 

12 Vin. Abr. 159, pi. 16. 

2024. .] — In an action for a libel, deft. 

cannot, under the general issue, give evidence of 
any fact in mitigation of damages, which w'ould be 
evidence to prove a justitication of any i>art of the 
libel. He ought to justify os to that part. — 
Vessey V. Pike (1829), 3 C. & P. 512, N. P. 

2025. .] — Watf i?. Watt, No. 2020, ante. 

2026. Evidence of matters not amounting to 
justification — Whether admissible.] — Scmble : in an 
action for a libel, evidence of facts, which do not 
amount to a justillcation, may, under circum- 
stances, be received in mitigation of damages, 
though special pleas of justification, which were on 
the record, have been withdrawn before the trial, 
& pltf. in consequence is not prepared with evidence 
to answer deft. *8 proof. — E ast r. Chapman (1827), 
2 0. & P. 570 ; Mood. & M. 46, N. P. 

Annotation : — Mentd. K. r. Uurbett (1847), 1 Den. 236. 

2027. .] — A libel purported to be a 

report of what occurred before a conir. of inquiry 
re.specting corpus.: — Held: (1) deft, could not 
give evidence of the accuracy of the report as a 
matter of justification, but he might give such 
evidence in mitigation of damages ; (2 ) if he did 
so, pltf. might give evidence in reply, to show the 
inaccuracy of the reiiort. — C harlton v. Watton 
(1834), 0 C. & P. 385, N. P. 

2028. .] — Chalmers r. Shackell, No. 

1282, ante. 

Particulars furnished to plaintiff — Administra- 
tion of Interrogatories.] — See Part X., Sect. 4, post. 

(5) Character of Plaintiff. 
ore R. S. C., Ord. 30, r. 37. 

2029. General evidence — Whether admissibly 
Kirkman V. Oxley (undated), PhUUps on Evi 


PART VIII. SECT. 1, SUB-SECT. 3.— A. 

fteffrulant to retract 
—AUnough opportunity offered .] — 

a«?ravated 
pleas of truth & 
justincatlon are kept on the record up 
to the time of commencement of trial, 

libeller to avaii 
himself of an opportunity of retraction 
offered to him. — K nott v Tflkciram 

m ■’sTS - i'"i D 1 

»74, 27 Man. L. R. 336.— -CAN. 

PART VIII. SECT. 1, SUB-SECT. 3 

B. (a). 

2021 1. Power of court to mitiyate. 


243*--CAn’^' 0825), Tay. 

2022 1. Kridenre amouniing to juMifi- 
entum IruMlmissible.) — .SwilZEIl r. 
Lailman (1889), 18 O. K. 420. — CAN. 

2022 ii. . — — 1 — "-Ohowi irv it 

HmnvN (1902), 22 X.'iT J. 

v« matter » tuA amount- 

jvMi/icahon — Whether admissible.] 

«««)■ Arm. 

f. Evidence amounting to privilege 
—^here no pkor-Inadmissible.f—Whon 
slanderous words wore spoken by deft, 
in a convereation with A., hi the 


presence of third persons, & there was 
no plea of privllcoe on the n*cord 
Held : evidence that It won the duty 
of deft, to make tijo communication 
to A., was not admissible In miligatlon 
of damages. — H bll v . Parkk (I860), 
n J. C. L. Jl. 413.— in. 

PART VIII. SECT. 1, SUB-SECT. 3.— 
B. (b). 

2020 1. Oenerat evidence — Whether 
admissible,] — In an action of slander 
for ohanrluff pltf. with stealing, evi- 
dence of the general bad character of 
pltf. is not admlBslblo in evidence in 
mitigation of damages. — ^Wiujston v. 
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dence, 4th ed., 189, n. ; Starkie on Evidence, 
3rd ed., Vol. 2, 306, n. 

Armotaiion : — Reid. Soott v. Sampson (1882), 8 Q.B. D.491. 

2030. .] — Dennis v. Pawling (1710), 

12 Vin. Abr. 150, pi. 16. 

2031. .] — Williams v. Callender 

(1810), Holt, N. P. 307, n., N. P. 

Annotations : — Dbtd. Waithman v. Weaver 0822), 11 Price, 

257. Reid. Saunders v. Mills (1829), 3 Moo. & P. 520 ; 

Soott V. Sampson (1882), 8 Q. B. D. 491. 

2032. .] — When the general issue is 

pleaded to an action for a libel, it is doubtful 
whether deft, can call witnesses to speak to the 
general character of pltf. — Rush worth’s Case 
(1823), as reported in 1 L. J. O. S. K. B. 118. 

2033. .] — Ellershaw v. Robinson 

(1824), Starkie on Slander & Libel, 3rd ed., 638 ; 
2 Starkie on Evidence, .Srd ed., 641, n. 

Annotation : — Reid. Scott v. Sampson (1882), 8 Q. B. D. 491. 

2034. .1 — Mawby V. Barber (1826), 

Starkie on Slander & Libel, 3rd ed., 538, n. ; Starkie 
on Evidence, 3rd ed., 642, n. 

Annotation : — Reid. Scott v. Sampson (1882), 8 Q. B. D. 

491. 

2035. .] — Moore v. Oastler (1836), 

2 Starkie on Slander & Libel, 3rd ed., 538, n. ; 2 
Starkie on Evidence, 3rd ed., 642, n. 

Annotations : — Reid. RichardH v. Richards (1844), 2 Mood. 

& R. 557 ; Scott v. Sampson (1882), 8 Q. B. D. 491. 

2036. .] — Hardy v. Alexander 

(1837), Starkie on Slander & Libel, 3rd ed., 638, n. 

Annotations : — Reid. Richards r. Richards (1844), 2 Mood. 

& R. 557 ; Scott v. Sampson (1882), 8 Q. B. D. 49i. 

2037. .] — In an action for libel where 

there is no plea of justification, questions cannot 
be asked, tending to show pltf. ’a previous bad 
character in mitigation of damages. Where a 
witness had said notliing in examination-in-chief 
he cannot be cross-examined to discredit him. — 
Bracegirdle v. Bailey (1859), 1 F. & F. 636, 
N. P. 

Annotation : — Reid. Scott V. Sampson (1882). 8 Q. B. D, 491. 

2038. .] — Scott V. Sampson, No. 2045, 

post. 

2039. .] — ^Pltf., a professional jockey, 

sued to recover damages for a libel charging him 
with unfairly & dishonestly riding the horses in a 
particular stable. Deft, pleaded a justification, 
& afterwards applied to amend his defence by 
adding a paragraph alleging that at the date of 
the publication pltf. was commonly reputed to 
have been in the habit of unfairly & dishonestly 
riding horses in races, so as to prevent them from 
winning ; — Held : as general evidence of pltf.’s 
bad reputation, if admissible, could only be given 
in reduction of damages, & not in answer to the 
action, the paragraph did not contaiD a statement 
of material facts on which deft, relied for his 
defence, within the meaning of R. S. C., Ord. 19, 
r. 4, or a ground of defence which must be raised 
under Ord. 19, r. 15, but was a denial or defence as 
to damages claimed or their amount, within Ord. 21 , 
r. 4, & therefore ought not to be pleaded, & leave 
to amend must be refused. — Wood v. Durham 
(Earl) (1888), 21 Q. B. D. 601 ; 67 L. J. Q. B. 
647 ; 59 L. T. 142 ; 37 W. R. 222 ; 4 T. L. R. 778, 
D. 0. 


2040. .] — Wood v. Cox, No. 2307, 

post 

2041. .] — Mangbna V. Wright, No. 

1722, ante. 

2042. Evidence ot particular facts — Inadmis- 
sible.] — Smithies v. Harrison (1701), 1 Ld. 
Raym. 727 ; 91 B. R. 1385, N. P. 

Annotation : — Rsld. Smith v. Hiebardson (1737), WUles, 20. 

2043. .] — Jones v. Stevens, No. 1236, 

ante. 

2044. .] — Hardy v. Alexander 

(1837), Starkie on Slander & Libel, 3rd ed., 638, n. 

Annotations : — Reid. Richards v. Richards (1844), 2 Mood. 
& R. 557 ; Scott v. Sampson (1882), 8 Q. B. D. 491. 

2045. .] — Action for a libel alleging 

that pltf., a theatrical critic, had endeavoured 
to extort money by threatening to publish defama- 
tory matter concerning a deceased actress. 
Defence — that the allegation was true in substance 
& fact: — Held: (1) evidence of rumours before 
the publication of the libel that pltf. had com- 
mitted the offences charged in it, & evidence of 
particular facts & circumstances tending to show 
the misconduct of pltf. as Bj theatrical critic could 
not be admitted in reduction of danmges ; 
(2) assuming such evidence to be material it was 
rightly rejected, for the particular facts & circum- 
stances were not stated or referred to in the 
pleadings as required by Ord. 19, r. 4. 

On principle, therefore, it would seem that 
general evidence of reputation should be admitted 
(Cave, J.). — Scott v. Sampson (1882), 8 Q. B. D. 
491 ; 51 L. J. Q. B. 380 ; 46 L. T. 412 ; 46 J. P. 
408; 30W. R 641,D. C. 

Annotations: — Folld. Wood v. Cox (1888), 4 T. L. R. 652. 
Reid. Wood V. Durham (1888), 21 Q. B. D. 501 ; Scaifo v. 
Kemp a892), 61 L. J. Q. B. 616 ; Maugena v. Wright, 
[1900] 2 K. B. 958. 

2046. .] — Wood v. Cox (1888), 4 

T. L. R. 550, D. C. 

2047. ,] — Mangena V. Wright, No. 

1722, ante. 

(c) Rumours and Suspicions. 

2048. Whether evidence admissible — Rumours.] 

— Eamer V. Meril: {circa 1808), cited in 2 Camp, 
at p. 253, N. P. 

Annotations : — Consd. Waithman v. Weaver (1822), 11 Price, 
257, n. ; Scott v. Sampson (1882), 8 Q. B. D. 491. Reid. 
Leicester v. Walter (1809), 2 Camp. 251 ; Saunders v. 
Mills (1829), 3 Moo. & P 520. 

2049. .] — In an action of slander, 

imputing a specific charge of unnatural practices 
to pltf., where the declaration contains the usual 
aUegation of good fame, etc., deft, may, upon 
cross-examination, ask pltf.’s witness whether 
he had not heard reports in the neighbourhood 
that pltf. had been guilty of similar practices, in 

order to diminish the damages. v. Moor 

(1«13), 1 M. & S. 284 ; 105 E. R. 106. 

jinnotations : — Expld. Thompson v. Nye (1850), 16 Q. B. 
175. Consd. Scott V. Sampson (1882), 8 Q. B. D. 491. 

2050. .] — Wyatt v. Gore, No. 2062, 

post. 

2051. .1 — The declaration in the usual 

form alleged pltf. to have been of good fame & 
repute. Plea, not guilty. Pltf. & deft, were rival 


Smith (1847), 5 N. B. R. (3 Kerr) 443. 

—CAN. 

2029 il. .]— Myers v. Currie 

(1863), 22 U. C. R. 470.— CAN. 

2029 ill. .] — Moore v. 

Mitchell (1886), 11 0. R. 21. — CAN. 

2029 Iv. .] — “ The Knolibh- 

MAN,” Ltd. V. Lajpat Rai (1910), 
1. L. R. 37 Calo. 760.— INP, 


2029 Vi. .] — Chester v. 

Oldman, [1914] T. P. D. 67.— S. AF. 

PART VIII. SECT. 1. SUB-SECT. 3.— 
B. (0). 

2048 i. Whetlier evidence admissible — 
Rumours .] — In mitigation of dama^, 


defts. cannot give evidence of rumour; 
& suspicions of bad character. — “ Thi 
Enoushman,” Ltd. v. Lajpat Ra 
(1910), I, L. R. 37 Calc. 760.— IND. 

2048 ii. .1 — Bell v. Park] 

(1860), 11 I. C. L. R. 413.— IR. 

2048 ill. .] — Maooulloci 

V. Lnr (1851), 13 Dunl. (Ct. ol Seas 
960 ; 23 So. Jur. 144.— SOOT, 
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Sect. 1. — Damages: Sub-sect. 4, A, B. {a) t.] 


2083. .1 — Where the pltf. in an action for 

libel alleged {mier alia) in his statement of claim, 
that by reason of the libel certain persons who 
were about to subscribe to a loan in which pltf. 
was interested had withdrawn their names, & the 
loan had failed, & he had lost the benefit of certain 
concessions, & his expenses in obtaining them : — 
Held : these being items of special damage, 
particulars should be given of them, or they shouJd 
be struck out of the statement of claim. — DmsDALE 

V. Goodlake (1876), 40 J. P. 792. 

2084. .] — Bluck V. Lovering (1885), 1 

T. L. R. 497, D. C. 

Annotation : — Reid. Ratclifle t). Evans, [1892] 2 Q. B. 524. 

.] — See, generally, Damages, Vol. XVII., pp. 

153, 164, Nos. 649-564. 

2085. Loss of general custom — General not special 
damage.] — Harrison v. Pearce, No. 2078, ante. 

2086. When to be pleaded generally 

— Libel.] — In an action for words not actionable 
•per se, but constituting an untrue statement 
maliciously published about pltf.’s business, which 
statement is intended or reasonably likely to 
produce, & in the ordinary course of things does 
produce, a general loss of business as distinct from 
the loss of particular known customers, evidence 
of such general loss of business is admissible. Si 
sufficient to support the action. 

That an action wUl lie for wiitten or oral false- 
hoods, not actionable per se nor even defamatory, 
where they are maliciously published, where they 
are calculated in the ordinary course of tilings to 
produce, & where they do produce, actual damage. 
Is established law. Such an action is not one of 
libel or of slander but an action on the case for 
damage wilfully & intentionally done without just 
occasion or excuse, analogous to an action for 
slander of title. To support it, actual damage must 
be shown, for it is an action which only lies in 
respect of such damage as has actually occurred 
. . . but a loss of general custom, flowing directly 
4& in the ordinary course of things from a libel, may 
be alleged & proved generally . . . general loss 
of custom cannot properly be proved in respect 
of a slander of this kind when it has been uttered 
under such circumstances that its repetition does 
not flow directly & naturally from the circumstances 
in which the slander itself was uttered. The 
doctrine that in slanders actionable per se general 
damage may be alleged & proved with generality 
must be taken, therefore, with the qualification 
that the words complained of must have Ijeen 
spoken in circumstances which might in the 
ordinary course of things have directly produced 
the general damage that has in fact occurred 
... it makes no dilTerence in this respect whetlier 
the falsehood is oral or in writing. The necessity 
of alleging & proving actual temporal loss with 
certainty & precision in all cases of the sort has 
been insisted upon for centuries (Bowen, L.J.). — 
Ratcliffe V. Evans, [1892] 2 Q. B. 524 ; 61 
L. J. Q. B. 635 ; 66 L. T. 794 ; 50 J. P. 837 ; 40 

W. R. 678 ; 8 T. L. R. 597 ; 36 Sol. Jo. 639, 
C. A. 


A notations :~Comd. Boyol Baking Powder Co. v. Wright, 
C^ossley (1900), 18 11. P. C. 95 ; Loetham v. Bank (1912), 
5LSol^Jp_. Ill ; Shapiro v. La Morta (1923), 130 L. T. 

, White, [1894] 3 Ch. 270 ; Hubbuck 

V. Wilkii^on Heywood & Clark, [1899] 1 Q. B. 86 ; Lyne 
V. Nicholls (1906), 23 T. L. 11. 86 ; Barrett v. Associated 

23 T. L. 11.666 ; Concaris r. Duncan, 
[1909] W. N. 51 ; Wold-Blundoll v. Stephens, [1920] 


A. a 956 ; British Ry. Traffic & Electric Co. v. O. R.C. Co. 
& L.C.C., [1922] 2 K. B. 260. Mentd. AJello t). Worsley. 
[1898J 1 Ch. 274 ; Allen v. Flood, [1898] A. 0. 1. 

2087. Statements actionable 

per se.] — Ratcliffs v. Evans, No. 2086, ante. 

As special damage.] — <S'ee Nos. 2168-2160, 

post. 

2088. Action for special damage — Not sustain- 
able after damages recovered for same slander — 
Whether such slander actionable per se or not.] — 

Geare V. Britton (1746), Bull. N. P. 7, N. P. 

Annotation .—Reid. Pearson v. Lomaitre (1843), 5 Man. & 
G. 700. 

2089. Plea denying special damage — Where 
slander actionable per se.] — S mith v. Thomas, No. 
1448, ante. 

2000. Particulars of damage — Extent of decline 
of plaintiff’s business — Whether defendant en- 
titled to.] — WiNGARD V. Cox, No. 1205, ante. 

B. Statements Actionable only on Proof of Special 

Damage. 

(a) Damage Sufficient to Sustain Action. 
i. General Rules. 

Directness & remoteness generally.] — See Dam- 
ages, Vol. XVII., pp. 93 et aeq. 

2091. Probable & natural consequence of defen- 
dant’s statement.] — Where special damage is 
necessary to sustain an action for slander, it is not 
sufficient to prove a mere wrongful act of a third 
peij^n induced by the slander, such as that he 
dismissed pltf. from his employ before the end of 
the term for which they had contracted ; but the 
special damage must be a legal At natural conse- 
quence of the slander. — ViCAUS v. WiLCOCKS 
(1806), 8 East, 1 : 103 E. R. 244. 

Annotations : — Apld. Powell r. Salisbury (1828), 2 Y. & J. 
391. Consd. Kmght r. Gibbs (1834), 1 Ad. & El. 43. 
Dbtd. Gillett V. BiUlivaut (1846), 7 L. 'i'. 0. S. 490. Distd. 
Luinley v. Gyo (1853), 2 K. 8c B. 216. N.P. Lynch r. 
Knight (1861), 9 H. L. Cas. 577. Apld. Chamberlain r. 
Boyd (1883), 11 g. B. D. 407. Reid. Given v. Button 
(1835), 2 Cr. M. & K. 707 ; Burnett v. Allen (1858), 1 
F. & F. 125 ; Hoey v. Felton (1861), 11 C. B. N. S. 142 : 
Martyn v. Gray (1863), 14 C. B. N. S. 824 ; Weld-Bluudell 
V. Stephens, [1920] A. C. 956. Mentd. Keene v. DUke 
(1849), 4 Exch. 388 ; Walker v. Goe (1859). 4 H. &. N 
350; Richardson r. Dunn (I860), 8 C. B. N. S. 655 
Rogers v. Rajendro Dutt (1860), 8 Moo. Ind. App. 103 
Wilson t?. Newport Dock Co. (1866), L. U. 1 Kxcii. 177 
Ellis V. Loftus Iron Co. (1874), L. R. 10 C. P. 10 ; Bowen 
V. Hall (1881), 6 Q. B. D. 333 ; Lcpla t\ Rogers. [1893] 1 
Q. B. 31 ; Bostock v. Nicholson, [1904] I K. B. 725. 

2092. .] — Special damage, which is necessary 

in order to make words actionable, must be such as 
naturally or reasonably arises from the use of the 
words. 

The declaration alleged that pltf., being the 
first inventor of a new manufacture, had duly 
applied for letters patent, & had left at the office 
of the Patent Comrs. a petition & declaration, Si 
a provisional specification, under Patent Law 
Amendment Act, 1852 (c. 83), that the application 
& specification had been referred to the Soheitor 
General, who had permitted the title of the inven- 
tion to be amended, & pltf. had given notice of his 
intention to proceed with the application. That 
deft., knoT^dng the premises, maliciously & without 
reasonable or probable cause, pretended & 
represented to the Solicitor General that he had 
an interest in opposing the grant of the patent 
to pltf., & maliciously, etc. published certain 
words, being a notice, set out, to the Solicitor 
General that the amended title might embrawje 
an invention of deft, for which he had applied for 


PART VIII. SECT. 1. SUB-SECT. 4.— 
B. (a) i. 

2091 i. Probable & natural conseQutnee 


of defendant* 8 aiatemetU .] — The special 
damage requited . in an action of 
defamation must be such as would be 
the reasonable Sc natural result of the 


words used. — L udlow e. Batson 
(1903), 23 C. L. T. 161 : 6 0. L. R. 
309 ; 2 O. W. R. 41.— CAN. 
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a patent ; whereas deft, was not, but pltf. was, 
the first inventor of the invention in question, & 
deft, had never any interest in opposing the grant 
of a patent to pltf. ; whereby the Solicitor General 
refused to allow pltf.’s application for letters 
patent, etc. ; — Held : the declaration was bad ; 
the allegation of the refusal in the statement of 
special damage could not be called in aid to supply 
a substantial traversable allegation of the refusal ; 
& the special damage alleged did not appear to 
be the necessary or natural result of the facts 
stated in the declaration. — Haddan v. Lott 
(1854), 15 C. B. 411 ; 3 C. L. R. 144 ; 24 L. J. 
C. P. 49 ; 24 L. T. O. 8. 96 ; 139 E. R. 484. 

2093. .] — Qu. : whether a wife can maintain 

an action against a third person for words occasion- 
ing to her the loss of the consortium of the husband? 
If she can, the words must be such that from them 
the loss of the consortium follows as a natural & 
reasonable consequence : Where therefore a wife, 
her husband being joined for conformity as pltf., 
brought an action to recover damages from A. for 
slander uttered by him to her husband, imputing 
to her that she had been almost seduced by B. 
before her marriage, & that her husband ought 
not to let B. visit at his house, & the ground of 
special damage alleged was, that in consequence 
of the slander the husband forced her to leave his 
house & return to her father, whereby she lost 
the consortium of her husband : — Held : the cause 
of complaint thus set forth would not sustain the 
action, for the alleged ground of special damage 
did not show, in the conduct of the husband, a 
natural & reasonable consequence of the slander. 

I strongly incline to agree, that to make the 
words actionable, by reason of special damage, the 
consequence must be such as, taMng human nature 
as it is, with its infirmities, having regard to the 
relationship of the parties concerned, might fairly 
& reasonably have been anticipated & feared would 
follow from the speaking the words, not what 
would reasonably follow, or we might think ought 
to follow. ... I cannot agree that the special 
damage must be the natural & legal consequence of 
the words, if true (Lord Wensleydale). — 
Lynch v. Knight (1861), 9 H. L. Cas. 577 ; 5 
L. T. 291 ; 8 Jur. N. 8. 724 ; 11 E. R. 854, II. L. 

Annotations : — Folld. Chamberlain v. Hoyd (1883). 11 Q. B. 

D. 407. Distd. Weld-Blundeil v. BtepheuK, [1920] A. C. 

956. Retd. Parkins r. Scott (1862), 1 H. & C. 153 ; 

Itoberte v. Roberts (1864), 5 B. & S. 384 ; Davies v. 

Solomon (1871), L. R. 7 Q. B. 112 ; Miller r. David (1874), 

L. R. 9 C. P. 118 ; Riding r. Smith (1876), 45 L. J. Q. B. 

281 ; Bowen r. Hall (1881), 6 Q. B. D. 333 ; Ecklin v. 

Little (1890), 6 T. L. R. 366 ; Whitney r. Moignard (1890), 

24 Q. B. D. 630 ; Wilkinson v. Downton, [1897] 2 Q. B. 57. 

Mentd. Butterworth v. Butterworth & Engleflold, Collins 

V. Collins & Harrison, Barratt v. Barratt & Fox, Howell v. 

Howell & Walker, Adams v. Adams & Ward, Ell worthy 

V. Ellworthy & Ledgard, [1920] P. 126 ; Gray v. Gee 

(1923), 39 T. L. R. 429 ; Hambrook v. Stokes, [1925] 1 

K. B. 141. 

2094. .] — Action by a trader charging that 

deft, falsely & maliciously spoke & published of 
the wife of pltf., who assisted him in his business, 
& in relation to such business, certain words 
charging her with having committed adultery 
upon the premises where pltf. resided A carried 
on business, whereby pltf. was injured in his 
business, & certain specified persons & others who 
had theretofore dealt with him ceased to do so : — 
Held: (1) the action was maintainable on the 
ground that the injury to pltf.’s business was the 
natural consequence of the words spoken, which 
would prevent persons resorting to pltf.’s shop. 

It appears to me that if a man states of another, 
who is a trader earning his livelihood by dealing 
in articles of trade, anything, be it what it may, 
the natural consequence of uttering which would 


be to injure the trade & prevent persons from 
resorting to the place of business & it so leads to 
loss of trade, it is actionable (Kelly, C.B.). 

(2) Special damage might be proved by general 
evidence of the falling off of pltf.’s business, without 
showing who the persons were who had ceased to 
deal with pltf., or that they were the persons to 
whom the statements were made. — R iding v. 
Smith (1876), 1 Ex. D. 91 ; 45 L. J. Q. B. 281 ; 
34 L. T. 600 ; 24 W. R. 487. 

Annotations : — As to (1) Consd. Thomas r. Williams (1880), 
14 Ch. D. 864 ; Thorloy’s Cattle Food Co. v. Massam 
(1880), 14 Ch. D. 763; AUen v. Flood, [1898] A. C. 1. 
As to (2) Expld. Ratcliffe v. Evans, [1892] 2 Q. B. 624 ; 
Reid. Clarke v. Morgan (1877), 38 L. T. 354. Q&nerally, 
Refd. Ripley v. Arthur (1901), 45 Sol. Jo. 16.5 ; Weld- 
Blundell v. Stephens [1920] A. C. 956. 

2095. .] — Claim, that pltf. was a candidate 

for membership of the R. Club, but upon a baUot 
of the members was not elected ; that a meeting 
of the members was called to consider an alteration 
of the rules regarding the election of members ; 
that deft, falsely & maliciously spoke & published 
of pltf. as follows : “ The conduct of ” pltf. 

“ was so bad at a club in M. that a round robin was 
signed urging the committee to expel ” him ; “as, 
however,” he was “ there only for a short time, the 
committee did not proceed further ; ” whereby 
deft, induced a majority of the members of the 
club to retain the regulations under which pltf. 
had been rejected, & thereby prevented pltf. from 
again seeking to be elected to the club : — Held : 
the claim disclosed no cause of action ; for the 
words complained of, not being actionable in 
themselves, must be supported by special damage 
in order to enable pltf. to sue ; & the damage 
alleged was not pecuniary or capable of being 
estimated in money, & was not the natural & 
probable consequence of deft.’s words. — O hamber- 
I.AIN V. Boyd (1883), 11 Q. B. D. 407 ; 52 L. J. 
Q. B. 277 ; 48 L. T. 328 ; 47 J. P. 372 ; 31 W. R. 
573, C. A. 

2096. .] — The alleged slander was in respect 

of words not actionable per se, & the consequences 
were stated to be that pltf. had suffered annoyance, 
loss of friends, credit, & reputation & that through 
deft, having caused an irreparable breach between 
pltf. & her husband, her husband had deprived 
her of her own house & of an income : — Held : 
the damage alleged as the consequence of the 
slander was not special damage so as to give a cause 
of action. 

The law is perfectly plain & has been long 
settled that, in respect of slanderous words such 
as these in question, however distasteful they may 
be to pltf., an action will not lie unless they have 
produced that which the law recognises as special 
damage. To constitute such damage it is necessary 
to prove something more than injury to pltf.’s 
feelings, because that is not a legal cause of action ; 
though, by way of damage, where there is a cause 
of action, the law does take notice of such injury. 
Therefore slander causing mere injury to feelings 
gives no cause of action. Another rule is that the 
special damage must be the natural & reasonable 
result of the words spoke. If the damage alleged 
is not so, hut is the result of mere caprice or ill- 
feeling on the part of some one else, the injury does 
not flow from the words, but from the caprice oi 
ill feeling of the person who does the injury 
(Brett, M.R.). — Weldon v. De Bathe (1884), 14 
Q. B. D. 339 ; 64 L. J. Q. B. 113 ; 63 L. T. 620 ; 
33 W. R. 328 ; 1 T. L. R. 171, C. A. 

Annotation : — Mentd. Shipman t>. Shipman, 11924] 2 Ch 
140. 

2097. .] — The wrongful refusal of a thirc 

party to fulfil a contract may give a right to specla 
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Sect, l.—Damagea : Sub-sect. 4, B. (a) i., ii., Hi. 

damaf^c for a slander, if such refusal be the probable 
consequence of the utterance of the slander. — 
Soci^Ti^ Francatse des Asphaltes V. Farreix 
(1885), Cab. & El. 663. 

2098. Legitimate consequence of defendant*s 
statement.] — Vicars v. Wilcocks, No. 2091, ante. 

2099. .] — In an action for words, imputing 

to pltf., a governess, that she had had a child by 
her master, the declaration alleged, as special 
damage, that her master had dismissed her from 
his employment. The words were spoken by 
deft, to pltf.’s father, at a time when pltf. was 
visiting her father, & were repeated by the father 
to the master, who then declined to receive pltf. 
again, though he knew the charge to be false, on 
the ground that it might be injurious to her 
character to do so, & would be unpleasant to both 
of them ; — Held : the special damage was the 
direct <fc natural & legitimate consequence of the 
slander ; & was therefore sufficient to supjiort the 
action. — Gillett v. Buli.ivant (1846), 7 L. T. 
O. S. 490. 

2100. .] — Lynch v. Knight, No. 2093, ante. 

2101. Material temporal loss necessary.] — The 
special damage necessary to support an action for 
defamation, when the words sjioken are not action- 
able in themselves, must be the loss of some 
material temporal advantage. 

A declaration for slander imputing unchastity 
to a married woman alleged as special damage that 
she was not allowed to continue any longer a 
member of a society & congregation of Calvinistic 
Methodists, & was turned out of the same, & that 
the leaders or elders of the society refused to 
ceitify that she was fit to be a member of the sect., 
or of any society or congregation of the same, 
whereby she was prevente<l becoming a member 
of the said society in !>. A was prevented from 
attending religious worship, & that she became 
greatly injured in her good name reputation & 
became sick & ill, pltf. IL, the husband, incurred 
great expense in nur-sing her and in endeavouring 
to get her cured : — Held : the declaration was 
bad, as it showed no sufficient special damage to 
support the action. — R oberts v. Roberts (1804), 
6 B. A S. 384 ; 4 New Rep. 271 ; 33 L, J. Q. B. 
249 ; 10 L. T. 002 ; 10 Jur. N. S. 1027 ; 12 W. R. 
909 ; 122 E. R. 874. 

^TinoJoOon Distd. iJuvios r. Solomon (1871), L. H. 7 

2102. Capable of pecuniary estimation.] — 

Chamberlain v. Boyd, No. 2095, ante. 

2103. Actual not threatened loss necessary .1 

—Michael r. Spiers & Pond, Ltd., No. 552^, 
ante. 

2104. Person acting In consequence of words 
spoken — Belief In words unnecessary.] — In order 
to support an action for defamatory words action- 
able only in respect of special damage, it is not 
necessary that the pei'son whose act constitutes 
the special damage should have believed the 
defamatory charge, provided he acted in conse- 
quence of the w'ords having been spoken. 

In case for slanderous words, by reason of which 
pltf. was turned out of her lodging A employment, 
it appeared that deft, complained to E., the mistress 
of the house, who was his tenant, that her lodgers, 
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of whom pltf. was one, behaved improperly at the 
windows ; A he added that no moral person would 
like to have such people in his house. E. stated 
in her evidence that she dismissed pltf. in conse- 
quence of the words, not because she believed 
them, but because she was afraid it would offend 
her landlord if pltf. remained : — Held : the action 
was maintainable, the special damage being the 
consequence of slanderous words used by deft. — 
Knight v. Gibbs (1834), 1 Ad. & El. 43 ; 3 Nev. 

M. K. B. 467 ; 3 L. J. K. B. 135 ; 110 E. R. 
1124. 

Annotations : — A pld. GiUett 1 ?. Bullivant (1846), 7 

O. S. 490. Refd. Gnum r. Button (IHZCi), 5 L. J. Ex. 81 ; 

Lynch r. Knight (1861), 5 L. T. 291. 

ii. Loss of Custom, 

2106. Whether sufficient to sustain action — 
Where words not actionable per se.] — P erry v. 
Perry (1732), Kel. W. 71 ; 26 E. R. 496. 

2106. .] — In a declaration for slander pltf. 

stated that ho was a jobber or dealer in the funds, 
A as such had been accustomed lawfully to con- 
tract ; that deft, said of him, as such jobber 
or dealer, “ He is a lame duck ; ” meaning that 
he had not fulfilled his contracts in respect of the 
said stocks or funds ; in consequence of which 
divers persons refused to fulfil their contracts with 
him, specifying the contracts, A he was prevented 
from fulfilling liis contracts with other persons : — 
Held : it did not sufficiently appear either that the 
words were spoken of lawful contracts, or that 
pltf. was a lawful jobber or dealer in the funds ; 
A the declaration was therefore bad. Qu. : 
whether it can be stated as a special damage that 
divers persons refused to fulfil their contracts with 
pltf., since he might recover a compensation by 
action, if the contracts were lawful. — M orris r. 
Langdale (1800), 2 Bos. A P. 284 ; 126 E. R. 
1284. 

Conad. Luniloy r. (iyo (1853). 2 E. & B. 2 1C. 

Expld. FoulgtT r. Newcomb (1867), Ii. B. 2 Exch. 327. 

Refd. Lynch r. Knight (1861), 9 H. L. Csh. 577. Mentd. 

<}r(^cn V. Button (1835), 2 Or. M. & 11. 707 ; Grovillc r. 
I Chapman (1843), 8 Jur. 189. 

2107. Possible illegality of business lost — Stock 
jobber & dealer.^ — M orris v. IaAngdale, No. 2106, 
ante. 

2108. Loss partly direct & partly indirect — 
Repetition.] — In an action for verbal slander not 
actionable per se, the declaration alleged for special 
damage, that, in consequence of the speaking of 
the words, four of pltf.’s customers had ceased to 
deal with him. Three of those person-s piDved 
only that they ceased to deal with pltf. in conse- 
quence of reports they had heard in the neighbour- 
hood ; but the fourth proved the spealdng by 
deft, of words substantially as charged, A stated 
that he did not deal with pltf. afterwards ; — Jfeld : 
some evidence of special damage. — Bateman v. 
Lyaix (1860), 7 V. B. N. S. 638 ; 1 L. T. 290 ; 
141 E. K. 900. 

Pleading & proof of los&.]~See Sub-sect. 3, B., 
post. 

iii. Loss of Hospitality . 

2109. Sufficient special damage.] — If in conse- 
quence of words 8]^ken pltf. is deprived of sub- 
stantial benefit arising from the hospitidity of 
friends, this is a sufficient temporal damage 


2105 if. 
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In a doclaratlon by a husband A wife 
for the slander of tJio wife In accusing 
her of adultery ; — Held : suffleiont 
allegation of snocial damage that the 
wife had lost k been deprived of the 
hospitality of friends. — Oampbki.l r. 
Campbell (1875), 26 U. P. 368. — CAN 
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whereon to maintain an action. — ^Moore v. Meagher 
(1807), 1 Taunt. 39; 127 E. R. 745, Ex. Ch. ; 
previous proceedings^ sub nom. Meagher v. Moore 
(1806), 3 Smith, K. B. 136. 

Annotations : — Coiud. Lynch v. Knight (1861), 9 H. L. Can. 
677. Expld. Davies v. Solomon (1871), L. R. 7 Q. B. 
112. Refd. Parkins v. Scott (1862), 1 H. & C. 163. 

2110. .] — The fact that defamatory words, 

not actionable in themselves, have occasioned 
illness, does not constitute special damage so as 
to give a right of action, either to the person 
defamed or, if a married woman, to her husband, 
illness not being the natural or immediate result 
of words spoken. 

A declaration by husband & wife alleged that 
deft, falsely & maliciously spoke certain words of 
the wife imputing incontinence to her, whereby 
she lost the society of her neighbours, & became 
ill & unable to attend to her necessary affairs 
& business, & her husband incurred expense in 
curing her, & lost the society & assistance of his 
wife in his domestic affairs : — Held : the declara- 
tion disclosed no cause of action. — Allsqp v. 
Allsop (1860), 5 H. & N. 534 ; 29 L. J. Ex. 315 ; 

2 L. T. 290 ; 6 Jur. N. S. 433 ; 157 E. B. 1292 ; 
sub nom. Alsopp v. Alsopp, 8 W. R. 449. 

Annotatioris : — Apprvd. Lynch v. Knight (18(51), 9 II. L. 
Caa. 577. Expld. Wilkinson v. Dovvnton, [1897] 2 Q. B. 
.67. Befd. Chamberlain v. Boyd (1883), 11 Q. B. D. 407. 
Mentd. Jones v. Jones, [1916] 2 A. C. 481 ; Janvier v. 
Sweeney, [1919] 2 K. B. 316. 

2111. .] — Declaration, by husband & wife, 

charged a slander imputing want of chastity to the 
wife, whereby she was “ injured in her cliaracter 
& reputation, & became alienated from tfe deprived 
of the cohabitation of her husband, & lost & was 
deprived of the companionship, & ceased to receive 
the hospitality of clivers friends, & especially of 
her husband,” & others named, w'ho had ‘‘ by 
reason of the premises withdrawn from the 
companionship & ceased to be hospitable to or 
friendly with her ” : — Held : the loss of the 
hospitality of friends was the reasonable & natural 
consequence of the slander, & a loss to the wife 
herself of benefits which her husband was not bound 
to bestow upon her ; &, therefore, such loss of 
hospitality was special damage which would 
support an action by husband & wife. — D avies 
V. 80LOMON (1871), L. R. 7. Q. B. 112 ; 41 L. J. 
Q. B. 10 ; 25 L. T. 799 ; 36 J. 1\ 454 ; 20 W. R. 
167. 

2112. .] — In an action for slander, evidence 

that a particular person, who was not present 
when the slander was uttered, has ceased to show 
hospitality to pltf. in consequence of a subsequent 
repetition by some one in such person’s hearing of 
the slander complained of is no evidence of special 
damage. 

Semble : evidence of a general falling off, since 
the time when the slander was uttered, of the 
hospitality shown to pltf. is evidence of special 
damage. — Clarke v. Morgan (1877), 38 L. T. 
354. 

Annotation: — Reid. Welcl-Blundell r. Stephens, [1920] 

A. C. 956. 

iv. Loss of Marriage. 

2113. By a man.] — An action for defamation, 
per quod pltf. lost his marriage, will lie, although 
the words were only cognisable in the Spiritual 
Ct. — Matthew v . Grasse (1613), 2 Bulst. 89 ; 
Cro. Jac, 323 ; 80 E. R. 983. 

Annotation: — Re!d. Harrison v. C3ago (1697), 1 Ld. Raym. 
. 386. 


2114. .] — Selly V. Facy (1615), 3 Bulst. 

48 ; 1 RoU. Rep. 79 ; 81 E. R. 41. 

Annotations : — Expld. Jeveson v. Moor (1699), 12 Mod. Rep. 

262. Refd. Harrison v. Cage (1697), 1 Ld. Raym. 386. 

Mentd. Cane v. Golding (1649), Sty. 176. 

2115. .] — An action reciting that A. being 

seised in fee, married B. & had issue 0. between 
whom & D. there was a communication concerning 
marriage, & that deft, said, “ Hath that bastard 
C. arrested you ? ” per quod C. lost his marriage, is 
maintainable, although the words be interrogative, 

& it be not averred that C. was the son of A. or 
that A. was seised in fee when the slander was 
spoken. — N elson v. Staff (1017), Cro. Jac. 422 ; 
70 E. R. 360 ; sub nom. Nelson’s Case, Jenk. 
336. 

2116. .] — Taylor v. Tolwin (1623), Lat. 

218 ; Palm. 385 ; 82 E. R. 354. 

2117. .] — In slander, special damage is a 

good cause of action, although the words them- 
selves be not actionable. — W icks v. Shepherd 
( 1629), Cro. Car. 155 ; 79 E. R. 735. 

2118. .] — To accuse another of adultery 

per quod he lost his marriage, is actionable. — 
Southold V. Daunston (1632), Cro. Car. 269 ; 
79 E. R. 834. 

Amwtation : — Refd. Harrison v. Cage (1697), 1 Ld. Raym. 

386. 

2119. .] — Slander, whereby he lost his 

marriage : & no agreement of marrLage or mutual 
love alleged, & the words were spoken only in the 
innuendo, yet good. — E dwards v. French (1646), 
Alcyn, 6 ; 82 E. R. 885. 

2120. .] — Shepherd v. Wakeman (1662), 

1 Keb. 459 ; 1 Lev. 53 ; 1 Sid. 79 ; 83 E. R. 1052. 

Annotations ••—Expld. Haddan r. Lott (1854), 15 C. B. 411. 

Refd. Barnardiston v. Soame (1674), 6 State Tr. 1063 ; 

Lumlcy v. Gyo (1853), 2 E. & B. 216. Meutd. Allen v. 

Flood, [1898] A. C. 1. 

2121. By a woman.] — To say of a woman that 
“ S. did get her with a child, & she had a child by 
liim,” whereby she lost her marriage with D. is 
actionable ; because if the woman had a bastard, 
she was punishable by 18 Eliz. c. 3 ; &. though the 
words were a spiritu^ slander, yet the loss of mar- 
riage was temporal. For spiritual defamation, as 
calling one a whore, heretic, or adulterer, etc. no 
action lies without special damage. But it is 
actionable to say of a clergyman “ he is an heretic,” 
etc. whereby he loses his preferment ; or to charge 
a woman with incontinence, who is bound to live 
chaste, or holds an estate quamdiu casta vixerit ; 
or an innkeeper with having an infectious disease, 
by which she loses her guests. — D avis v. Oai^diner. 
(1593), 4 Co. Rep. 16 b. ; Poph. 36 ; 76 E. R. 
897. 

Annotations: — ^Expld. Brokes Case (1595), Mooro, K. B. 
409. Distd. Holwood v. Hopkins (1600), Cro. ERz. 787. 
Apld. Matthew v. Crtisso (1614), 2 Bvdst. 89. Consd. 
Barnos v. Prudlin (1669), 1 Sid. 396 : Anon. (1695), 2 
Salk. 694 ; Byron v. Elms (1696), (^mb. 391. Rrad. 
Sneado v. Badley (1615), 3 Bulst. 74 ; Bernard t>. Bealo 
(1618), Poph. 149 ; Elborrow v. Allen (1622), Palm. 
299 ; Law v. Harwood (1628), Cro. (IJar. 140 ; Wicks v. 
Shepherd (1629), Cro. Car. 155 ; Holder v. Diokeson (1673), 
Freom. K. B. 95 ; Potter v. Elliott (1674), Proem. K. B. 
274. Mentd. Bold v. Bacon (^1594), Cro. Ebz. 346. Darby 
Corpn. V. Foxley (1616), 1 Roll. Rep. 118 ; Vaughan «. 
Scandlsh (1622), Palm. 298 ; Savm v. Roberts (1697), 
1 Ld. Raym. 374 ; Ogden v. Turner (1703), Holt, K. B. 
40 , Graves v. Blanchott (1704), 6 Mod. Rep. 148. 

2122. .] — Reston V. PoMFREiCT (1598), Cro. 

Eliz. 639; 78E.R.879. 

2123. .] — Spiritual defamation is not main- 

tainable at common law, though a special damage 
ensue, unless it appear that the words were spoken 
for the purpose of the injury which ensues. 


Solmes (Sask.), [1918] 3 W. W. R. 55.— CAN. to be special damages.— Mitchell r. 

2109 iv. ^.1— Loss of association Clement, [1919] 1 W. W. R. 183.— 

2109 hi. .] — Ball v. Donnelly & hospitality of friends has been held CAN. 
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Sed, 1. — Damages: Suh-sect. 4, B. {a) iv., v., vi., 
vii, & via., (&).] 

If the words had been spoken to liim who was 
in communication to have married her, so as it 
had appeared that he purposely intended to 
hinder the marriage, the action had been main- 
tainable for the loss which she sustained {per CuR.)* 
— Holwood V. Hopkins (1600), Cro. Eliz. 787 ; 78 
E. II. 1017. 

Annotatian : — Mentd. Ratcliffe r. Evans, [1892] 2 Q. B. 524. 

2124. .] — Shepherd v. Wakeman (1662), 

1 Keb. 459 ; 1 Lev. 63 ; 1 Sid. 79 ; 83 E. R. 1052. 

Annotations : — Expld. Haddan v. Lott (1854), 15 C. B. 411. 

Befd. Barnardlston v. Soamo (1674), 6 Stnte Tr. 1063 ; 

Lmnloy r. Gye (1853), 2 E. & B. 216. Mentd. Alien v. 

Flood, [1898] A. C. 1. 

V. Loss of consortium. 

2125. Action by wife.] — Lynch v, Knight, No. 
2093, ante. 

2126. Jointly with husband.] — Davies v. 

Solomon, No. 2111, ante. 

2127. Action by husband — Wife not present 
when slander spoken.] — Argent v. Donigan 
(1892), 8 T. L. 11. 432, N. P. 

Consortium generally.] — See Husband & Wife, 
Vol. XXVII., pp. 78 et seq. 

vi. Loss of Office or Employment. 

2128. Whether sufficient special damage.] — 

Hawk v. Rowe (1663), 1 Sid. 131 ; 82 E. R. 1013. 

2129. .] — In an action for consequential 

damage from slander, imputing incontinence to 
pltf., it is enough to state that he was employed 
to pi'each to a dissenting congregation at a certain 
licenced cliapel situated at A. ; that he derived 
considerable profit from his preaching ; & that, 
by reason of the scandal, “ persons frequenting 
the chapel had refused to permit him to preach 
there, & had discontinued giving him the profits 
wliich they usually had & otherwise would have 
given,” without saying who those persons were, 
or by what authority they excluded him, or that 
he was a preacher duly qualified according to 
10 Anne, c. 2. — Hartley v. Herring (1799), 8 
Term Rep. 130 ; 101 E. R. 1305. 

Annotations : — Apld. Moore v. Mcagbor (1807), 1 Taunt. 39 ; 

Kogers r. Rajemiro Dutt (1860), 13 Moo. P. C. C. 209. 

Reid. Hopwood V. Thorn (1849), 8 C. B. 293 ; Hoey r. 

Felton (1H61), 11 C. B. N. S. 142 ; IMckcring r. James 

(1873), 42 L. J. C. P. 217 ; aarko r. Morgan (1877), 38 

L. T. 354 ; Ilatcliffc v. Evans, [1892] 2 Q. B. 524. 

2130. .] — An allegation in a declaration in 

slander, which states, that ‘‘ by reason of the 
premises, divers persons, to wit,” etc., “ who 
W’ould othei^dse have retained & employed pltf., 
wholly declined & refused so to do,” is not sup- 
ported by evidence w^hich shows that other persons 
would have recommended pltf. & that the persons 
named in the declaration would have employed 
him on such recommendation. — Sterry v. Fore- 
man (1827), 2 C. A P. 692. 

2131. .] — Kelly v. Partington, No. 200, 

ante. 

2132. .]— Knight v. Gibbs, No. 2104, ante. 

2133. •]—(!) Tlie dismissal by the police 

comrs. of a police constable, in consequence of a 
report duly made to them of a censure uttered on 
such police officer by a justice of the peace, is in 
itself sufficient evidence of special damage to 
sustain an action against the justice. 


(2) In such an action evidence of malice is 
necessary ; for it is the duty of the justice to 
express his opinion of the conduct of police con- 
stables, in order that the police comrs. may have 
proper information on which to proceed in making 
inquiries to enable them to regulate the force 
imder their direction. 

(3) I have no doubt in my mind that a magis- 
trate, be he the highest judge in the land, is answer- 
able in damages for slanderous language, either 
not relevant to the cause before him or uttered 
after the cause is at an end ; but for words uttered 
in the course of his duty no magistrate is answer- 
able, either civilly or criminally, unless express 
malice & the absence of reasonable or probable 
cause be established (Lord Denman, C.J.). — 
Kendillon V. Maltby (1842), Car. & M. 402 ; 
2 Mood. & R. 438, N. P. 

Annotations: — As to (2) Reid. Rogers v. Rajeiidro Dutt 
(1860), 13 Moo. P. C. C. 209; Parkins v. Scott (1862), 
2 F. & F. 799 ; J^eight v, Gosnay (1891), 60 L. J. Q. B. 
231. As to (3) ColUld. Seaman v. Nethei’clift (1876), 1 
C. P. D. r>10. Dbtd. Munster v. Lamb (1883), 11 Q. B. D. 
688» 

2134. .] — Ecklin V. Iattle (1890), 6 

T. L. R. 366, D. C. 

2135. .] — an action of slander was 

brought in respect of a statement made by deft, 
to pltf.’s employers that pltf. had removed from 
premises, leaving rent due to hia landlord, pltf. 
alleging that he had in consequence of that state- 
ment been dismissed from the service of his em- 
ployers : — Held : the action would not lie, the 
damage alleged bceing too remote. — 8peake v. 
Hughes, [1904] 1 K. B. 138 ; 73 L. J. K. B. 172 ; 
89 L. T. 576, C. A. 

vii. Damage resulting from lte%)etiiion. 

Repetition generally.] — Sec Part V., Sect. 3, 
ante. 

2136. Insufficient.] — Pltf. alleged special dam- 
age from words spoken by the deft. : — Held : 
this allegation could not be supported by proof 
that deft, had spoken the words to B., & that 
damage ensued in consoquonco of B.’s repeating 
them as the words of deft. — Ward v. Weeks 
(1830), 7 Bing. 211 ; 4 Moo. A P. 796 ; 9 L. J. 
O. S. C. P. 6 : 131 E. R. 81. 

Annotations : — FoUd. I'arkliis r. Scott (1862), 1 H. & C. 153 ; 
Clurko r. Morgan (1877), 38 L. T. 354. Appryd. Wcld- 
Blutidoll V. SU^pheus, [1920] A. t!. 956. Reid. Gre^on v. 
Button (1835), 2 Cr. M. & R. 707 ; Gillett tJ. Bullivont 
(1846), 7 L. T. O. S. 400 ; Hopwood v. Thorn (1849), 8 
C. B. 293 ; Bateman r. Lyall (1860), 7 C. B. N. S. 638 ; 
Rogers r. Rajendro Dutt (1800), 13 Moo. P. C. C. 209 ; 
Lynch v. Knight (1861), 5 L. T. 291 ; Hirst v. Goodwin 
(1862), 3 F. & F. 257 : Riding r. Smith (1876), 1 Ex. D. 
91 ; Thorley’s Cattle iWd Co. r. Mossam (1880), 14 Ch. D 
763 ; Ecklln v. LltUo (1890), 6 T. L. U. 300 ; Ratcliff 
V. Evans, [1892] 2 Q. B. 521. Mentd. Pllmoro v. Hood 
(1838), 6 Bing. N. C. 97 ; Keene v. Dilko (1840), 4 Kxch. 
388 ; Lumley v. Gye (1853), 2 E. & B. 216 ; Harnett f. 
Bond. [1924] 2 K. B. 617. 

2137. .] — A. spoke slanderous words of B. 

in the hearing of A., B. A C. only ; 0. repeated the 
slander to D., who in consequence would not 
employ B. : — Held : in an action by B. against 
A. this special damage could not be gone into as 
D. did not hear A. speak the words. — Tunni- 
CLIPFE V. Moss (1850), 3 Car. & Kir. 83. 

2188. .] — Clarke v. Morgan, No. 2112, 

ante. 

2189. .] — Speight v. Gosnay, No. 1188, 

ante. 

2140. .] — Argent v. Donigan (1892), 8 

T. L. R. 482, N. P. 
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viii. Other Cases. 

2141. Likelihood of divorce.] — Likelihood of 
divorce cannot be laid as special damage. — 
Barmund’s Case (1618), Cro. Jac. 473 ; 79 E. R. 
404. 

2142. Loss of tenancy.] — Roungs v. Wood yard 
(1664), Sty. 426 ; 82 E. R. 833. 

2143. Loss of theatre profits — Libel on one of 
plaintiff's performers.] — Case wiU not lie for libel- 
ling a perfoimer on the stage who is thereby pre- 
vented from acting, whereby pltf. lost the profits 
of her performance. — Ashley v. Harrison (1793), 
1 Esp. 48 ; Peake, 256, N. P. 

Annoiationa : — Reid. Rogers v. Rajondro Dntt (1860), 13 

Moo. P. C. C. 209 ; Chamberlain v. Boyd (1883), 11 Q. B. 

407 ; Ratcliflfo Evans, [1892] 2 Q. B. 624. Mentd. 

Lumloy v. Gye (1853), 2 E. & B. 216. 

2144. Loss of business transaction — Though pos- 
sibly unprofitable.] — (1) The saying of a commis- 
sion agent that he is an unprincipled man, & 
borrowed money without i*epaying it, is not 
actionable unless there be special damage ; but 
if this was said to a person who was going to deal 
with him, & did not do so in consequence of the 
speaking of the words, that is special damage, 
although, if the person had dealt with him, the 
dealing might have turned out unprofitable. 

(2) If A. is going to have dealings with B., & 
he make inquiries of C., who gives A. information 
respecting B., this is a privileged communication, 
as every one is quite at liberty to state his opinions 
bond fide of the respectability of a party thus 
inquired about.— -Storey v. Challands (1837), 8 
C. & P. 234, N. P. 

Annotation: — Aato (2) Consd. Greenlands v. Wilmslmrst & 

London Assocu. for Protection of Trade, [1913] 3 K. B. 

607. 

2145. Non-delivery of goods bought.] — If A. has 

sold goods to B. a tradesman, &, before the de- 
livery of them C., without being asked or solicited 
in any way to do so, speak words injurious to the 
credit of B. as a tradesman, this is not a privileged 
communication ; but if he had been asked by A. 
as to the credit of B., it would have been so. — 
King v. Watts (1838), 8 C. & P. G14, N. P. 

Annotation: — Refd. Coxhead v. Richards (1810), 2 C. B. 

569. 

2148. Illness of wife.] — In an action for a libel 
which imputed that pltf.’s house was opened as 
a gaming-house, under the leadership of a woman 
of notorious character. Pltf. alleged in his de- 
claration that his house was a club-house, & that 
divers persons paid annual subscriptions. The 
payment of subscriptions was denied by one of 
deft.’s pleas, & evidence was given that a book 
was kept for subscribers’ names, & that two 
gentlemen wrote their names in this book ; but 
no evidence was given of the payment of any 
subscription: — Held: (1) there was evidence to 
go to the jury in support of the allegation in the 
declaration. Deft, pleaded several pleas, but 
none of them at all referring to pltf.’s wife ; 
(2) pltf. could not go into evidence to show that 
his wife was a respectable person, as on these 


pleadings she must be taken to be so : — Held : 
(3) pltf. could not go into evidence to show that 
his wife had become ill, & died soon after the pub- 
lication of the libels. 

Pltf. could not in this action recover damages 
either for the sufferings of his wife, or for the loss 
occasioned by her death (Coleridge, J.). — Guy 
V. Gregory (1840), 9 C.& P. 584, N. P. 

2147. .] — Aijlbop V. Au^OP, No. 2110, ante. 

2148. .] — Roberts v. Roberts, No. 2101, 

ante. 

2149. Injury to feelings.] — W^eldon v. De 
Bathe, No. 2096, ante. 

2150. Delay In settlement of claim.] — Hancock 
V. Case (1862), 2 F. & F. 711. 

2151. Loss of membership — Of religious society.] 
— Roberts v. Roberts, No. 2101, ante. 

2152. Election to club.] — Walklin v. 

Johns (1891), 7 T. L. R. 292, C. A. 


(6) Pleading and Proof. 

2153. Pleading — To be pleaded specially & with 
certainty.] — Ratcliffe v. Evans, No. 2086, ante. 

2154. Loss of marriage — Name of person 

refusing to marry.] — In an action for saying, 
“ You are a whore,” by wliich she lost her marriage, 
the name of the person who refused to marry 
her must be set forth. — Wetherell v. Clerkson 
(1701), 12 Mod. Rep. 597 ; 2 Lut. 1295 ; 88 E. R. 
1544. 

2155. Loss of custom — No names of cus- 

tomers pleaded.] — Grove v. Hart (1752), Bull. 
N. P. 7, N. P. 

Annotation : — Refd. Ratcliffo v. Evans (1892), 56 J. P. 837. 

2156. Proof — To be proved specially & with 
certainty.] — Ratcliffe v. Evans, No 2086, ante. 

2157 . Loss of custom — Particular customer 

& others — Evidence only as to particular customer.] 

-^ase for words by wliich he lost the custom of 
S. & several others ; pltf. shall only be admitted 
to prove the loss of S.’s custom particularly. — 
Browning v. Newman (1725), 1 Stra. 666 ; 93 
E. R. 769. 

2158. Evidence of general loss of 

custom — Admissibility.] — In an action for slander 
of pltf. in his business of innkeeper, it is sufficient 
to allege & prove, as special damage, a general 
loss of custom, without stating the names of the 
customers who ceased to frequent the inn. — 
Evans v. Harries (1850), 1 H. & N. 251 ; 26 
L. J. Ex. 31 ; 150 E. R. 1197. 

Annotations : — Consd. Bateman v. Lyall (1860), 7 C. B. N. S. 
638. Apld. RidinK V. Smith (1876), 1 Ex. D. 91. Consd. 
Clarke v. Moi-gan (1877), 38 L. T. 354 ; RatcUtTe v. Evans, 
[1899] 2 Q. B. 524. 

2159. .] — Riding v. Smith, 

No. 2094, ante. 

2160. .] — Ratcltpfe V. 

Evans, No. 2086, ante. 

2161. Loss of employment & emoluments 

thereof — Names & authority of persons depriving 
plaintm.] — Hartley v. Herring, No. 2129, ante. 


PART VIII. SECT. 1. SUB-SECT. 4.— 
B. (a) viii. 

2142 1 . Lo83oftenanci/’l — ^Manitobj< 

Pbkss Co. V. Nagy (1907), 27 
O. L. T. 783 ; 39 S. C. R. 340.— CAN. 

Ixttteri 

ticketa.l — WESTERN Australia News- 
Co., Ltd. v. Salter (1916), 
18 W. A. L. R. 103.— AUS. 


PART VIII. SECT. 1. SUB-SECT. 4.— 
B. (b). 

2153 i. Pleading — To he pleaded 


specially <£: with certainty.] — Jackson 
V. Simpson (1848), 4 U. C. R. 287. — 

CAN. 

2158 ii. .1 — Whore special 

damiiffos are sought to bo recovered 
in an action of libel, or for verbal 
slander whoi-e the words are actionable 
per ae, such special damage must be 
alleged & pleaded with particularity. — 
Ashdown v. Manitoba “ Free Prbm ” 
Co. (1891), 20 S. C. R. 43.— CAN. 

2153 iii. .] — CaTTON V. 

Gleason (1891), 14 P. 11. 222.— CAN. 
2155 i. Loss of custom— No names 


of customers pleaded .] — Allman v. 
Kenskl (1862), 3 P. R. 110.— CAN. 
2156 i. Proof — Tg be proved spedaJOy 
xmth certainty ,] — Gamble v. Hibsch- 
FIELD a894), 26 N. S. R. (14 R. & G.) 
468.— CAN. 


11 


Fleming (1908), 16 O. L, R. 263 
O. W. R. 820.— CAN. 

2156 iii. .] — ^Where speoia 

damage is aUeged, it must bo strictlj 
proved. — Stewart v. Sterling (1918) 
42 O. L. R. 477 ; 14 O. W. N. 56 ; 41 
D. L. R. 728.— dAN. 
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Sect. 1. — Damages: Sub-sect. 5. Sect. 2: Sub-sects. 

Sub-sect. 5. — The Award and Judgment 

Thereon. 

2162. Statement only partly actionable — Award 
of entire damages — Whether plalntilf entitled to 
judgment.] — Lynkerv. Stanwel (1010), 1 Bulst. 
37 ; 80 E. R. 741. 

2163. .] — Meplyne V. Farneden 

(1617), 3 Bulst. 283 ; 81 E. R. 239. 

2164. .] — In an action for words 

laid to have been spoken at different times, if some 
of them are actionable & others not, & entire 
damages be given, etc., judgment shall be arrested. 
— Stebbing V. Warner (1709), 11 Mod. Rep. 255 ; 
88 E. R. 1023. 

2165. .] — The ct. wiU not arrest 

the judgment in an action for words in one count, 
though some of them be not actionable. Sccusy 
where there are two counts & none of the words 
in one are actionable, a general verdict for 
pitfs. — Lloyd v. Morris (1743), Willes, 443 ; 
125 E. R. 1259. 

2166. .] — Griffiths v. Lewis, 

No. 327, a7ite. 

2167. One of several counts not 

actionable.] — Lloyd v. Morris, No. 2165, ante. 

2168. .] — No valid judg- 

ment can be given upon an assessment of entire 
damages upon several counts in slander, one of 
which counts discloses no cause of action. — 
Day V. Robinson (1835), 1 Ad, & El. 554 ; 4 
Nev. & M. K. B. 884 ; 3 L. J, Ex. 381 ; 110 E. R. 
1319, Ex. Ch. 

Annotations : — Refd. West r. Smith (183C), Tyr. & Gr. 825 ; 
Kmpsou V. Griflln (1839L 11 Ad. & El. 180; Lewin v. 
Edwards (1842), 6 Jur. 401. Mentd. Williams r. Gardiuer 
(183G), 1 M. & W. 245. 

2169. .] — Where one of 

several counts in a declaration for slander was 
bad, & some of the defamatory words in it were 
proved at the trial, & the jury found a general 
verdict, with damages, for pltf., the ct. set aside 
an order of the judge who tried the cause to 
confine the verdict &> damages to one of the good 
counts, & awarded a venire de novo. — Emtson v. 
Griffin (1839), 11 Ad. & El. 180 ; 3 Per, & Dav. 
100 ; 9 L. J. Q. B. 23 ; 113 E. R. 385. 

Annotation : — Mentd. II. v. Virricr (1840), 4 Per. & Dav. 
IGl. 

2170. .] — Pemberton v. 

Colls, No. 427, ajite. 

2171. Severing damages — Entire judgment for 
both issues— One issue erroneous.] — If several 
damages be given on two issues, &; an entire judg- 
ment entered for both ; if one of the issues be 
erroneous, it shall be reversed for the whole. — 
Loyd v. Pearse (1012), Cro. Jac. 424 ; 79 E. R. 
362. 

2172. Joint defendants — Power of jury.] — 

Pltf. claimed damages in respect of a libel from 
two defts. who joined in their defence. The jury 
found a verdict for pltf., assessing the damages 
at £500— £495 against one deft. & £5 against the 
other; Held: the jury had no power in such a 
case to sever the damages, & judgment was 
properly entered for £500 against both defts. — 


Damiens v. Modern Society, Ltd. (1910), 27 
T. L. R. 164. 

Annotations : — Refd. Qroenlonds r. Wllmslmrst & London 

ABBOon. for Protection of Trade, [1913] 3 K. B. 607 ; 

Pratt V. British Medical Aseocn., 11910] 1 K. B. 244. 

I 2178. Action for libel & slander — Verdict for 

plaintiff on both issues.] — Shipley v. Todhunter, 
No. 896, ante. 

2174. Entire damages to cover both 

Issues — No judgment for either party.] — Pltf. 
sued deft, for a slander & for a libel. Deft, 
pleaded an apology, & paid into ct. two sums of 
£105 each, one in respect of the slander &. the other 
in respect of the libel. The jury returned a 
verdict for a lump sum of £200 to cover both 
causes of action : — Held : no verdict, & no judg- 
ment could be entered upon it for either party. 

By R. S. C. Ord. 22, r. 2, “ Payment into ct. 
shall be signified in the defence, & the claim or 
cause of action in satisfaction of which such pay- 
ment is made shall be specified therein.” 

Scmblc : a plea of payment into ct. of one sum 
in respect of two or more separate causes of action 
is a bad plea under R. S. G., Ord. 22, r. 2, & not 
merely a ground for an application by pltf. for 
particulars. — Weber v. Birkett, [192.5] 2 K. B. 
152 ; 94 L. J. K. B. 767 ; 133 L. T. 598 ; 41 T. L. R. 

consolidated — Apportionment of 
entire sum.] — Stone v. Press Assocn., No. 2300, 
post. 

2176. Specific sum claimed — Interlocutory judg- 
ment in default of defence — Assessment by sheriff’s 
jury of higher sum — Judgment signed for latter 
sum without amendment of statement of claim.] — 

In an action of libel pltf. claimed £1000 damages. 
No defence was delivered, interlocutory judg- 
ment was signed for the damages to be assessed 
in the Sheriff’s Ct. The jury returned a verdict 
for £2,500. Pltf., without applying to amend the 
statement of claim, signed judgment for this 
amount : — Held : the judgment was bad. — 
Chattell V. ” Daily Mail ” Publishing Co., Ltd. 
(1901), 18 T. L. R. 165, C. A. 


Sect. 2.— COSTS. 

Sub-sect. 1. — In General. 

Costs generally.] — See R. S. C., Ord. 65, 
Practice. 

2177. Apology by defendant — & agreement to 
pay costs — Proceedings stayed on these terms — 
Effect of failure to pay costs.] — Where, after notice 
of declaration in an action of slander, deft, signs 
a paper containing an apology, & a statement, 
that at his request pltf. has consented, on his 
paying the costs as between attorney & client, &; 
making such apology, to stay the proceedings 
therein, & notice of trial is accordingly counter- 
manded, the ct. will require deft, to pay such costs, 

empower pltf. to sign judgment as for want of a 
plea, in case of non-payment thereof. — Yabdbew 
V. Brook (1833), 2 Nev. & M. K. B. 835. 

2178. Consecutive actions — Plaintiff non-suited 
on first — Second action stayed until costs of first 
paid.] — Where pltf. in an action of slander had been 


PART VIII. SECT. 1, SUB-SECT. 6. 

n. Function of jury.] — Kendal 
Post PuBusniNo Cc 
(1909), 7 E. L. U. 410.— CAN. 


b, Jui^ finding no damages — 
Keconsidcration of verdict .] — If in on 
^tlon for Blander, the words In ques- 
tion not being: actionable per se, the 


Jury bring In a verdict for pltf., but 
hud no damages, the proper cotmwj is 
to inutnict them that damages Is of 
the cssenco & send them back to re- 
consider their verdict, & the Jury may 
bring in a verdict for no^nal damages. 

llEiD V. Aknott, U921J 2 W. W. U. 
983. — CAN. 

>.]— Kaft r. Star 


Publishing Co., Ltd., (1925)4 D. L. R. 
129 ; 3 W. W. U. 177.— CAN, 

PART VIII. SECT. 2, SUB-SECT. 1. 

d. Apology by defendant — Effect 
of failwre to pay costa.) — Eastwood v. 
Hbndbbson (1897), 17 P. JL 678. — 

CAN. 
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nonsuited upon the merits, & afterwards brought 
a second action against deft, substantially for 
the same supposed cause of action, though slightly 
varying the words charged to have been spoken, 
the ct. stayed the proceedings in the second action, 
until the costs of the first should have been paid. — 
Hoare V. Dickson (1849), 7 C. B. 164 ; 6 Dow. 
& L. 577 ; 18 L. J. C. P. 168 ; 12 L. T. O. S. 402 ; 
137 E. R. 67. 

Annotations: — ^Refd. Cobbett v. Warner (18G6), L. R. 2 

S . B. 108 ; Morton r. Palmer (1882), 9 Q. B. D. 89. 
entd. Hoaro v. SUverlock (1850), 9 C. B. 20. 

2179. Certificate for costs In slander — Power of 
court.] — The judge may certify for costs in an 
action of slander. — Mowers v. Chatpield (1860), 
2 F. & F. 200. 


Sub-sect. 2. — Where Plaintiff Successful. 

A» In General, 

See Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 60, & R. S. C., Ord. 65, r. 1. 

2180. Whether costs follow event.] — In an action 
for slander the jury found the main issue in favour 
of pltf., but returned a verdict for one farthing 
damages only : — Held : pltf. was entitled to the 
costs of the action, — Macauster v. Steedman 
(1911), 27 T. L. R. 217. 

2181. Discretion of court.] — Pltf. sued 

deft, for slander in respect of a statement that 
pltf. had at a Parliamentary election voted twice 
in one division. Deft, admitted publication, & 
paid £10 10a. into ct. in respect of the words com- 
plained of without the meanings alleged in the 
innuendo which ho denied, & pleaded in mitiga- 
tion of damages certain letters of apology which 
ho had written. At the trial the jury found a 
verdict for pltf. with one farthing damages : — 
Held : there was no reason shown for interfering 
with the exercise of the judge’s discretion in 
giving pltf. his costs of the action. 

It was plain from R. S. C. Ord. 22, r. 1, that in 
actions for libel and slander money could not be 
paid into ct. in respect of matters as to which 
deft, denied liability in his pleadings (Vaughan 
Williams, L.J.), — Kinnell v. Walker (1911), 
27 T. L. R. 257, C. A. 

2182. .] — 21 Jac. 1, c. 16, s. 6, by which in 

actions for slanderous words, if the damages are 


under 40«. pltf. shall only recover as much costs 
as damages is not repealed by the Jud. Acts. 

Therefore, where pltf. in an action for slander 
for words actionable without special damage, 
recovered one farthing, & no order was made as 
to costs : — Held : pltf. was entitled to one farthing 
costs only. — B owey v. Bell (1877), 86 L. T. 640, 
0. A. ; svibsequent 'proceedings, svb nom, Bowey 
V, Bell, Brooks v. Israel, North v, Bilton, 
SiDDONS V. Lawrence (1878), 4 Q. B. D. 95, D. 0. 

Annotation : — Expld. Bowey v. Bell, Brooks v. Israel, 
North V. Bilton, Siddons v. Lawrence (1878), 4 Q. B. D. 95. 

Sec, now, No. 2184, post. 

2183. No certificate as to costs.] — Pltf. in 

an action of libel recovered one farthing damages. 
The judge at the trial refused to give any certificate 
with regard to costs : — Held : pltf. was entitled 
to costs. — Parsons v. Tinling (1877), 2 0. P. D. 
119 ; 46 L. J. Q. B. 230 ; 35 L. T. 851 ; 41 J. P. 
311 ; 25 W. R. 255. 

Annotations: — Folld. Bowey v. Bell (1877), 36 L. T. 550. 
Apprvd. Garnett v. Bradley (1878). 3 App. Gas. 944. Befd. 
Bowey v. Bell, Brooks v. Israel, North v. Bilton, Siddons 
V. Lawrence (1878), 4 Q. B. D. 95 ; Myers t?. Defrios (1880), 
49 L. J. Q. B. 266. Mentd. Green v. Wright (1877), 2 
C. P. D. 354 ; Qark v. Wallond (1883), 52 L. J. Q. B. 321 ; 
Rc Wood’s Estate, Ex p. Works & Bnildings Gomre. 
(1886), 31 Ch. D. 607. 

2184. .] — Where in an action for 

slander tried by a jury, pltf. obtained a verdict 
with nominal damages, the judge at the trial 
refusing to certify for costs : — Held : pltf. was 
entitled to his full costs. — G arnett v. Bradley 
( 1878), 3 App. Cjis. 944 ; 48 L. J. Q. B. 186 ; 39 
L. T. 261 ; 43 J. P. 20 ; 26 W. R. 698, H. L. ; 
revsg, (1877), 2 Ex. D, 349, C. A. 

Annotations : — Consd. Bowey v. Bell, Brooks v. Israel, 
North i’. Bilton, Siddons v, Lawrence (1878), 4Q.B.D.95. 
Apld. King v. Hawksworth (1879), 48 L. J. Q. B. 484. 
Refd. Ex p. Mercers’ Go. (1879), 10 Gh. D. 481. Mentd. 
Clarke v. Hocho (1877), 36 L. T. 727 ; Monmouth Corpn. 
& Monmouth Churchwardens & Overseers, etc. (1878), 
38 L. T. 612 ; Barton t?. Tilmarsh (1880), 49 L. J. Q. B. 
573 ; The Ganges (1880), 6 P. D. 247 ; Marsden r. L. & 
Y. Uy. (1880), 42 L. T. 630 ; Myers v. Dcfrlcs (1880), 
5 Ex. D. 180; Pcllas v. Neptune Marino Insce. (1880), 
28 W. 11. 405 ; Tennant v. Ellis (1880), 6 Q. B. D. 46 ; 
Re Morris, Ex p. Streeter (1881), 19 Ch. D. 216 ; Tiumer 
V. Bridgett & Wright (1882), 51 L. J. Q. B. 377 ; Brad- 
laugh V. Clarke (1883), 8 App. Gas. 354 ; Re Knight’s 
Will (1884), 26 Ch. D. 82 ; Hasker v. Wood (1885), 54 
L. J. Q. B. 419 ; Parnell v. Mort, Liddell (1885), 33 W. R. 
481 ; Sueiling Pulling (1885), 52 L. T. 335 ; Re Mills* 
Estate, Ex p. Works & Public Buildings Comrs. (1886). 
34 Ch. D. 24 ; Stokes v, Stokes (1887), 19 Q. B. D. 419 ; 
Re Williams, Jones r. Williams (1887), 36 Ch. D. 573 ; Re 
Jones (1889), 59 L. J. Ch. 157 ; Rockett r. Chippingdalo, 


21791. Certificate for costs in slander — 
Power of court .] — Stowaut v. Moffatt 
(1869), 20 C. P. 89.— CAN. 

2179 ii. .] — Shilunglaw r. 

Whiuukr (1909), 19 Man. L. R. 149.— 
CAN. 

«. Written or spoken defarncUioii — 
Costs on same footina>] — H Viet. No. 13, 
8. 1, aeooiHling to its true construction, 
placed on action for wortls spoken upon 
the same footing os rc^gards costs & 
other matters oa an action for written 
slander. — Harris v. Davies (1885), 10 
App. Cas. 279. — AUS. 

f. Not question for jury .] — The 

jury in an action for slander have no 
right to give costs by their verdict. — 
Campbell v. Linton (1868), 27 

U. C. R. 563.— CAN. 

g. Discretion of judge.] — Skinner 

V. Maib (1837), 5 O. S. 337.— CAN. 

h. .] — Hoqlb V. Hoqlb (1858), 

16 U. C. R. 618.— CAN. 

k. .1 — ^LUOYK V. OOSKI (1912), 

21 W. L. R. 681 ; 2 W. W. R. 669.— 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— A. 

2180 i. Whether costs follow event. ] — 
In an action for libel the jury found a 
verdict for pltf. ivlth one farthing 

J. — VOL. KXXU. 


damages. It was not apparent what 
had actuated the minds of the jury in 
assessing tho damages at one farthing : 
— Held ; in tho circmnstances the 
ordinary rule should prevail, & costs 
should be awarded to pltf. — L aiham 
V. Simons (1920), 23 W. A. L. R. 15. — 
AUS. 

2180 ii. .] — Peddf.r v. Moore 

(1855), 1 P. R. 117.— CAN. 

2180 iii, .] — ^WooD v. Mack AY 

(1880), 20 N. B. II. (4 P. & B.) 262.— 

CAN. 

2180 iv. .] — Wilson v. Roberts 

(1885), IIP. R. 412.— CAN. 

2180 V. .) — BABSS V. WAI.LACE 

(1888), 20 N. S. R. (8 R. & G.) 504.— 

CAN. 

2180 vi. .] — Croft v. Jodbey 

(1895), 28 N. S. R. (16 R. & G.) 78.— 

CAN. 

2180 vii. .] — ^When tho jury in 

an action for libel finds a verdict for 
pltf. with only ono dollar damages, 
deft, should not bo ordered to pay 
costs. — Manitoba Farmers* Hedge 
& Wire Fence Co. v, Stovel Co. 
(1903), 14 Man. L. R. 66.— CAN. 

2180 viil. .] — Where in an 

action for libel pltf. recovers only five 


cents Dy way of damages, he is entitled 
to his costs in tho absence of evidence 
of misconduct or of any reason for 
depriving him of costs other than the 
smallness of the damages awarded. — 
E.vrRRSON V. Ford -McConnell. Ltd. 
(1911), 16 B. C. R. 193.— CAN.’ 

2180 ix. Gallagher V. O’Neill 

(1896), 34 N. B. R. 194.— CAN. 

2180 X. .] — Bell v, Wilson 

(1900), 19 P. R. 167.— CAN. 

2180x1. .] — -The fact that a 

pltf. in a libel action recovers merely 
a nominal sum as damages does not 
per se warrant his being deprived of 
costs. — Mackenzie v. Cunningham 
(1901), 8 B. C. R. 206.— CAN. 

2180 xii. .] — The practice of 

allowmg no greater costs than d^nages 
in actions of slander, whore the verdict 
is imder forty shillings, is no longer the 
piuctioe in either tho Supreme (Jt. or 
in the county cts. The costa now 
follow the event, unless otherwise 
ordered. — Rosenberg v. Rich 
45 N. B. R. 86.— CAN. 

2181 1. Discretion of courtA 

— Adams v. McKenzie ^1889), 22 


N. S. R. (10 R. & Q.) 60. 


2181 ii. 


Magee v. 


Moyers (1870), 18 W. R. 842 
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Sect, 2. — Costs: Sub-sect. 2, A t B, {a) iSs (6), <fe C . ; 
sub-sect. 3.] 

[1891] 2 Q. B. 293 ; Goldhill v. Clarko (1892), 68 L. T. 
414 ; Re Fisher (1894), 63 L. J. Ch, 235 : R. v. L. C. 0. 
JJ., [1894] 1 Q. B. 453 ; The Dra«oman (1895), 11 T. L. R. 
428 ; R. V. London JJ., [1895] 1 Q. B. 616 ; Sion Ckillege 
V. London Ctorpn., [1900] 2 Q. B. 581 ; R. r. Speyer, [1916] 

2 K. B. 858 : Banbury v. Bank of Montreal, [1918] A. O. 
626 ; Reid, Hewitt e. Joseph, [1918] A. C. 717. 

2185. Application to Liverpool Court of 

Passage.]-^ A pltf. who recovers a s hillin g damages 
in an action for slander tried bv a jury in the 
Liverpool Ot. of Passage is entitled to his costs, 
unless the judge before whom the action was tried 
has ordered otherwise. — K ing v. Kawkesworth 
(1879), 4 Q. B. D. 371 ; 48 L. J. Q. B. 484 ; 41 
L. T. 411 ; 27 W. ll. 660, D. 0. 

AnriotoHona : — Mentd. Poyser t?. Minors (1881), 50 L. JT. 
Q. B. 555 ; Exp. Spolman, [1895] 2 Q. B. 174. 

2186. .] — The Law of Libel Amendment 

Act, 1888 (c. 64), is not retrospective. In spite 
of the provision in Law of libel Amendment 
Act, 1888 (c. 64), s. 6, that where actions have 
been consolidated the judge at the trial, if he 
awards to pltf. the costs of the action, shall there- 
upon make such order as he shall deem just for 
the apportionment of such costs between & 
against defts., R. S. C., Ord. 65, r. 1, still applies, 

& therefore costs ought to follow the event unless 
good cause is shown. 

Costs ought to follow the event, unless good 
cause be i^own. It has been held that con- 
temptuous damages are good cause. Here the 
damages though not large are not contemptuous 
(Charles, J.). — Hopley v. Williams (1889), 63 
J. P. 822 ; 6 T. L. R. 3. 

2187. Sum awarded indicating Jury’s 

approval of plaintiff.] — In considering whether to 
certi^ for costs upon a verdict being foimd for 
pltf. in an action for slander, the judge, although he 
disapproves himself of the action having been 
brought, will give effect to an indication oy the 
jury of a contrary opinion, & will treat a verdict 
for 40a. as such an indication. — H ume v. Marshall 
(1877), 37 L. T. 711 ; 42 J. P. 130. 

Good cause for depriving plaintiff of costs.] 

— See Nos. 2199-2204, post. 

2188. More than one defendant — Consolida- 

tion of actions.] — Hopley v. Williams, No. 2186, 
ante. I 

2189. Discretion of master — Cost of witnesses.] — I 
The master is in general sole judge of what wit- 
nesses shall be allowed on taxation, &; therefore 
when he had, in an action of libel, disallowed all 
witnesses to prove innuendoes, the ct. refused to 
interfere to make him review his taxation. — 
Skelton v. Seward (1832), 1 Dowl. 411. 

2190. Apology of defendant — Accepted by plain- 
tiff — Discretion of court.] — Deft, tendei-ed an 
apology & paid money into ct. in satisfaction of 
pltf.’s claim. After certain further proceedings 
pltf. accepted the apology Sc the money paid 
into ct. in satisfaction. The judge at chambers 
allowed pltfs. full costs. Deft, contended that 
he should be allowed costs incurred subsequent 
to the payment into ct.. & appealed : — Held : 
there is no provision whereby “ good cause ” 
in such a case can be shown to deprive pltf, of his 
costs ; the costs were in the discretion of the 
judge, & therefore no appeal lay.— M arriage v. 
Wilson (1889), 63 J. P. 120, D. C. 

2191. Less sum awarded than sum paid Into 


Slandeb. 

oourt,]—BBST r. Osborne, Garrett & Co. (1896), 
12 T. L. R. 419. 

Annotation: — B^. Brown v. Feeney (1906), 22 T. L. R. 
393. 

2192. Mayor’s court — Jurisdiction to order costs 
— No scale provided — Less than five pounds re- 
covered.] — The fact that in a particular case no 
scale of costs is provided b^r the Mayor’s Ct. of 
London Rules, 1890, is not in itself sufficient to 
show that that ct. has no inherent jurisdiction 
to order costs in the cases not specifically provided 
for. 

Semble : in actions for libel tried in the Mayor’s 
Ct. of London, in which less than £6 is recovered 
the ct. has jurisdiction to order costs to be paid 
to the pltf., beyond ct. fees & allowances to wit- 
nesses ^though no scale is provided by the rules 
for such a case. — Hall v. Launspach, [1898] 
1 Q. B. 613 ; 67 L. J. Q. B. 372 ; 78 L. T. 243 ; 
14 T. L. R. 215 ; 42 Sol. Jo. 251, C. A. 

2193. Apportionment of costs — Between various 
defendants — Different defences.] — In an action 
of libel against two defts. one deft, admitted his 
liability & pleaded an apology, the other pleaded 
justification. At the trial a verdict was found 
against both defts. for £760, & judgment was 
entered for pltfs. for that sum, with costs to be 
taxed : — Held : deft, who pleaded the plea of 
justification w'as alone liable for the costs occa- 
sioned to pltfs. by &: in consequence of that plea, 
& other deft, was not liable for those costs. — 
Hobson v. Leng (W. C.) & Co., [1914] 3 K. B. 
1245 ; 83 L. J. K. B. 1624 ; 111 L. T. 954 ; 30 
T. L. R. 682 ; 59 Sol. Jo. 28, C. A. 

D. Depriving Plaintiff of Costs. 

(a) In General. 

See R. S. C., Ord. 65, r. 1. 

2194. Discretion of Judge — Power of Court of 
Appeal to review.] — In 1838, pltf. having obtained 
a verdict, with one faiLhing damages, in an action 
of libel, the judge certified to deprive him of costs 
under 43 Eliz. c. 18. Pltf. did not sign judgment 
until after the passing of 3 & 4 Viet. 1841, c. 24, 
which repeals the provisions of 43 Eliz. c. 18 as 
to costs in personal actions. He then signed 
judgment, & gave notice to tax full costs ; but 
the Master refused to allow more than one farthing. 
Pltf. afterwards obtained a rule for a review of 
taxation, which was argued ; but before judgment 
was given, 4 & 5 Viet. c. 28, w'as passed, under 
which deft, obtained a rule to show cause why all 
proceedings should not be stayed, on such terms as 
the ct. should direct : — Held : ( 1 ) the proceedings 
should be stayed, upon payment by deft., within 
three weeks, of all costs incurred by pltf. since the 
passing of 3 & 4 Viet. c. 24, & also the costs of this 
application. 

(2) The ct. would not review the opinion of the 
judge, who certified at the trial to deprive the 
pltf. of his costs. — Merrick v. Wakley (1842), 
11 L. J. Q. B. 249 ; 6 Jur. 803. 

Annotationa: — Generally, Mentd. Barrow r. Amaud (1846), 
10 Jur. 319 ; Barber r. JosBopp (1857), 1 H. & N. 678. 

2195. .] — (1) The mere fact that the 

jury have given ozxly a farthing damages to pltf. 
in an action for libel is not conclusive to show ihat 
“ good cause ” existed for depriving pltf. of coats, 
but it is an element to be taken into account. 

(2) The Ct. of Appeal wiU review the decision 
of a judge that good cause existed for depriving 


PART VIII. SECT. 2, S JB-SECT. 2.— 
B. (a]. 

1. Discrcli(m of judge.] — Althuuah 


rule 


428 gives to the Judge or ot. 
■" ot depriving any of the 
^ ^tion, or deft., of 
their cobts ; it does not confer the 


5 !T of oon3i>olling a suocetafol party 
ay the costs of an unsuccessful 
r . — WuAs V. Carman (1888), 14 
A. R. 656.-~CAN. 
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pltf. of costs, but not a decision that no good 
cause existed. — ^M oobb v. Gill (1888), 4 T. L. R. 
738, 0. A. 

2196. .] — Marriage v, Wilson, No. 

2190, ante, 

.] — See, cUdo, No. 2207, poai> 

2197. Necessity for prompt application.] — 

In two actions of slander, the verdict being a 
farthing damages in each case, the ct. refused 
an application to deprive pltf. of his costs, which 
was made more than two years after trial ; & 
determined to consider upon its merits another 
which was made about ten days after trial. — 
Bowey V. Bell, Brooks v. Israel, North v. 
Bilton, Siddons V. Lawrence (1878), 4 Q. B. D. 
95 } 48 L. J. Q. B. 161 ; 39 L. T. 007 ; 43 J. P. 
287 ; 27 W. R. 247, D. C. 


(b) Grounds for. 

2198. General rule — Good cause must be shown.] 
— Hopley V. Williams, No. 2180, ante. 

2199. Small amount of 


Pltf. brought an action for damages for a libel 
published in the Star. The Times had published 
a letter signed by pltf., & in the same issue a 
leading article thereon, & a few days after a letter 
from some one else upon the subject of the letter. 
The Star thereupon published the article com- 
plained of, commenting upon what had appeared 
in the Times, & making a personal attack upon 
pltf. Defts. pleaded that their ^ article was 
comment upon a matter of public interest, ihe 
jury found a verdict for pltf. with 1^. damages. 
The ct. was of opinion that it was obvious that the 
letter was not really written by pltf., but that she 
had allowed her name to be used for the pilose 
of raising a political controversy & 
political opponents : — Held : it was, under these 
circumstances, oppression on the part of pltf. to 
bring the action, & that there was, therefore, good, 
cause for which the judge might, in the exercise 
of his discretion, deprive pltf. of costs. 0 Connor 
V. Star Newspaper Co., Ltd. (1893), 68 L. i. 
146 ; 9 T. L. B. 233 ; 4 R. 271. 0. A. 


-.J — mxiiJRS V. hTNANCIAL NEWS 

(1888), 5 T. L. R. 42. 

2201. .] — Moore v. Gill, No. 2195, 

ante. 

2202. .] — Pltf. claimed damages from 

deft, in respect of an alleged libel & slander. 
Deft, counter-claimed in respect of statements 
made about him by pltf. At the trial of the 
action the jury found for pltf. on the claim with 
one fartliing damages & for deft, on the counter- 
claim with 48a. damages : — Held : pltf. should be 
deprived of his costs, deft, was entitled to the 
costs of his counter-claim. — Nicolas v. Atkinson 
(1909), 25 T. L. R. 508. I 

2203. .]— Pltfs. sued defts. for Hbel 

& obtained a verdict for one farthing damages : — 
Held : the conclusion to be drawn from the 
verdict was either that the jury thought that the 
charges were nearly true, or that they thought 
that pltfs. had suffered no commercial damage, & 
in those circumstances each party should beaj 
their own costs. — Red Man’s Syndicate, Ltd. v. 
Associated Newspapers, Ltd. (1910), 20 T. L. R. 
394. 

2204. Small amount not necessarily con- 

temptuous.] — Hopley v. Williams, No. 2186, 
ante. 

.] — Compare Nos. 2180-2187, ante. 

2205. Acceptance of money paid Into court.] — 
Marriage v. Wilson, No. 2190, ante. 

2206. Conduct of plaintiff.] — In an action to 
recover damages for an alleged libel contained in 
a private letter, the jury awarded pltf. £10 damages. 
The judge, on the application of deft.’s counsel, 
& on the ground that the pltf.’s own conduct had 
led to the libel being written, gave judgment for 
the £10 without costs : — Held : on appeal, the 
judgment was right. — Harnett v. Vise (1880), 
5 Ex. D. 307 ; 43 L. T. 645 ; 29 W. R. 7, C. A. 

Annotations: — Apld. Rostock v. Itamsay U. C., [1900] 2 

Q. B. 616. Consd. Westgate v. Crowo, [10081 1 K. B. 

24 : Dann v. Curzon (1610) 104 L. T. 66. Beta. Roberts 

V. Jones, WUley v. G. N. Ry., [1891] 2 Q. B. 194 ; Ritter 

V. Godfrey, [1920] 2 K. B. 47. 

2207. Oppression on part of plaintiff.] — 


C. Amount Recovered Within Limits of County 

Court Acts. 

See County Courts Act, 1888 (c. 43), s. 50; 
County Courts Act, 1919 (c. 73), s. 11 ; Administra- 
tion of Justice Act, 1925 (c. 28), s. 20. 


Sub-sect. 3.— Where Both Parties Partially 

Successful. 


See, now, R. S. C., Ord. 65. 

2209. What costs allowed—Part of statement 
not actionable — Right of plaintiff to entire costs.] — 

Jacob v. Mills (1614), Cro. Jac. 343 ; Jenk. 339 ; 
1 Roll. Rep. 24 ; 79 B. R. 293 ; sub nom. Miles 
V. Jacob, Hob. 6, Ex. Ch. 

AnnoUiiions Refd. Cutting v. Wilkins (1702), 11 Mo^Rep. 
24 ; Button v. Heyward ^1721), 8 Mod. Kep. 24. Mentd. 
Fleetwood v. Curley (1619), Hob. 267 ; Oates v. Aylett 
(1648), Aleyn, 74 ; Mayno v. Digio (1672), Froem. K. B. 
46 ; R. w. Griepo (1696), 1 Ld. Raym. 256 ; Whitbera v. 
Warner (1720), 1 Stra. 809. 

2210. Costs of successful Issues — Issue 

fniinH fnr HRfAnria.nt — Subsefluentlv held bad in 


law.] — In an action of libel, deft, pleads the 
general issue & six special pleas ; verdict for pltf. 
on general issue & one special plea, for deft, on 
the other five. Upon motion, judgment is entered 
up for pltf., non obstante veredicto, as the five pleas, 
the issues on which are found for deft., are bad in 
ja,^ . — Held : on application for costs, that neither 
party was entitled to the costs of the issues found 
for deft., on which the judgment of the ct. was 
finally entered for pltf.— Goodburne v. Bowman 
(1833), 9 Bing. 667 ; 2 Dowl. 206 ; 3 Moo. & S. 
69 ; 2 L. J. C. P. 148 ; 131 E. R. 764. 

2211. .] — Where, in case for libel, on 

the general issue, the jury found for pltf., & also 
found as a fact, that a great part of the declaration 
did not apply specifically to pltf., though there 
were innuendoes by which it was endeavoured to 
connect him with the matter complained of : — 
Held : deft, was entitled to the costs of tha^axt. — 
Prudhommb V. Fraser (1835), 2 Ad. & El. 646 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

219Si. Oeneralrule — Good cause must 
be — Pltf. can b© deprived of 

costs for good cause only. — W ell- 
banks V. CONOBR (2) (1888), 12 P. R. 


447.— CAN. 

219811. . 3— Bell V. Wilson 

(1900), 16 P. R. 107.— CAN. 

2198 m. .}— Pickles v. 

SiNFiELD, 24 C. L. T. 27. — CAN. 

22061. Comhtcfo/pfalnfiff.]— PiCKEiB 


13. Lane (191S), 13 E. L. R. 276; 13 
D, L. R. 79 ; 46 N. S. R. 301.— CAN. 

PART VIU. SECT. 2, SUB-SECT. 3. 

2211 i. Whoi coats allowed — Coats of 
auoceasfid iaauca.l — ^Welly t>. Witbon- 
[19221 V T, T) -leo 
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Sect. 2. — Costs: Sub'-secte. ^ & 4:, Pari IX, Sect* 
1; Sub-sects. 1 <fc2. Sect. 2: Syb-sect, 1, A,'] 

1 Har. & W. 6 ; 4 Nev. & M. K. B. 612 ; 4 L. J. 
K. B. 87 ; 111 E. R. 248. 

AnnotcUions : — Apld. Doo d, Errinffton v. Erringdon (1836), 4 
Dowl. G02. Consd. Anderson r. Chapman (1830), 5 M. 
& W. 483 ; Biddulph v. Chamberlayne (1851), 17 Q. B. 
351. Reid. Bird v. Ponrioo (1840), 4 Jur. 970 ; Dollsser 
V. Towno (1841), 1 Q. B. 333 ; Daniel v. Barry (1843), 
12 L. J. Q. B. 113 ; Doe d. Bowman v. Lewis (1844), 13 
M. & W. 241. 

2212. .] — In case, for libel, there was a 

plea of not guilty, on which the verdict was found 
for deft., &. severfd pleas of justification, on which 
the jury found for pltf., because deft, offered no 
evidence in support of them : — Held : though deft, 
was entitled to the general costs, pltf. was entitled 
to the costs of the issues on the pleas of justifica- 
tion, including both the costs of the plestdings, & 
of evidence provided to rebut them. — Spencer v. 
Hajvierton (1836), 4 Ad. & El. 413 ; 1 Har. & W. 
700 ; 6 Nev. & M. K. B. 22 ; 6 L. J. K. B. 114 ; 
111 E. R. 843. 

Annotations Apld. Nowton v, Holford (1845), 1 C. B. 141 ; 
Howell r. Kodbord (1849), 4 Exch. 309. Mentd. Bird 
i'. Higgiuson (1836), 5 Ad. & El. 83 : Partridge v. Gardner 
(1849), 4 Exch. 303 ; Callander v. Howard (1850), 10 
C. B. 290. 

2213. .] — Wells v. Thompson (1855), 

26 L. T. O. S. 176. 

2214. .] — Upon a reference of all 

matters in difference in a cause, the costs to abide 
the event of the award, the party in whose favour 
the action is decided by the award is entitled to the 
costs of the cause, although some of the issues may 
be found in favour of the other party. To one of 
several counts in an action of slander deft, pleaded 
a multifarious plea of justification, setting forth 
a scries of statements of facts, any one of which 
was a sufficient answer to such count. Ujion a 
reference of the cause, the arbitrator found that 
one of such statements in the plea w’as true, & 


that the others were untrue. The finding on the 
issues as to another count was for pltf., who had 
the general costs of the cause: — Held: (1) the 
finding of part of such plea to be untrue was not 
a finding of an issue for pltf. within 0. L. P. Act, 
1862 (c. 76), s. 31, or of r. 74, 1831, & pltf. was, 
therefore, not entitled to the costs of the issue on 
such plea ; (2) deft, was entitled to the costs of 
so much of the plea as was found in his favour, 
including costs of evidence applicable to such part, 
though also applicable to the residue of the plea, 
but not to the costs of any evidence applicable 
only to that part of the plea which was found to be 
untrue. — ^Reynolds v. Harris (1868), 3 C. B. 
N. S. 267 ; 28 L. J. 0. P. 26 ; 30 L. T. O. S. 275 ; 
4 Jur. N. S. 856 ; 5 Jur. N. S. 365 ; 140 E. R. 743. 

Annotations: — As to (2) Consd. Brown v. Houston, [1901] 

2 K. B. 855. Reid. Cavort t*. Soindo Ky. (1865), 18 C. B. 

N. S. 306. 

2215. Damages remitted by plaintiff — In 

respect of particular counts — Costs of such counts.] 

— In an action of slander, the declaration contained 
ten counts, the jury found a verdict for pltf., with 
£50 damages on the seventh count, & £100 on the 
other nine counts. On a writ of error being 
brought, the ct. held the sixth count was bad, &, 
consequently, a venire de novo must be awarded ; 
but on pltf. consenting to remit the £100 damages, 
the Ct. of Exch. directed that the verdict should 
be retained on the seventh count : — Held : pltf. 
was not entitled to the costs of the other nine 
counts. — Dadd v. Crease (1833), 2 Cr. & M. 223 ; 
4 Tyr. 74 ; 149 E. R. 742 ; siib nom. Dann v. 
Crease, 2 Dowl. 269 ; sub nom. Dods v. Creese, 
3 L. J. Ex. 12. 

Sub-sect. 4. — Effect of Verdict on Costs. 

See Juries, Vol. XXX., pp. 245, 246, Nos. 
443-450. 


Part IX. — Injunction. 


Sect. 1.— JURISDICTION OF COURT. 

Sub-sect. 1. — In General. 


See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 45. 

2216. Interlocutory Injunction.] — Quartz Hill 
Consolidated Gold Mining Co. v. Beall, 

‘>•>49 


* JL 

2217. .j — L iverpool Household Storej 

Assocn. r. Smith, No. 2254, post. 

2218. .] — Deft, having published a docu 

ment containing charges of fraud, perjury, & 
conspiracy against pltf., pltf. brought an actiot 
for libel, A recovered judgment for £1,000 damages 
of no i>art of whicti could he obtain payment 
Deft, continued to publish documents repeat ing 
the same charges, & pltf. commenced the preseni 
action for an injunction & damages : — Held 
though the ct. had jurisdiction to grant an inter 
locutory injunction to restrain further publicatioi 
of the libel, there was in this case no reason t< 
apprehend any such danger of injury to pltf 
in person or property, as to make it right to gran 
one. — Salomons v. Knight, [18911 2 Ch 294 
60 L. J. Ch. 743 ; 64 L. T. 589 ; 39 W. R. 500, C. A 


2219. .] — Oppenheim v. Mackenzie (1898), 

42 Sol. Jo. 748. 

2220 . Under special circumstances.] — The 

ct. has jurisdiction to restrain by injunction, & 
even by an interlocutory injunction, the publica- 
tion of a libel. But the exercise of the jurisdiction 
is discretionary, & an interlocutory injunction 
ought not to be granted except in the clearest cases ; 
in cases in which, if a jury did not find the matter 
complained of to bo libellous, the ct. would set 
aside the verdict as unreasonable. An inter- 
locutory injunction ought not to be granted when 
deft, swears that he will be able to justify the libel, 
& the ct. is not satisfied that he may not be able 
to do so. — ^Bonnard v. Perryman, [1891] 2 Ch. 
269 ; 60 L. J. Ch. 017 ; 05 L. T. 606 ; 39 W. R. 
435 ; 7 T. L. R. 453, C. A. 

Annotations : — Conid. (ioliard v. Marshall, [1892] 1 Ch. 571. 
FoUd. Champion v. Blrminffbam Vinegar Brewery Co. 
(1893), 10 T. L. R. 164 : Monaon v. TuaaaucU, Monaon v. 
TuaHaud, [1894] 1 Q. B. 671 ; Loallo v. Tucker (1896). 
40 Sol. Jo. 780; J^^o^vton r. Amalgamated Muaiolana' 
Union (1896), 12 T. L. R. 623. Diftd. London & Northern 
Bank v. Newnoa Q899), 16 T. L. R. 76. Co&sd. Corelli 
V. Wall (1906), 22 T. L. li. 532. Raid. Salomons v. Knight, 
[1891] 2Ch. 294 ; Leei?. Oibbij^ (1892), 67 L. T. 203 : He 
Evelyn, Ex p. Qoneral Public works &, Aaaeta Co. (1894), 


PART IX. SECT. 1. SUB-SECT. 1. 
22161. Interlocutory injunciion,]- 


I Though In England the cts. have not 
of late restrained publication before 
* the (luostion of liuol has been aub- 


I mltted to a jury, there is undoubted 
power to do bo. — WoLnesosN r. 
GtUfiS (1892), 2 B. C. 11. 279.--UAN. 



Part IX. — Injunction. 


181 


1 Mans. 195 ; Mellln v. White (1895). 59 J. P. 028 ; White 
JL*. MeUin, [1896] A. C. 164 ; Lyons v. Wilkins, [1896] 1 
Oh. 811 ; Ellis V. National Union of Conserrative & 
Opns^titutlonal Assocns. Middleton & Southall (1900), 

*• Watson v. Daily Record (Glasgow). 
U007 11 K. B. 853 : R. v. Blumenfeld, Exp. Tapper (1912), 
^8 T. L. R. 308. tfentd. Cowley v. Cowley. [1900] P. 305 
Dyson v. A.-G., [1911] 1 K. B. 410. 

2221. — .] — There is jurisdiction to 

restrain a libel, but the injunction ought not to 
be granted except in the clearest cases, wliich 
are defined to be those in which, if the jury do 
not find the matter complained of to be libellous, 
the ct. will set aside the verdict as unreasonable 
(Chitty, J.). — Leslie & Co., Ltd. v. Tucker 
(1890), 40 Sol. Jo. 780. 

2222. Libel calculated to injure plaintiff in 

his trade.] — Pink v. Federation of Trades &> 
Labour Unions connected with Sihpping, 
Carrying & other Industries, No. 120, ante. 

2223. ,] — The ct. has power to restrain 

by injunction on interlocutory motion the publica- 
tion of placards & circulars containing false 
statements injurious to trade where the ct. is 
satisfied upon the facts & evidence before it that 
such statements are false. — Collard v. Marshall, 
[1892] 1 Ch. 571 ; 61 L. J. Ch. 208 ; 00 L. T. 
248 ; 40 W. R. 473 ; 8 T. L. R. 205. 


Annotations : — Consd. Pink v. Federation of Trades & Labour 
Unions connected with Shipping, Carrying, etc. Industries 
(1892), 67 L. T. 258 ; Lloyd's Bank v. Roj^al British Bank 
(1903), 19 T. L. R. 648. Befd. Lee v. Gibbings (1892), 
67 L. T. 263 ; Jarrahdalo Timber Co. & M'Lean tj. 
Temporley Sc Elliott (1894), 11 T. L. It. 119 ; Mooaon v. 
Tussauds, Monson v, Tussaud, [1894] 1 Q. B. 671. 

2224. Perpetual Injunction — Restraint of further 
publication of matter found to be defamatory — At 
hearing of action.] — Hinrichs v. Berndes, [1878] 
W. N. 11. 

Annotation: — Consd. Thorley’s Food for Cattle Co. r. 
Massarn (1879), 41 L. T. 543. 

2225. — 1 .] — The ct. has power to 

issue an injunction to restrain deft, from publishing 
of pltf., to the injury of his trade, matter wliich 
a jury have found to be libellous. Semble : this 
power may be, exercised by the judge who tries 
the cause. — Saxby v. Easterbrook & Hannapord 
. (1878), 3 C. P. D. 339 ; 27 W. R. 188. 

Annotations: — Consd. Thorley’s Cattle Food Co. r. Massain 
(1880), 14 Ch. D. 763. Retd. Shuw v. Jersey (1879), 4 
C. P. D. 120 ; Thomas t?. Williams (1880), 14 (3h. D. 864 ; 
Mogul SS. Co. V. M'Gregor, Gow (1885), 15 Q. B. D. 
476 ; Armstrong v. Armll (1886), 2 T. L. 11. 887 ; Bonnard 
V. Perryman, [1891] 2 Ch. 269 ; C'hampion v. Birmingham 
Vinegar Brewery Co. (1893), 38 Sol. Jo. 142 ; Mousou t'. 
Tussauds, Monson v. Tussaud, [1894] 1 Q. B. 671. 

2226. Matter injurious to plaintiff’s trade.] 

— Thorley’s Cattle Food Co. v. Massam, 
No. 2612, post. 

2227. .] — Thomas v. Williams, No. 

2611, post. 


SuB-SBcrr. 2. — Extent and Limits of 
Jurisdiction. 

2228. Whether slander included.] — B. was 

employed to man^e one of L.’s branch offices for 
the sale of machines, & resided on the premises. 
He was dismissed by L,, & on leaving gave the 
postmaster directions to forward to his private 
residence all letters addressed to him at L. ’a branch 
office. He admitted that among the letters so 
forwarded to him were two which related to L.’s 
business, & that he did not hand them to L., but 
returned them to the senders. After his dismissal 


he went about among the customers making ora 
statements reflecting on the solvency of L., & 
advised some of them not to pay L. for machines 
which had been supplied through himself. L. 
brought an action to restrain B. from making state- 
ment to the customers or any other person or 
persons that L. was about to stop payment, or was 
in difficulties or insolvent, & from in any manner 
slandering L. or injuring his reputation or business, 
& from giving notice to the post office to forward 
to B.’s residence letters addressed to him at L.’s 
office, & also asking that he might be ordered to 
withdraw the notice already given to the post 
office : — Held : the ct. has jurisdiction to restrain 
a person from making slanderous statements 
calculated to injure the business of another person, 
& this jurisdiction extends to oral as well as written 
statements, though it requires to be exercised with 
great caution as regards oral statements ; & in the 
present case an injunction ought to be granted. — 
Looo (Hermann) v. Bean (1884), 26 Oh. D. 306 ; 
53 L. J. Ch. 1128 ; 51 L. T. 442 ; 32 W. R. 994 ; 
sub norn. Logo (Hermann) v. Bean, 48 J. P. 708, 
0. A.. 

Annotations : — Distd. Liverpool Household Stores Assocn. v. 

Smith (1887), 37 Ch. 1). 170. Refd. Monson v. Tussauds, 

Monson v. Tussand, [1894] 1 Q. B. 671. Mentd. Pudde- 

phatt V. Leith, [1916] 1 Ch. 200. 

2229. .] — Clarke v. Main (1904), Times, 

Mar. 24. 

2230. Whether confined to trade libels.] — 

Monson v. Tussauds, Ltd., Monson v. Tussaud 
(Louis), No. 23, ante. 

2231. .] — This was a motion on behalf of 

pltf., an author, to restrain deft., a publisher, from 
publishing or selling a certain book otherwise than 
in the form in which it was prepared by the author, 
or from representing that pltf. was the author of 
the book published by deft. The book was 
originally published in its complete form in 1886, 
In 1892 the publisher issued an edition of the book, 
omitting the preface, table of contents, intro- 
duction, bibliographical notice, & index. The 
ground of the motion was that the publication of 
the book in a mutilated form caused an injury to 
pltf.’s reputation as an author : — Held : pltf.’s 
remedy in law was libel, with the exception of a 
case of trade libel, the ct. would not grant an 
injunction to restrain a libel before the case had 
been submitted to a jury. — Lee v. Gibbings 
(1892), 07 L. T. 203 ; 8 T. L. R. 773 ; 30 Sol. Jo. 
713, 

Annotation : — Refd. Monson v. Tussaud, Monson v. Tussaud 

(1894), 03 L. J. Q. B. 454. 


Sect. 2.— GROUNDS FOR GRANTING OR 
REFUSING. 

Sub-sect. 1. — Interim Injuncthon. 

A. In General. 

2232. Conditions precedent to grant — Decision 
by court as to whether statement libellous.] — The 
question of libel or no libel is for the jury. It is 
for the jury & not for the ct. to construe the 
document, & to ^y whether it is a libel or not. 
To justify the ct. in granting an interim injunction 
it must come to a decision upon the question of 
libel or no libel, before the jury decides whether 
it is a libel or not. The jurisdiction is of a delicate 
nature. It ought only to be exercised in the 
clearest cases, where any jury will say that the 


PART IX. SECT. 2, SUB-SECT. 1.— A. 

^•Conditions precedent to grant.] 
~Waea deft, takes upon himself the 
onus of justlfloatioa & the ot. is not 


satisdod that ho may not bo able to 
Justify the libel, an interlocutory in- 
junction ought not to be granted. — 
GALIAOHEB t?. TUOHT (1924). 68 


I. L. T. 134.— IR. 

>»• - — .] — Before granting an 
interdlpt on motion to restrsdn the 
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Sect, 2. — Grounds for granting or refusing: Sub-sect. 

1, A, & B.; sub-sect. 2.] 

matter complained of is libellous. The ct. must 
also be satisfied that in all probability the alleged 
libel was untrue, & if written on a privileged 
occasion that there was malice on the part of deft. 
(Lord Esher, M.R.). — Couuson (William) & 
Sons v. Coulson (James) & Co. (1887), 3 T. L. R. 
846, C. A. 

Annotations : — Apprvd. F(dld. Lirerpool Household Stores 

Assoon. v. Smith (1887), 37 Ch. D. 170 ; Poulett r. Chatto 

it Winduei (1887), 4 T. L. It. 142 ; Bonnard tj. Perryman, 

[1891] 2 Ch. 260. Consd. Monson v. Tuasauds, Monson 

V. Tuaaaud, [1804] 1 Q. B. 671. Apprvd. Opponheim v. 

Mackenzie (i898), 42 Sol. Jo. 748. Retd. Champion e. 

Birmilurham Viueifar Brewery Co. (1893). 38 Sol. Jo. 142 ; 

He Evelyn, Ex p. General Public Works & Assets Co. 

(1894), 1 Mans. 105 ; Lyons v. Wilkins (1896), 74 L. T. 

358 ; Newton v. Amalgamated Musicians’ Union (1896). 

12 T. L. R. 623. 

2233. .] — Liverpool Household 

Stores Assocn. v. Smith, No. 2254, post 

2234. .] — Lloyds Bank, Ltd. v. 

Royal British Bank, Ltd. (1903), 19 T. L. R. 
548 ; 47 Sol. Jo. 003 ; on appeal, 19 T. L. R. 004, 
C. A. 

2235. Decision of court that statement 

untrue.] — (1) To obtain an interlocutory injunc- 
tion restraining deft, from issuing circulars, etc., 
stating the wrongful user by pltf. upon his manu- 
factured articles of labels claimed by deft., & 
from threatening pltf.’s customers with legal 
proceedings for selling his articles bearing the labels 
in question, pltf. must satisfy the ct. that the 
statements in the circulars, etc., complained of 
are in fact untrue. 

(2) The fact that deft., having commenced 
actions against pltf. & his customers for injunctions 
restraining the wrongful user of the labels in 
question, had not thought fit to move for inter- 
locutory injunctions : — Held : no ground by itself 
for granting pltf. the injunction sought for. — 
Anderson v. Liebig’s Extract of Meat Co., 
Ltd. (1881), 45 L. T. 757. 

2236. .] — Quartz Hill Consolidated 

Gold Mining Co. v. Beall, No. 2242, post. 

2237. .] — Armstrong v. Armit, No. 

2253. post. 

2238. .] — Coulson (William) & Sons 

V. COUI.SON (James) & (^o,, No. 2232, ante. 

2239. .] — Poulett v. Chatto & 

WINDUS (1887), 4 T. L. R. 142, C. A. 

2240. .] — Bonnard v. Perryman, No. 

2220, ante. 

2241. — .] — Pltfs. in an action for libel, 

six labour candidates for the office of borough 
councillor at a municipal election then about to be 
held, moved to restrain defts. from publishing 
statements to the effect that pltfs. were com- 
munists. Defts. alleged that they were prepared 
to justify the statements complained of at the 
trial: Held: (1) although a statement that a 
man was a communist was probably libellous, 
where justification was pleaded, an interlocutory 
injunction ought not to be granted unless the ct. 
was satisfied that defts. had no reasonable prospect 
of success at the trial; (2) the statements com- 
p amed of were not false statements as to personal 
charact^ within Municipal Elections Corrupt & 
Illogal Practices Act. 1884 (c. 70). Injunction 

Associated Newspapers, Ltd. 

205 ; 42 T. L. R. 37. ’ 

Decision of court that defendant ' 


actuated by malice — ^Privilege.] — A solr., acting for 
some shareholders in a co., printed circulated, 
but only among the shareholders, a circular con- 
taining very strong reflections on the mode in 
which the co. hafl been brought out, & on the 
conduct of the promoters directors, & proposing 
a meeting of shareholders to take steps to protect 
their interests. The co. commenced an action to 
restrain the further publication, & applied for an 
interlocutory injunction, which was granted : — 
Held : (1) the ct. had jurisdiction to interfere on 
interlocutory application to restrain the publica- 
tion of a libel ; (2) but this jurisdiction was to be 
exercised with great caution, & would not in 
general be exercised unless applt. satisfied the ct. 
that the statements in the document complained 
of were untrue ; (3) still more caution was requisite 
where the document in question was prima facie 
a privileged communication, so as not to be 
actionable unless express malice was proved, the 
question of malice being one which cannot con- 
veniently be tried on interlocutory application. 

In the present case the ct. not being satisfied 
on the evidence that the statements in the docu- 
ment were false or malicious, the order for an 
injunction was discharged. — Q uartz Hill Con- 
solidated Gold Mining Co. v. Beall (1882), 20 
Ch. D. 501 ; 61 L. J. Ch. 874 ; 46 L. T. 740 ; 30 
W. R. 683, C. A. 

Annotations : — As to (1) Consd. Bonnard r. I’errynian, (18911 

2 Ch. 269. Befd. Pollard v. Photoifraphic Co. (1888), 

40 Ch. D. 345. As to (2) Retd. Poulett v. Chatto & 

Windus (1887), 4 T. L. R. 35. As to (3) Refd. London 

Motor-C^b Pniprietors Assocn. & British Mot4:)r*Cab Co. 

V. Twentieth Centnrj" J’rt'ss (1912), Ltd. (1917), 34 T. L. R. 

68. Generally. Mentd. Quartz Hill Ckmsolidatcd Gold 

Mining Co. v. Eyre (1883), 11 Q. B. D. 674. 

2243. .] — Coulson (William) 

& vSons V. Coulson (James) & Co., No. 2232, ante. 

2244. Decision of court as to probable 

damage.] — S alomons v. Knight, No. 2218, ante. 

B. Particular Instances, 

2245. Privileged occasion — Existence of malice 
doubtful.] — M ulkern v. Ward, No. 1758, ante. 

2246. .] — COUI.SON (William) & 

Sons v. Coulson (James) & Co., No. 2232, ante. 

2247. .] — Quartz Hill Consolidated 

Gold Mining Co. v. Beall, No. 2242, ante. 

2248. .] — The law has been settled by 

a decision of the C’t. of Appeal in Bonnard v. 
Perryrnan, No. 2220, ante. The law has been settled 
to be tliat an injunction ought not U* be granted 
in such case unless the ct. be absolutely satisfied 
that a wrong is being done, & that it is not so if 
a jury may, on any ground reasonably suggested, 
find that a wrong has not been done. The 
occasions on which these alleged libels were issued 
were all occasions on which, unless abused, 
privilege might exist (Lord Coleridge, C.J.). — 
Champion & Co., Ltd. v. Birmingham Vinegar 
Brewery Co., Ltd. (1893), 10 T. L. R. 104 ; 38 
Sol. Jo. 142, D. C. 

2249. .] — Oppenheim v. Mackenzie 

(1898), 42 Sol. Jo. 748. 

2250. .] — The Home Secretary made 

an order sanctioning an increase of taxi-cab fares 
in London, &; the drivers’ trade union instructed 
defts., who were printers, to print a circular 
stating that the proprietors, with their usual greed 
& rapacity, were claiming the whole of the increase. 
Defts. printed the circular & delivered four 
thousand copies to the trade union. Thereupon 


to bo satisfied that the pnbli 
mreatenod would nooessarily be 
’ ^I'^t no defonoo such a 
^ public bcueflt, could be 
iished in an action pa the publloi 


& that nothing has occurred such as, 
e.p. consent to the publication, to 
deprive appot. of his remedy. — 
I^BBRTs e. The Oamo, Ltd., 

W. L. D. 26.-^i. AF. ' 


PART IX. SECT. 2. SUB-SECT. 1.— B. 

o. Imputation of murder.] — In- 
lunotlon granted until the trial to 
restrain defts., who professed to be 
mind readers, from preteiiding to givs 
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pltfs., who were an unincorporated body of taxi- 
cab owners, suing by their chairman, &, a limited 
CO. also owning taxi-cabs, brought an action 
against defts. for libel & moved for an injunction 
to rei^rain them, until the trial, from publishing 
the circular. At the hearing of the motion the 
evidence was that no further order had been given 
to defts., & they did not intend to print any more 
copies : — Held : as the injunction would, in the 
circui^tances, do no good, &; as there was a 
question whether the issue of the circular was not 
privileged, & as it was doubtful whether the action 
was properly framed, the motion must be refused. 
— London Motor Cab Proprietors Assocn. & 
British Motor Cab Co., Ltd. v. Twentieth 
Century Press (1912), Ltd. (1917), 34 T. L. R. 68. 

2251. Untrue statement as to financial position — 
Of friendly society.] — (1) An interlocutory injunc- 
tion was granted to restrain the circulation of an 
untrue statement as to the financial position of a 
friendly society. 

(2) A circular by a member of a friendly society 
issued to members for the purpose of obtaining 
a statutory investigation into the solvency of 
the society is not privileged unless believed to be 
true. — Hill v. Hart-Da vies (1882), 21 Ch. D. 
798 ; 61 L. J. Ch. 845 ; 47 L. T. 82 ; 31 W. R. 22. 

Annotation: — As to (1) Consd. Liverpool Household Stores 

Assocn. V. Smith (1887), 37 Cli. D. 170. 

2252. Of bank.] — The ct. granted an 

interim injunction to restrain the publication of a 
statement that pltf, bank was in liquidation. — 
London & Northern Bank, Ltd. v. Newnes 
(George), Ltd. (1899), 10 T. L. R. 76 ; subsequent 
proceedings (1900), 16 T. L. R. 433, C. A. 

2253. Libel not completely traversed.] — Defts. 
had in a newspaper article stated that pltfs., with 
whom were included a public co., had, by means 
of the use of corrupt influence with government 
officials obtained a number of contracts. Pltfs. 
applied for an interim injunction restraining defts. 
from further publishing such libels, but produced 
one affidavit only, in which it was not stated that 
the whole of the libels were untrue ; — Held : upon 
principle & authority the application must be 
refused. — Armstrong v, Armit (1886), 2 T. L. R. 
887, D. C. 

2254. Difficulty of framing injunction — In- 
sufficiently precise terms.] — (1) The jurisdiction to 
restrain by interlocutory injunction the publica- 
tion of a libel is of a very delicate nature, & will 
not be exercised except in a case w’here the ct. 
can see that the publication proposed to be 
restrained must necessarily bo of such a character 
that no jury could reasonably fail to find it to be 
libellous. 

(2) Where a trading co. claimed an inter- 
locutory injunction to restrain the publication 
in the newspaper of letters & statements in the 
future similar to others wliich had already been 
inserted in the same newspaper reflecting on the 
solvency & financial condition of the co., the Ct. 
of Appeal refused the application, on the ground 
that it would be almost, if not entirely, imprac- 
ticable so to frame the injunction as not possibly 
to include in its terms something that might not 
be libellous, independently of the difficulty, which 
could not be overlooked, arising from the fact that 
the question whether the statement complained of 
was libellous or not would have to be decided by 
the judge on the application to commit for breach 

lolormation at thoir public entertaln- 
nieats as to the oause of death of pltf.’s 
husband, intimating as they had done 
®'“^saoh entertainments, that ho met 
with his death at the bands of a sup- 


of the injunction. — ^Liverpool Household Stores 
Assocn. v. Smith (1887), 37 Ch. D. 170 ; 67 
L. J. Ch. 86 ; 68 L. T. 204 ; 30 W. R. 485 ; 4 
T. L. R. 93, C. A. 

Annotations :—Aa to (1) Reid. Monson r. TuMauds, Monson 
V. Tussaud, [1894] 1 Q. B. 671. As to (2) Reid. Bonnard v. 
Perryman, [1891] 2 269. 

2255. Justification pleaded.] — Burns v. Asso- 
ciated Newspapers, Ltd., No. 2241, ante. 

2256. Libel too unimportant — Though unjustifi- 
able.] — Salomons v. Knight, No. 2218, ante, 

2257. Question for Jury — Truth of libel.] — 
Plumbly V. Perryman, [1891] W. N. 04. 

2258. Meaning of words.] — Newton v. 

Amalgamated Musicians’ Union (1896), 12 
T. L. R. 623 ; 40 Sol. Jo. 716. 

2259. Case not sufficiently clear — Conflict of 
evidence.] — Monson v. Tussauds, Ltd., Monson 
V. Tussaud (Louis), No. 23, ante. 

2260. .] — Plant v. East Ham Corpn. 

(1906), 70 J. P. Jo. 244. 

2261. Publication oi black list by trade union.**] 

— In consequence of a dispute writh reference to 
an alleged preferential employment of non-union 
men by a building firm, a trade union published a 
poster headed “ Trollope’s Black List,” containing 
the names of non-union men employed by the firm. 
Upon motion for an interlocutory injunction to 
restrain the publication, it was decided that the 
publication was a purely malicious act & that 
therefore an interlocutory injunction must be 
granted. Defts. appealed : — Held : a primd facie 
case liad been established that defts. were doing 
more than was in fact necessary for their owm pro- 
tection ; & therefore the order for an interlocutory 
injunction ought not to be interfered with. — 
Trollope & Sons v. London Building Trades 
Federation (1895), 72 L. T. 342 ; 11 T. L. R. 
280, 0. A. ; subsequent proceedings (1896), 12 
T. L. R. 373, N. P. 

Annotations : — Refd. Newton v. Amalgamated Musicans’ 
Union (1896), 40 Sol. Jo. 716 ; Tafl Vole Ry. v. Amal- 

S ainatcd Soc. of Railway Servants, [1901] A. C. 426. 

[entd. Lyons v. Wilkins, [1896] 1 Ch. 811 ; Pratt v. 
British Medieal Assocn. (1918), 120 L. T. 41. 

2262. Husband & wife — Publication of libellous 
affidavits.]— H. v. H. (1900), 44 Sol. Jo. 706. 

2263. Case disclosing no right of action — Portrait 
of plaintiff on picture post cards — Untrue likeness.] 
— Defts. published & sold, without the consent 
of pltf., post cards on which were coloured repre- 
sentations of pltf. depicting imaginary incidents 
in her life, & upon pltf. objecting they did not 
withdraw them. The portraits of pltf. were stated 
to be unlike her. Pltf. thereupon brought an 
action for an injunction to restrain the publication 
& sale of the post cards upon the ground either 
that they were a libel upon her or that she was 
entitled to restrain the publication of a portrait 
of herself without her authority, & applied for an 
interim injunction : — Held : the ct. would not 
grant an interim injunction, as no sufficient case 
had been made out on either groimd. 

It is well settled that a person may be defamed 
as well by a picture or effigy as by written or spoken 
words (Swinfen Eady, J.). — Corelli v. Wall 
(1906), 22 T. L. R. 632. 


Sub-sect. 2. — Perpetual Injunction. 

2264. Statements disclosing no right of action — 
Disparagement of rival’s goods.] — Where there are 


poaed friend, & thereby BUfgesting the 
idea that hla late partner & pltf. wore 
oonoemod in the matter. — Q uire v. 
Dudley (1902), 22 C. L. T. 388 : 4 
O. L. R. 632 ; 1 O. W. R. 637.— CAN. 


PART IX. SECT. 2, SUB-SECT. 2. 

p. AdverHaemerU calculated to de- 
ceive.] — ^Lswin V. Kennedy (1923 >. 
44 N. L. R. 380.— S. AF. 
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Bed, 2 . — Grounds for granting or refusing: Bub-sed, 
2. Beds. 3, A, 5 & 6. Part X, Bed, 1 : Bub- 
Id: 2, A.y B. & C.; sub-seds. 3 <£; 4. 

. 2 <f: 3 ; Sub-sects. 1 d 2. j 

two rival works, the ct. will restrain the proprietor 
of one of them from advertising it in terms cal- 
culated to induce the public to believe that it is 
the other work but will not restrain him from 
publishing an advertisement tending to disparage 
that other work. — Seeley v. Fisher (1841), 11 
Sim. 581 ; 10 L. J. Ch. 274 ; 59 E. R. 998. 

2265. — I .] — (1) In order to entitle pltf. 

to maintain an action for damages for, or to obtain 
an injunction against, statements disparaging his 
goods, it must be shown that such statements were 
in disparagement of the goods of pltf. in particular ; 
that they were untrue ; & that they occasioned 
special damage. 

(2) Qu. : whether an action will lie in any case 
for disparaging a trader’s goods merely by saying 
that some other trader’s goods are better either 
generally or in tliis or that respect. 

W., proprietor of V.’s food for infants, etc., 
bought from M. & sold to his customers M.’s 
infants’ food. W. was in the habit of affixing to 
the wrappers on M.’s food a label stating that V.’s 
food was far more nutritious & healthful than any 
other — Held : W.’s conduct did not amount to a 
trade libel, but was merely a puff by a rival trader, 
& no injunction should be granted, — W hite v. 
Mellin, [1895] A. C. 154 ; 04 L. J. Ch. 308 ; 72 
L. T. 334 ; 43 W. R. 353 ; 11 T. L. R. 230 ; 11 
R. 141 ; sub nom. Mellin v. White, 59 J. P. 628, 
n, L. 


Annotations: — As to (1) Expld. & Apld. Iloyal Baking 
Powder Co. r. Wright, Crosslcy (1900). 18 H. P. C. 95, 
Consd. Diiulop Pneumatic Tyre Co. r. Maison Talbot, 
Slii-cwsbuin' & Talbot & Weigel, Clipper I’nenmatlc Tjtxj 
C o. V. MaiHon Talbot, Shrewsbury & Talbot & Welj^'l 
(1903), 20 T. L. H. 579 ; British Ky. Traffic & Electric 
Co. r. C. P,. C. Co. & L. C. C., [1922] 2 K. B. 260. Be!d. 
Bullivantr.Wright(]897), 13T.L. U.201 ; British Empire 
Typesetting Machine Co. r. Linotype Co. (1898), 14 T. L. 11. 
.511 ; Alcott V. Millar’s Karri & Jarrah Forests (1904), 
91 L. T. 722 ; Lyne r. NichoUs (1906), 23 T. L. R. 86. 
As to (2) Consd. Hubbuek r. Wilkinson, Heywood & Clark, 
[1899] 1 Q. B. 86 ; British Ry. Traffic & Electric Co. r. 
C. R. C. Co. &: L. C. C.. [1922] 2 K. B. 260. Reid. BuUivant 
r. Wright (1897), 13 T. L. It. 201 ; Cimdey v. Lorwill & 
Pike (1908), 99 L. T. 273. 

2266. Suspension of ship’s class — In ship’s 

registry.] — Upon motion for an injunction by sub- 
scribers to an assocn. called the Underwriters’ 
Registry, who had had a ship registered by the 
assocn., in the highest class, to restrain defts., the 
committee of the assocn., from inserting after a 
subsequent survey allowed by pltfs., in their 
published registry of ships the w^ords “ Class 
suspended” against pltfs.’ ships: — Held: the 
defts. were justified in notifying to their subscribers 
& the public their honest opinion as to the merits 
of the ship, & liad a right to suspend the class 
until pltfs. should have altered the ship according 
to their requirements.— Clover v. Royden (1873), 
L. R. 17 Eq. 190 ; 43 L. J. Ch. 665 ; 29 L. T. 
639 ; 22 W. R. 254 ; 2 Asp. M. L. C. 167. 

2267. Erasure of name — From medical 

register.] The ct. refused an application for an 
injunction to restrain defts. from publishing the 
erasure of pltf.’s name from the dental register. — 
^xiNsoN V. General Council of Medical 
J^ pucATiON & Registration (1892), 8 T. L. R. 
784, C. A. ; affg. 8. C. sub nom. Re General 
Medical Council Order, Ex p. Allinson, 8 
i . 1 j. K. 727, D. C. ; subsequent proceedings^ sub nom. 
Allinson v. General Council of Medical Edu- 

^ Registration, [1894] 1 Q. B, 760, C. A. 
22 oe. Misleading account of legal prooeed- 
ings.] In an action brought by certain members 


against the offlcoi*s of a trade union, charging them 
with fraudulent misrepresentation claiming declara- 
tions & injunctions, judgment was given for defts. 
on the issue of misrepresentation, & for ^Itfs. on 
the rest of the case. Pltfs. subsequently issued a 
circular letter to a large number of the members 
of the union, containing misleading comments 
on the judgment, including a suggestion that 
defts. ha^ not been cleared of fraud. Defts. 
having moved in the action for an injunction to 
restrain the issue of the circxdar — Held : the action 
being at an end & judgment delivered there could 
be no possible interference wdth the course of 
justice in the issue of the circular, even if it mis- 
represented the judgment & proceedings, or was 
calculated to injure one of the parties, & the motion 
must be dismissed. Any such publication must 
be left to be dealt with by the ordinary law of 
libel. — Dunn v. Bbvan, Brodie v. Bevan, [1922] 
1 Ch. 276 ; 91 L. J. Ch. 299 ; 127 L. T. 14 ; 38 
T. L. R. 172. 

2269. Entry In registration book — No 

evidence of malice or damage.] — Deft. co. hired a 
motor lorry from pltfs. on hire-purchase, the lorry 
remaining the property of pltfs. during the 
currency of the contract. In pursuance of Regula- 
tions made under the powers conferred by Roads 
Act, 1920 (c. 72), defts., the London County 
Council, issued a registration book to deft. co. 
who, as the persons “ keeping ” the lorry, were 
under Finance Act, 1920 (c. 18), the proper 
licencees. By Reg. 1 (2) of the above Regulations 
“ owner ” is defined as “ the person by whom the 
vehicle ... is kept & used,” «, accordingly, defts. 
were described in the above registration book as 
owners of the lorry. Pltfs. claimed an injunction 
against deft. co. from publishing or using, & against 
deft., council from issuing a registration book con- 
taining the said statement, as constituting a slander 
of pltfe.’ title to the lorry. No damages were 
alleged or claimed : — Held : ( 1 ) although the above 
statement constituted a slander on pltfs.’ title, 
there was no evidence of malice in either deft. ; & 
(2) in any cose, as pltfs. were claiming an injunction 
only, no injunction could be granted, as there 
was no evidence that any damage to pltfs. would 
necessarily arise. — British Railway Traffic & 
Electric Co. v. C. B. C. Co. & Iaindon County 
Council, [1922] 2 K. B. 260 ; 01 L. J. K. B. 824 ; 
126 L. T. 602 ; 86 J. P. 70 ; 38 T. L. R. 190 ; 20 
L. G. R. 102. 


Sect. 3.— SLANDER OF TITLE. 
Whether granted.] — See Nos. 2550, 2551, post, 


Sect. 4.— SLANDER OF GOODS. 

Bee Part Xlll., Sect. 3, post. 


Sect. 6.— STATEMENTS AT ELECTIONS. 
Defamatory of Parliamentary candidates.] — 

See Corrupt & Illegal Practices Prevention Act, 
1895 (c. 40), 8. 1. 

2270. Statement published for purpose of 

Injuring plaintiff — Interim Injunction.] — Bayley 
V. Edmunds, Byron &> Marshall (1896), 11 
T. L. R. 637, C. A. 

Annotation : — Befd. Ellis v. National Union of Consorvativo 
8c Oonstitutlonal Assoons., Middleton 8c Bouthall (1900), 
44 Sol. Jo. 7fl0. 

Defamatory of municipal candidate.] — See 

Municipal Elections Corrupt & lUegal Practices 
Act, 1911(0.7), 8.1(3). 
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Part X.— Pleading, Practice and Evidence. 

2271, Stat«ment$ not amounting to state- Sect. 6 . — S TATE MENTS AMOUNTING TO 

ments as to personal character — “ Communists.**] CONTEMPT OF COURT. 

— ^Burns V. Associated Newspapers, Ltd., No. See Contempt op Court, Vol. XVI., pp. 26, 29, 
2241, ante. Nos. 236, 271-274. 


Part X. — Pleading, Practice and Evidence. 


Sect. 1.— PLEADING. 

Sub-sect. 1. — Statement op Claim. 

See Part IV., Sect. 6, sub-sect. 1, ante ; Part V. 
Sect. 5, ante. 

Sub-sect. 2. — Defences. 

Ai Justification. 

See Part VII., Sect. 1, sub-sects. 1, 2. 

B. Fair Comment. 

See Part VI., Sect. 4, sub-sect. 6, ante. 

C. Mitigation of Damages. 

See Part VIII., Sect. 3, ante. 


Sub-sect. 3. — Counterclaim. 
See Set-ofp. 


Sub-sect. 4. — Reply. 
Sec No. 1877, ante. 


Sect. 2.— DAMAGES. 

Part VIII., Sect. 1, sub-sect. 3, C., sub-sect. 
B. (6). 


Sect. 3.— PAYMENT INTO COURT. 

Sub-sect. 1. — In Ceneral. 

See R. S. C., Ord. 22. 

Payment into court generally, see Practice. 

2272. When plea available-^Not with denial of 
liability — R. S. C., Ord. 22, r. 1.] — Fleming r. 
Dollar, No. 1262, ante. 

2273. .] — Defts. in an action for 

a libel published in a newspaper pleaded by 
way of defence, in accordance with Libel Act, 
1843 (c. 96), s. 2, that the libel was published 
without actual malice, & without gross negligence, 
an apology, & payment into ct. of £5. The jury 
at the trial found that the libel was published with- 
out actual malice, but not without gross negli- 
gence, & that the apology was sufficient, & they 
assessed the damages at £5 : — Held : defts., 
having made the payment into ct. as part of a 
defence under Libel Act, 1843 (c. 96), s. 2, & having 
failed at the trial on that defence, were not 
entitled to avail themselves of the payment into 
ct. as being made under R. S. C., Ord. 22, r. 1, & 
therefore pltf. was entitled to judgment. 

There is no reason why under Jud. Act payment 
into ct. may not be pleaded in an action for libel, 
provided that liability is not denied. What 


R. S. C., Ord. 22, r. 1, forbids is payment into ct. 
in such an action together with a denial of lia- 
bility. If liability is admitted payment into^ ct. 

’ may be pleaded in libel as in any other action. 
A defence does not the less admit liability because, 
together with such an admission, it states facts 
in mitigation of damages. I do not see, for in- 
stance, that the mere fact that it contains such a 
statement as that an apology was made precludes 
deft, from relying at the trial on the payment into 
ct. as a general i)ayraent into ct. under R. S. C., 
Ord. 22, r. 1 (Vaughan Williams, L..T.). — Oxley 
V. Wilkes, [1898] 2 Q. B. 56 ; 67 L. J. Q. B. 678 ; 
78 L. T. 728 ; 14 T. L. R. 402, C. A. 

Annotation : — Raid. Sley r. Tillotson (1898), 14 T. L. II. 545. 

2274. .] — Kinnell v. Walker, 

No. 2181, ante. 

2275. With admission of liability— Though 

accompanied by matters in mitigation of damages — 
Apology.] — Oxley v. Wilkes, No. 2273, ante. 

2276. " Action against husband & wife — 

Payment in by husband — Denial of liability by 
wife.] — In a statement of defence in a common 
law action of tort against a husband & his wife 
jointly for a libel published by the wife, the hus- 
band pleaded payment of money into ct. in satis- 
faction of the claim, & the wife pleaded in denial 
of liability : — Held : such a mode of pleading was 
inadmissible. — Beaumont v. Kaye, [1904] 1 K. B. 
292 ; 73 L. J. K. B. 213 ; 90 L. T. 51 ; 52 W. R. 
241 ; 20 T. L. R. 183 ; 48 Sol. Jo. 206, C. A. 

I Annotafion ; — CODSd. Edwards v. Porter, [1925] A. C. 1. 

I 2277. One sum in respect of two or more 

separate causes of action.] — Weber v. Birkett, 
No. 2174, ante. 

2278. Damages awarded less than amount paid 
in — Re«payment to defendant — Of amount paid in 
less damages awarded.] — In an action for slander 
deft, paid £5 into ct. in full satisfaction of jiltf.’s 
claim, A at the trial the jury found a verdict for 
pltf. for one farthing damages : — Held : the judge 
had jurisdiction under R. S. C., Ord. 22, r. 5 (b), 
to direct tjie sum paid in, less the amount of 
damages, to be paid out to deft. — Gray v. Bar- 
tholomew, [1895] 1 Q. B. 209 ; 64 L. J. Q. B. 
125 ; 71 L. T. 867 ; 43 W. R. 177 ; 39 Sol. Jo. 
112; 14R. 50, C. A. 

Annotations : — Consd. Brown v. Foenoy, [1900] 1 K. B. 563. 
Apld. Maxwell v. Wolscley, [1907] 1 K. B. 274. 

2279. .] — Klamborowski v. 

Cooke (1897), 14 T. L. R. 88. 

Death of party to action — Abatement of action.] 

— See Executors, Vol. XXIIT., p. 306, Nos. 3710- 
3711. 


Sub-sect. 2. — Apology with Payment into 

Court. 

Payment Into court generally.] — See Practice. 
See Libel Act, 1843 (c. 96), s. 2 ; Libel Act, 
1845 (c. 75), s. 2. 


PART X. SECT. 8, SUB-SECT. 1. 

When plea available — Not with 

F.] — Deft, cannot plead 


payment Into ct. with a defence deuy- 
mg liability in an action for libel. — 
Hardwick v. Kinney (1912), 11 

E. L. R. 683 ; 46 N. S. R. 376.— CAN, 


r. Sufficiency of amount — Ques- 
tion for jury.} — ^Tompsitt tj. Wilson 
(1891), 17 V. L. R. 383.— AUS. 
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Sed* 3. — Payment into court : Sub^eed, 2 . Sed» 4 ; 
Sub-oeds. 1, 2 <£: S. Sed. 6 : Sub-sede. 1, 2 , 3» 
4<fc6.J 

2280 . When plea available — Not together with 
denial.] — (1) In an action for a libel published in a 
newspaper, the special plea of apology & pay- 
ment into ct., given by I^ibel Act, 1843 (c. 96), 
8. 2, cannot be pleaded along with not guilty to 
the same part of the declaration. 

(2) Everything printed or written, which re- 
flects on the character of another, & is published 
without lawful justification or excuse, is a libel, 
whatever the intention may have been (Parke, B.). 
— O’Brien r. Clement (1846), 15 M. & W. 436; 
15 L. J. Ex. 285 ; 7 L. T. O. S. 142 ; 10 Jur. 
395 ; 135 E. R. 920 ; subsequent proceedings. 16 
M. & W. 159. 

Annot/ition : — Reid. Hawksley r. Bradshaw (1880), 49 L. J. 


2281. Apology as to part — Denial of liability 

as to remainder— Payment in generally.]— Defts., 
in an action for libel, admitted part of the innuendo 
& denied the other part, &, added a plea under 
Libel Act, 1843 (c. 96), with a payment into ct., 
without stating in respect of which part the pay- 
ment was made : — Held : defts. were wrong, & 
that they should state in their defence to which 
part the payment was intended to apply. — 
Mackay V. Manchester Press Co. (1889), 54 
J. P. 22 ; 6 T. L. R. 16, D. C. 

Annotation : — Reid. Weber v. Birkett, [1925] 2 K. B. 152. 

2282. Justification as to remainder — 

Libel not divisible.] — Davis v. Billing (1891), 8 
T. L. R. 58 ; 36 Sol. Jo. 69, C. A. 

2283. Replication to plea — Denial of malice & 
negligence — & sufficiency of amount paid in.] — 
By Libel Act, 1843 (c. 96), s. 2, deft, may plead 
that the libel was inerted in a newspaper without 
actual malice, & without gross negligence ; & that 
he inserted a full apology ; & may pay money into 
ct. by way of amends. The clause further enacts 
“ that, to such plea to such action, it shall be 
competent to pltf. to reply generally, denying the 
whole of such plea”: — Held: under that sect., 
pltf. is at liberty to deny the whole, or any part 
of such a plea ; & a replication which admitted 
that the libel was inserted in a newspaper, & the 
payment of money into ct., & traversed the inser- 
tion of the libel without actual malice, & without 
gross negligence, & the sufficiency of the money 
paid into ct. as amends, was good. — Chadwick v, 
Herapath (1847), 3 C. B. 885 ; 4 Dow. & L. 
653 ; 10 L. J. C. P. 104 ; 8 L. T. O. S. 389 ; 136 
E. R. 354. 

2284. Plea constitutes one defence — Apology & 
payment not separable.] — Oxley v. Wilkes, No. 

2273, ante. 


2285. 


-.] — Sley V. 
(1898), 62 J. P. 505 ; 14 T. L. 


Tillotson & Son 
R. 645. 

Sufficiency of apology — What amounts to 
full apology ” — Manner of insertion In news- 
paper.] To an action for libel contained in a 
newspaper, an apolo^ , to be a full apologw within 
the meaning of Libel Act, 1843 (c. 96), s. 2, should 
be ^mted in the newspaper in larger size type & 
Inerted in a prominent & conspicuous part of 
the newspaper, that it might readily catch the eye 
of, & be seen by ordinary readers. — Lafone v. 


Smith (1868), 3 H. & N. 736 ; 28 L. J. Ex. 33 ; 
32 L. T. O. S. 77 ; 4 Jur. N. S. 1064 ; 7 W. R. 18 ; 
157 E. R. 664. 

Annotations: — Reid. Jones v. Maokle (1867), L. B. 3 Exeb. 

1 ; Oadey v. Wilks (1898), 67 L. J. Q. B. 678. 

2287. Question for Jury — Must be reason- 

ably satisfactory.] — Where an apology is pleaded 
in an action of hbel, it is for the jury to say whether 
such apology is reasonably sufficient. Deft, is 
not bound ^ insert an apology dictated by pltf., 
but if he inserts one which an impartial person 
would consider reasonably satisfactory under all 
the circumstances of the case, he will be pro- 
tected. The question of the sufficiency of an 
apology being eminently one for the jury, execu- 
tion will not be stayed, in the event of a verdict 
for deft, upon an application showing that pltf. 
intends to move to set aside the verdict as against 
the weight of evidence. — Risk Allah Bey v. 
Johnstone (1868), 18 L. T. 620, N. P. 

2288. Publication at earliest opportunity — 

One month after publication of libel.] — An ad- 
vertisement was inserted in a newspaper, which 
amounted to a slander of title to certain property. 
The libel appeared on Jan. 6. The attention of 
deft, was called to it on Jan. 13. An action was 
commenced on Jan. 21 an apology was published 
on Feb. 6 : — Held : the apology had not been 
published at the earliest opportunity as provided 
by Libel Act, 1843 (c. 96), s. 2. — Ravenhill v. 
Upcott (1869), 20 L. T. 233. 

2289. Payment into court — Communication to 
Jury — Former practice.] — To an action for a libel 
in a newspaper deft, pleaded, under Libel Act, 
1843 (c. 96), s. 2, the insertion of a full apology &> 
payment of 40«. into ct. The jury having found 
that the apology w’as not sufficient, but that the 
40«. paid into ct. was sufficient to cover the damage, 
the judge directed a verdict for pltf. w’ith is. 
damage ; — Held : pltf. was deprived of costs by 

3 & 4 Viet. c. 24, B. 2 ; semble : the jury should 
have assessed the damages irrespective of the 40a. 
paid into ct. & deft, was entitled to liave such 
sum returned to him. — Lafone v. Smith (1859), 

4 H. & N. 158 ; 82 L. T. O. S. 300 ; 6 Jur. N. S. 
127 ; 157 E. R. 797. 

Annotations; — Reid. Roper r. London (1859), 5 Jur. N. S. 

491 ; Oxley v. Wilks (1898), 67 L. J. Q. B. 678. 

2290. .] — To an action for a 

libel, in a newspaper, deft, pleaded a plea, under 
Libel Act, 1843 (c. 96), s. 2, alleging that he inserted 
a full apologj", etc. ; & he paid £5 into ct. The 
jury, having found the apology not sufficient, & 
the plea therefore not proved, were directed by 
the judge to assess the damages irrespective of 
the £5 paid into ct. & without considering that 
payment in any way as an admission of liability : 

-Held: a proper direction. — Jones v. Mackie 
(1867), L. R. 3 Exch. 1 ; 37 L. J. Ex. 1 ; 17 
L. T. 161 ; 31 J. P. 760 ; 16 W. R. 109. 

Annotations: — Refd. Dimn v. Devon & Exeter Constitu- 
tional Newspawr (1894), 63 L. J. Q. B. 342 ; Oxley v. 

Wilke (1898), 67 L. J. Q. B. 678. 

2291. No communication to be made — 

As to payment or amount paid.] — Payment into 
ct. unaer Libel Act, 1845 (c. 75), s. 2, in an action 
for a newspaper libel, is unconditional & subject to 
the ancient practice which prevailed as to pay- 


PART X. sect. 3, SUB-SECT. 

2280 i. lF^ plea available— Noi 

E r deni ^.] — In an action 

: — Held : the plea of not iru 
was Inconsistent with a plea of ap<j] 
& payment into ct. — Doyle v. Oy 
80UND PWNTINO C30. (1879), 8 P. 


oa. — uan. 
228011. 


waiw .] — Parks v. Joi 

KAL Co., Ltd. (1911), 16 W. L. R. 7( 
3 Alta. L. R. 76.-^AN. 

Barry 


2280 iii 


. 1 - 


M'Orath (1868), 17 W. R. 163. 


2201 1 . Payment into court — Com 


municoHon to jury — No communication 
to be made — Js to payment or amount 
paid.y—VottM. pleaded a mistake 8c on 
apology. Sc paid into ot. 86 , which 
they aJleffed was sulScieiit to satisfy 
plti.’s claim. A special Jury awarded 
pltf. 86,000 damages : — Held : there 
should be a new trial because pltf.’s 
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ment into ct. without denial of liability. The 
operation of Ord. 22, r 22, of the R. 8. C., 1893, 
does not alter this practice nor deprive pltf. of 
his right to the money in ct., although at the trial 
the jury may assess his damages at a sum less 
than that paid into ct. 

The uniform practice for the last fifty years, ever 
since the passing of Libel Act, 1843 (c. 96), down to 
the making of the new rules of Nov. 1893, was 
simply to ask the jury whether the amount paid 
into ct. was sufficient. They were not entitled 
to say that it was too much, except in cases in 
which the plea was not proved, for that question 
was not in issue. Now under the new rule R. 8. C., 
Ord. 22, r. 22, the fact of the payment into ct! 
is concealed from the jury. But the only object 
of that rule was to counteract the known tendency 
of juries to invariably give pltf. a little more than 
the sum paid in. It was never intended by that 
rule to alter the nature of the issues upon the 
plea (Wills, J.).— Dunn v. Devon & Exeter 
Constitutional Co., [1895] 1 Q. B. 211, n.; 03 
L. J. Q. B. 342 ; 70 L. T. 693 ; 10 T. L. R. 335 ; 
38 Sol. Jo. 351 ; 10 R. 167. 

Consd. Gray v. Bartholomew, [1895] 1 Q. B. 

209. Refd. MaJtweU v. Woleeley (1906), 76 L. J. K. B. 

1 DO. 


2292. 


-.] — The amount of a 


payment into ct. by deft- under Libel Act, 1845 
(c. 75), 8. 2, amending Libel Act, 1843 (c. 96), 
s. 2, is not to be communicated to the jury, &, 
where money has been so paid in, it is contempt 
of ct. to publish before the trial a statement that 
a particular sum has been paid by deft, to pltf.’s 
solr., inasmuch as the publication of such a state- 
ment is calculated to prejudice the fair trial of 
the action. Semhle : even the mere fact of such 
a payment into ct., without mention of the amount, 
IS not to be communicated to the jury. In such 
a case the proper procedure to be adopted by deft, 
who alleges that pending the trial of the action 
pltf. has been guilty of contempt of ct., is not to 
apply for a rule nisi for attaclmient but to pro- 
ceed by notice of motion in the action. — R. v. 
Wealdstone News & Harrow News Editor, 
Printer & Publisher, Harley v, Siioll (1925), 
41 T. L. R. 508 ; 69 Sol. Jo. 591, 642. 

2293. Contempt of court.] — R. v. 

Wealdstone News & Harrow News Editor, 
Printer & Publisher, Harley v. Sholl, No. 2292, 
ante. 


2294. Assessment of damages — Award of amount 
smaller than sum paid In— Right of plaintiff to 
sum paid In.] — Dunn v, Devon & Exeter Con- 
stitutional Co., No. 2291, ante, 

2295. Apology before action — Power to stay pro- 
cee^ngs — On payment of plaintiff’s costs.] — In an 
action of slander, where deft, offered such an 
apology as was satisfactory to pltf. before action, 
the ct. will stay proceedings on payment of what, 
in their opinion, is sufficient for pltf.’s attorney’s 

Miller v. Drury a865), 12 L. T. 464. 

2296. Absence of malice & gross negligence — 
proof on defendant.] — Peters v. Edwards 

(1887),3 T. L. R.423. 

2297. Sum taken out by plaintiff before verdict — 
Application by defendant for Judgment — Mistake.] — 

BARNES V. Jeappbeson (1890), 6 T. L. R. 435, C. A. 


8ect. 4. — ^PARTICULARS. 

Sub-sect. 1. — Of Statement of Claim. 

SeCf generally . Pleading. 

2298. When to be delivered — Discretion of 
court.] — Pltf. in a libel action alleged in his state- 
ment of claim that after the outbreak of war he 
was engaged, with official sanction, in relief & 
other work on behalf of British prisoners of war 
& in conveying to them money, rood, & clothing, 
from their relatives & friends. The statement of 
claim then set out the alleged libel, which was 
to the effect that the American Ambassador in 
Berlin had warned the British public against 
confiding anything to pltf. Defts., before de- 
livering their defence, obtained a master’s order 
for particulars of pltf.’s allegations as to his 
official position, his relief & other work, & the 
things conveyed by him to prisoners, & as to the 
relatives & friends referred to. An appeal from 
the master to the judge was dismissed : — Held : 
though the allegations in question might not be 
necessary, yet, as evidence that they were true 
would no doubt be given at the trial, they could 
not be said to be immaterial to pltf.’s case, & there- 
fore he was bound to give the particulars, & the 
question whether they should be given was a 
matter of discretion & there was no reason to 
interfere with the way in which it had been exer- 
cised. — Gaston v. United Newspapers, Ltd. 
(1915), 32 T. L. R. 143, C. A. 


Sub-sect. 2. — Of Publication. 
See Part V., Sect. 4, ante. 


Sub-sect. 3. — Op Justification. 
See Part VI., Sect. 1, sub-sect. 4, ante. 


Sect. 5.— EVIDENCE. 

Sub-sect. 1. — Proof op Statement. 
See Part IV., Sect. 0, sub-sect. 2, ante. 


Sub-sect. 2. — Meaning op Statement. 
See Part IV., Sect. 4, sub-sect. 6, ante. 


Sub -SECT. 3. — Proof of Publication. 

See Part V., Sect. 1, sub-sect. 6 ; Sect. 2, sub- 
sect. 2, ante. 

Sub-sect. 4. — Justification. 

See Part VI., Sect. 1, sub-sect. 3, ante. 


Sub-sect. 6. — Privilege — Proof op Malice. 
See Part VII., Sect. 2, sub-sect. 2, B., ante. 


cridressing the Jury, hi 
reforrott to the fact that money h 
been paid Into ct. & mention 

V. Worn 

& PUBUSHINO Oo. (191! 
n ; a W. W. R. 553 ; 

h. R. 148 ; 17 B. O. R. 157.— CA! 
t. Sum taken ottt by plaintiff,} 


Pltf. in an action for libel contained in 
a newspaper, is not entitled to draw 
out money lodged in ot. with defence 
of an apology, under 6 & 7 Viot. o. 96, 
8. 2 , & to proceed with the action for 
the purpose of reoovoring greater 
damages. — H arris v. Arnott (1889), 
24 L. R. Ir. 404.— IR. 


PART X. SECT. 4. SUB-SECT. 1. 

a. Sufficiency of.} — Kino v. Ulabk 
( 1923), 19 Tas. L. R. 16.— AUS. 

b. .] — Gould n. Beattie (1886), 

11 P. R. 329.— CAN. 

0. .] — Macdonald v, Sheppard 

PUBLISHINO Co, (1900), 19 P. R. 882. 
—CAN. 
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Sect, 6. — Evidence : Suh-seds, 6 7. Scale. 6, 7, 8, 

9. Pari XI. Sect. 1 1 Svib’sect. 1, A., B., 
Cm D.. E. & F.; euh-eecte. 2, 3 4, A, (a).] 

Sub-sect. 6. — Damages. 

See Part VIII., Sect. 1, si^b-sect. 3, C., sub-sect. 4, 
B. (b), ante. 


Sub-sect. 7. — Criminal Libei^. 
See Part XI., Sect. 2, sub-sect. 8, -poet. 


Sect. C.— CONSOLIDATION OF ACTIONS. 

See Law of Libel Amendment Act, 1888 (c. 64), 
s. 5 & R. S. C., Ord. 49, r. 8. 

2299. When ordered— Law of Libel Amendment 
Act, 1888 (c. 64), s. 6 — Different defences set up by 
different defendants.] — Defts. in two out of three 
actions of libel brought by the same pltf. justified 
the libel ; third deft, merely pleaded an apology 
& paid into ct. On the joint application of three 
defts. the ct. consolidated the actions for the 
purpose of trial under the above sect. — Eddison 
V. Dalziel, Same v. “Evening News & Post” 
Proprietors, Samev. “Bradford Argus” Pro- 
prietors (1893), 9 T. L. R. 334, D. C. 

2300. • — — - — — Before delivery of defences.] — 
There is jurisdiction imder the above sect, to make 
an order consolidating actions of libel brought 
by the same person against several defts. in re- 
spect of the same or substantially the same libel 
before the delivery of defences in the action. 

If there are several actions consolidated, the 
jury need not necessarily find against defta. in 
all the actions. They may find verdicts against 
defts. in some of them, &; they must find against 
those defts. in one sum, & must then apportion 


the one sum wliich they have found among then: 
(Lord Esher, M.R.).— ^tonb v. Press Assocn. 
[1897] 2 Q. B. 169 ; 66 L. J. Q. B. 662 ; 77 L. T. 
41 ; 46 W. R. 641 ; 13 T. L. R. 463, C. A. 


Sect. 7.— NEW TRIAL. 

Grounds for granting or refusing.] — See 

Damages, Vol. XVII., p. 177, No. 815, & generally f 
Practice. 

Right of court to impose conditions.] — See 

Damages, Vol. XVII., pp. 164, 167, 171, 172, 176- 
179, Nos. 648, 665, 676, 716, 720, 730, 737, 739, 
793, 802, 809,816, 822, 823, 826, 829, & generally, 
Practice. 

Costs considered in estimating damages.] — See 

Damages, Vol. XVII., p. 179, No. 829 ; Juries, 
Vol. XXX., pp. 245, 246, Nos. 443-450 ; Practice. 


Seot. 8.— discovery. 

Production 6c inspection of documents.] — See 
Discovery, Vol. XVIII., pp. 95 et seg. 

Interrogatories — Libel.] — See Discovery, Vol. 
XVIII., pp. 203 et seq. 

Slander.] — Sec Discovery, Vol. XVIII., 

pp. 206 et aeq. 

Where malice in issue.] — See Discovery, 

Vol. XVIII., pp. 208 ct aeq. 

Grounds for not answering.] — See Dis- 
covery, Vol. XVIII., pp. 236 et aeq. 


Sect. 9.— COSTS. 
See Part VIII., Sect. 2, ante. 


Part XI. — Criminal Proceedings. 


Sect. 1.— WHEN MAINTAINABLE. 

Sub-sect. 1. — Defamatory Libel. 

A, In General. 

2301. Uttering false statement — Knowledge of 
falsehood — Indifference to falsehood or truth.] — 

R. V. Harvey & Chapman, No. 2496, post. 

2302. Imputation of insanity.] — R. v. Harvey 
& Chapman, No. 2496, poat. 

B. Where Breach of the Peace Probable. 

maintainable.]— Hicks’ Case 
(1618) Hob. 215 ; Poph. 139 ; 80 E. R. 362. 

Reid. II. t. Sumner & HiUard (1665), 1 Sid. 

BtoTi ^^.2 ; Butt V. Conant (1820), 1 

MAntH (1888), 5 T. h. It. 85. 

aentd. A.-G. v . Dowuln^r (1767), Wilm. 1 . 

p04. scandalous letter indictable 

before justices of the peace as a libel. 

Indictable, because it tended to a breach of 

^SUMMERS (1666), 1 

ISM* 270 * ^ Hillard, 

Anno^ tion : — Eefd. R. v. Wilkes (1763), 2 Wlls. 161 . 

PART X. SECT. 6. 

a. ordered.] — Barntm « 

SHARra (I9J0), n i-. L 'r!^62.- 


2806. .] — R. V. Saunders (1070), T. Raym. 

201 ; 83 E. R. 106. 

Annoiaiicn .-^Uentd. It. r. Brijfht (1758), 2 Kony. 274. 

2806. .] — R. V. Holbrook, No. 1135, ante. 

2807 . .] — (1 ) The law was as laid down in R. v. 

Labouchere, No. 2366, poat : “ A criminal prosecution 
ought not to be instituted unless the offence be such 
as can be reasonably construed as calculated to 
disturb the peace of the community. In such a 
case the Public Prosecutor has to protect the com- 
mvuiity in the person of an individual. But 
private character should be vindicated in an action 
for libel, & an indictment for libel is only justified 
when it affects the public, as an attempt to dis- 
turb the pubUc peace ” (Lord Coleridge, C.J.). 

(2) It is on the authority of that judgment 
[Scott V. Sampson, No. 2046, ante], in which I agree, 
that I admit evidence of the general reputation of 
pltf, in this case (Lord Coleridge, C.J.). — 
WOOD V. Cox (1888), 4 T. L. R. 662 ; on appeal 
(1889), 6 T. L. B. 272, C. A. 

AnnoiatUma : — Generally , Kentd. Mooro r. Gill (1888), 4 
T. L. R. 676 ; 0'(Zk)nnor v. Star Newspaper Co. (1893), 
9 T. L. R. 233. 

Libel on class of persons.]— No. 2808, poat. 
Libel on dead person.] — See No. 2312, pod. 


,.•* — 7". in reaped ( 

^tp^eiUdefendtmta.y — A. sues 

i te * S® sues C. for a similar 
libel. Upon on action to have the 


of two 
I B. for 


two actions consolidated; — Held: the 
ct. hod no power to order consolida- 
tion. — H atpon V. Herder (1910), 9 
Nfld. h. R. 447.— NFLD. 
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C. On Administration of Justice. ~ Sub-sbct. 2. — ^BLASPHEMOUS Libel. 

Nos. 3714, See Cbdonai. Law, Vol. XV., pp. 733-735, 

Veil' il}^> PP- 702-703, Nos. Nos. 7914-7049. 

7000— 7ol3. 


D, On Class of Persons. 

2808. Proceedings maintainable — Breach of the 
peace probable.] — R. v. Osborne (1732), Kel. W. 
230 ; 2 Bam. K. B. 166 : 25 E. R. 584. 

Annotation R. v, Jenour (1740), 7 Mod. Rep. 400. 

2809. Actors & playgoers.] — Prynn’s 

Case (1633), 3 State Tr. 562. 

2810. Church of Eng^nd clergy.] — A 

criminal information granted against the publisher 
of a newspaper for a libel reflecting upon the 
clergy of a particular diocese, & generally upon 
the clergy of the Church of England, though no 
individual prosecutor was named, & though the 
libellous matter was not negatived on affidavit. — 

B. V. W 1 LI.IAM 8 (1822), 5 B. & Aid. 595 ; 1 State 
Tr. N. S. 1291 ; 1 Dow. & Ry. K. B. 197 ; 106 

E. R. 1308. 

Annotaticm ' — Reid. Willleuns v. Beaumont (1833), 3 Moo. & 

D. 705* 

2811. — Roman Catholics.] — A person has a 
right to discuss the Roman Cathohc religion & 
its institutions, but he has no right in doing so 
to libel individual members. If a man puts forth 
a publication calculated to injure private character 
ho must be taken to have intended it to have 
that effect. — R. v. Gathercole (1838), 2 Lew. 

C. C. 237; 108 E. R. 1140. 

An^kUion :~Retd. Bowman v. Secular Soc., [1917] A. C. 

4Uo. 

E. On Deceased Persons, 

2812. Proceedingsnotraalntainable— Unless family 
of deceased brought into ridicule & contempt — & 
breach of the peace probable.] — An indictment for 
publishing libellous matter, reflecting on the 
memory of a dead person, not alleging that it 
was done with a design to bring contempt on the 
family of the deceased, & to stir up hatred of the 
King’s subjects against them, & to excite his re- 
lations to a breach of the peace, cannot be sup- 

100^ R^^3l’ (1791), 4 Term Rep. 126 ; 

:--Apld. R. v. Labouchoro (1884), 12 Q. B. D. 

(1887), 3 T. L. R. 366. Montd. R. v. 

Philipps (1805), 6 East, 464. 

2813. ,] — Deft, published in 1822 

B^’on s poem The Vision of Judgment & was 
indicted for publishing a libel concerning the late 
King, George III,, with intent to defame him & to 
disturb & disquiet his descendants, & to bring 
them into public scandal, disgrace, & contempt. 

A publi^tion tending to disturb the minds of 
hving mdividuals, & to bring them into con- 
tempt & disgrace, by reflecting upon persons who 
were dead, was an offence against the law 
^Vbbott, C.J.).— R. V. Hunt (1824), 2 State Tr. 

2314. — .] — A libel upon a dead person 

13 not a criminal offence unless it can be clearly 
proved to have caused injury or annoyance to the 

(1887), 3 T. L. R. 366. 

J815. Unless publication very unusual.] — 

R. V. Labouchere, No. 2366, post. 

F . Belxoeen Husband and Wife, 

^ Vol. XXVII., p. 261, 

Nos. 2309-2311. > t » 


Sub-sect. 3. — Indecent Publications. 

See Obscene Publications Act, 1857 (c. 83) ; 
Law of Libel Amendment Act, 1888 (c. 64), 
88. 3, 4, 7 ; efc. Criminal Law, Vol. XV., pp. 748- 
751. Nos. 8068-8099. 


Sub-sect. 4. — Seditious Libel. 

A. What Amounts to. 

(a) Exciting Disaffection or Contempt against 
Church or State. 

Sedition generally.] — See Criminal Law, Vol. 
XV., pp. 633 et seq. 

2316. Against the Sovereign.] — R. v. Smith 
( 1713), Gilb. 57 ; 93 E. R. 259. 

2317. .] — R. V. Matthews (1719), 15 State 

Tr. 1323. 

Annotaiion Consd. R. tJ. Home (1777), 20 State Tr. 651. 

2318. .] — R. V. Lambert & Perry, No. 

891, ante. 

•] — See, further. Criminal Law, Vol. XV., 

p. 633, Nos. 6726-6731. 

2319. Against the Government.] — R. v. Tutchin 
( 1704), as reported in 14 State Tr" 1095 ; sub nom. 
Tuchin’s Case, Holt, K. B. 424 ; 90 E. R. 1133. 

Annotations : — Apld. R. V. Cobbett (1804), 29 State Tr. 1. 

Refd. R. r. Home (1777), 2 Cowp. 672 ; R. v. Shipley 

(1784), 4 Doug. K. B. 73 ; U. v. Graut, Ilanken & Hamil- 
I Tr. N. S. 507. Mentd. 11. v. Seawood 

I (1727), 2 Ld. llaym. 1472 ; II. v. EUamea (1734), cimn. 

3J ; A.-G. V. Allgood (1743), Park. I ; Wynue v. Thomas 

(1745), VVillcs, 563 ; 11. iJ. Wilkes (1770). 4 Burr. 2.'^27 ; 

R. V. Burks (1796), 7 Term Ilep. 4 ; A.-G.r. Donaldson 

(1842), 10 M. & W. 117 ; R. v. Gregory (1847), 16 L. J. 

• B* 2S1 « 

2320. .] — Even a private man’s character 

is not to be scandalised, either directly or indirectly. 
Much less is a magistrate’s, Minister of State, or 
other public person’s character to be stained either 
directly or indirectly. The law always punishes 
libels, even among private persons, because they 
flow from malice & tend to create disturbances, 
quarrels, & revenge between them, their families 
& kindred, & disturb the public peace. The law 
reckons it a greater offence when the libel is 
pointed at persons in a public capacity, as it is a 
reproach to the Govt, to have corrupt magistrates, 
etc., substituted by His Majesty, & tends to sow 
sedition, & disturb the peace of the kingdom 
(Lord Raymond, C.J.). — R. v. Francklin (1731), 
17 State Tr. 625. 

Annotation : — Eefd. R. v. Shipley (1784), 4 Doug. K. B. 

7 3« 

2321. .] — You have been convicted for 

publicly speaking several scandalous & seditious 
words, tending to lessen in men’s minds, that love 
&, veneration which every honest & good man 
ought to entertain for our wise & happy constitu- 
tion, & likewise to withdraw the affections of His 
Majesty’s subjects from His Majesty’s Royal 
person & Govt., & to stir up their minds against 
all kingly power {per CuR.). — R. v. Frost (1793), 
22 State Tr. 471. 

2322. ,] — You have traduced the Glovt. of 

the country & the administration of public affairs 
of these realms ; & by these means endeavoured 


part XI. SECT. 1, SUB-SECT. 4.— 
A. (»). 

nt^l — Words can only 
® sedltiouB libel if they are 
oxpressivo of a seditious iutentiou. 


They arc expressive of a seditious 
Intoutlon only when they are both 
calculated Sc intended to stir up Sc 
excite discontent Sc disc^ection.— 
E. V. QiESiNaEB (Sask.), [1917] 1 


W. W. R. 695 ; 27 (?an. CSrim. Cas. 53. 
—CAN. 

g. .] — R. V. O’Brikn (1848), 0 

State Tr. N. S. 591. n.— IR. 

b. .] — Those writliiss are 
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t.tbkt. and Slander. 


. rrrr • 4 A. (a) 2886 Agalmt the Eftablltlied Churoh.] — R. v, 

to induce the people of this realm 701 . 

allegiance from His Majesty, his Crown & wo^. 2887. Against Royal personages In foreign ooun- 
You have given an invitation to sj^^y or seventy — Tending to prejudice friendly relations.] — 
thousand of our enemies to ^“vade this co^toy ^ GORDON (Lord) (1787), 22 State Tr. 177. 
(Grose, J.)-— R- Wakefield (179U), aS/ state ^^noUawM .^ROA, ii. v. Peltier (1803), 28 state Tr. 629 ; 

Austria Kmperor v. Day 8c Kossuth (1861), 2 Gill. 628 ; 
K. V. AntonelU Sc Borheri (1905), 70 J. P. 4. 


6 State Tr. 


An'nS^ .— Ken*! R. tr. O'C 0 i.nell (1844), 5 State Tr. 
N. S. 1. . 

2323. .] — The question is whether tins paper 


(6) Incitement to Disturbance of Public Peace 
and Violence* 


2338. Incitements to violence.] — B. v, Bubdbtt, 


is such as would be injuiious to the individuals 
& Whether it is calculated to be injurious to the 
particular interests of the country ? It is no 
new doctrine that if a publication be calculated to No. 1097, ante* 

alienate the affections of the people by brining 2339. .]— R. v. CoBBETT (1831), 2 State 

the Govt, into disesteem, whether the expedient Tr. N. 8. 789. 

be by ridicule or obloquy, the person so conducting An^ati^ MenW. TL «. Oiarlosworth (1861), 1 B. & 9. 

himself is exposed to the inflictions of the law. \ t 

It is a crime. It has ever been considered as a 2840. —.] R. v. I^vett, No. 1100, awfe. 

crime, whether it be wrapped in one form or in k 

another (Lord Ellbnborough, C.J.). — R. v. PP* 636-037, Nos. 6764-6773 ; & Sub-sect. 4, 

CoBBETT (1804), 29 State Tr. 1. ante* 

Annotation : — Beld. R. t?. Grant, Rankon Sc Hamilton (1848), ' 

7 State Tr. N. S, 507. 


2324. 

2325. 

2326. 


— R. V. Hunt, No. 1798, ante* 

-*] — R. V. Burdett, No. 1097, ante* 

-.] — R. V. CoBBETT (1331), 2 State Tr. 


2341. Justification of & incitement to assassina- 
tion — Of sovereigns & rulers.] — (1) A. was in- 
dicted for publishing a libel, in the form of a 
pamphlet, attempting to justify the crimes of 
assaasination & murder, & to incite persons to 
commit those crimes upon the sovereigns & rulers 
of Europe. There were also counts under Offences 
against the Person Act, 1861 (c. 100), s. 4, charging 


N. S. 789. 

Annotations: — Mentd. R. v. CHiarleeworth (1861), 1 B. & S. 

460 ; Winsor d. R. (1866), L. R. 1 Q. B. 289. 

2327. ^.] — Expressions intended & tending him with encouraging & endeavouring to persuade 

under the circumstances of the time to produce persons unknown to murder the sovereigns &> 
hatred A contempt of the institutions of the rulers of Europe. B. was charged with aiding He 


country, & to induce unlawful resistance, are 
seditious. — R. v. PussELL (1848), 6 State Tr. N. 8. 
723 ; 3 Cox, C. C. 291. 


abetting A. to commit these misdemeanours 
Held: the words “sovereigns of Europe” 
specified a suificiently definite class, & that the 


2328. .] — (1) Whoever by language written counts were good. The jury were directed that 

or spoken incites or encourages others to use if they found A. guilty, then B., who had sold 
physical force or violence in some public natter copies of the pamphlet, was guilty of aiding & 
connected mth the State is guilty of publishing abetting if he knew what was in the pamphlet, or 
a seditious Ubel. deliberately shut his eyes to what was in it. 

(2) The accused may not plead the truth of (2) Semble : a document published in this 

the statements that he makes as a defence to the country, which is calculated to disturb the govern- 
charges nor may he plead the innocence of his ment of some foreign country is not a seditious 
motive. libel, nor punishable as a libel at all. — R. v. 

(3) The test of seditious libel is this : — Was the Antonelli & Barbbri (1905), 70 J. P. 4. 

lang^ge used calculated or was it not, to promote Ubels on foreign sovereign 6c ambassador.] — 
public disorder or physical force or violence in a See Criminal Law, Vol. XV., p. 729, Nos. 7885- 
matter of State. 7888. 

(4) If the accused published the libel, there is no 


B* Right of Public Discussion* 

2342. Extent of right — Discussion conducted 
with sobriety 6c decency.] — R. v. White (1808), 1 
Camp. 359, n. 


2343. 

■*— — ^*1 , 

No. 891, ante. 

2344. 


2845. 

— -. 1 - 

ante. 

2846. 

— •]- 


distinction in law between what he wrote in it 46 
what any other person wrote in it. — B. v. Aldbed 
(1909), 74 J. P. 65 ; 22 Cox, C. C. 1. 

2329. .] — R. r. Inkpin (1926), Times, 

Nov 26. 

2330. Foreign government — No libel.] — 

R. V. Antonelli & Barberi, No. 2341, post* 

2831. Against Parliament.] — R. v. Rainer (1733), 

2 Bam. K. B. 293 ; 94 E. R. 609. 

18 State Tr. Every man has a right to 

AMuiatim .—jm. R. r. Shlpler (1184). 4 Doo*. K. B. 73 public matter a candid, fuU, A free 

2883. .]— E. ». Stockdajle (1789), 22 State discuBuon j but although the pTOple have a nght 

Tr. 237. ^ discuss any grievances they have to complain 

Annotations ;~Eefd. R. v. Reeves (1796), Peake, Add. Caa. DttUSt not do it in a way to excite tumuH, 

TV ^ 7>. N. 8. 1 ; R. ». 1 & if a party publish a paper on any such matter, 

Duffy (1849), 7 State Tr. N. S. 796. Mentd. Monson ». r . j r _ t' tr _ j . . .. 

Tuasaud, Monson v. Tnssaud (1894), 63 L. J. Q. B. 454. 

2884. Imputing corruption to Judges.]— B. v* 

Gordon (Lord) (1787), 22 State Tr. 177. 

Annotations Refd. R. v. Peltier (1803), 28 Stete Tr. 529 : 

Austria Emperor v. Day Sc Kossuth (1861), 2 Glff. 628 ; 

R. V. AntonelU & Barberi (1905). 70 J. P. 4. 


&> it contain no more than a calm & quiet discussion, 
allowing something for a little feeling in men's 
minds, that will be no libel ; but if the paper go 
beyond &> be calculated to excite tumult, it is a 
libeL 

Deft, was tried for publishing a letter, purporting 


or to violate the 

1 Insurrection, or create 

A# thR Clo3rt^ M t.liA of I m* Hrimr into con- 


tempt, or embarrass Its funettons.— 
U* t. SUIUVAN, R. e. PlOOTT (1868), 
11 Co*. C. C. 44.— HR. 
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to be the resolutioxiB of a body of persons calling 
themselves the General Convention, & in one part 
of it stated that an outrage had been committed 
on the people of Birmingham by a force, “ acting 
under the authority of men, who, when out of 
office, sanctioned & took part in the meetings of 
the people.” A witness for the Crown stated in 
his cross-examination that he had formerly 
belonged to the Convention, but had since resigned, 
& had become a town councillor of Birmingham. 
It was proposed to ask him further in cross- 
examination, as to what he said at a meeting at 
which the Convention was agreed on, but which 
took place nearly a year before the publication of 
the alleged libel : — Held : this could not be done. 
— R. V. Collins (1839), 9 C. & P. 456 ; 3 State Tr. 
N. 8. 1149. 

2347. .] — There is undoubtedly no 

question ... as to the right of public meeting, 
(to the right of free discussion is also perfectly 
unlimited, with the exception, of course, that it 
must not be such as to incite to a breach of the 
peace or the violation of the law (Cave, J.). — 
R. V. Burns (1886), 2 T. L. R. 510 ; 16 Cox, C. C. 
355. 


Sub-sect. 5. — Threats to Publish Libel — 

Extortion. 

See Criminal Law, Vol. XV., p. 949, Nos. 
10,511-10,516. 


instituted must take its course ; the object of such 
a proceeding being not the vindication of character, 
but the repression of scandalous libels. 

(4) In future, the ct. will lay down a stringent 
rule that in such cases the counsel who applies 
for a criminal information shall give an under- 
taking on the part of the prosecutor to proceed 
with the prosecution in order to ensure its being 
carried to its legitimate conclusion. — R. v. ” The 
World ” (1876), 13 Cox, C. C. 305. 

2352. .] — A person of property was 

found with his throat cut <to dead in his house ; his 
housekeeper, a married woman, having lived 
some years in his service, & being left a large 
legatee. A coroner’s inquest was held, (to a verdict 
of suicide was found. About six months after- 
wards a newspaper published an article suggesting 
a doubt whether there had not been a murder, 
& pointing at the housekeeper’s conduct as 
suspicious. The proprietor of the newspaper did 
not show that any fresh evidence had been 
discovered, & produced no affidavit from the 
writer as to the grounds of his suggestion of 
murder : — Held : a rule for a criminal information 
must be made absolute, notwithstanding terms 
of apology & payment of costs were offered. — 
Ex p. Thornton (1877), 41 J. P. 342. 

2353. Civil & criminal remedies — Whether con- 
current,] — R. V. Holbrook, No. 1135, ante. 


Sect, 2.— PROSECUTION. 

Sub-sect. 1. — In General. 


V, 


2348. Copies of libel — Each copy separate pub 
llcation — Subject to distinct prosecution.] — R. 

Carlisle, No. 2349, post. 

2349. Prosecution by information & indictment — 
Restraint of proceedings.] — Every copy of a libel 
sold by deft, is a separate publication (to liable to 
a distinct prosecution. Though deft, be prose- 
cuted by informations filed by the A.-G., as well 
as by indictments on the part of a different person 
for publishing different copies of the same libel, 
the ct. will not restrain the proceedings. — R. v, 
Carlisle (1819), 1 Chit. 451. 

2350. Apprehension of libeller — Power of Justice 
— Before information filed or indictment found — 
Bail or commitment in default.] — A justice of the 
peace out of sessions, before information filed, or 
indictment found, has jurisdiction in the first 
instance to issue his warrant to apprehend a party 
charged on oath with publishing a libel, & require 
him to find bail, & in default of sureties to commit 
him to prison to abide his trial. — Butt v. Conant 
(1820), 1 Brod. (to Bing. 548 ; 4 Moore, C. P. 195 ; 
129 B. R. 834. 

Annotations Refd. R. r. Bartlett (1843), 12 L. J. M. C, 

127 ; Haylook v. ^arl^e (1853). 1 E. & B. 471 ; Lansbury 
Riley, [1914] 3 K. B. 299. Mentd. Willlanifion e. Goold 

U823), 1 Bing. 171 ; Caudle r. Seymour (1841), 1 Q. B. 

8<S9 ; R. V. Gajemant, [1917J 1 K. B. 98. 


2351. Compromise between parties — Whether 
sanctioned by court.] — ( 1 ) The ct. will not sanction 
applications for criminal information in cases of 
alleged libel if resorted to for the purpose of 
extorting an apology. 

(2) To repeat a malignant scandal fioati^ about 
society, although with no intent to injure any 
person in particular, is sufficient to support a 
criminal information. 

(3) A libel of a serious character being brought 
before the ct., it will not sanction a compromise 
between the parties, but the prosecution once 


Sub-sect. 2. — Preliminary Summons before 

Magistrate. 

See^ generally t Criminal Law, Vol. XIV., 
pp. 191 el aeq. 

2354. Grounds for remanding.] — ^A magistrate 
cannot judicially consider, as ^ound for adjourning 
a summons for libel, pending civil proceedings 
between different parties for a different libel, 
though arising out of the same matters. — R. v, 
Evans (1890), 62 L. T. 570; 54 J. P. 471 ; 6 
T. L. R. 248 ; 17 Cox, C. C. 81, D. C. 

Annotations : — Consd. R. t?. Bennett & Bond, Er p. Bennet 
(1908), 72 J. P. 362. Refd. H. v, Southampton JJ., 
Ex p. Lebern (1907), 9G L. T. 697. Mentd. R. r. Fox 
(1908), 6 L. G. R. 1068 ; R. v, Garrett, Ex p. De Dryver 
(1917), 34 T. L. R. 13. 

2355. .] — A summons having been issued 

against one C. for publishing a false & defamatory 
libel concerning one L., C. appeared before the 
justices but was never in custody or detained as a 
prisoner. After discussion C. agreed to sign an 
apology & to pay L.’s costs, & the summons was 
adjourned for this purpose. On the adjourned 
hearing C. stated he was willing to sign the apology, 
but said he was unable to pay the costs on the 
ground of poverty, & the justices being of opinion 
that the only obstacle to a settlement was the 
question of costs, & that C. would pay them if he 
were given time, adjourned the summons for three 
months : — Held : the ct. under the circumstances 
would not interfere with the discretion of the 
justices in adjourning the summons. — R. v, 
Southampton JJ., Ex p. Lebern (1907), 96 L. T. 
697 ; 71 J. P. 332 ; 21 Cox, C. C. 431, D. C. 

2356. Warrant of commitment — Validity.]— 
R. V. Wilkes (1763), 2 Wils. 161 ; 19 State 
982 ; 95 E. R. 737 ; avibaetmevd proceedings^ sub 
nom, Wilkes v. R. (1770), 4 Bro. Pari. Cas. 360. 

Annotations : — Reid. Entick v. Carrington (1766), 2 Wils 
275 ; R. V. Platt (1777), 1 Leach, 167 ; K. v. Deapard 
(1798), 7 Term Rep. 736 ; Crowleya Case (1818), 2 Swan. 
1 ; Butt V. Conant (l820i, 1 Brod. & Bing. 648 ; Haylook 
v. Sparke (ISte), 1 E. & B. 471. 

2357. Non-appearance of prosecutor — Issue of 
fresh summons — Discretion of magistrate.] — ^An 
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Sect» 2. — Prosecution: Syb-sects. 2 & 3j A, <Ss B, Sub-sect, 3, — ^By Inpobmation. 

(a), (6) <fc (c) i.] A, At Instance of Attomey’OeneraL 


application was made to a magistrate on behalf of 
a man named Bennet to issue a warrant against a 
man named Bond for an alleged false & defamatory 
libel said to have been published by Bond con- 
cerning Bennet. The magistrate granted a warrant 
for Bond’s arrest, & Bond was arrested & brought 
before the magistrate two days later. Neither 
the prosecutor nor any one on his behalf appeared 
on the case being called, & the magistrate having 
satisfied himself by inquiry that the prosecution 
had full knowledge of the time of the proceedings, 
discharged Bond from custody. Five days later 
an application was made to the magistrate on 
behalf of Bennet to grant him a summons against 
Bond upon the same matter, it being stated that 
the absence of the prosecution on the previous 
occasion was due to the fact that it was understood 
from the police that their attendance would be 
unnecessary, that a remand would be asked for, 
& that the case would be fully heard upon the 
remand date. The police officer in the case, 
however, informed the magistrate that no such 
statement was made by him to the prosecutor or 
his solr. The magistrate was of oiiinion that the 
police had no right to assure any prosecutor that 
his attendance was unnecessary, & that a solr. had 
no right to accept such an assurance, even if it was 
given, & he therefore refused to grant the summons, 
& stated that as appet. had applied for & obtained 
a warrant, but had not chosen to appear in support 
of the charge, he would exercise his discretion, 
refuse appet. any further process for the purpose 
of reopening the matter. Further, he pointed out 
that appet. had a civil remedy, & tWs strengthened 
the magistrate in the view that he would not be 
justified m granting to appet. any further criminal 
process in the matter : — Held : the magistrate 
had taken into consideration matters which he 
could not properly consider in exercising his 
discretion ; he had, therefore, not exercised a 
judicial discretion, & a mandamus must issue to 
the magistrate to hear & determine the application 
for a summons according to law. — K. v, Bennett 
& Bond, Ex p. Bennet (1908), 72 .T, P. 362 ; 24 
T. L. R. 681 ; 52 Sol. Jo. 583, D. C. 

2358. Jurisdiction to entertain — After civil pro- 
ceedings.] — Proceedings were taken in the High Ct. 
in which L. claimed an injunction restraining E. 
from publishing certain defamatory statements. 
An interim injunction was granted & subsequently 
E. gave an undertaking not to publish any further 
defamatory statements in relation to L. E. having 
afterwards published further statements of the 
same ch^acter alleged to be libellous, L. laid an 
information before a metropolitan police magistrate 
charging E. with publishing a criminal libel. 
E. applied for a rule for a writ of prohibition 
directed to the magistrate on the ground that L., 
having chosen his civil remedy, was precluded 
from proceeding criminally in respect of the same 
subject matter : — Held : refusing a rule, the 
magistrate had jurisdiction to inquire whether E. 
had published a criminal libel . — Ex p, Edoab 
(1913), 77 J. P. 283 ; 29 T. L. R. 278, D. C. 

Where truth of libel pleaded as Justification — 
Power of magistrate to inquire Into truth.]-— 

Nos. 2486-2489, post. 


SeCy generally, Criminal Law, Vol. XIV., 
pp. 349-361, Nos. 3654-3081. 

2859. When granted — ^Misdemeanour of grave 
nature — Corruption alleged against Justices*] — R. 
V. Cate & Tarry (1887), Archbold's Criminal 
Pleading, 26th ed. p. 127. 

2380. Ubel against Sovereign.] — R. v. 

Mylius (1911), Times, Feb. 2. 

B. At Instance of Private Person, 

(a) In General. 

See, generally, Criminal Law, Vol. XIV., p. 361» 
Nos. 3682-3696. 

2361. Issue discretionary.]— No; p. Collier (1856), 
26 L. T. O. S. 200. 

2362. .] — Ex p. Little (1866), 29 J. P. Jo. 

742. 

2363. .] — Ex p. Freer (1870), 34 J. P. Jo. 

68. 

2364. .] — Ex p. Cuthbert (1875), 39 J. P. 

Jo. 366. 

2365. .] — A criminal information does not 

lie against a party who has accused by letter a 
postmistress of opening letters, & tampering with 
them ; there must be some special circumstances 
to entitle appet. to that extraordinary remedy. 
The proper remedy is by indictment. — Ex p. 
Littleton, Middlesex (Postmistress) (1888), 
62 J. P. 264. 

2366. .] — Upon application for leave to file 

a criminal information in respect of a libel upon a 
deceased foreign nobleman made by his repre- 
sentative who was not resident in this country : — 
Held : (1) the ct., in the exercise of its discretion, 
must reject the application, for the rule to bo 
collected from the modern decisions is that a 
criminal information for libel can only be granted 
at the suit of persons who arc in some public 
office or position, & not at the suit of private 
persons ; (2) the fact that the applicant does not 
reside in this country is a strong reason for reject- 
ing such an application. Serrible : an application 
for a criminal information for a libel upon a 
deceased person made by his representative wiU 
not be granted. 

It must be, I think, some very unusual publica- 
tion to justify an indictment or information for 
aspersing the character of the dead (Lord 
Coleridge, C.J.). — R. v. Laboucheee (1884), 
12 Q. B. D. 320 ; 63 L. J. Q. B. 362 ; 60 I.. T. 
177 ; 48 J. P. 165 ; 32 W. R. 801 ; 15 Cox, C. C. 
415. 

Annotations : — As to (1) Conid. R. v. Ensor (1887), 3 T. L. H. 

366. Apld. 11. V. Inters ( 1880 ), 6 T. L. K. 44. Reid. 

R. V. Yates (1884), 1 T. L. R. 193 ; Rt Applu. for Attach- 
ment for Contennat of Ckmrt (1880), 2 T. L. R. 351 ; Wood 

V. Cox (1888), 4 T. L. R. 652 ; R. v. Russell, Ex p. Morris 

(1905), 21 T. L. R. 749 ; Ex p. Froeman-Mltford (1914), 

30 T. L. R. 693 ; Weld-BlundcU v. Stephens, 11919] 

1 K. B. 520. 

2367. Extraordinary remedy — For aggravated 
cases.] — Justification of the truth not good to an 
information. 

This is an application for an extraordinary 
remedy, & therefore the ct. will not grant it lightly, 
but they will do justice & will not withhold it if 
the nature of the case requires it (Lord Mans- 
field, O.J.). — ^R. V, Dennison (1773), lofft, 148 ? 
98 E. R. 581. 


PART XI. SECT. 2. SUB-SECT. 3.— A. 

k. Wh^graTiied — After nolle prosequi 
entered on indictment — For same Ubel.] 
93 — (1848), 3 Cox, C. C. 


PART XI. SECT. 2, SUB-SECT. 8.— 
B. (a). 

1. Integrity of informxr.h^E party 
seelUng a criminal inlormation against 
another must himself be free from 


blame. — R. v. Whelan (1803), 1 P. B. I. 
223.— CAN. 

m. Oenmtl dUegation,] — ^R. v, BnsNT 
{circa 1871), Biao. 868.— NJi. 
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2368* .] — Loss of life was occasioned 

by the collision of two steamboats. An inquest 
was afterwards held, & a person of the name of 
O., who was on board of one of the steamboats 
at the time of the accident, gave his evidence 
before the coroner. Deft., a publisher of a 
periodical, in giving an account of the accident & 
inquest, stated, “ had requisite means been 
employed, the lives of the two children, as well as 
of the rest of the passengers might have been saved, 
in spite of the story of G., who swore through 
thick & thin, & who, although asleep at the moment 
of the accident, had yet sufficient time to dress 
himself & assist his wife ” : — Held : the language 
did not charge G. with perjury, & a criminal 
information refused. — R. v. Marshall (1838), 
2 Jur. 254. 

2369. .] — Ex p. Little (1865), 29 

J. P. Jo. 742. 

2370. .] — Ex p. CUTHBERT (1875), 

39 J. P. Jo. 356. 

2371. .] — R. V. Headley (1875), cited 

12 Q. B. D. at p. 327. 

Annotation: — Consd. R. v. Laboucliere (1884), 12 Q. B. D. 

320. 

2372. .] — Ex p. Littleton, Middle- 

sex (Postmistress), No. 2365, ante. 

2373. Other remedies insufficient.] — 

R. V. RUvSseli., Ex p. Morris (1905), 93 L. T. 407 ; 
69 J. P. 450 ; 21 T. L. R. 749 ; 49 Sol. Jo. 735, 
D. C. 

(5) What Person may Apply. 

See, generally, Criminal Law, Vol. XIV., p. 351, 
Nos. 3691-3690. 

2874. General rule — Only persons in public 
office or position.] — To call a man a scoundrel, A; 
to reflect upon him in the execution of his oftice, 
is matter of a libellous nature, & deserves to be 
punished by information. — R. v. Pownell (1732), 
Kel. W. 58 ; 2 Barn. K. B. 102 ; 25 E. R. 488. 

2375. .] — Ex p. Slee (1852), 19 L. T. 

O. H. 208. 

2376. .] — The T. newspaper contained 

an article relating to the musical critiques written 
in another newspaper by D., a musical critic, & 
instructed that D. was intimately associated with 
another person named J., who was paid a com- 
mission by artistes to puff them in the public 
press ; — Held : as D. did not fill any official or 
judicial office, he was not entitled to a criminal 
information against the publisher of the T. news- 
paper, but must bo left to his remedy by action or 
indictment. — Ex p. Davison (1878), 42 J. P. 726. 

Annotation: — Consd. R. r. Labouclierc (1884), 12 Q. B. D. 

320. 

2377. ,] — R. V. Labouchere, No. 2366, 

ante. 

2378. .] — The ct. will not grant a rule 

nisi for a criminal information for libel on the 
application of a private person who does not hold 
a public office or position. — Ex p. Freeman- 
Mitpord (1914), 30 T. L. R. 693. 

2379. Clerk to sessions.]— Information granted 
for a libel, charging deft, with making false entries 
in the sessions books. — R. v. Roberts (1734), 
Gunn. 94 ; 94 E. R. 1084. 

Annotation : — Bold. R. v. Almon (1765), Wilm. 243. 

2380. Justice of peace.] — Information granted 
for printing in a newspaper, that a justice of peace 
was scandalously guilty of telling a lie in divers 


companies.” — R. v. Staples (1738), Andr. 228 ; 
95 E. R. 374. 

2381. .] — B. V. Steel (1875), 39 J. P. Jo. 

357. 

2382. Corporation.] — Leave granted to file a 
criminal information against newspaper pro- 
prietors for a libel on the corpn. of 0 . — Chichester 
Borough (1838), 2 J. P. 84. 

2383. Poor Law Commissioner.] — Re Ferrand, 
Ex p. Lewis (1846), 8 L. T. O. S. 89, 161. 

(e) Grounds for Refusal. 
i. In General. 

See, generally. Criminal Law, Vol. XIV., 
pp. 351-352, Nos. 3697-3710. 

2384. Vulgar abuse — Of constable on duty.] — 
Information denied for affronting words spoken 
of a constable, though in the execution of his 
office. — R. V. Whitfield (1734), Cunn. 100 ; 94 
E. R. 1088. 

2385. Libel common & trivial.] — A non. (1774), 
Lofft, 462 ; 98 E. R. 748. 

2386. Prejudice to pending civil cause.] — A non. 
(1774), Lofft, 462 ; 98 E. R. 748. 

2387. False or ambiguous charge.] — Ct. will not 
grant an information, where the charge is made 
under false or ambiguous colours, where the words 
spoken admit of a favourable interpretation ; 
where the party complaining comes late. — 
Prideaux V. Arthur (1774), Lofft, 393 ; 98 E. R. 
711. 

2388. Libel admitting of favourable Interpreta- 
tion.] — Prideaux v. Arthur, No. 2387, ante. 

2389. Allegation made bon& fide.] — R. v. 

Baillie (1778), 21 State Tr. 1. 

Aitnntations : — Reid. Harrison v. Bnsh (1855), 5 E. & B. 

844 ; R. V. Goodwin (1857), 21 J. P. 742. 

2390. Without malice.] — A criminal infor- 

mation does not lie against a ratepayer in a union 
who bond fide & without malice accuses, in a letter 
to the cliairman of the board of guardians, one of 
the guardians of contracting to supply the poor 
within the union with articles, & also with supply- 
ing those articles of inferior quality, although the 
ratepayer has refused to substantiate his charges 
before a partial tribunal. — R. v. Goodwin (1857), 
21 J. P. 742. 

2391. Refusal of prosecutor to deny charge on 
oath.] — It is a general rule, that the ct. will not 
grant an information for a private libel, charging 
a particular offence, unless the prosecutor wifi 
deny the charge upon oath. — R. v. Miles (1779), 
1 Doug. K. B. 284 ; 99 E. R. 185. 

2392. Probable truth of llbel.1 — R. v. Pursore 
( 1731), 2 Barn. K. B. 84 ; 94 E. R,. 372. 

Annotation : — Apld. R. V. Hampden (1844), 8 J. P. Jo. 120. 

2393. — — .] — Senible : although the truth of a 
publication is no justification, yet, if the ct. see, 
that it is true, or probably may be true, it may 
be good cause why the ct. should not interfere 
by granting a criminal information. — R. v. Draper 
( 1806), 3 Smith, K. B. 390 ; 30 State Tr. 959. 

A nnotations : — Refd. R. V. Burdott (1821), 4 B. & Aid. 314 ; 

R. V. Halpiu (1829), 4 Man. Sc Ry. K. B. 8. 

2394. .] — P. published a book, with a view 

to denounce & expose the practice of shipowners 
sending to sea overloaded ships, careless of the 
seamen’s lives, their own inte^sts being pro- 
tected by insurance. P. alluded to N. as owner of 
one of such ships, & N. obtained a rule for a 


PART XI. SECT. 2. SUB-SECT. 8.— 
B. (b). 

t General rule-— Only persona in 
piwie ojffloe or position .] — ^The granting 


of criminal informations for libel Is 
ooudnoU to tho cam of persons occupy- 
ing an ofQoial or Judicial positiou. Sc 
filling some ofBoo which gives the 
publfo an interest in the speedy 


vindication of their character, or to 
the case of a charge of a ver^ grave 
or atrocious nature. — R. t?. wnsoN 
(1878), 43 U. C. R. 683.— CAN. 
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Libel akb Slander. 


Sect, 2. — Prosecution: Suh-sect. 3, B. (c) v. vi., 
(d) <& (e) ; sub-scci. 4.] 

4 B. & Ad. 867 ; 1 Nev. & M. K. B. 483 ; 2 L. J. 
K. B. 144 ; no E. R. 682. 

2427. Six months.l— R. v. Murray (1837), 

1 Jur. 87. 

2428. Two years.] — The ct. refused to 

tyrant a rule nisi for a criminal information, where 
the libel complained of came to the knowledge of 
applt. two years ago. — Bx p. Hopper (1854), 
23 L. T. O. S. 164 ; 18 J. P. 378 ; 2 W. R. 617. 

vi. No Incitement to Breach of the Peace. 

2429. Imputation on morals or standard ol 
behaviour.] — An imputation by one private person 
against another of a want of common honesty, 
& the absence of aU principle & honour, is not alone 
sufficient to justify the ct. in granting a rule nisi 
for a criminal information. — R. v, Hemmxng, Ex p. 
Dimsdale (1846), 6 L. T. O. S. 376 ; 10 J. P. Jo. 
104. 

2430. Private letter.] — Rule nisi for a criminal 
information refused where the libel was contained 
in a private letter addressed to a private person, &> 
did not purport to be sent for the object of exciting 
to the commission of a breach of the peace. — 
Ex p. DAI.E (1854), 2 C. L. R. 870 ; 23 L. T. O. S. 
179 : 18 J. P. 393 ; 2 W. R. 534. 

2431. Speech on lawful occasion .] — Ex p. Bate- 
man (1872), 36 J. P. Jo, 388. 

2432. Applicant resident abroad.] — R. v. La- 
BOUCHERE, No. 2360, ante. 

{d) Procedure. 

See C. O. R., 1906, rr. 36, 37 ; Criminal Law, 
Vol. XIV., pp. 355-357, Nos. 3753-3785. 

Preliminary appUcation to magistrate.] — See 

Nos, 2354, 2358, ante. 

2433. Setting out the libel — Need not be set out 
in full.] — In an indictment or information for a 
libel it is not necessary to set it forth in haec verba. 
— Browne’s Case (1677), Freem. K. B. 456, 524 ; 
89 E. R. 841, 394. 

2434. Exact words to be set out.] — In an 

information, charging deft, with making a writing 
secundum ienorem sequentem, there the written 
libel, & that set fortli in the information, must 
exactly agree ; & if any omission makes n word 
of another signification it is fatal (Holt, C.J.). — 
R. V. Drake (1706), Holt, K. B. 425 ; 11 Mod. Rep. 
95 ; 3 Salk. 224 ; 90 E. R. 1134. 

Annotalions : — Refd. W^ood V. Brow'll (1815), 1 Marsh. 522. 
Mentd. Anon. (1706), 11 Mod. liep. 84 ; Paxton v. Sharpe 
(1729), 1 Bam. K. B. 317 ; Jackson v. Sharp (1744), 
Willes, 525 ; Anon. (1774), Loflt, 785 ; It. v. Beach (1774), 

1 C'owp. 229. 

.] — See^ now^ Law of Libel Amendment 

Act, 1888 (c. 64), s. 7. 

2435. Affidavit — May be sworn abroad — Party 

abroad.] — Semble : an affidavit to found a criminal 
information for a libel published in England, upon 
a person being in parts beyond seas, may be sworn 
abroad. — R. v. Satirist (Editor) (1834) 3 

Nev. & M. K. B. 632. 

2436. Effect of insufficiency.]— A rule had 

been obtained, calling on deft., who was proprietor 
of the Manchester Guardian^ to show cause why 
a criminal information should not issue against 
him for a libel on Mr. R., who had prosecuted & 
convicted some persons of a robbery ; the alleged 
libel suggesting that they were innocent, & that 
Mr. R. showed an undue zeal in supporting the 


conviction, &, insinuating that certain articles in 
the Manchester Chronicle emanated from him. 

The ct. discharged the rule, on the ground of the 
insufficiency of prosecutor’s affidavit. — ^R. v. 
Taylor (1837), 1 Jur. 63. 

.] — See, further, Criminal Law, Vol. XIV., 

pp. 356-856, Nos. 8767-3771. 

2437. Identity of prosecutor as party libelled.] — 
Information for a libel : the ct. must see that the 
libellous matter is applicable to the party com- 
plaining. — R. V. Butcheler (1729), h^tz.-G. 67 ; 
94 E. R. 662. 

2438. Withdrawal of plea of not guilty — Plea of 
guilty substituted — Apology & offer of costs.] — 

R. V. Aldred (1845), 6 L. T. O. S. 68 ; 9 J. P. Jo. 
264. 

2439. When rule granted after first rule dis- 
charged — False affidavits.] — A rule yiisi for a 
criminal information for a libel was discharged on 
an affidavit made by a persoi^ who swore to the 
truth of the libel. This person was indicted for 
perjury, the bill was found, & he absconded. It 
appeared from the affidavits of several persons, that 
the former affidavit was entirely untrue. The ct., 
under these circumstances, granted another rule 
nisi for a criminal information, & made it absolute. 
— R. V. Eve & Parlby (1836), 6 Ad. & El. 780 ; 
2 Har. & W. 450 ; 1 Nev. & P. K. B. 229 ; 111 
E. R. 229. 

AnnotaiioTM : — Refd. Ex p. Munster (1869), 20 L. T. 012. 

Mentd. Taylor t?. SUngo (1836), 2 Har. & W. 327. 

2440. Information against printer & publisher — 
Appearance of author — Rule discharged against 
printer & publisher.] — If a rule for an information 
be granted against the printer & publisher of a 
libel, & the author appears & avows himself, the 
ct. will discharge the rule against the printer & 
publisher, & direct it against the author. — R, 
V. WlATi' (1723), 8 Mod. Rep. 123 ; 88 E. R. 96. 

2441. Verdict of “ printing & publishing only ** — 
Bad.] — Verdict of guilty of printing & publishing 
only, on an information for a libel, bad. — R. v. 
Woo DP ALL (1770), 5 Burr. 2061 ; 20 State Tr. 
895 ; 98 E. R. 398. 

Annotations : — Consd. R. v. Shipley (1784), 4 Doug. K. B. 

73. Mentd. ll. v. Topham (1791), 4 Term Hep. 126 ; B. 

V. Philipps (1805), 6 East, 464 ; Monson v. Tussaud, Mouaon 

V. Tus.saud (1894), 63 L, J. Q. B. 454 ; H. v. Morris (1907), 

71 J. P. Jo. 520. 

2442. Description of prosecutor — Sufficiency.] — 

(1) Information for lib^l alleged that a person 
unknown had committed a murder on G., & that 
H. had been charged with it ; the information then 
set out the alleged libel, & charged that it imputed 
the murder to C. The libel, as set out, spoke of 
the murder of G., & stated that II. liad been accused 
of it: — Held: the indictment was proved by 
evidence that a person had been murdered, that 
H. was charged with the murder, & that, on an 
inquest held upon the body, witnesses called the 
dead person by the name of G. ; & this last fact 
might properly be proved by the coroner who 
held the inquest, & he might, for this purpose* 
use an instrument which he had drawn up as an 
inquisition, whether it was or was not a valid & 
formal inquisition. 

(2) 0. was described in the information as His 
Serene Highness Charles Frederick Augustus 
William, Duke of Brunswick & Lunebui^. His 
name was Charles Frederick Augustus William 
D’Bste, & although he had formerly been reigning 
Duke of Brunswick & Luneburg, & was stifi 
commonly called by that title, he ceased to be 


PART XL SECT. 2, SUB-SECT. 8.— 
B. (d). 

2438 i. Setting^ — Need not 


“oylng for a criminal information for 
^ that the libel was 

pnbl^ed of him, & his affidavits set 
Mie libel, which docs not charge 


him in express terms, nor is made to 
refer to him by innuendo, the ct. will 
grant a nile.— R. v. Crooks (1840), 1 
Ont. Dig. 1910.~^AN. 
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reigning duke de facto : — Held : the description 
was sufficient. — R. v. Gregory (1846), 8 Q. B. 
608 ; 2 New Seas. Cas. 229 ; 1 6 L. J. M. C. 38 ; 
6 L. T. O. 8. 367 ; 10 J. P. 262 ; 10 Jur. 387 : 
1 Cox, C. 0. 263 ; 116 E. R. 966. 

Annotation : — As to (1) Consd. Bird v. Keep, [1918] 2 K. B. 

2443. Change of defendants — Author substituted 
for publisher — After rule nisi against publisher.] — 

R. v. Burns & Lambert (1861), 18 L. T. O. S. 
99 ; 16 J. P. 772. 

2444. Undertaking by prosecutor’s counsel — To 
proceed with prosecution.] — R. v. “ The World ’’ 
No. 2361, ani(e. 

(e) Effect of Apology. 

2445. Rule discharged — On payment of costs — 
Allegations withdrawn.] — R. v. Latimer (1851), 
18 L. T. O. S. 110 ; 16 J. P. Jo. 800. 

2446. .] — R. V. Tallis (1852), 20 

L. T. O. S. 116 ; 17 J. P. Jo. 21. 

2447. .] — R. V . Potts (18.52), 20 

L. T. O. S. 104 ; 16 J. P. Jo. 821. 

2448. .] — Ex p. Travis (1868), 

32 J. P. Jo. 772. 

2449. .] — R. V , Reynolds & Dix (1851), 

23 L. T. O. S. 180. 

2450. On agreed terms.] — R. v. Richards 

(1872), 30 J. P. Jo. 88. 

2451. Rule made absolute.] — R. v. Court 
Journal Printer & Publisher (1845), 4 L. T. 
O. S. 364. 

2452 .]— R. V. Lenci (1870), 34 J. P. Jo. 

309. 


2457. 


Identifloatlon of party# llbelled.]- 


Sub-seCt. 4. — By Indictment. 

See, now, Indictments Act, 1915 (c. 90), s. 1 ; 
Indictment Rules, 1916 (Stat. R. & O. 1916, 
No. 282) ; <&, generally, Criminal Law, Vol. 
XIV., pp. 202 et 8eq. 

2453. Sufficiency of indictment — Setting out libel 
— Whether whole to be set out.] — Browne’s Case, 
No. 2433, ante. 

2454. .] — The whole libel need 

not be Bet forth in indictment, but if any part 
qualifies the rest, it may be given in evidence. 

Upon indictments thus laid by way of juxia 
ieiiorem Sc ad effecium seqxicn., the very words laid 
in the indictment, & not the substance & efi’ect 
of them, must be proved as strictly as if laid to be 
in haec verba (per CuR.). — R. v. Bear (or Beare) 
(1698), 2 Salk. 417 ; Carth. 407 ; Holt, K. B. 
422 ; 1 Ld. Rajmi. 414 ; 3 Salk. 226 ; 91 E. R. 

'iTWtatinns .— Consd. U. v. Shipley (1784), 4 Douk. K. B. 73 ; 
B. V. Burdett (1820), 4 B. & Aid. 9'.. Refd. H. r. Drake 
11 Mod. Hop. 84 ; Entlck r. Carrington (1765), 19 
State Tr. 1029 ; H. v. Lovett (1839), 9 C. & P. 462. Mentd. 
H. V. Hutchinson (1722), 8 Mod. Hep. 99. 

2455. Words actually used.] — 

Sachevereu;s Case (1710), 15 State Tr. 1, 466. 

Apld. Cook r. Cox (1814), 3 M. & S. 110. 
Refd. H. V. Layer (1722), 8 Mod. Hep. 82 ; H. r. Dnfly 
7 State Tr. N. S. 795 ; BradJaugh r. H. (1878), 
8 0. B. D. G07, Mentd. H. r. Holden (1833), 5 B. & Ad. 
o47. 


2456. 


'.] — Indictment for words 


must specify what they were. — R. v. IIow^ (1726), 
2 Stra. 609 ; Sess. Cas. K. B. 134 ; 93 E. R. 793. 

• — Rcld. A.-G. of New Soutli Wales v. Maepherson 
h. 3 P. C. 268. Mentd. H. v. Cheero (1825), 
B. & O. 902. 

.] — See, now. Law of Libel Amend- 
ment Act, 1888 (c. 64), s. 7. 


An indictment for a libel must set forth who the 
person libelled was. An indictment for a libel 
upon persons to the jurors unknown is insufficient 
even after verdict. — R. v. Orme & Nutt (1699), 

1 Ld. Raym. 486 ; 91 E. R. 1224 ; svb nom. R. 
V. Alme & Nott, 3 Salk. 224. 

Annotations : — Consd. H. v. Williams (1822), 1 State Tr. N. S. 
1291. Reid. H. V. Read (1708), Foi-tes. Rep. 98; H. v. 
Osborne (1732), Kel. W. 230 ; H. v. Griffin & Banyere 
(1733), 2 Barn. K. B. 368. 

2458. “ Of & concerning.”] — Upon 

an information against deft, for a libel, for that he, 
etc., wickedly, maliciously & seditiously did write 
& publish, etc., a certain false, scandalous, & 
seditious libel “of & concerning H.M.’s Govt. 
& the employment of his troops ” according to the 
tenor Sc effect following (setting forth the libel 
verbatim), the words “ of Sc concerning ” are a 
suflicient introduction of the matter contained in 
the libel. Sc a sufficient averment that it was 
written “ of & concerning the King’s Govt., Sc the 
employment of his troops.” — R. v. Horne (1778), 

2 Cowp. 672 ; 20 State Tr. 651 ; 98 E. R. 1300 ; 
sub nom. Horne v. R., 4 Bro. Pari. Cas. 368, H. L. 

Annolalions : — Consd. Hawkes v. Hawkey (1807), 8 East 
427 ; H. V. Marsden (1816), 4 M. &; S. 164 ; Churchll, 
V. Hunt (1819), 1 Chit. 480. Apld. H. v. Burdett (1821), 

4 B. & Aid. 314. Distd. May v. Brown (1824), 3 B. & C. 
113 ; Adams v. Meredew (1828), 2 Y. & J. 417. Consd. 
Bradlaugh v. H. (1878), 3 Q. B. D. 607. Refd. R. v. 
Tophara (1791), 4 Term Rep. 126 ; R. r. Philipps (1805), 
6 East, 4 04 ; R. v. Burdett (1820), 4 B. & Aid. 95 ; Gold- 
stein p. Foss (1828), 2 Y. & J. 146 ; Tuam (Arohbp.) v. 
Robeson (1828), 5 Bing. 17 ; Harvey v. French (1832), 

1 Cr. & M. 11 ; Gompertz w. IjOvy (1838), 9 Ad. & El. 282 ; 
Jones V. Hnlton. [1909] 2 K. B. 444. Montd. R. r. Morley 
(1827), 1 y. & J. 221 ; R. v. Virrier (1840), 12 Ad. & El. 
317; R. V. Bidwell (1847), 2 Car. & Kir. 564 ; R. v. 
Duffy (1849), 7 State Tr. N. S. 795 ; White r. R. (1876), 
13 Cox, C. C. 318 ; Davys v. Lloyd (1901), 17 T. L. H. 
678 ; Clack v. Clack, [1900] 1 K. B. 483. 

2459. .] — In an indictment for 

a libel against S., omitting to allege that deft, 
published it “of & concerning S.” : — Held : such 
omission was not supplied by its being alleged in 
the introductory part, “ that deft, intended to 
vilify S., he having been mayor of, etc., & to cause 
it to be believed that as such mayor he had 
practised corruption, & been guilty of abuse, in 
respect to gi'anting a license to one L. to retail 
beer,” etc., & concluding “ to the injury Sc disgrace 
of S.” etc. ; although the innuendos pointed the 
different parts of the libel to S., & to L., & to the 
granting the license. — R. v. Marsden (1815), 4 
M. & 8. 164 ; 105 E. R. 796. 

Annotations -Refd. Clement v. Fisher (1827), 1 Mau. & Ry. 
K. B. 281 ; Jones r. llultou, [1969] 2 K. B. 444. 

2460. .] — (1) Indictment for 

libel stated that deft., intending to defame B,, 

a libel containing divers false Sc 
scandalous matters of Sc concerning the said B., 
that is to say ; “ No lady would admit to her 
society such a crack-brained scamp as B.,” meaning 
the said B. : — Held : these averments showed 
sufficiently, without more formal introduction, 
that the libel was of & concerning B. 

(2) The following words : Why should T. be 
surprised at anything Mrs. W. does ? if she 
chooses to entertain B., she does what very few 
will do ; & she is of course at liberty to follow the 
bent of her own inclining, by inviting aU the 
expatriated foreigners who crowd our streets, to 
her table, if she thinks fit ; — Held : sufficient to 
maintain an indictment for libel. — Gregory v, R. 
(1850), 15 Q. B. 057 ; 19 L. J. Q. B. 366 ; 16 
L. T. O. S. 3 ; 15 Jur. 74 ; 5 Cox, C, C. 247 ; 117 
E. R. 719, Ex. Ch. 


PART XI. SECT. 2. SUB-SECT. 4. 

q. Libd ahovm to prosecutor before publication.] — R, tJ. MoEldebbt (1860), 19 U. C. II. 168. — CAN.' 
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Libel and Slandek. 


Sect, 2. — Proaectdion : Suh-secU. 4» 6 6.] 

2461. .] — Proof of words spoken 

to a person, will not support an indictment charg- 
ing that deft, spoke them of such person. — 
E. V. Berry (1791), 4 Term Eep. 217 ; 100 E. E. 
082. 

Annotation : — Reid. Porkes v. Prescott (1869), L. R. 4 Exob. 
169. 

2^2. Joint indictment.] — Two persons may 

be jointly indicted for speaking words, though a 
joint action of the case cannot be brought against 
two for words spoken by them both (per Cur.). — 
Williams v. Custodes (1650), Sty. 244 ; 82 E. E. 
680. 

2463. Averment of intent — To provoke 

breach of peace.]— An indictment for libel 
inflicting upon the prosecutor in his profession as 
A solr., & which has been sent to the prosecutor 
only, ought to be alleged to have been sent with 
intent to provoke & excite the prosecutor to a 
breach of the peace, & should not be alleged with 
intent to injure the prosecutor in his profession. — 
E. V. Wegener (1817), 2 Stark. 245, N. P. 
An^taiiom R. v. Brooke (1856), 7 Cox, C. C. 251. 

Mentd. Wenman r. Ash (1853), 17 Jur. 579. 

2464. Averment of unlawful publica- 

tion — Without averment of malice.] — An indict- 
ment charged deft, with “ unlawfully ” publishing 
a defamatory libel, but omitted to aver that it was 
published “ maUciously ” '.—Held : Libel Act, 
1843 (c. 96), s. 5, did not create or define an offence, 
but merely enjoined the punishment to be awarded 
to an existing common law offence ; at common 
law an averment of malice was unnecessary & the 
indictment was therefore good. Semble : if an 
averment of malice had been necessary, the defect 
would have been cured by verdict as being an 
imperfect averment.— E. v. Munslow, [1895] 1 
Q. B. 758 ; 04 L. J, M. C. 138 ; 72 L. T. 301 ; 43 
W. E. 495 ; 11 T. L. E. 213 ; 39 Sol. Jo. 264 ; 
18 Cox, C. C. 112 ; 15 E. 192, C. C. E. 

.4nno^ion Eefd. Pratt v. British Medical Assocn., 11919] 

1 K.. ii. ^44. 

2465. Want of innuendo.] — An indictment 


which charged that the prisoner printed & published 
a libel of & conceiving A., the prosecutor, accord- 
ing to the tenor & effect following, viz. “A. of B. 
(meaning the said A.), game & rabbit destroyer, 
& his wife (meaning C., the wife of the said A.) 
the seller of same in country &. town ” ; — Held : 
bad, for want of innuendos, or averments showing 
that the words alleged to be defamatory charged 
an indictable offence, or had reference to the calling 
of the prosecutor.— E. v. Yates (1872), 12 Cox, 
C. C. 233. 

. 1 . “I — averment that defamation an In- 

oflcace.] — R. V. Yates, No. 2465, ante. 

Charge withdrawn before Justices — 

Added to indictment subsequently — Counts quashed.] 

B. was charged with blasphemous libels in news- 
papers. The summons before justices specified 
dates of newspapers, but a date being 
^ded though not specified was objected to, 
& the prosecution withdrew that charge. After 
B. was committed the Central Criminal Ct. allowed 
the with^a^ charge to be added to the indict- 
ment : Held : the counts containing the with- 
haust be quashed as contrary to the 
spirit of the Vexatious Indictments Acts.— E. v. 

47 L. T. 477 ; 47 J. P. 71 ; 

W. E. 229; 15 Cox, C. C. 166, D. C. ; subdeoueni 

16 Cox, C. C. 217. 

Z — libel— “ To manifest cor- 

ruptlon of morals of His Majesty's subjects."!— 

for publishing a Ubel, which was 
bad as a charge of publishing a defamatory libel 


for not setting out the passages relied upon 
contained an averment that deft. unlawf^y 
. . . did . . . publish . . . a . . . libel ... in 
the form of a document . . . which document 
. . . contains divers . . . obscene . . . matters 
& things.” The judge at the trial held that this 
cunounted to an indictment for an obscene libel, 
& the prisoner was convicted : — Held : although 
it would have been better for the indictment to 
have followed the old forms, & to have averred 
that the tendency of the obscene matter was to 
corrupt the public morals, & that the libel had been 
published with that intent, the conviction might 
under the circumstances be upheld. 

In order to avoid any difficulty it would be better 
that the indictment should contain the common 
averments that its publication was ” to the 
manifest corruption of the morals of His Majesty’s 
subjects.” The question we have to consider is 
whether there was sufficient allegations to justify 
the case being tried as the publication of an obscene 
libel. The indictment alleges the publication was 
” malicious & unlawful,” & that it contained 
” lewd, wicked ... to the evil example of all 
others in the like case offending.” I think, 
JEI.P, J., would have been wrong in not leaving 
it to the jury. It may be tested in this way ; 
assuming it to be an indictment for an obscene 
libel & the words to be set out in the indictment, 
so that the judge & jury could see for them- 
selves that the publication was to the manifest 
corruption of public morals, could the judge have 
withdrawn the case because there was no aver- 
ment to that effect in the indictment ? I am 
therefore of the opinion that embarrassing as this 
count was in one sense, it was impossible for the 
judge to stop the case (Lord Alverstone, C.J.). — 
E. V. Barraclough, [1900] 1 K. B. 201 ; 75 

L. J. K. B. 77 ; 94 L. T. Ill ; 70 J. P. 14 ; 64 
W. R. 147 ; 22 T. L. R. 41 ; 50 Sol. Jo. 44 ; 21 
Cox, C. C. 91, C. C. R. 

2469. Proof of alleged words — Necessity for — 
Proof of substance & effect insufficient.] — R. v. 
Bear (or Beare), No. 2464, ante. 

2470. Verdict differing from offence charged — 
Charge of composing, printing & publishing — Con- 
viction of composing & publishing.] — Deft, is 
charged by a coimt in an indictment with having 
” composed, printed &; published ” a libel, if the 
evidence be, that he only composed & published 
it, he i^y be found guilty of the composing &; 
publishing, & acquitted of the printing. — R. v. 
Williams (1811), 2 Camp. 646, N. P. 

2471. Conviction of printing & pub- 

lishing.] — R. V. Hunt, No. 1798, ante. 

2472. Charge of common law offence — 

Conviction under statute— Libel Act, 1843 (c. 96).]— 
R. V. Gray, No. 1920, ante. 

2473. Charge of publishing defamatory 

libel — " Knowing same to be false " — Conviction 
of merely publishing defamatory llbel.l — On an 
indictment for publishing a defamawry libel 
“ knowing same to be false,” deft, may bo con- 
victed of merely publishing a defamatory libel. — 
Boaler V. R. (1888), 21 Q. B. D. 284 ; 67 L. J. 

M. C. 86 ; 69 L. T. 664 ; 62 J. P. 791 ; 37 W. E. 
29 ; 4 T. L. R. 666 ; 16 Cox, 0. 0. 488. 

Annotation Eeld. R. v. Munslow (1895), 11 T. L. R. 213. 

Sect generally, Criminal Law, Vol. XIV., 

p. 317, Nos. 3330 et seq, 

2474. Libel on directors of company — Proof that 
prosecutors de Jure directors — Status of acting 
directors admitted.] — Upon the trial of an indict- 
ment for publishing a libel upon the directors of a 
CO., it is not necessary to prove that the prosecutors 
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were the de jure directors of the co., & properly 
appointed as such, it being admitted that they were 
the acting directors, & the libel being published 
upon them as such acting directors, & the averment 
that th^ were directors is an immaterial averment. 
— R.i;.Boaler(1892),67 L. T. 354; 60 J. P. 792 ; 
36 Sol. Jo. 763 ; 17 Cox, C. 0. 669, D. C. 

Annotation : — Hentd. R. v. Central Criminal Court JJ., Exp. 
L.C.C., [1925]2K. B. 43. 


Sub-sect. 6. — Publication. 
See Part V., Sect. 1, sub-sect. 1, B., ante. 


Sub-sect. 6. — Justification as Defence. 

See Libel Act, 1843 (c. 96), s. 6. 

2475. Whether valid.] — Want’s Case (1602), 
Moore, K. B. 627 ; 72 E. 11. 802. 

Annotation : — Reid. Harman v. Dclany (1731), 2 Stra. 898. 

2476. .] — Case de Libellis Famosis, No. 

1167, ante. 

2477. .] — R. V. Burdett, No. 1097, ante. 

2478. .] — Semble : deft, in an information 

for a libel may prove the truth of the matters 
alleged to be false & libellous. — R. v. Bradley 
(1828), 2 Man. & Ry. K. B. 152 ; 1 Man. & Ry. 
M. C. 387. 

2479. .] — Where a party was brought up 

for judgment, upon a conviction of publishing a 
libel imputing indictable offences to an individual : 
— Held : affidavits affirming the truth of the libel 
could not be read in mitigation. — R. v. Halpin 
(1829), 9 B. & C. 65 ; 4 Man. & Ry. K. B. 8 ; 
2 Man. & Ry. M. C. 63 ; 7 L. J. O. S. M. C. 75 ; 
109 E. R. 26. 

2480. .] — R. V. Grant, No. 2500, post. 

2481 . .] — Upon the trial of a criming infoima- 

tion for libel, the judge does not misdirect the jury 
in telling them that they have nothing to do with 
the truth of the libel. — R. v. Wilson (1837), 1 
J. P. 5, 346 ; 1 Jur. 796. 

See, noWf Libel Act, 1843 (c. 96), s. 6. 

2482. .1 — R. V. Warnsbokough (1888), 4 

T. L. R. 620. ^ 

2483. In seditious libel.] — R. v. Duffy, 

No. 1218, ante. 

2484. .1 — R. V. Aldbcd, No. 2328, ante. 

2485. Blasphemous libel.] — The provision 

in Libel Act, 1843 (c. 96), s. 7, as to allowing 
exculpatory evidence in answer to a primA facie 
case of liability for publication, being quite general 
in its terms : — Held : to apply to a prosecution for 
the publication of a blasphemous Ubel. — R. v. 
Bradlaugh (1883), 15 Cox, C. C. 217. 

^nnotoboTW Mentd. R. v. Allison (1888), 59 L. T. 933 ; 
R. V. Kingborn, U908] 2 K. B. 949 ; lie Bowman, Secular 
Soo. V. Bowman, [1915] 2 Cb. 447. 

2486. Siunmons before magistrate — Power to in- 
quire Into truth of libel.] — On the hearing of a 
charge before justices of maliciously publishing 


a defamatory libel, the justices proceeded under 
Libel Act, 1843 (c. 96), s. 6, to hear evidence of 
the falsehood & also of the truth of the libel : — 
Held : on an indictment for perjury, they had no 
jurisdiction to hear this evidence, & what present 
deft, then swore as to the falsehood of the libel, 
& on which he was now indicted for perjury, was 
immaterial to the issue before the justices, & the 
evidence ought not to have been given. — R. v. 
Townsend (1866), 4 F. & F. 1089 ; 10 Cox, C. C. 
366. 

Annotation : — Apprvd. & Apld. R. v. Carden (1879), 5 

Q. B. D. 1. 

2487. .] — Ex p. Ellissen (1868), 

cited in 5 Q. B. D. at p. 3 ; sub nom. London 
(Lord Mayor) v. Ellissen, cited in 41 L. T. at 
p. 606 ; sub nom. R. v. Ellisson, cited in 44 J. P. 
at p. 120 ; sttb 7iom. R. v. London (Lord Mayor), 
32 J. P. Jo. 772. 

Annotations : — Expld. & Distd. R. v. Carden (1879), 5 

Q. B. D. 1. Reid. Exp. Bottomley, [1909] 2 K. B. 14. 

2488. .] — Upon an information for 

maliciously publishing a defamatory libel under 
Libel Act, 1843 (c. 96), s. 5, the magistrate has no 
jurisdiction to receive evidence of the truth of the 
libel, inasmuch as his function is merely to deter- 
mine whether there is such a case against the 
accused as ought to be sent for trial, & a defence 
based upon the truth of the libel under sect. 6 
of the Act can only be inquired into at the trial 
upon a special plea framed in accordance with the 
terms of that sect. The province of a magistrate 
upon a preliminary inquiry into a charge of an 
indictable offence discussed. — R. v. Carden (1879), 
5 Q. B. D. 1 ; 49 L. J. M. C. 1 ; 41 L. T. 504 ; 44 
J. P. 137 ; 28 W. R. 133 ; 14 Cox, C. C. 359 ; 
sub nom. R. v. Labouchere, 43 J. P. Jo. 764, D. 0. 

Annotatimis : — Consd. Ex p. Bottomley, [1909] 2 K. B. 14. 

Reid. K. r. Flowers (1879), 44 J. P. 377 ; Ex p. O'Brien 

(1883), 15 Cox, C. C. 180. 

2489. .] — L., proprietor of a newspaper 

published comments on a ball given by S. who 
professed that it was for the friends of the dramatic 
profession, whereas L. stated that it was attended 
by prostitutes, & was an attempt to sully the fame 
of the stage. L. being charged with libel before 
a magistrate proposed to give evidence that loose 
characters were present, & that the facts were 
true & proper to be commented on in a newspaper : 
— Held : the magistrate rightly rejected this 
evidence, as it was only proper to be received at 
the trial before a jury. — R. v. Flowers (1879), 
44 J, P. 377, D. 0. 

2490. Plea of justiff cation — Sufficiency of plea.] 

-R. V. Griffin (1849), 13 J. P. Jo. 30. 

2491. Evidence of same charges In other 

publication — No steps by prosecutor in respect 
thereof.] — Where to a criminal information for 
a libel, deft, has justified under Libel Act, 1843 
(c. 96), s. 6, asserting the truth of the imputations 
contained in the alleged libel, it is not competent 
to him to prove, in support of the plea, that the 
same charges were previously published in another 
publication, & that prosecutor had taken no 
steps against such other publication. — R. r. 


PART XI. SECT. 2, SUB-SECT. 6. 
2475 I. Whether valid .] — ^Tho special 
plea of juatifleation glyen by 6 & 7 Viet. 

cannot be pleaded to an 
indictment for a seditious libel. Such 

8 lea can only be pleaded In justihea- 
on of a private or personal libel. — 
K. V. DuirFY (1846), 2 Cox, C. C. 45.— 

URt 


247611. .3— R. V. Rea (1863), 

Cox, 0. O. 401.— IR. 

8475111. .1 — Uponanapplioatio 

zor a Mi mln a l informaUou against tl 


proprietor of a newspaper for publish- 
ing a seditious libel, evidence was 
tendered of the truth of the libel : — 
Held ; no such matters cotild be given 
In evidence . — Ex p. O’Bbien (1883), 
15 Cox, C. C. 180.— IR. 

2476 iv. .] — To an information 

for seditious libel, it is not open to 
deft, to plead justification imder Lord 
Campbell’s Act, 1843 (c. 96), s. 6. — 
R. V. M‘Huqh, [1901] 2 I. R. 669.— 
IR. 

2490 i. Plea of iustificatxon — 


ciency of plea .} — A plea to an informa- 
tion tor libel must allege the truth of 
all the matters charged. — R. v. Moylan 
(1860), 19 U. C. R. 621.— CAN. 

249011. .]— A libel contained 

several distinct charges, all of which 
wore justified by a general plea of 
their truth : — Held : the jury were 
rightly directed that unless all the 
char^ which were libellous were 

i ustlned, they should convict. — R, t>, 
’ATTKR80N U874), 38 TJ. 0. R. 127. — 
CAN. 
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Libel and Slander. 


Sed, 2. — ProaeciUion: Sub-secta. 6, 7, 8, 9 cfc 10. 
Sed. 3.] 

Newman (1852), 1 E. & B. 208 ; Dears C. C. 85 ; 
22 L. J. Q. B. 156 ; 20 L. T. O. 8. 94 ; 17 J. P. 

5 ; 17 Jur. 617 ; 118 E. B. 437 ; previoua pro- 
ceedings^ 3 Car. & Kir. 252 ; subsequent proceedings 
(1853), 1 E. B. 558. 

Jnnotation : — Mentd. H. v. Labouchere, Vallombrosa’a 
Case (1884), 50 L. T. 177. 

2492. One plea to four counts.] — Deft, was 

indicted for having written & published a false 

6 defamatory libel, & to this indictment he 
entered a plea of justification. The indictment 
contained four counts, the libels charged in each 
count being of much the same nature. The plea of 
justification dealt in one plea with the libels con- 
tained in all the four coimts. — R. v. De La Porte 
(1895), 59 J. P. 617. 

Annotation: — Mentd. R. v. Seham Yousry (1914), 84 L. J. 
K. B. 1272. 

2493. To be specially pleaded — According 

to terms of statute.] — R. v. Carden, No. 2488, ante. 

2494. Whole plea must be proved.] — If 

justification is pleaded to an indictment for libel, 
the whole of the plea must be proved. — R. v. 
Studds (1909), 3 Cr. App. Rep. 207, C. C. A. ; 
suhseniumt proceedings (1911), 75 J. P. 248. 

2495. Failure to traverse — Defendant not 

entitled to acquittal.] — Prisoner, who was charged 
with publishing a defamatory libel, pleaded {inter 
alia) justification. A replication to the plea was 
filed during the course of the trial : — Held : 
prisoner was not entitled to be acquitted on the 
ground that the plea of justification had not been 
traversed, & must therefore be taken to be a good 
plea. — R. V. Seham Yousry (1914), 84 L, J. K. B. 
1272 ; 112 L. T. 311 ; 31 T. L. R. 27 ; 24 Cox, 
C. C. 523 ; 11 Cr. App. Rep. 13 ; 78 J. P. Jo. 521, 
C. C. A. 

Annotation : — Mentd. E. v. Gibbina & Proctor (1918), 82 
J. P. 287. 

Effect In apportionment of punishment.] 

— See No. 1293, ante. 

Justification generaUy.] — See Part VII., Sect. 2, 
ante. 


Sub-sect. 7. — Intent. 

2496. General rule — Natural consequence of act 
intended.] — (1) If a man publish a statement 
which he does not know to be true or not, or has no 
means of judging whether it be true or not, it is 
false, & he has been guilty of a criminal untruth, 
& the matter is a libel. 

(2) It is a general rule, that a man shall be 
presumed to have intended that which is the 
natural consequence of the act done by him, & 
the jury may infer that a statement was maliciously 
published, if it be untrue & will necessarily produce 
a mischievous effect. 

(3) The judge directed the jury that to write & 
publish falsely of any person that he is insane is 
a crime ; that even if it could avail defts. to show 
that the assertion was made “ from authority,” 
it would not be enough for this purpose to show 
that it was founded on general rumour believed by 
defts. ; that it was for the jury to say whether 
the ai)parently respectful language used did not 
convey covert irony & sarcasm ; but that in his 
own position the article was criminal libel. 

Qu. : a publication libellous against an individual 
& also mischievous to the public may be criminal 


without avennent or proof of malice. — ^R. v. 
Harvey & Chapman (1823), 2 B. C. 267 ; 2 
State Tr. N. S. 1 ; 3 Dow. & By. K. B. 404 ; 2 


L. J. O. S. K, B. 4 ; 107 E. R. 379. 
Annotations 


nnotations : — As to (2) Oonsd. R. v. Munslow. [1896] 1 
Q. B. 758. Refd. R. v. Grant, Ranken & Hamilton (1848), 
7 State Tr. N. S. 507 ; White v. Tyrrell (1856), 27 L. 

O. 8. 334 ; Nevlll r. Fine Arte & General Insce., [18961 2 
Q, B. 156. Generally^ Mentd. Gummoe v. Howes (1867), 
23Beav. 184. 


2497. .] — R. V. Lovett, No. 1100, ante. 

2498. Criminal intent question for Jury.]— In an 
information for a libel the jury are to consider 
whether deft, published it with a criminal intent 
or not. — R. v. Beeves (1796), Peake, Add. Cas. 


84, N. P. 

2499. .] — R. V. Harvey & Chapman, No. 

2496, ante. 

2600. .] — R. V. CoBBETT (1831), 2 State 

Tr. N. 8. 789. 

Annotations: — Mentd. R. r. Chorlesworth (1861), 1 B. & S. 
460 ; R. V. Winsor (1866), 10 Cox, C. O. 276. 


2501. Malice — Presumption of — Until rebutted.] 


— R. V. Harvey & Chapman, No. 2496, ante. 

2502. Necessity for averment & proof — 

Printing & publishing seditious libel.] — R. v. 

Clerk (1728), 1 Barn. K. B. 304 ; 94 E. R. 207. 

2503. .] — R. V. Harvey & Chapman, 


No. 2496, ante. 

2504. Innocence of motive — Cannot be pleaded — 
Seditious libel.] — R. v. Aldred, No. 2328, ante. 


Sub-sect. 8. — Evidence. 

Evidence generally, see Evidence, Vol. XXII. 

2505. What evidence admissible — Evidence of 
similar publication — By other persons — Without 
prosecution.] — A Gazette is evidence of all acts of 
State ; 8c therefore a Gazette, in which it was stated 
that certain addresses had been presented to the 
King from different bodies of subjects, expressing 
their loyalty, etc. was admitted in evidence to 
prove an averment in an information for a libel, 
“ that divers addresses, etc., had been presented to 
His Majesty by divers of liis loving subjects, etc.” 
It is not competent to a deft., charged with having 
published a libel, to prove that a paper similar 
to that for the publication of which he is pro- 
secuted was published on a former occasion by 
other persons who have never been prosecuted for 
it. — R. V. Holt (1X93), 5 Term Rep. 436 ; 2 Leach. 
593 ; 22 State Tr. 1189 ; 101 E, R. 245. 

Annotations: — Beld. R. v. Wallace (1866), 14 W. R. 4C2. 

Meotd. R. V. Teal (1809), 11 Eaat, 307 ; Aaon. (1832), 

1 L. J. Ex. 116 ; Weston tj. Foster (1836), 5 L. J. C. P. 

242 ; Thomas r. Jones (1838), 1 Horn & H. 204 ; R. v. 

Daffy (1849), 7 State Tr. N. 8. 795 ; Pritchard v. Pritchard 

(1884), 14 Q. B. D. 65, 

2506. Extracts from same paper — Dis- 

joined from libellous part by extraneous matter.] — 

R, V. Lambert & Pf.rry, No. 891, ante. 

2507. Affidavit by prosecutor in aggravation 

— After conviction Sc before judgment — Repetition 
of libel.] — Where deft, is brought up to receive 
Judgment after conviction, an affidavit by pro- 
secutor in aggravation, statii^ that a third person, 
who refused to join in the affidavit, had informed 
him that deft., after the trial, had repeated in 
his hearing the libellous matter for which he was 
indicted, is not admissible ; at least not without 
swearing that such third person was under the 
control or influence of deft. — R. v. Pinkerton 
(1802), 2 Bast, 357 ; 102 E. R. 405. 


PART XL SECT. 2. SUB-SECT. 7. 

^ ^ X.. X -.x ^consequence of act intended.} — ^The intent of the publiuher is to bo inferred from the natural 
consequences of his act.— R. v. Suluvan, R. v. Piqott (1868), 11 Cox, C. C. 44.— IR, 
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2508. Evidence that libel within right of free 

discussion — By proof of truth of surrounding cir- 
cumstances.] — libal stated, that there was a riot 
at O., & that a person fired a pistol at an assemblage 
of persons, & upon this imputed neglect of duty to 
the magistrates : — Held : on the trial of a criminal 
information for this libel on the magistrates, deft.’s 
counsel, with a view of a showing that the libel 
did not exceed the bounds of free discussion, could 
not go into evidence to prove that there was in fact 
a riot, & that a pistol was in fact fired at the people. 
— R. V. Brigstock (1833), 6 C. & P. 184 ; 2 
Nev. & M. M. C. 170, N. P. 

2609. Evidence of mistake — As to matters 

on which prosecution founded.] — (1) Where an 
information for libel states that certain transactions 
took place, & that the libel was published of & 
concerning them, & then seta out the libel as 
referring to them, & prosecutor, at the trial, gives 
general proof of such transactions, to support the 
introductory part of his pleading, deft, is not 
thereby authorised to give evidence of the particular 
history of those transactions, so as to bring into 
issue the truth or falsehood of the libel. 

(2) But if such evidence be adduced, bond fide^ 
to show that the transactions referred to in the 
alleged libel are not the same with those which the 
information supposes it to have had in view, & 
the judge is informed that the evidence is offered 
for that purpose, it is admissible. Affidavits are 
not receivable to show that a judge is mistaken in 
his report of a cause tried before him. — R. v. 
Grant (1834), 5 B. & Ad. 1081 ; 3 Nev. & M. K. B. 
106 ; 110 E. R. 1092. 

Truth of libel.] — See Sub-sect. 6, ante. 


Sub -SECT. 9. — ^Punishment. 
Punishment generally.] — See Criminal Law, 
Vol. XIV., pp. 467 et scq. 

2510. Imprisonment — Security for good be- 
havioiu* for further period.] — K. v. Hart & White 
(1809), 30 State Tr. 1131, II. L. 

Annot^invs : — Apld. Dunn V. R. (1848), 12 Q. B. 1031. 
Refd. Finiiyrty v. Tipper (1809), 2 Caiuj*. 72 ; Haylock 
1 ?. Sparke (1853), 1 K. & B. 471 ; R. v. Trueman (1913), 
82 L. J. K. B. 916. Mentd. Lewis v. Levy (1858), 27 
L. J. Q. B. 282. 

2611. Further imprisonment In default 

of security.] — Where a person is convicted of 
maliciously publishing a defamatory libel under 
Libel Act, 1843 (c. 96), s. 5, the ct. may as part of 
its sentence in addition to ordering deft, to be 
imprisoned for the maximum term allowed by 
that sect., order him upon the expiration of that 
term to enter into recognisances & find sureties 
to keep the peace for a reasonable time named in 
the order & in default of his so doing to be further 
imprisoned until the expiration of the period during 
which he is so required to keep the peace. — R. v. 
Trueman, [1913] 3 K. B. 164 ; 82 L. J. K. B. 916 ; 
109 L. T. 413 ; 77 J. P. 428 ; 29 T. L. R. 599 ; 23 
(^ox, 0. O. 650 ; 9 Or. App. Rep. 45, C. O. A. 
Annotation .‘—Mentd. K. v. Syme (1911), 112 L. T. 130. 

2512. Consecutive terms for separate 

counts — Effect of acquittal on intermediate count — 
Interruption of consecutive terms.] — ^A criminal 
information for libel contained several counts. 
Deft, being convicted, the judgment was, that for 
the offences in the first count he should be 
imprisoned two months, for the offences in the 
second count, two months, to be computed from 
& after the expiration of the imprisonment on the 


first count ; & so on. The third count was bad : — 
Held : the judgment on that count must be 
reversed ; & the imprisonment on the fourth 

count would commence from the expiration of the 
imprisonment on the second. — GrB(K)RY v. R. 
(1850), 15 Q. B. 974 ; 19 L. J. Q. B. 366 ; 16 
L. T. O. S. 3 ; 15 Jur. 79 ; 5 Cox, C. 0. 252 ; 117 
E. R. 726, Ex. Ch. 

Annotation : — Retd. R. V. Castro (1880), 6 Q. B. D. 490. 

2513. Recognisance to appear & receive Judg- 
ment — When called upon — Affidavit by prosecutor 
that libel repeated after trial.] — ( 1 ) Indictment for 
libel, deft, pleaded guilty Sc entered into his own 
recognisance to appear Sc receive judgment when 
called upon to do so, Sc not to be called upon at 
all, if he discontinued to publish libels on the 
prosecutor. The ct. refused to pass judgment, 
unless the prosecutor produced an affidavit, stating 
that deft, had since the trial published libels 
respecting him. 

(2) Where cause which was expected to last the 
whole day was postponed & an indictment for 
libel which stood next in the paper was tried out 
of its turn. Sc defts. were found guilty, the ct. 
refused a new trial on the ground of surprise. — 
R. V. Richardson (1840), 8 Dowl. 511 ; 4 Jur. 104. 

2514. Recognisance to keep the peace.] — R. v. 
Bennett (1867), 31 J. P. Jo. 292. 

2515. Fine.] — T. published a newspaper which 
contained a leading article suggesting that one W., 
who had been found dead in his house, had met 
with foul play, Sc indirectly pointing to his house- 
keeper, & chief legatee, as probably concerned. A 
jury having found T. guilty of libel, & the writer 
of the article having made an affidavit that he 
had made some slight inquiry before writing the 
article, & formed the best judgment he coifid on 
the facts then known : — Held : the excuse slightly 
mitigated the offence, but the inquiry being 
insufficient, Sc the libel reckless, a fine of £250 
was imposed. — R. v, Tanfield (1878), 42 J. P. 
423. 

2616. Aggravation or mitigation of guilt — 
Effect of plea of justification — Part proof of plea.] 

— K. V. Newman, No. 1293, ante. 


Sub-sect. 10. — Costs. 

See Libel Act, 1843 (c. 96), s. 8, &, now. Costs 
in Criminal Cases Act, 1908 (c. 15), &, generallyt 
Criminal Law, Vol. XV., pp. 614 et seq. 

2517. Recovery of costs on indictment — Action.] 
— An action lies to recover the costs on an indict- 
ment for libel given by Libel Act, 1843 (c. 96), 
s. 8. — Richardson v. Willis (1873), 42 L. J. Ex. 
68 ; 28 L. T. 71 ; 12 Cox, C. C. 351. 

Annotation : — Retd. Re Hayson, Booth v. Trail (1883), 49 

L. T. 471. 

Information.] — See Criminal Law, Vol. XV., 
p. 015, Nos. 6438-6441. 


Sect. 3.— STATUTES APPUCABLE TO CRIMINAL 

PROCEEDINGS. 

See Libel Act, 1792 (c. 60) ; Libel Act, 1843 
(c. 96), B. 6. 

2618. Ubcl Act, 1792 (c. 60) — Not applicable to 
civil actions.] — Thomas v. Williams, No. 2611, 
post. 


PART XI. SECT. 2, SUB-SECT. 10. 

r. Jndicimeni— Taxation o/ co«(8 . ]—Nichol v. Pooley (1902), 9 B. C. R. 21.— CAN. 
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Sect* 3. — Staiviea applicable to criminal proceedinge* 
Sed. 4. Part XI I, Sect. 1.] 

2619. FunoUon of Judge & Jury.] — 

Capital Counties Bank v. Hbnty, No. 121, 
ante. 

Libel Act, 1843 fo. 96) — Plea of Justlfioatioti.] — 
See Sect. 2, sub-sect. 6, ante. 

Law of Libel Amendment Act, 1888 (o. 64) — 
Indecent publications.] — See Sect. 1, sub-sect. 3, 
ante. 


Sect. 4.-~PR0CEED1NGS AGAINST 
NEWSPAPERS. 


See Newspaper Libel & Kegistration Act, 1881 
(c. 60), Law of Libel Amendment Act, 1888 (c. 64). 

2520. Commencement of prosecution — Flat of 
PubUc Prosecutor-Former practice.] — The Public 
Prosecutor is not bound under Newspaper Libel 
& Registration Act, 1881 (c. 60), to issue his fiat 
for a prosecution for Ubel . — Ex p. Hurter (1883), 
47 J. P. 724 ; enb nom. Ex p. Hubert &> Co., 16 
Cox, C. C. 166, I). C. 


2521. .] — Newspaper Libel & 

Registration Act, 1881 (c. 60), s. 3, which enacts 
that no criminal prosecution shall be commenced 
against any proprietor, publisher, or editor, or any 
person responsible for the publication of a news- 
paper, for any libel published therein, without the 
written fiat or allowance of the Director of Public 
Prosecutions in England, or Her Majesty’s A.-G. 
in Ireland, being first had & obtained, does not 
apply to a criminal information for libel filed by 
order of the ct.— Yates v, R. (1886), 14 Q. B. D. 
648 ; 64 L. J. Q. B. 258 ; 62 L. T. 305 ; 49 J. P. 

436 ; 33 W. R. 482 ; 15 Cox, C. C. 686 ; evb nom, 

R. V. Yates, 1 T. L. R. 193, C. A. 

•—Reid. K. V. Laboucbore (1884), 12 Q. B. D. 

320 ; iie ^ V. Perryman, Ex p. Perryman (1891), 8 

T. L. K 72. Mentd. Re Simmons (1886), 16 Q. B. I). 348 ; 

Exp. Pulbrook (1391), 66 L. T. 159; Thorpe v. PriestnaU, 
^ • Cowling V. Tayhjr’s Brug Co. 

(19^^1)» 66 J. P. 11 ; Beardsley v. Giddlngs (1904), 2 

Vexatious Actions Act, 

1896, 11914] 1 K. B. 122. 


2522. ,] — In oi*der to support an 

inihctment for unlawfully writing & publishing 
a libel in a newspaper, it is necessary that the fiat 
of the Public Prosecutor, required by Newspaper 
Libel & Registration Act, 1881 (c. 60), s. 3, should 
mention by name every person against whom the 
prosecution is authorised to be instituted sufficiently 
to identify him. 

Where, therefore, the editor & manager of a 
newspaper, certain of the signatories to the articles 
of as^ciation of an association in which the 
proprietorship of the paper was vest^, & the 


directors of a limited co. incorporated under 
Companies Acts, which co. merely printed the 
paper, had been convicted of unlawfully writing 
&> publishing a libel in such paper ; &, the fiat 
of the Public Prosecutor omitted to mention the 
names of any of defts., merely authorisi^ the 
prosecution of the “ publisher, editor or printer ” 
of the paper : — Held : (1) the fiat ought to have 
mentioned the name of every person against whom 
the prosecution was intended to have been allowed ; 
& it is the duty of the Public Prosecutor to ascer- 
tain the persons whom it is intended to prosecute 
before granting his fiat ; (2) Newspaper Libel & 
Registration Act, 1881 (c. 60), s. 3, does not 
authorise the granting of a fiat by the Public 
Prosecutor in respect of the printer of a paper ; 
&, as there was no evidence that the directors of the 
CO. who printed the paper, assuming a prosecution 
could lie against them in any case, sold or delivered 
anything but the bulk of each issue of the paper 
to the proprietors, or knew of or saw the contents 
of the paper which contained the libel either before 
or after its publication, their conviction could not 
be supported. 

(3) Semble : it is the duty of the Public Pro- 
secutor, imder Newspaper Libel & Registration 
Act, 1881 (c. 60), s. 3, to a certain extent to 
determine whether a prosecution shall be instituted 
against particular persons, as well as to determine 
upon the character of the Ubel. — R. v. Allison 
(1888), 69 L. T. 033 ; 63 J. P. 216 ; 6 T. L. R. 
104 ; 16 Cox, C. C. 659 ; evb nom, R. v, Judd, 
37 W. R. 143, C. C. R. 

SeCt noWf Law of fibel Amendment Act, 1888 
(c. 64), 8. 8. 

2523. Order of Judge In chambers — No 

appeal from order.] — Where a judge in chambers 
was applied to &, gave leave to proceed criminally 
for libel against P., & P. appealed to the Div. Ct. ; 
— Held : this was a criminal matter, & no appeal 
lay . — Re R. v, Perryman, Ex p, Perryman 
(1891), 8 T. L. R. 72 ; 65 J. P. Jo. 772, D. C. 

2524. .] — An appeal does not Ue 

from an order made by a judge at chambers, under 
Law of Libel Amendment Act, 1888 (c. 64), s. 8, 
allowing a criminal prosecution to be commenced 
against the proprietors, etc., of a newspaper for a 
Ubel published therein. — Ex p. Pulbrook, [1892] 
1 Q. B. 86 ; 61 L. J. M. C. 91 ; 66 L. T. 169 ; 66 
J. P. 293 ; 40 W. R. 175 ; 36 8ol. Jo. 79 ; 17 
Cox, C. C. 464, D. C. 

Annotations : — Expld. R. v. Mauchester Local Profiteering 

Committee, Ex p. L. & Y. Ry. (1920), 89 L. J. K. B. 

1089. Refd. l^rovlncial Cinematograph Theatres v. 

Newcastle-upon-Tyne Profiteering Couunittee (1921), 126 

L. T. 661. 

See, noWf Supreme Court of Judicature (Con 
BoUdation) Act, 1926 (c. 49), s. 31. 


part XI. SEcn*. 4. 

t. Notice under Libel Act, a. 5 .] — 
A notice under above sect, addressed 
to “ The Winnipeg Telegram Printing 


Co., Ltd.,” instead of “ The Telegram 
Printing Co., Ltd.,” is a sufficient com- 
pliance with the Act if it in fact 
reacnes the latter co., & it is given 
thereby the opportunity to apologise. 


which it is the purpose of the statute 
to bocuro. — Knott v. Telboram 
Printing Co., Ltd., [1917] 3 W. W. R. 
336.— CAN. 
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Part XII. — Slander of Title. 


Sect. 1. — ^IN 

2525. Nature of action.] — Pltf. averred in the 
declaration, that he was possessed of shares in a 
certain mine, which were worked to his great 
profit, & that deft, published a libel, in which it 
was alleged that certain legal proceedings had been 
taken in Chancery against pltf., & that persons, 
duly authorised by the Ct. of Ch., had arrived on 
the workings of the mine, by means whereof his 
shares became much depreciated in value, & pltf. 
had been prevented from disposing of his shares, 
& from deriving profits which would otherwise 
have acciTied to him: — Held: (1) in such an 
action, pltf. must allege & prove special damage ; 
(2) the declaration did not contain a sufficient 
allegation of special damage ; & (3) the publica- 
tion was not a libel on pltf. in his business, but a 
mere slander of his title to the shares. 

An action for slander of title is not properly 
an action for words spoken or for libel written & 
published but an action on the case for special 
damage sustained by reason of the speaking or 
publication of the slander of pltf.’s title 
(Tindal, C.J.). 

(4) The circumstances of the slander of title 
beir^ conveyed in a letter or other publication 
appeals to us to make no other difference than 
that it is more widely & permanently disseminated 
& the damages in consequence more likely to be 
serious than where the slander of title is by words 
only ; but that it makes no difference whatever 
in the legal gi’ound of action (Tindal, C.J.). — 
M ALACK Y V. Soper (1836), 3 Bing. N. C. 871 ; 
2 Hodg. 217 ; 3 Scott, 723 ; 0 L. J. 0. P. 32 ; 132 
E. R. 458. 

Annotatuma : — As to (3) Beid. British lly. Trafhc & Electric 
Co. V. C. 11. C. Co. & L. C. C., [19221 2 K. B. 260. As to 
(4) Befd. Western Counties Manure Co. v. Lawes Chemical 
Manure Co. (1874), L. It. 9 Exch. 218 ; Katclifle v. Evans, 
[1892] 2 Q. B. 524. Oenerally, Kentd. Hodsoll v. Stallo- 
braaa (1840). 11 Ad. & El. 301 ; Bathishill v. Beed (1856), 
25 L. J. C. P. 290. 

2626. Action maintainable.] — ^Buss v. Stafford 
(1673), Owen, 37 ; 74 E. K. 882. 

2527. .] — Williams & Linford’s Case 

(1588). 2 Leon. Ill ; 3 Leon. 177 ; 74 E. R. 401, 
616. 

2528. .] — No action lies against one for 

sajdng, that he himself has title or estate in lands, 
etc., although it be false. But here the words in 
the declaration, as they are spoken, being in the 
third person, be not intendable of himself, but of 
some other, &; import a slander to pltf.’s title ; 
& then his justification afterwards shall not take 
away that action which before was given to pltf. 
for the slandering of his title {per Cur.). — Penny- 
man V, Rabanks (1696), Cro. Eliz. 427 ; Moore, 
K. B. 410 ; 78 B. R. 668. 

AnnoUUions : — Beld. Smith v. Spooner (1810), 3 Taunt. 
246 ; British lly. Traffic Sc Electric Co. v. C, 11. C. Sc 
h. 0. C., [1922] 2 K. B. 200. 

2529. .] — (1) If one man, knowing another 

to be in communication for selling his estate. 


assert that a lease is subsisting of it, without 
mentioning his own title to such lease, an action 
of slander will lie. 

(2) In slander of title, to hinder a bargain for the 
sale of the estate, if it be alleged that deft, knowing 
thereof spoke the words, it shall be intended, that 
the communication continued. 

(3) In slander of title, if the words import that 
the estate had been conveyed to A., deft, caimot 
justify by pleading that A. assigned to him, & 
that he spoke in maintenance of his own title. — 
Northumberland (Earl) v. Byrt (1607), Cro. 
Jac. 163 ; 79 E. R. 143. 

Annotations : — As to (3) Befd. Smith r. Spooner (1810), 3 

Taunt. 240 : Wren r. Weild (1869), 10 B. & S. 51. 

Generally, Mentd. Mulgrave r. Mouiison (1676), 2 Froem. 

Ch. 17. 

2530. .] — Newman v. Zachary (1646), 

Aleyn, 3 ; 82 E. R. 883. 

Annotations : — Mentd. Lmnley r. Gye (1853), 2 £. & B. 216 ; 

Moon V. Towers (1860), 8 C. B. N. S. 611 ; Lynch v. 

KniRht (1861), 5 L. T. 291. 

2531. Death of plaintiff — Survival of right of 
action.] — Pltf. in the action claimed damages from 
defts. m respect of an alleged false & malicious 
libel published by them of Inm in his character of 
wine merchant & wine importer. He alleged in 
his statement of claim that he was a wine merchant 
Sc importer, & the registered proprietor of a trade 
mark which consisted of the words “ The Del- 
monico ” Sc figure of a woman. Sc was a dealer in 
a brand of champagne introduced by him Sc 
known as “ The Delmonico ” champagne ; that 
defts. falsely & mahciously published statements 
to the effect that the champagne bearing the 
“ Delmonico ” brand was not the wine it was 
represented to be, unless it bore the name of a 
particular French firm of dealers & importers, who, 
if such wine were shipped from France, would take 
proceedings to vindicate their rights in England, 
meaning thereby that pltf. had no right to use his 
registered trade mark ; that in using such tr^e 
mark he was acting fraudulently ; that the wine 
imported & sold by pltf.’ was not genuine wme ; 
& that no person other than deft., M., had the right 
to use the word “ Delmonico ” as a trade mark. 
Pltf. alleged damage to his credit Sc reputation Sc 
trade Sc business of wine merchant. After the 
statement of claim was delivered pltf. died, but 
an order was made that his widow Sc extrix. 
should carry on the action. At the trial, after 
counsel for pltf. had opened his case, the learned 
judge directed a verdict of nonsuit Sc judgment for 
defts. on the ground that the cause of action died 
with pltf. Pltf. moved for a new trial, on the 
ground of misdirection : — Held : the causes of 
action in the statement of claim were separable, 
Sc that which was based on the alleged libel as 
affecting the personal reputation of pltf. as a 
trader & wine importer died with him, Sc so far 
the nonsuit was right ; but that which was based 
on the statement that pltf. had no right to use his 
trade mark or brand was in the nature of slander 


PART XII. SECT. 1. 

25251. Nature of action .] — An action 
♦ ^ ^**48 written & publlshod relating 
1 of pltfa.' manufacture & the 

rights of pltis. under certain letters 
pawut, by virtue of which they 
Claimed a monopoly of the mauufswture 
♦ ® J ^ ortiolea, is not an action 

01 defamation properly so called, but 
aa action on the oaso for maliciously 


acting in such a way as to inflict loss 
upon pitfs., & does not oomo within 
Jud. Act, 1895, 8. 109, so as to be 
triable only by a jury, unless by 
oonsont. — D ickerson v. Radoutfe 
(1897), 17 P. R. 418.— CAN. 

a. WluU amounts to.] — Cousins 
V. Merrill (1866), 16 C. P. 114.— 
CAN. 

b. Filing of a lia pendens .] — The 


filing of a lis pendens against land, 
notwithstandUig that the person flilng 
it afterwards discontinues the action, 
&) that the person against whose lands 
it is flled is prevented from seiling 
them, does not per se constitute a 
cause of action. — Cowan v. Maoaulat 
(1897), 6 B. C. R. 496.— CAN. 

, 0 . Slander bond fide — In assertion 

, of right.}— A jx action lor slander of 
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Sed, 1 . — In general. Secte. 2, 3 <£: 4 : Suh-aect. li 
A. & B.; sub-sect. 20 

of title, & survived to his personal represen^tive* 
& consequently to that extent the nonsuit was 
erroneous, & there ought to be a new trial in respect 
of the damage done to his estate by reason of such 
statement. — Hatchard v. M6gb (1887), 18 Q. B. D. 
771 ; 56 L. J. Q. B. 397 ; 66 L. T. 662 ; 61 J. P. 
277 ; 35 W. B. 576 ; 3 T. L. R. 646, D. C. 
Annotations : — Refd. Quirk v. Thomas, [1910] 1 K. B. 610 ; 
British By. Traffic & Electric Co. r. C. R. C. Co. & L. C. C., 
[1922] 2 K. B. 260. Mentd. Leuduu v. London Road Car 
Co. (1888), 4 T. L. R. 4i8. 


Sect. 2.— PUBUCATION. 

2532. To whom published — Intending purchaser 
or stranger.] — There is no difference, whether the 
words be spoken to the party, or unto a stranger, 
for in both cases the title of pltf. is slandered, so 
as he cannot make sale of his lands (Wray, J.). — 
Williams & Linford’s Case (1588), 2 Leon. Ill ; 
3 Leon. 177 ; 74 E. R. 401, 616. 

2533. Mode of publication — Written or oral.] — 
Malachy V. Soper, No. 2525, ante. 

2534. .] — Ratcliffe v. Evans, No. 

2086, ante. 


2540. .] — To say of a man who is in 

possession of an estate by descent, that “ he is but 
a bastard,” is actionable, without showing any 
colloquium concerning his estate. — Elborow v. 
Axlbn (1622), Oo. Jac. 642 ; Palm. 299 ; 79 
E. R. 653. 

2541. ,] — An action will lie for saying 

of an heir ” thou art a bastard,” without proving 
special damage. — Humphrys v. Stanpeeld (1637), 
Cro. Oar. 469 ; 79 E. R. 1006. , ^ 

2542. .] — The law gives an action for 

but a possibility of damage as an action for 
calling an heir apparent, bastard (Wyld, J.). 
Turner v. Sterling (1671), 2 Vent. 26 ; 1 Freem. 
K. B. 16 ; 86 E. R. 287 ; on appeal^ sub nom. 
Sterling v. Turner (1672), 1 Vent. 206. 


Annotations : — Mentd. Ashby v. White (1703), 1 Salk. 19 ; 
Phillips V. Smith (HIS), 1 Com. 279 ; Lewis e. Lewis 
(1730), Fltz-G. 17.3; Tewkesbury v. Distou (1806), 9 
Smith, K. B. 608 ; FerRUSon v. KianouU (1842), 4 State 
Tr. N. S. 786 ; Hampden v. MacmuUen (1843), 3 Notes 
of Cases, Supp. I. 


Sect. 4.— WHAT MUST BE PROVED. 

Sub-sect. 1. — Special Damage. 

A. In General. 


Sect. 3.— TITLE OF PLAINTIFF TO PROPERTY. 

2535. Title need not be present.] — Slanderous 
words tending to the disherison of the person of 
whom they are spoken ai’e actionable although he 
has no present title. — ^Vaughan v. Ellis (1608), 
CYo. Jac. 213 ; 79 E. R. 186. 

Annotation : Elborrow v. Allen (1622), Palm. 299. 

2536. .] — Baker v. Piper, No. 2570, post. 

2537. Title may be legal or equitable.] — (l)An 
injimction will he at the instance of legal or 
equiteble owners of letters patent to restrain the 
publication of a hbel or slander of title, if the 
defamation is in fact a libel or slander of title, 
where no damage has actually accrued, provided 
that damage is imminent & is the natural & direct 
result hkely to follow. 

(2) As to the second action it was said that the 
0. Co. were only the equitable & not the legal 
ownere & that therefore they could not bring the 
action. If they could not, no one could. The 
eqmtable owners were alone injured. I do not 
think it matters whether the title is legal or equit- 
able. If the libel was injurious pltfs. could bring 
this action (Walton, J.). — Dunlop Pneumatic 
Tyre Co., Ltd. v. Maison Talbot, Shrewsbury 
& Talbot (Eaul) & Weigel, Clipper Pneumatic 
Tyre Co. r. Same (1903), 62 W. R. 254 ; 20 
T. L. R. 88 ; 48 Sol. Jo. 156 ; revsd. on other 
grounds (1904), 20 T. L. R. 579, C. A. 

Ar^tati^ .'—Mentd. Britifih By. Traffic & Electric Co. tJ. 

C. R. C. Co. & L. C. C., 11922] 2 K. B. 260. 

2538. Property may be real or personal.] — 
Wren v. Weild, No. 2585, post. 

2539. Title to realty — Allegation ol bastardy.] — 

*v V . Crasse (1613), 2 Bulst. 89 ; Cro. Jac. 

R. 276. 

.’—Mentd. Harrison v. Cage (1698), 1 Ld. Rajon. 


Special damage generally, see Part VIII., Sect. 1, 
sub-sect. 4, ante. 

2543. Necessity for.] — Bold v. Bacon (1694), 
Cro. Eliz. 346 ; 78 E. R. 594. 

Annotation : — Mentd. King v. Dilliston (1688), 1 Show. 83. 

2544. .] — Gresham v. Grinsley (1607), 

Yelv. 88 ; 80 E. R. 60. 

Annotation : — Befd. Swoad v. Badley (1615), 1 Roll. Rep. 
244. 

2646. .] — Harwood v. Lowe (1628), Palm. 

529 ; 81 E. R. 1205 ; sub nom. Law v. Harwood, 
Cro. Car. 140 ; sitb nom. Lowe v. Harewood, 
W. Jo. 196. 

Annotations: — Befd. Cano r. Golding (1649), Sty. 176; 
Iveaon v. Moore (1690), 1 Salk. 16 ; Turner v. Horton 
(1743), Willes, 438 ; Malachy r. Soper (1836), 3 Bing. N. C. 
371 ; Ratcliffe v. Evans, [1892] 2 Q. B. 524. Mentd. 
Crosse r. Gardner (1688), Comb. 142 ; Brown r. Gibbons 
(1702), 2 Ld. Haym. 831 ; Perry v. Perry (1732), Kel. W. 
71 ; Carter v. Fish (1825), 1 Stra. 645 ; BathlshlU v. Roed 
(1856), 25 L. J. C. P. 290. 

2546. .] — Cane v. Golding (1649), Sty. 

169, 176 ; 82 E. R. 619, 625. 

Annotations : — Befd. Malachy v. Soper (1836), 3 Bing. N. C. 
371 ; Ratcliffe r. Evans, [1892] 2 Q. B. 524. 

2547. .] — Malachy v. Soper, No. 2525, 

ante. 

2548. .] — Pater v. Baker, No. 2576, post. 

2549. .] — Brook v. Rawl, No. 2677, post. 

2550. .J — D. published a pattern for wool 

work exhibiting the flgures in Millais’ picture 
‘‘ The Huguenot ” with dilTerent background & 
colours. The design seemed to have been taken, 
not from the original picture, but from an engraving 
of which B. o\\Tied the copyright. B. issued a 
circular warning people not to sell copies ol the 
subject ” The Huguenot ” without his stamp, as 
such copies were unlawfully made. D. brought an 
action for slander of title, & B. counterclaimed to 
restrain the sale of the pattern, &> penalties for 
infringement of his copyri^t : — Held : the circular, 
as it appeared to claim a right to the design, was 


title will not lie when the alt 
slander Is spoken bond fide & in of 
— Boulton r. Sun 
(1616), 3 U. C. R. 21.— CAN. 


PART XII. SECT. 3. 

n reaUy,] — ^Maib v. Cu: 

(1855), 12 U. C. R. 71.— CAN. 


7 


e. — 

Nfld. 


— — ^JEitiwTr V. Scott (189(1), 
L. R. 431.— NFLD. 


PART XII. SECT. 4, SUB-SECT. 1.— A. 

2M3 i. Necessity for .] — To maintain 
an action of slander of title, the words 
must be followed aa a natural Sc legal 
conseqnenoe by a pecuniary damage 


to pltf., wliich must bo specially 
alleged Sc proved ; there must also bo 
an expn^ allegation of some par* 
tioular damage resffiting to pltf. nom 
such slander. — Gordon «. MoGibbon 
, 16 N. B. R. (3 I>ug.) 49.— 

254811. .1 — ASHTOBD r. Choatb 

(1870), 20 0. P. 471.— CAN. 
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a trade libel on D., for which an action would lie, 
if appreciable injury to D.’s trade resulting from 
the circ^ar were proved. — Dicks v. Beooks (1880). 
16 (J. p. 22 ; 49 L, J. Oh. 812 ; 43 L. T. 71 ; 29 
W. R. 87, C. A. 

An^aHow: — ^1^^. Halsey v. Brotherhood (1881), 19 
Ui. D. 386. Md. Biirnett v. Tak (1882), 45 L. T. 743 • 
Household & Roshor r. Falrbnm & Hall (1884), 51 I,, t’ 
488. mentd. Hanfstaensrl u. Empire Palace, (1894] 2 Ch. 
f Empire Palace, Hanfstaemfl v. Nownes, 

n894] 3 Ch. 109; Boosey ». WlU«ht, [1899] 1 Ch. 836 
Hanfstaen^l v. Smith, [1905] 1 Ch. 619. 

2551. .] — In 1897 two trade marks, 

registered by the B. co. of New York, were 
expunged from the Register of Trade Marks by 
the order of the ct., at the instance of W., C. & 
co. Both trade marks were labels containing 
prominently the words “ Royal Baking Powder.” 
Shortly afterwards W., 0. & co. issued a circular 
referring to the said order, which circular, & the 
statements of travellers & agents of W., C. & co. 
were alleged by the R. co. to be an intimation that 
the R. co. wore not entitled to sell baking powder 
^ “ Royal Baking Powder,” & that W., C. & co. 
intended to proceed against persons using the 
labels to stop the use of those words- The R. co. 
commenced an action to restrain W., C. & co. 
from representing that pltfs. were not entitled to 
seU their ” Royal Baking Powder ” in the United 
Kingdom, & from maliciously threatening the 
customers of pltfs. with -legal proceedings in 
respect of their sales of pltfs.’ said baking powder : 

Held : pltfs. had failed to prove either malice 
or any special damage resulting from the circular. 

Royal Baking Powder Co. v. Wright, 
Crossley & Co. (1900), 18 R. P. C. 95, H. L. 

Anm^ioru :^Conid, Dunlop Pneumatic Tyro Co. u. 
Malson Talbot, Shrewsbury & Talbot & Wobfel, aippor 

Talbot, Shrewsbury & 
^ ^^e^!fel (1904), 20 T. L. It. 579 : British Rv 

622 bhapiro v. La .Morta (1923), 130 L. T. 

2552. .] P, & C., Ltd., were the registered 
propnetore of a trade mark registered for goods 
which included chocolates & comprising the words 

Banquet Brand,” but with a disclaimer of the 
right to the exclusive use of those words. Their 
solrs., authorised by them, wrote letters to S. & 
complaining of the sale by them of 
Banquet ’’ chocolates, alleging that that was an 
iMngement of the trade mark. It appeared that 
^e chocolates so sold were the manufacture of 
C., LW., & that co. after further correspondence 
brought an ^tion against P. & C., Ltd., claiming 
damages for hbel & damages for false & malicious 
wor^ ca,Msmg actual damage, & an injunction, 
BRAY, J m his summmg up to the jury directed 
the ]u^ that pltfs. had got to prove that the claim 
oy defts. that they had a registered trade mark 
which would prevent use by any one else of the 
term Banquet ” was false ; that it was actuated 
oy mai^ ; & that special damage followed as a 
reasonable consequence, & that if the oflicer of the 
CO. who charge of the matter knew that defts. 
had ngbt, he would be actuated by malice, 
put If he had acted hotid fide, fairly believing, 
though wrouglv, that defts. had the right to the 
A ^ of the name Banquet,” «fe it was for 
pltfs. to prove the contrary, then he did not see 
what evidence of malice there was. The jury 
round malice & awarded £300 damages i~Held : 

wa« evidence on which the jury could find 
that the statement was made maliciously in the 
sense of being made with same indirect or dishonest 
motive. 

Pltf. must prove that the words complained 
Of are false, that they caused him special damage, ^ 


& that the words were used maliciously (Bankes, 
L.J.). — Drbbrs, Ltd. v, Pbarman h Cordbb, 
Ltd. (1922), 39 R. P. 0. 406, 0. A. 

Allegation of bastardy .] — See Sect. 3, ante, 

B. What Amounts to Special Damage. 

2553. Loss of sale — Sale In actual treaty.] — 

Gresham r. Grinsley (1607), Yelv. 88 ; 80 
E. R. 60. 

AnnoUiiion Refd. Swead v, Badley (1615), 1 RoU. Rep. 244. 

2554. .] — In an action for slander of 

title, it must be averred that pltf. was in actual 
treaty for the sale of the estate, & that he received 
special damage. — T asburgh v. Day (1618), Cro. 
Jac. 484 ; 79 E. R. 413. 

An^AationH .-—Reid. Malachy v. Soper (1830), 3 Bing. N. C. 
371 ; Ratcliffo v. EvanB,Sll892l 2 Q. B. 624. 

2555. Intention to sell.] — S mead v. Badley 

(1616), Cro. Jac. 397 ; 79 E. R. 339 ; sub nom. 
Swead v. Badley, 1 Roll. Rep. 244. 

Annotations .-—Reid. Malachy v. Soper (1836), 3 Bing. N. C. 

371- Mentd. Bathishill v. Reed (1850), 2.5 L. J. C. P. 290. 

2556. .] — Manning v. Avery (1673), 1 

Freem. K. B. 274 ; 3 Keb. 153 ; 89 E. R. 196. 

AnnoUdion .-—Refd. Malachy v. Soper (1836), 3 Bing. N. C, 
o 7 1 • 


2557. 


— Chance of sale.] — Harwood v. 
Lowe (1628), Palm. 529 ; 81 E. R. 1205 ; sub nom. 
Law V. Harwood, Cro. Car. 140 ; sub nom. Lowe 
V. Harewood, W. Jo. 196. 

Annotations : —Refd. Cano v. Golding (1649), Sty. 176 ; 

Horton (1743), Willes, 438 ; Malachy r. Soper 
'* Itatcllffe V. Evans, [1892] 2 
0. B. u24. Mentd. CYosse v. Gardner (1688), Comb. 142. 

2558. Malachy V. Soper, No. 2525, 

an/e. 

2559. Plaintiff under bond to jointure wife.] — 

Gresham v. Grinsley (1607), Yelv. 88 ; 80 E. R. 
60. 

Annotation .'—Retd. Swead v. Badley (1615), 1 Roll. Rep. 

Jf 4 * 


Sub-sect. 2. — Untruth op Statement. 

2560. How far material.] — Where the declara- 
tion stated that pltf. was lawfully possessed of 
mines & ore gotten & to be gotten from them, & 
was in treaty for the sale of the ore. & that deft, 
published a malicious, injurious, unlawful 
advertisement cautioning persons against purchas- 
ing the ore, etc. quod he was prevented from 
selling ; to wliich deft, pleaded in justification that 
the a4ventui*ers of, or persons having an interest 
or shares in the mines, thought it their duty to 
caution persons against purchasing the ore, etc., 
pursuing the words of the advertisement : — Held : 

(1) plea ill because it did not disclose the names of 
the adventurers, or who they were ; & because it 
did not show that deft., in publishing the advertise- 
ment. acted under the direction of the adventurers ; 

(2) the allegation by pltf. that he was lawfully 
possessed of the mines & ore, seems a sufficient 
allegation of title, unless specially demurred to ; 

(3) the allegation that deft, published a malicious, 
injurious, & unlawful advertisement, seems good 
without the word false. — R owe v. Roach (1813), 1 
M. &S..304 ; 105 E.R. 114. 

Annotation : — Aa to (1) FoUd. Williams v. Miles (1849), 18 
L. J. Ex. 296. 

2561. .1 — Pater v. Baker, No. 2576, post. 

2662. .] — Brook v. Rawl, No. 2577, post. 

2563. .] — Greers, Utd. v. Pearman & 

CoRDER,'LrD., No. 2562, ante. 

2564. Onus of proof on plaintiff.] — ^Burnett v. 
Tak, No. 2591, post 
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Sect, 4 . — Whai must be proved: Svb-eed, 3^ A, & B, 
(a) & (b).] 

Sub-sect. S. — Maucb. 

A. In Ge'neral. 


B. What Amounts to Malice, 

(a) In General. 

Express malice, see Part VII., arUe, 

2574. Statement made with bon& fide belief in 


Malice, generally, see Part VII., ante, 

2565. Necessity for.] — There must be motive to 
ground an action of slander of title. — Hargrave 
V. Le Breton (1769), 4 Burr. 2422 ; 98 E. B. 269. 

Annotations ; — Oonsd. Robertson v. M'Dongall (1828), 4 
Bing. 670. Distd. Blackham e. I^h (1846), 2 C. B. 611, 
Refd. Smith v. Spooner (1810), 3 Taunt. 246 : Bromaee 
V. Prosser (1825), 4 B. 6c C. 247 ; Qutsole v. Mathers (1836), 
Tyr. & Gr. 694 ; Ratcllfle v, Evans, [1892] 2 Q. B. 624. 

2560. .] — (1) In an action for slander of 

title it is necessary for pltf. to prove malice in 
deft. 

A lease, in which was a proviso for re-entry if 
the rent were arrear twenty-eight days, being 
exposed to sale by the assignee, & rent being then 
in arrear, the lessor £uinoimced at the sale that the 
vendors could not make a title, in consequence of 
which, bidders, who came to buy, went away. He 
afterwards offered £100 for the lease, but sub- 
sequently recovered the premises in ejectment : — 
Held: no action for slander of title lay against him. 

(2) In an action for slander of title deft, may 
give evidence on the general issue, that he spoke 
the words claiming title in himself.— Smith v . 
Spooner (1810), 3 Taunt. 246 ; 128 E. R. 98. 

Annotations: — As to (1) Reid. Steward v. Young (1870), 
Ij. R. 5 C. P. 122. wneraUy, Refd. Gutsole t). Mathers 
(1836), 1 M. & W. 495 ; Blackham r. Pugh (1846), 2 C. B. 
611. 

2567. .] — If the surveyor to a society which 

publishes an account of the different classes of 
ships, for the information of merchants, under- 
vriters, etc., is requested by a ship owner to survey 
his ship, & does so in consequence, & makes a report 
to the society, who class the vessel according to his 
report, such shipowner cannot maintain an action 
against the members of the society for a libel in 
misdescribing the ship ; nor against the surveyor, 
unless he made a false report ^u. ; whether such 
an action is maintainable at all witliout evidence 
of express malice. — Kerr v . Shedden (1831), 4 
C. & P. 628, N. P. 

2568. .1 — Pater v . Baker, No. 2576, post. 

2569. .] — Brook v . Bawl, No. 2577, post, 

2570. .] — (1) In an action of slander of 

title to goods pltf. must in every case show malice 
on the part of deft. 

(2) The rule on this point laid down in Wren 
V. Weildy No. 2585, posf, applies equally where the 
alleged slander consists in a claim to goods put 
forward bond fide by a reversioner who has no 
present right of action in respect of the goods. — 
Baker v. Piper (1886), 2 T. L. R. 733. 

2571. ,] — An injunction will not be granted 

restraining deft, from making a statement alleged 
to be for the purpose of injuring pltf. in his trade 
when such statement though not literally true is 
true in substance & in fact ; it is always necessary 
for pltf. to prove express malice on the part of 
deft, when such statement is made in defence of 
deft.’s property. — I ncandescent Gas Light Co., 
Ltd. V. New Incandescent (Sunlight Patent) 
Gas Lighting Co., Ltd. (1897), 76 L. T. 47. 

2572. .] — British Railway Traffic 

Electric Co. v . C. R. C. Co. &; London County 
Council, No. 2269, ante. 

2573. .] — Greers, Ltd. v , Pearman & 

Oorder, Ltd., No. 2562, ante. 


its truth.] — In an action for slander of title con- 
veyed in a letter, to a person about to purchase the 
estate of pltf., imputing insanity to Y., from whom 

g ltf . purchased it, & that the title would therefore 
e disputed, per quod the person refused to complete 
the purchase : — Held : deft., who had married 
the sister of Y., who was heir at law to her brother, 
in the event of his dying without issue, was not to 
be considered as a mere stranger ; & the question 
for the jury was not whether they were satisfied 
as men of good sense & good understanding that 
Y. was insane, or that deft, entertained a per- 
suasion that ho was insane, upon such grounds as 
would have persuaded a man of sound sense & 
knowledge of business ; but whether he acted 
bond fide in the communication which he made, 
believing it to be true, as he judged according to 
his own understanding, & under such impressions 
as his situation & character were likely to beget. 

I cannot help thinking that the point which was 
peculiarly for the consideration of the jury 
. . . was not left to them correctly ; . . . & 
that point is this, whether deft, made the state- 
ment bond fidct & under an honest impression of 
its being the truth, or whether he made it 
maliciously, & for the purpose of slandering the 
title of the person that was about to convey his 
estate (Lord Ellenborough, C.J.). — Pitt v, 
Donovan (1813), 1 M. & S. 639 ; 105 E. R. 238. 

Annotations : — Apld. Pater v, Baker (1847), 3 C. B. 831. 
Consd. Steward v. Young (1870), L. 11. 6 C. P. 122 ; 
Incandescent Gas Light Co. r. New Incandescent (Sunlight 
Patent) Gas Lighting Cn. (1897), 76 L. T. 47 ; British Hy. 
Traffic & Electric Co. r. C. R. C. Ck). & L. C. C., [1922] 

2 K. B. 260. Refd. Blackham v. Pugh (1846), 2 C. B. Oil ; 
Wren e. Weild (1869), L. R. 4 0. B. 730 ; AUon v. Flood, 
[1898] A. C. 1 ; Shapiro v. La Morta (1923), 130 L. T. 622. 

2575. .] — In an action for slander of title 

deft, having issued an advertisement offering a 
reward for the production of a will of a deceased 
person whose propeHy pltf. was about to sell as 
administrator after having been told by the 
attorney of the deceased that there was no will : — 
Held: the question was whether, after this, he 
had an honest & reasonable belief that there was 
a wUl. — A tkins v. Perrin (1802), 3 F. & P. 179. 

2576. Statement founded on incorrect view of 
duty or legal right.]— (1) In case against a sur- 
veyor of highways, appointed under 7 & 8 Viet, 
c. 84, for the following words alleged to have been 
spoken by him at a public auction, in reference 
to certain unfinished houses at a place called Agar 
Town, which pltf. had put up for sale : “ My 
object in attending this sale is, to inform purchasers, 
if there be any here present, that I shaU not allow 
purchasers^ meaning persons who then might he 
disposed to purchase at the said sale the said house of 
pit}.., so exposed for sale as aforesaid^ to be finished 
or occupied, until the roads are made good in Agar 
Town. I have no power to compel any one to 
make the roads ; but I have power to stop the 
buildings until the roads are made. If there shall 
be any purchasers, they will have to keep the 
carcasses in their unfinished state until the roads 
are made ” ; the judge at the trial allowed the 
declaration to be amended, under Civil Procedure 
Act, 1833 (c. 42), s. 23, by substituting for the words 
in italic, the words “ the houses ” ; — Held : such 
amendment was properly allowed. 


part XII. sect. 4 . SUB-SECT. 8.— A. 

’ f. May be jjresumed.] — In an 
action for damages lor defamation of 


property the ct. may presume malice 
where In the olrcumstanoee of the case 
the words used in regard to the 


property axe per se plainly oaloulated 
to iSiure.— WBS8BL9 e. Bosman, [1918] 
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In such a case, malice is not to be inferred from 
the circumstance of deft, having acted upon an 
incorrect view of his duty, founded upon an 
erroneous construction of the statute. 

(2) Unless he shows falsehood & malice & an 
injury to himself pltf. shows no case to go to the 
jury (Maulb, J.). — Pater v. Baker (1847), 3 
0. B. 831 ; 16 L. J. C. P. 124 ; 8 L. T. O. S. 449 ; 
11 Jur. 370 ; 136 B. B. 333. 

AnnotalUma : — As to (2) Apld. Steward v. Young (1870), 

L. R. 5 0. P. 122. OoiUHl. British Ry. Traffic & Electric 

Oo. V. C. R. C. Co. & L. O. 0 ., [1922] 2 K. B. 260. Reid. 

Wren v. WeUd (1869), L. R. 4 Q. B. 730 ; Shapiro 

V. La Morta (1923), 130 L. T. 622. 

2577. .] — In an action for slander of title, 

by saying at the sale of a lease & assignment of 
promises, whereof deft, was the original lessor, 
the false & malicious words viz. that “ the whole of 
the covenants of this lease are broken, & I have 
served notice of ejectment ; the premises will 
cost £70 to put them in repair ” ; by reason of 
which false & malicious words the property 
fetched less than it otherwise would have done ; 
the true question for the jury is, whether the words 
are false & malicious, & whether the special damage 
arose therefrom. 

In order to maintain an action of this kind there 
must be malice & falsehood & special damage must 
ensue therefrom (Parke, B.). — Brook v. Rawl 
(1849), 4 Exch. 521 ; 19 L. J. Ex. 114 ; 14 L. T. 
O. S. 205 ; 154 E. R. 1320. 

Annotation : — Consd. Shapiro v. La Morta (1923), 130 L. T. 

622. 

2578. .] — A. died possessed of furniture 

in a beer shop. His widow, without taking out 
administration, continued in possession of the 
beer shop for three or four years, <& then died, 
having whilst so in possession conveyed all the 
furniture by bill of sale to her landlords by way 
of security for a ' debt she had contracted with 
them. After the widow’s death, pltf. took out 
letters of administration to the estate of A., 
& informed deft., the landlords’ agent, that the 
bill of sale was invalid, as the widow had no 
title to the furniture. Subsequently pltf. was 
about to sell the furniture by auction, when deft, 
interposed to forbid the sale, h said that he claimed 
the goods for his principals under a bill of sale. 
On proof of these facts, in an action for slander of 
title, pltf. was nonsuited ; — Held : the mere fact 
of deft.’s having been told before the sale that 
the bill of sale was m valid, was no evidence of 
malice to be left to the jury, & pltf. was therefore 
properly nonsuited. — Steward v. Young (1870), 
L. R. 5 C. P. 122 ; 39 L. J. C. P. 85 ; 22 L. T. 168 ; 
18 W. R. 492. 

Annotation : — Reid. British Ry. Traffic & Electric Co. v. 

C. R. C. Co. & L. C. C., [1922] 2 K. B. 260. 

2579. Statements without reasonable & probable 
caiue.]- — The holder of a patent, the vaUdity of 
which is not impeached who issues notices against 
purchasing certain articles alleging that they are 
infringements of his patent & tl^atening legal 
proceedings against those who purchase them, is 
not liable to an action for damages by the vendor 
of those articles for the injury done to the vendor’s 
trade by his issuing them, provided they are issued 
bond fide in the belief that the articles complained 
of are infringements of his patent. Nor is he 
liable to be restrained by in] unction from con- 
tinuing to issue them until it is proved that they 
are untrue, so that this further issuing them would 
not be bond fide. 

An action for slander of title will not lie unless 
the statements made by deft, were not only untrue 
but were made without what is ordinarily expressed 
as reasonable dc probable cause, & this rule applies 
uot only to actions for slander of title strictly & 


properly so called with reference to real estate, 
out also to cases relating to personalty, or personal 
rights or privileges (Baggalby, L.J.). — Halsey v. 
Brotherhood (1881), 19 Ch. D. 386 ; 61 L. J. Ch. 
233 ; 46 L. T. 640 ; 80 W. R. 279, C. A. 

Annotations : — Apld. i^derson v, Liebig’s Extract of Meat 
Co. (1881), 45 L. T. 757 ; Burnett tJ. Tak (1882), 45 L. T. 
743. Consd. Household & Rosher v, Fairbum & Hall 
(1884), 51 L. T. 498. Apld. Incandescent Gas Light Co. 

V. New Incandescent (Sunlight Patent) Gas Lighting Co. 
(1897), 76 L. T. 47. Reid. Baker v. Piper (1886), 2 TTL. R. 
733 ; Challender v. Royle (1887), 36 (5h. D. 425 : Skinner 

V. Shew, [1893] 1 Ch. 413 ; Hli^hler v. Hertz & CoUing- 
wood (1895), 11 T. L. R. 466 ; White v. MelUn (1895), 43 

W. R. 353 ; Ripley v. Arthur (1901), 46 Sol. Jo. 166 ; 
St. Mungo Manufacturing Co. v. Hutchison, Main (1908), 
25 H. P. C. 356 ; British Ry. Traffic & Electric Co. v. 

C. R. C. Co. & L. C. C., [1922] 2 K. B. 260. Mentd. 
Walker v. Clarke (1887), 66 L. J. Ch. 239 ; Barrett v. 
Day, Day v. Foster (1890), 43 Ch. D. 435. 

2580. .] — Defts. issued a circular to their 

customers stating that they were unable to supply 
a particular electric bell, for which pltf. had 
obtained protection, as it had “ been proved to be 
an infringement ” of another patented bell. Up 
to the date of the issue of the circular no action or 
proceeding had been commenced by any one 
against pltf. in respect of his bell. An action was 
afterwards commenced & then abandoned : — 
Held : as the alleged infringement had not been 
proved by any proper proceedings before the ct., 
there was no reasonable & probable cause for the 
statement in the circular, & pltf. was entitled to 
damages. — Crampton v. Swete & Main (1888), 
58 L. T. 516. 

2581. Statement made with indirect or dis- 
honest motive.] — Greers, Ltd. v. Pearman & 
CoRDER, Ltd., No. 2652, ante, 

(b) Claim of Right by Defendant, 

2582. Not actionable.] — Banister v. Banister 
(1583), cited 4 Co. Rep. at p. 17 a ; 76 E. R. 899. 

Annotations : — Refd. Gerard r. Dickenson (1590), 4 C!o. Rep. 
18 a; Davis v. Gardiner (1593), 4 Co. liep. 16 b ; Sneade 
V. Badley (1615), 3 Bulst. 74 ; Nelson v. Staff (1617), 
Cro. Jac. 422 ; Humphrys v. Stanfeild (1637), Cro. Car. 469. 

2583. Though no right in fact—Unless 

claim made malA fide.] — In an action for slander of 
title pltf. declared that he was in treaty with S. 
for a lease of the manor of A. at so much rent & 
that deft, knowing of the treaty published these 
words, “ I have a lease of the manor of A. for 
ninety-nine years ” & published a lease for 90 
years supposed to be made by one seised of the 
same manor before pltf. purchase thereof to her 
late husband E. & offered to sell it, whereas in 
truth deft, knew it to be forged by reason whereof 
the said S. did not proceed in the treaty for a 
lease. Deft, by her plea traversed that she knew 
the lease to be a forgery. Upon demuifer ; — Held : 
(1) if deft, had said she herself had title though it 
were false, no action would lie & though it appeared 
by deft.’s bar that she had no title yet that would 
not make a count insufficient to maintain the action 
good ; (2) but the action lay because it was alleged 
that deft, knew of the treaty for a lease with S. 
& the lease which she published as a good lease 
was a counterfeit one by which the treaty was 
broken off. — Gerard v, Dickenson (1690), 4 
Co. Rep. 18 a ; Cro. Eliz. 196 ; 76 E. R. 903. 

Annotations: — As to (1) Dbtd. Nurse v. Pounford (1629), 
Het. 161. Refd. Smith v. Spooner (1810), 3 Taunt. 246 ; 
Pitt V. Donovan (1813), 1 M. & S. 639 ; Blaokham v, 
Pu^ (1846), 2 C. B. 611 ; Bathlehlll v. Reed (1866), 25 
L. TTc. P. 290 ; Wren v. Weild (1869), L. R. 4 Q. B. 730 ; 
Inoandesoent Gas Light Co. v. New Incandescent (Sun- 
light Patent) Gas Lighting Co. (1897), 76 L. T. 47. As 
to (2) CoMd. Wren v. (1869), L. R. 4 Q. B. 730. 

Rtfd. British Ry. Traffic Sc Electric Co. v. C. R. C. Co. 8c 
L. C. C., [1922] 2 K. B. 260. OeneraUy, Mentd. Cropper v, 
Matthews (1658), 2 Sid. 127 ; Green v. Button (1835), 2 
Cr. M. 8c R. 707 ; Malaoby v. Soper (1836), 3 Bli^. N. O. 
371. 
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See CoBiPANiES ; I n s u R- 
ANCB. 
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„ Sale op Goods. 
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„ Trusts AND Trustees. 
„ Sale op Goods. 

„ Work and Labour. 


Part I. — In General. 


1. Lien in equity — Same meaning as at law.] 

— In an issue out of Chancery to try a question 
of lien, the term is to be understood in its legal 
sense, which imports an authority either to possess 
or to retain. — Be Holmes, Ex p. Heywood 
(1816), 2 Hose, 355 ; sub nom. Holland’s & 
Humble’s Assignees v, , 1 Stark. 143, N. P. 

Annotations: — EeM. Malcolm v, Scott (184:i), .3 Hare, 39. 
Msatd. Frith v. Forboa (1862), 31 L. J. Ch. 793. 


2. Governed by same rules as at law.] — 

Construction of clause in a chai-terparty, whereby 
the parties “ mutually bound themselves, especi- 
ally the owners the ship & tackle, & the freighter 
the goods to be taken on board,” in a penal sum, 
” to the true ifc punctual performance of every 
article therein contained,” not to give to the ship- 
owners any lien in equity, on the goods brought 


home, either for dead freight, or demurrage : — 
Held : only one construction of the clause, at law 
& in equity. 

As to liens on the goods of one man in the 
possession of another, I know of no difference 
between the rules of decision in cts. of law, & in cts. 
of equity. . . . Lien, in its proper sense, is a right 
which the law gives. But it is usual to speak of 
lien by contract, though that be more in the nature 
of an agreement for a pledge (Grant, M.R.). — 
Gladstone v. Birley (1817), 2 Mer. 401 ; 35 
B. R. 993 ; previous proceedings, sub nom. Birley 
V. Gladstone (1814), 3 M. & S. 205. 

Annotations: — Refd. Giles v. Grover (1832), 2 Moo. Sc S* 
197 ; McLean Sc Hope v. Fleming (1871), L. R. 2 Sc. Sc 
Div. 128. 

Equitable lien.] — See Part V., post. 


Part II. — Legal or Possessory Lien Generally. 


Sect. 1.— DEFTNITION AND NATURE. 

Sub-sect. 1, — Definition, 

3. Right to possess or retain goods of another 
— TUI claim satisfied.] — It is a contradiction in 
terms to say a man has a lien upon liis own goods, 
or a right to stop his own goods in transitu. If 
the goods be his, he has a right to the possession 
of them whether they be in transitu or not ; he 
has a right to sell or dispose of them as he pleases, 
without the option of any other person ; but he 
who has a lien only on goods has no right so to do ; 
he can only retain them till the original price be 
paid. . . . Liens at law exist only in cases where 
the party entitled to them has the possession of 
the goods ; if he once part with the possession 
after the lien attaches, the lien is gone (Buller, J.). 
— Liokbarrow V. Mason (1793), as reported in 
6 East, 20, n. ; 102 E. R. 1191, H. L. 

Aniwjutions : — Raid. Walley v. Montgomery (1803), 3 East, 
68o J QUee v. Grover (1832),9 Blr«. 128; Re Knight, Ex p. 
Golding, Davis (1880), 42 L. T. 270. Mentd. Salomons 
«. Nlssen U788), 2 Term Rep, 674 ; Slubey v. Heyward 
(1796), 2 Hy. Bl. 604 ; Bird tj. Appleton (1800), 1 East, 
111 ; Ooxe V. Harden (1803), 4 East, 211 ; Newsom v. 
fhomtou (1806), 6 East, 17; Christy v. Row (1808), 

1 Taunt. 300 ; Martini v. Coles (1813), 1 M. & S. 140 ; 
Patten v. Thompson (1816), 6 M. & 8. 350 ; Blrkett v. 
WUian (1819), i Chit. 63^; Morison v. Gray (1824), 


9 Moore, C. P. 484 ; Bloxam v. Sanders (1825), 4 B. & C. 
941 ; Be Westzynthius (1833), 2 Nov. & M. K. B. 644 ; 
Saunders v. Smith (1838), 7 L. J. Ch. 227 ; Gibson v. 
Carruthers (1841), 8 M. & W. 321 ; Bro\\’n v. Clarke 
(1843), 7 Jnr. 1043 ; Thompson r. Dominy (1845), 14 
M. Sc W. 403 ; Grant v. Norway (1851), 10 C. B. 665 ; 
Gurney v. Behreud (1854), 3 K. Sc B. 622 ; Griffiths v. 
Perry (1859), 1 E. & E. 680 ; Be North British Austraia- 
slan Co., Ex p. Swan (1859), 7 C. B. N. S. 400 ; Tayler 
i\ Great Indian Peninsular Ry. (1859), 28 L. .1. Ch. 285 ; 
Swan V. North British Australasian Co. (1863), 2 H. & 
C. 175 ; The Tigress (1863), Brown &Lush. 38 : The iMarie 
Joseph (1866), Bn)wn. Sc Lush. 449 ; Tho Figlia Maggiore 
(1868), L. R. 2 A. Sc E. 106 ; Rodger r.ComptoirD’Esoompte 
do Paris (1869), L. R. 2 P. C. 393 ; The Freedom (1871), 
I,. R. 3 P. C. 594 ; Chartered Bank of India, Australia 
Sc China r. Hendcison (1874), L. R. 6 P. C. 501 ; Goodwin 
V. Robarts (1875), L. R. 10 Exch. 337 ; Arnold v. Cheque 
Bank, Arnold v. City Bank (1876), 1 C. P. D. 578 ; Lcask 
1?. Scott (1877), 2 Q. B. D. 376 ; Be Cock, Ex p. Rosevear 
China aay Co. (1879), 11 Ch. D. 560 ; Glyn, Mills, Currie 
r. East & West India Dock Co. (1882), 7 App. Cas. 591 ; 
Cassaboglou v. Gibb (1883), 11 Q. B. D. 797 ; Sewell v. 
Burdick (1884), 10 App. Cas. 74 ; Nflihmaschinen Fabrik 
Act. V. Pickfo^ & Lee & Harris (1888), 4 T. L. R. 617 ; 
Bank of England v. Vagliono, 11891] A. O. 107 ; Bristol 
& West of England Bank v. Mid. Ry. (1891), 66 L. T. 234 ; 
Nash V. De J^vllle, [1900] 2 Q. B. 72 ; Farquharson v. 
King, [1902] A. C. 325 ; Rimmer v. Webster, [1902] 2 
Ch. 163 ; Booth S.S. Co, v. Cargo Fleet Iron Co., [1916] 
2 K, B. 570 ; London Joint Stock Bank v. Macinlilan & 
Arthur, [1918] A. C. 777 : Diamond Alkali E^ort Corpn. 
V. Bourgeois, [1921] 3 K. B. 443 ; MoDonald «. Nash, 
[1924] A. C. 626 ; Commonwealth Trust v. Akotoy (1926), 
1 k L, J. P. C. 167. 


PART 1. 

on a>od« of Savereian.) — The goods of tho Sovereign cannot be detained imder a claim for Hen. — R. v, Fraber 
(1877), a N. g. R. (If R. & CA 431.— cAl. 
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Bed, 1 . — Definition and nature : Sub^sect 2. Seda, 
2 cjB? 3 ; 8td)-8ed,lt A. <fe B. (a).] 

or even if no day of payment be named he may, 
upon waiting a reasonable time & taking the 
proper steps, realise his debt in like manner 
(Mbllor, J.). — Donald v, SucKLiNa (1866), 
L. R. 1 Q. B. 585 ; 7 B. & S. 783 ; 36 L. J. Q. B. 
232 ; 14 L. T. 772 ; SO J. P. 666 ; 12 Jur. N. S. 
795 ; 15 W. B. 13. 

AnnotatioTis : — Retd. Halllday v. Holgate (1868), L. K. 8 
Exoh. 299 ; Webb t>. Whinney (1868), 18 L. T. 623 ; 
MuUiner v. Florence (1878), 3 Q. B. D. 484 ; Bnrdlck tJ. 
Sewell (1883), 1 0 Q. B. 1). 363 ; The Odessa, The Woolston, 
[19161 1 A. C. 145 ; Whiteley v. Hilt. [1918] 2 K. B. 808. 
Mentd. Cox v. Liddell (1895), 2 Mans. 212 ; Doversree t>. 
Sandeman, dark, [1902] 1 Ch. 579 ; Ponsford, Baker v. 
Union of London & Smiths Bank (1906), 76 L. J. Gh. 724. 

27. .] — Haluday V. Holgate, No, 23, 

ante. 

28. .] — The difference between pledge & 

lien is that in hen no property passes (IkDilD 
Esher, M.R.). — ^Yungmann v. Briesemann (1892), 
67 L. T. 642 ; 41 W. R. 148 ; 4 R. 119, C. A. 
Annotation : — Consd. Lord’s Trustee v. G. E. Ry., [1908] 2 


29, .] — [A pledge] creates no jua in re 

in favour of the pledgee ; it gives him no more than 
a jua in rem such as a he:^older possesses, but 
with the added incident, that he can sell the 
property nwtu proprio & without any assistance 
from the ct. (Lord Mersey). — The Odessa, The 
Woolston, [1916] 1 A. C. 145 ; 85 L. J. P. C. 49 ; 
114 L. T. 10 ; 32 T. L. R. 103 ; 60 Sol. Jo. 292 ; 
13 Asp. M. L. 0. 215, P. 0. ; affg. S. C. aub nom. 
The Odessa, The Cape Corso, [1915] P. 62. 


Annotaiiona : — Mentd. The Clan Grant (Part Cargo Ex. ) 
(1916), 31 T. L. R. 321 ; The Eumaeue (1915), 86 L. J. P. 
130 ; The Linaria (Part Cargo Ex.) (1916), 31 T. L. R. 
396 ; The Sorfareren (1916), 85 L. J. P. 121 ; The Zamora, 
1916] 2 A. C. 77 ; The Derfflinger (No. 2) (1918), 87 
L. J. P. C. 195 ; The Ltltzow, [1918] A. C. 435 ; The 
Parchim, [1918] A. C. 157 ; The Dirlgo, The Hallingdal, 
etc., [1919] P. 204 ; The Palm Branch, [1919] A, C. 272 ; 
The Hilding, etc. (Part Cai-goe8Ex.)(1920), 37 T. L. R. 199 ; 
The Orteric, [1920] A. C. 724 ; The Uma, [1920] A. C. 
899 ; The Eronprinsessan Margareta, The Parana, etc., 
[1921] 1 A. C. 486. 


See, generally. Pawns & Pledges. 

See, alao. No. 2, ante. 

Lien created by agreement — Whether registration 
necessary as bill of sale.] — See Bills of Sale, 
Vol. VII., pp. 18, 19. 


Sect. 2.--HOW AND WHEN ARISING. 

General lien.] — See Part III., Sect. 2, post. 
Particular lien.] — See Part IV., Sects. 2, 3, post. 
Extension of particular to general Uen.] — See 
Part III., Sect, 4, poat. 


Sect. 3.— ESSENTIAL INCIDENTS. 

Sub-sect. 1. — Possession. 

A. In General. 

30. General rule.] — A factor has no lien on 
goods for a general balance, unless they come into 
his ^ti^ possession ; & if, in consideration of 
goods being consigned to him, he accept bills 
dmwn by the consignor, & pay part of the freight 
a^r they arrive, & become insolvent before the 
Dills are due, & before the goods get into hia actual 
possession, the consignor may stop them in Iran- 


aitu. — ^Kinloch v. Craig (1789), 3 Term Rep. 
119 ; 100 E. R. 487 ; aubaequent proceedinga (1790), 
3 Term Rep. 783 ; 4 Bro. Pari. Uas. 47, H. L. 

Annotaiiona: — Gonad. Sweet v. Pym (1800), 1 East, 4. 
Eimld. Felse v. Wray (1802), 3 East, 93. Distd. Hammonds 
V. Barclay (1802), 2 East, 227. Apld. Patten v. Thoii^son 
(1816), 6 M. & 8. 360 ; Nichols v. dent (1817), 3 Price, 
547. watA Bryans v. Nix (1839), 4 M. &; W. 775. Reid. 
M'Combie t?. Dayies (1806), 7 East, 6. 

81. .] — An issue out of Chancery, on the 

question whether 8. had at a particular time any 
lien on certain goods or their produce, must be 
foimd in the negative, if S. was not in possession 
of the goods or their produce, whatever equitable 
interest he might have in them. — Heywood v. 
Waring (1816), 4 Camp. 291, N. P. 

Annotation: — Reid. Giles v. Grover (1832), 9 Bing. 128. 

32. ,] — The owner of a vessel has no lien 

for the hire stipulated by charterparty for the 
voyage, on the goods shipped by the charterer ; 
because the latter is the owner of the ship for the 
voyage, & the first owner has no possession of 
the ship or goods, without which there can be no 
lien. — Hutton v. Bragg (1816), 7 Taunt. 14 ; 
2 Marsh. 339 ; 129 E. R. 6. 

Annotaiiona: — Distd. Tate v. Meek (1818), 2 Moore, C. P. 
278 ; Saville v. Campion (1819), 2 B. & Aid. 503 ; Faith 
V. East India Co. (1821), 4 B. & Aid. 630. Dbtd. Christie 
V. Lewis (1821), 2 Brod. & Bing. 410. Consd. Belcher v. 
Capper (1842), 4 Man. & G. ^2. Apld. The Alan Ker, 
How r. Kirchner (1857), 30 L. T. O. S. 296. Refd. 
Crawshay v. Homfray (1820), 4 B. 65: Aid. 50 ; Doan v. 
Hogg (1834), 10 Bing. 345 ; Thompson v. Small (1845), 
1 C. B. 328 ; The Great Eastern (1868), L. R. 2 A. & E. 
88. 

88. .] — As to lien, it is an exception to 

the general rule of law in favour of certain trades, 
& it is always coupled with the possession of the 
party who has a right to detain. He has no right 
to take clothes in wear. In the case put in argu- 
ment, of a basket or bundle in debtor’s hand, I 
am of opinion the innkeeper would have no right 
to detain it (Lord Abinger, C. B.). — Sunbolp v. 
Alford (1838), 3 M. & W. 248 ; 1 Horn & H. 
13 ; 2 J. P. 136 ; 2 Jur. 110 ; 150 E. R. 1135 ; 
aub nom. Tunbolf v. Alford, 7 L. J. Ex. 60. 

Annotaiiona : — Refd. Broadwood r. Granara (1854), 19 
J. P. 39. Mentd. Spitzor v. Chaffers (1863), 14 C. B. N. S. 
686. 


34. .] — Orchard v . Rackstraw, No. 389, 

poat. 

86. .] — There can be no lien upon any 

property unless it is in the possession of the party 
who claims the lien (Lord Chelmsford, O.). — 
Shaw v . Neale (1858), 6 11. L. Cas. 681 ; 27 
L. J. Ch. 444 ; 31 L. T. O. 8. 190 ; 4 Jur. N. S. 
695 ; 6 W. R. 635 ; 10 E. R. 1422, H. L. ; varying 
(1865), 20 Beav. 157. 

Annotaiiona : — Refd. Turner v. Letts (1855), 20 Beav. 185; 

Northr. Stewart (1890), 16 App. Cas. 452 ; Briscoe t). Briscoe, 

[1892] 3 Ch. 643 ; Re Knight, Knight e. Gardner, [1892] 

2 Ch. 368 ; Meguerdltchian v. Lightboimd, [1917] 2 K. B. 

298. Mentd. Beavan v, Oxford (1855), 6 De G. M. & G. 

492 : Hopkinson v. Rolt (1861), 9 H. L. Cas. 514 ; Monzies 

V. lightfoot (1871), L. R. 11 Kq. 459. 

See, further. Agency, Vol. I., p. 551 ; Shipping. 

36. What constitutes possession — Goods brought 
on to premises by contractor.] — In trover by the 
assignees of S. against the London Dock Co., to 
recover certain engines, machinery, implements, 
& materials, the cause having been referred by 
order of Niai Priua, the arbitrator found that a 
contract had been entered into between S. & the 
bkpt., & the London Dock Co., to execute certain 
works required for the formation of an entrance 
to the Docks, & to provide the materials for the 


PART II. SECT. 3, SUB-SECT. 1,— -A. 

rule.] — There can be no 
i^n without possession. — E nglish v. 
Clark (1862). 12 C. P. 461.-~CAN: 

30 ii. .] — ^McKjBNziE v. Mat- 


TINSON, MaTTINSON V. McKSNZlX 
(1902), 40 N. S. R. 346.-~43AN. 

30 111. .1 — PlPKR V. ROBEBTi 

(1910), 14 W. L. R. 446.'~OAM. 

80 Iv. .y—To uosstittite a Uen on 


any property the property must be in 
the possession of the party who claims 
the lien.— -Re Dadia Bibex, Debna- 
BAiN Bose v. Lxisk (1868), 8 Hyde, 
267.— IND. 
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purpoae, In oonstderatiou of £62,200 & of being 
allowed to appropriate certain materials to his own 
use. The engineer of the co. was to be the sole 
judge of the works, & to have the power of rejecting 
any materials or work not in his own opinion 
conformable to the plans & specifications, & to 
provide other materials in lieu of those rejected, 
& to employ competent persons to perform the 
work, if 8. failed to do so ; in which case the costs 
or amount thereof was to be deducted from the 
sum to become due to him imder that contract. 
The directors were to be at liberty to alter the 
plans, & thereby add to or diminish any part of the 
works, in which case a proportionate addition or 
deduction was to be made to or from the sum to be 
paid to 8. according to the schedule of prices 
contained in the specification. 8. commenced the 
works & placed on the premises steam engines, 
rail roads, materials & implements, necessary for 
carrying on the works. The co.’s engineer super- 
intended the works & examined the materials 
brought upon the premises by 8., & rejected such 
as he thought were not proper for the purpose. 
The whole of the premises where the works were 
carried on & upon which the machinery & materials 
were placed, belonged to the co. During the 
progress of the works, advances were made by 
the co. to S. on application, beyond the sum he 
was entitled to receive ; he referring them by 
letter to the engines, rail roads, implements & 
materials lying on the premises, & stating the 
particulars of which they consisted, as their 
security for those advances, & agreeing that all 
the engines, implements & materials upon the 
premises should be a security for such advances. 
S. became bkpt. before the works were completed, 
upon which the dock co. erased S.’s name from the 
implements, etc., & took possession of the engines, 
matorials, implements, etc., then on their premises. 
The CO. were always in advance to S. to an amount 
exceeding the value of the property on the 
premises. — Held : defts. were entitled to insist 
on the lien given to them on the engines, materials, 
etc., as a security for their advances, & there was 
a. sufficient possession by defts. to support the 
lien ; & pltfs. were not entitled to recover such 
engines materials, etc., but they were entitled to 
recover for such of the materials as were brought 
upon deft.’s premises after the bkpcy. — Crowfoot 
V, London Dock Co. (1834), 2 Cr. & M. 637 ; 
4 Tyr. 967 ; 4 L. J. Ex. 267 j 149 E. K. 915. 

•-“Retd. Hawthorn v, Newcastle-upon-Tyne & 

N. Shiel^ Ry. (1840), 2 Ry. & Can. Cas. 288. Mentd. 

Lunn V. Thornton (1844). 14 L. J. C. P. 161. 


Lien on building materials generally, see Build- 
ing Contracts, Vol. VII., pp. 414 et seq, 

87, Goods stored on land leased by 

— Effect of agreement.] — A railway co. by 
ledger agreement opened a credit account 
j^th a coal merchant for the carriage of his coal, 
the CO. to have a continual lien upon the coal 
conveyed on their lines or being at any time on 
ground rent^ of the co, for all charges due to them, 
® liberty to sell & dispose of any of the 

coal to satisfy the lien, with the right to close the 
account by giving one day’s notice. By separate 
fl'^^ments the co. let to the merchant ^lo^ents 
^thin the railway yard for the purpose only of 
stacking & dealing with the coal. The co. had the 
the yard gates &; kept them locked at 
certain times. The payments being in arrear, 
the CO. closed the account, locked the gates, & 

•’ the inference of fact 
the circumstances was that both parties 
mt^ded the co.’s right of detainer to be preserved 
« II necessary enforced against the coal while 


in the railway yard ; the ledger agreement con- 
ferred no licence to take possession of personal 
chattels or charge or equity thereon & was not a 
bill of sale within Bills of Sale Act, 1878 (c. 31), 
& the trustee in the merchant's bkpcy. had no 
claim against the co. in respect of the detainer. 

I cannot perceive any necessary dependency 
between the occupation of a piece of land & the 
exclusive possession of chattels which lie on it 
(Lord Loreburn, C.). — Great Eastern Ry. Co. 
V, Lord’s Trustee, [1909] A. C. 109 ; 78 L. J. 
K. B. 160; 100 L. T. 130; 25 T. L. R. 176; 
16 Mans. 1, H. L. ; reusflf. S. C. sub nom. Lord 
(Trustee of) r. Great Eastern Ry. Co., [1908] 
2 K. B. 64; C. A. 

Annotation: — Mentd. Tilley v. Bowman, [1910] 1 K. B. 
745. 

For necessity for possession in maritime liens, 
see Shipping. 

Effect of parting with possession.] — See Sect. 9, 

sub-sect. 2, post. 


B. Nature of Possession. 

(a) Possession Must be Rightful. 

38, General rule.] — An assignment of goods 
at sea as a collateral security for a debt, & a subse- 
quent indorsement of a bill of lading, are good as 
against the assignees of the assignor, who com- 
mitted an act of bkpcy. between the assignment 
of the goods & the indorsement of the bill of lading. 
Goods delivered to a person claiming them wrong- 
fully, who pays freight & other charges, cannot 
be detained for those expenses against the rightful 
owner. — Lemprieke v. Pasley (1788), 2 Term 
Rep. 485 ; 100 E. R. 202. 

Annotations : — Apld. Nichols v. Clent (1817), 3 Price, 647. 

Reid. Walley v. Montgomery (1803), 3 East, 585 ; Lucas 

V. Dorrion (1817), 7 Taunt. 278 ; Belcher v. Copper 

(1842), 4 Man. & G. 502 ; Peruvian Guano Co. v. Dreyfus 

(1887), [1892] A. C. 170, n. Mentd. lie Severn, Ex p. 

Tennyson (1832), Mont. & B. 67 ; Burn v. Carvalho 

(1834), 1 Ad. & El. 883 ; Belcher r. Oldfield (1839), 6 

Bing. N. C. 102. 

89. .] — Griitiths V. Hyde (1809), 2 

Selwyn’s N. P., 13th ed. 1320. 

40, .] — (1) Where several goods, belong- 

ing to one owner, are carried the same voyage, 
a delivery of part docs not defeat the lien upon the 
remainder for the whole freight. But if there be 
two contracts to carry, with different termini to 
the voyage in each contract, no lien attaches for 
freight under the one contract, upon goods shipped 
under the other & improperly detained on board 
by the carrier. 

(2) Goods are divested of a lien by complete 
delivery. It is for the jury to say whether there 
has been a complete delivery. 

(3) If the goods were originally improperly 
carried on, no hen would attach, for no lien can be 
obtained by a wrongful possession (Bolland, B.). 
— Bernal v. Pim (1835), 1 Gale, 17. 

41. .] — Upon an indictment for larceny, 

it appeared that the prisoner had been entrusted by 
the of the prosecutor to repair an umbrella. 
After the repairs were finished, & it had been 
returned to the prosecutor’s wife, a dispute arose 
as to the bargain made. The prisoner thereupon 
carried away the umbrella as a security for the 
amount alleged by him to be due for repairing it : 
— Held : if the jury were of opinion that the ti^ng 
by prisoner was an honest assertion of his right, 
they were to find him not guilty, but if it was only 
a colourable pretence to obtain possession, then 
to convict him. — R. v, Wade (1869), 11 Cox, 0. 0. 
549. 
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Sed. 8 . — Essential incidents: Sub-sect. 1, B* (a), 
(&) <fe (c).] 

42. Wrongful possession — Obtained by mis- 
representation.] — If a man gets possession of a 
thing by misrepresentation, he cannot retain it, 
as having a lien upon it, although under the cir- 
cuiMtances, he might have done so, had he come 
by it fairly. Semble : if A. is under acceptance to 
B. he may retain money of B.’s in his hands to 
discharge it, either until the bill is delivered up 
to him, or until he receives a bond of indemnity 
against being sued upon it. — ^Madden v, Kempsteb 
(1807), 1 Camp. 12, N. P. 

43. Obtained by agent after bankruptcy 

of prlnclpal--Through act* of principal.] —An 

actual possession given to a factor by a carrier by 
o^er of the shipper, after his, the shipper’s, 
bkpcy., is not such a possession as will give him a 
lien agamst the assignees although the goods were 
shipped on account of the factor, & bills had been 
accepted by him on the faith of it. Such an order 
rather operates to defeat his claim of lien, as being 
an act of ownership exercised by bkpt. Nor is a 
delivery to a master of a vessel, where the consignor 
has written to the consignee apprising him that 
he has consigned to him «fe requesting him on the 
faith of such consignment to accept bills, which he 
^cordingly accepts & pays, such a constructive 
delivery to a consignee as will give him a lien 
against the assignees— it is not witliin the principle 
of the cases which decide that an equitable right 
will supply the deficiency of an actual delivery, 
in support of a well-founded lien not perfected by 
possession. Letters advising of a consignment 
of goods to a party who has accepted bills on the 
faith of such consignment are not equivalent in 
effect to biUs of lading endorsed. — Nichols v, 
Clent (1817), 3 Price, 547 ; 146 E. R. 348. 
Annotation Dijtd. Bryans r. Nix (1839). 4 M. & W. 775. 

^ Through act of agent.]— Defts., 

on Uct. 15, as brokers of M., purchased, by his 
^vice, & on his account, goods of D. & Co., 
& agreed with them that the goods should remain 
on the premises of the latter for one month rent 
free ; & that M,, after that time, should pay for the 
^m they should occupy, until their removal. 
The invoice was made out to M. From Nov. 7 
^ ^ov. 11, defts. shipped part of the goods by 
order of M., who directed that the residue should 
be left on the premises of D. «& co. till further 
orders from him. Defts. soon afterwards were 
requested by D. & co. to remove the residue of the 
goods, but defts. did not then comply with that 
request. A docket was struck against M. on 
^ Dec. 9 & 10, defts., without any order 
from M., removed part of the residue to their own 
premises. On Dec. 10, a conunission of bkpcy. 
issued against M. :~Held : defts. had no possession 
on which to found their claim, as brokers, to a lieu 
80 purchased.— Taylor v, Robinson 
2 Moore, C. P. 730; 129 

ri. K. 536. 


45. 


Obtained In an assumed character.] — 

have no right of lien over property 
wmch he acquires m an assumed character, or by 
torhous means (Lord Lyndhurst, C.).— Wickens 

E. ^ ^ 

(1883), 22 Ch D 

604 , Mackenzie v. Mackintosh (1891), 64 L. T. 318. * 


46. Obtained by tortious means.] — 

Wickens v. Townshbnd, No. 46, ante, 

47. Obtained through wrongful act of 

third' party.] — A. imder colour of a legal proceeding, 
having wrongfully seized the horse of B., took it to 
an inn where it was kept for several days. 0., the 
landlord, refused to deliver up the horse to B. upon 
a demand made soon after the delivery to Wm, 
but a few days afterwards offered to give up the 
horse to B. on being paid the sum of 10«. for the 
keep : — Held : C. had a lien upon the horse for 
the keep, unless he knew that A. was a wrong-doer 
in seizing the horse. — Johnson v. Hill (1822), 3 
Stark. 172, N. P. 

Annotations : — Apld. Broadwood t). Granara (1864), 10 
Exch. 417. Rind. TurriU v. Crawley (1849), 13 Q. B. 197. 

48. .] — A person has no right to 

keep the property of another, & charge for the 
standing of it, unless there was a previous bargain 
between him & the owner of the property, or 
between him & some agent authorised by the 

' owner. 

A. put a phaeton into the possession of M. for 
him to paint it, & paid M. beforehand for the 
painting. M. never painted it, but placed it on 
the premises of B., where it stood three months : — 
Held: B. had no hen on the phaeton for his 
charge for the standing of it, unless the jury were 
satisfied that M. placed it there by the authority 
of A. — ^Buxton v. Baughan (1834), 6 O. & P. 
674, N. P. 

Annotations: — Distd. Keene r. Thomaa, [1905] 1 K. B. 
130. Consd. Caasils & Sassoon v. Holden Wood Bleaching 
Co. (1914), 84 L. J. K. B. 834 ; Pennington r. Reliance 
Motor Works, [1923] 1 K. B. 127. 

Deed deposited with bank — In 

breach of trust.] — See Bankers, Vol. III., p. 290, 
Nos. 900 & 901. 

Estoppel of bailee from setting up title adverse to 
bailor.] — See Bailment, Vol. HI., pp. 100 et seq. 

(b) Possession for Particular Purpose. 

See Sect. 8, sub-sect. 2, post. 

(c) Possession Must be Continuous. 

49. General rule.] — A., having repaired a 
carriage for B., allows him to take it away from 
time to time ; he cannot afterwards detain it for 
the amount of the repairs ; neither can he detain 
it upon a claim for standage, without an express 
contract to pay for standage or unless the owner 
leaves it upon the premises beyond a reasonable 
time after notice. — Hartley v. Hitchcock (1816), 

1 Stark. 408, N. P. 

Annotation : — Refd. British Empire Shipping Co. v. Somes 
(1858), E. B. & E. 353. 

60. .] — Jackson v. Cummins, No. 328, 

post. 

51* .] — The labour & skill employed on a 

racehorse by a trainer are a good foundation for a 
lien ; but, if by usage or contract the ovmer may 
send the horse to run at any race he chooses, & 
inay select the jockey, the trainer has no continuing 
right of possession, &, consequently, no hen. 

It is a well established principle that, without 
the right of contmuing possession, there can be no 
right of hen (Coleridge, J.). — Forth v. Simpson 
(1849), 13 Q. B. 680 ; 18 L. J. Q. B. 263 ; 13 
L. T. O. S. 187 ; 13 Jur. 1024 ; 116 E. R. 1423. 

AimotalUma : — Bald. Lord’s Trueteo v. G.B. Ry., [19081 
2 K. B. 54 : Hatton v. Car Matntenanoe Co. U914)» S() 
T. L. R. 275. 


PART 11. SECT. 8, SUB-SECT. 1. 

B. (a). 


L. R. 339 ; 4 D. L. R. 105.— CAN. 


. the right of continuing possession, or 

part «. SECT , gOB-SECT. 
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58. Effect of owner’s right to remove chattel 
from time to time — Horse at livery — Effect of special 
agreement.! — A mare having been placed with a 
livery stable keeper, wjio advanced money to the 
owner ; it was agreed that she should remain as 
a security for the repayment of the sum advanced, 

• & for the expenses of her keep ; — Held : the stable 
keeper had a lien on the mare. — D onatty v.- 
Cbowther (1826), 11 Moore. O. P. 479 ; 4 L. J. 
O. 8. C. P. 184. 

58. .] — A livery stable keeper has a 

lien for the keep & exercise of a horse sent to him 
for the purpose of being trained. 

In the case of a livery stable keeper there is no 
lien, because the horse is subject to the control 
of the owner, & may be taken out by him ; & 
the first time it goes away, there is an end of the 
lien. But, a man who has a horse for training, 
has a lien for the keep & exercise of it. If a man 
buys property which is in the hands of a third 
person, who sets up an unfounded claim, & will not 
deliver unless that claim is paid, the purchaser 
is bound to give notice to the seller, & cannot, 
after several months, go pay the demand ; 
because he may, by his delay, deprive the seller 
of his evidence of the incorrectness of the claim. 
If a man has an article delivered to him, on the 
improvement of wliich he has to bestow trouble 
& expense, he has a right to detain it until his 
demand is paid (Best, C.J.). — Bevan v. Waters 
(1828), 3 C. & P. 520 ; Mood. & M. 235, N. P. 

Anrwttxtiona : — Apld. Soarfe v. Morgan (1838), 4 M. & W. 

270. CSonsd. Jackaon v. CnminlnB (1839), 5 M. & W. 342. 

ReM. Judson v. Etheridge (1833), 3 Tyr. 954 ; Sanderson 

V. Boll (1834), 2 Cr. & M. 304. Mentd. Coates v, Birch 

(1841), 2 Q. B. 252 ; Dwyer v. Collins (1852), 7 Exch. 

039 ; Iloupoll V. Haws (1863), 3 F. & F. 784. 

54. ,] — Orchard v. Rackstraw, 

No. 389, post. 

55. Horse for training.] — Jacobs v. 

Latour, No. 203, post. 

56. .] — Bevan v. Waters, No. 53, 

ante. 

57. .] — Jackson v. Cummins, No. 

328, post. 

58. .] — Forth v. Simpson, No. 51, 

ante. 

59. Innkeeper’s lien on horse.] — A man 

goes to an inn, with two racehorses, & a groom, 
in the character of guest. They remain there for 
several months, taking the horses out every day 
for exercise & training, & being occasionally 
absent for several days together at races in different 
parts of the country, but always with the intention 
of returning to the inn ; — -Held : (1 ) in the absence 
of evidence of any alteration in the relation of the 
parties, that of innkeeper & guest must be presumed 
to continue ; & the occasional absences did not 
destroy the innkeeper’s lien upon the horses for 
his bill ; (2) the fact of the innkeeper’s having 
claimed a lien for the whole time, when in truth 
he was entitled for a part of it only, was not such 
an excess of claim as to dispense with a tender of 
that which was really due. — Allen v. Smith 
(1863), 1 New Rep. 404 ; 9 Jur. N. 8. 1284 ; 11 
W. R. 440, Ex. Oh. 

Annotalions : — Aa <o (1) Apld. Rnmsey r. N. E. Ry. (1863), 

14 C. B. N. S. 641, Aa to (2) Redd. Kinnaird v. Trollope 

(1889), 42 Ch. D. 610. 

60. Lien on wagons passing over rail- 

way.] — The P. CO, took proceedings in the ct. of the 


Railway & Canal Commission against the London 
& North-Western By. co., complaining of an undue 
preference in the rates charged to the P. co., &> 
asking for return of the overcharges. In the course 
of this litigaUon, certain interlocutory applications 
were made to compel the railway co. to distinguish 
the component elements of cet^in rates in their 
books. These interlocutory applications we^ 
dismissed with costs. The P. co. appealed, & it 
was arranged that the original application i^ould 
stand over until the appeals had been heard. In 
the meantime, negotiations for a settlement were 
entered into which ended in a compromise by 
which the railway co. reduced the amount of their 
claim for rates by the sum of £1,760. By a prior 
agreement the railway co. had a right, if their 
claim for rates were unsatisfied, at any time to 
detain any wagons of the P. co., by way of lien 
to secure the general balance owing to them, & 
also to sell such wagons, & apply the proceeds in 
payment of the debt due to them. The result 
of the litigation initiated in the ct. of the Railway 
& Canal Commission was, therefore, to reduce the 
lien of the railway co. by £1,750, & the wagons of 
the P. co. were, therefore, as a consequence of the 
litigation, made of more value to the P. co. by 
£1,750. The P. co. having gone into liquidation, 
their solrs. took out a summons asking for an 
order that they were entitled to a charge upon 
two hundred & seventy- three wagons, held by the 
railway co. as security for indebtedness of the 
P. CO. to the railway co., such charge to rank after 
discharging such indebtedness, for their taxed 
costs, & for a sale of such wagons & application of 
the proceeds of sale in payment of such costs. 
The wagons were included in property assigned to a 
trustee for the first debenture holders of the 
P. co., & an action had been brought by Lloyd’s 
Bank on behalf of themselves & all other holders of 
mtge. debentures of the P. co. against that co. & 
the trustees appointed. In that action a receiver 
had been appointed of the property of the P. co. 
subject to the debentures, & about the same time 
the co. went into liquidation. Upon the hearing 
of the summons, it was objected that it was 
impossible to identify the wagons to which it 
ought, if made, to attach : — Held : as the lien 
was actually effectual to the extent of the balance 
of the railway co.’s charges, amounting to £1,814, 
& as the whole of the wagons were passing from 
time to time in the regular course of work into the 
hands of the railway co. they could at any time 
have been detained & the lien made effectual. 
Therefore the whole of the rolling stock of that 
description belonging to the P. co. had been 
enhanced in value by the diminution of the lien 
to which they were all liable at any moment to 
be subjected in the necessary course of the P. co.’s 
business. — He Pei^sall Coal & Iron Co. & 
London & North Western Ry. Co. (1892), 8 
T. L. R. 629 ; aid) nom. Pelsall Coal & Iron 
Co. V. London & North Western Ry. Co. 
(No. 3), 8 Ry. & Can. Tr. Cas. 146. 

61, Car at garage.] — Hatton v. Car 

Maintenance Co., Ltd., No. 332, post. 

Effects of temporary parting with possession — To 
party other than owner.] — See Nos. 163, 167, post. 

Agisted cattle,] — See Animals, Vol. II., p. 264, 
Nos. 356-369. 


66 I, Effect of owner'a right to remove 
(maUel from time to time — Horae for 
training.] — In order to give a trainer of 
a raoenoTse a right or lien over the 
horse for servioes rendered in respect 
of training, ho must have the right to 


continuous & uninterrupted possession 
of the horse. — ^Malone v. Ivey (1890), 
10 V. L. R. 192.— AUS. 

66 il. .1 — A continuing 

right of poBBeeslon of the animal mnst 


accompany the services rendered by a 
trainer for which be claims a lien on a 
horse which be has trained in order to 
render such lien valid. — Reilly v, 
MoIllmtjrray (1899), 29 O. R. 367. — 
CAN. 
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Sect, 3 . — SeeenHdl ineidente! Sub'sects. 2, 8 4.] 


Sub-sect. 2.- 


-Debt Must be Due, Not 
Accruing. 


62. General rule.]— A lien is whoUv incon- 
sistent with a dealing on credit, & can only subsist 
where payment is to be made in ready money, or 
there is a bargain that security shall be given the 
moment the work is completed. There^ can be no 
lien without an immediate right of action for the 
debt, & that does not accrue till the period of 
credit has expired (Lord Ellbnborough, C.J.). — 
Raitt r. Mitchell (1815), 4 Camp. 146, N. P. 

Annoiafion,8 Apld. The Alan Ker, How v. Kirohner 
( 1857 ), 30 L. T. O. S. 296. Reid. Re Westlake, Ex p. 
Willoughby (1881), 16 Ch, D. 604. 


$7. .]— Sawyrr V. IiAHaf^RD (1848), 2 

Oar. & Kir. 697. 

Annotation .'-~Dbtd. Martin v. Gibbon (1875), 94 W. R. 
87. 

68. Sunday Observance Act, 1677 (o. 7), s. 1 — 
Contract performed on Sunday — Not In exercise of 
claimant's ordinary calling.] — Scarfe v. Morgan, 
No. 180, post. 

SeSi generally. Time. 

69. Pawnbroker’s Act, 1769 (c. 99) — ^Advances 
within Act.] — Fergusson v. Norman, No. 216, 
post. 

See, generally. Pawns & Pledges. 

Work done by solicitor — Without certificate.] — 

See Solicitors. 


eS, ,] — ( 1 ) The wharfage, etc., due upon 

goods imported was, by the course of trade, paid 
by the importer at the Christmas following the 
importation, whether the goods were in the mean 
time removed or not. The goods were sold to A., 
<fe, after Christmas, the merchant importer became 
bkpt. : — Held : there was no lien on the goods for 
the wharfage, etc., as figainst A. 

(2) Unless the special agreement be inconsistent 
with the right of lien, it will not destroy it (Best, 
J.). — Crawshay V. Homfray (1820), 4 B. Aid. 
50 ; 106 E. R. 856. 

Annotations: — ^Distd. Clirlstle v. Lewis (1821), 2 Brod. & 

Bing. 410 : Fisher v. Smith (1878), 4 App. Claw. 1. Refd. 

Spartali r. Benecke (1850), 10 U B. 212. 

64. Effect of contract for particular time or 
mode of payment.] — (1) A workman having be- 
stowed his labour upon a chattel in consideration 
of a price fixed in amount by his agreement with 
the owner, may detain the chattel until the price 
be paid ; & this, though the chattel be delivered 
to the workman in different parcels, & at different 
times, if the work to be done under the agreement 
be entire. 

Present defts. have a right to detain the goods 
in question, for the money due to them for grinding 
all the wheat ; because we consider the whole to 
have been done under one bargain, although the 
wheat was delivered in different parcels & at 
different times (Lord Ellenborough, C.J.). 

(2) Semble : where the parties contract for a 
articular time or mode of payment, the workman 
as not a right to set up a claim to the possession 
inconcistent with the terms of the contract. — 
Chase v. Westmore (1816), 5 M. & S. 180 ; 105 
E. R. 1016. 

Annotations: — As to (1) Consd. Sanderson tJ. Bell (1834), 

2 O. & M. 304. Refd. Scarfe f>. Morgan (1838), 4 M. & W. 

270. As to (2) Refd. Crawshay «. Homfray (1820), 4 
t B. & Aid. 60 ; Plnnock v. Harrison (1838), 3 M. & W. 

532 ; Spartali r, Benecke (1850), 10 C. B. 212 ; Re Taylor, 

Stileman & Underwood, [1891] 1 Ch. 690. 

Payment of freight.] — See Shipping. 


Sub-sect. 3. — Agreement givino Rise to 
Lien Must be Legal. 

66. General rule.l — ^Void condition makes the 
lien void, where it is part of it ; otherwise where 
it is indorsed or underwritten. — Pullerton v. 
Agnew (1703), 1 Salk. 172 ; 01 B. R. 169. 
Annotation : — ^Reld. Dnvergier v. Fellows (1828), 5 Bing. 

66. .] — Fergusson v. Norman, No. 216, 

poet. 


Sub-sect. 4. — ^Property in Goods. 

70. Whether property in goods must be In 
debtor.] — If a man take in cattle to depasture on a 
contract at so much a head per week, he cannot 
detain them against the vendee of the owner for 
the value of the agistment, unless there is a special 
agreement to that effect. — Chapman v. Allen 
(1632), Cro. Car. 271 ; 79 E. R. 836. 

Annotations : — Consd. Jackson v. Cummins (1839), 6 M. &; W. 

342. Refd. Chase v. Westmore (1816), 6 M. & S. 180 ; 

Hutton V. Bragg (1816), 2 Marsh. 339 ; J udson v. Etheridge 

(1833), 1 O. & M. 743. 

71. .] — A., of Newcastle, shipped goods for 

London to order of B. ; before their arrival B. 
wrote to say that he was in failing circumstances, 
& would not apply for the goods on their arrival ; 
to this A. returned a general answer, without 
making any mention of the goods, but immediately 
left Newcastle for London, & on his arrival applied 
at the wharf of C., where the goods had in the mean- 
time arrived, & where goods shipped for B, 
usually were landed & kept till sent for by him, 
tendering the freight & charges paid for the goods, 
& requiring a delivery of them, which was refused 
unless upon payment of a general balance due from 
B. to C. for wharfage : — Held : the .contract as 
between A. & B. having been rescinded previous 
to the arrival of the goods, C. had no right to retain 
against A. for a general balance due to him from 
B. Semble : the goods were no longer in transHu 
when arrived at the wharf of C,, where the goods 
of A. were usually landed & kept. — Richardson 
V. Goss (1802), 3 Bos. & P. 119 ; 127 E. R. 65. 

Annotations : — Refd. Scott p. Pettit (1803), 3 Bos. & P. 409 ; 

Rowe V. Plckford (1817), 8 Taunt. 83 ; Foster p. Frampton 

(1826), r B. & C. 107 ; Morley p. Hay (1828), 3 Man. & 

ily. K. B. 396 ; Tucker v. Humphrey (1828), 4 Bing. 616 ; 

Hutchings p, Nunes (1863). 9 L. T. 126. 

72. Deposit by factor.] — A factor cannot 

pledge the goods of his principal ; therefore, where 
goods were consigned from abroad to a factor to 
Be sold on account of the consignor, & a bill of 
lading was sent to deliver the goods to the factor 
or his assigns, & the factor afterwards indorsed dc 
delivered the bill of lading, together with the goods, 
to defts. as brokers, with instructions to do the 
needful, defts. made advances to him on the 
credit of those & other goods, without knowing 
that he was not the owner of them : — HeM : defts. 
could not retain the goods against the consignor 
until payment of the debt due to them from the 
factor on account of these advances. 

Defts. then having authority to sell the goods, tf 
they had advanced money for any purposes con- 
nected with the sale, & for which brokers in the 


PART n. SECT. 3, SUB-SECT. 4. 
70 i. Whether property in goods mw 
be in debtor,} — Crake p. Hittchikso: 
(1847), 6 N. B. R. (3 Kerr) 461 


—CAN. 

70 ii. .1 — There can be no 

appropriation by Wav of lien of chattels 
susceptible of delivery which 


prevail against other persons without 
a delivery jmod at common law. — 
MA1.00LM r. Barnur (1894), 27 N. 8. B. 
269.— CAN. 
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ordiaaiy course of disposiiu' of goods are 
accustomed to advance it, would have had a lien 
in respect of such advance ; but no claim of that 
sort is preferred by them (Lord Ellenborough, 
C.J.)-— Martini v . Coles (1813), 1 M. & S. 140 ; 
105 E» 63* 

Anrwtationa : — Folld. Mellleh v. Cattley (1820), 6 L. J. O S 

K. B. 74. Mentd. Gulohard v. Morgan (1819), 4 Moore* 

C. P. 30 ; Fielding v. Kymer (1821^ 2 Brod. & Bing. 639 : 

Gill V. Kymer (1821), 6 Moore, C. P. 503 ; Wilson v. 

Moore (1834), 1 My. & K. 337. 

78. .]— Mellish v. Cattley, No. 

272, post. 

74. Deposit by hirer.]— The hirer of a 

piano, who sends it to an auctioneer to be sold, is 
guilty of a conversion ; & so is the auctioneer who 
refuses to deliver it up unless the expense incurred 
be first paid. — Loeschman v . Machin (1818), 2 
Stark. 311. 

Annotations : — Apld. Cooper v. Wlllomatt (1845), 1 C. B. 

672. Bold. Ferguson v. Crlstall (1829), 5 Bing. 305. 

Mentd. Fenn v. Bittleston (1851), 7 Exch. 162. 

Under hire-purchase agreement.] 

— See Bailment, Vol. III., p. 95, Nos. 254, 255. 

76 , .] — Brandao V. Barnett, No. Ill, 

post. 

76. Deposit of deeds.] — A person can 

only give a lien on deeds as against himself <fe to the 
extent of his own interest. 

A suit was instituted by persons entitled in 
remainder against the extrix., who was also the 
tenant for life, for the administration of the estate. 
The extrix. died pending the suit, <fe her solr. 
claimed a lien for his costs on deeds relating to 
leaseholds which had been placed in his hands by 
the extrix. : — Held : the solr.’s lien depended on 
whether the extrix. was or not indebted to the 
estate. — Turner v. Letts (1865), 20 Beav. 185; 
7 De G. M. & G. 243 ; 3 Eq. Rep. 846 ; 24 L. J. Ch. 
038 ; 25 L. T. O. S. 154 ; 1 Jur. N. S. 1057 ; 3 
W. R. 494 ; 62 E. R. 673, L. JJ. 

Annotations: — Apld. lie Austin, Ex p. Yalden (1876), 4 

Ch, D, 129. Befd. Belaney v. Ffrcnch (1873), 8 Ch. App. 

919, n. ; Re Doe Estates, Wright v. Dee Estates, [1911] 

2 Ch. 85. 

77. Goods hired by third party from 

debtor.] — A railway co. entered into an agree- 
ment with A. for the delivery to them, during a 
certain period, of a certain quantity of coals, to 
be carried by them for hire, to be paid by A., 
& in A.’s waggons ; the co. to have the right to 
detain any waggons of A. on certain defaults on 
his part. In order to complete this agreement A. 
agreed with B. to supply a portion of the quantity 
of coals to be sent to the line, in waggons which 
had been hired, for a term, from A. by B., but 
now relet for hire by him to A. for this purpose. 
A. having made default, the co. seized & detained 
the waggons then on the line as being A.’s, but 
they were in fact waggons sent on by B., under his 
agreement with A. : — Held : the co. could not 
retain them against B. — North v. Great Northern 
Ry. Co. (1869), 33 L. T. O. S. 94 ; 6 Jur. N. S. 98. 

78. Deposit of deeds by member of 

partnership.] — M., the senior partner of M, & L., was 
the owner of certain railway shares, which he 
deposited with a bank where the firm had a joint 
account, & where he also had a separate account. 
The deposit was accompanied with a written 
memorandum, that the shares were to be held as 
a collateral security for a promissory note of his 
own which had been discounted by the ba^, or 
for any other sum or sums of money in which he 
might thereafter become indebted to them ; & 
be thereby empowered the bank to sell the shares 


should the promissory note, or any other advance, 
not be regularly paid at maturity. The shares 
subsequently became the property of the firm. 
M. &, L. became bkpt. On their bkpey. there was 
a large sum due from them to the bank which was 
unsecured ; — Held : the b ank were not entitled 
to hold & retain the shares as security for the debt 
due from the bkpts. jointly. — Laurence, Ex p. 
M‘Kenna, City Bank Case (1861), 3 De G. P. & J. 
629; 30 L. J. Bey. 20 ; 9 W. R. 490 ; 45 E. R. 
1022, C. A. ; sub nom. lie Streatfeild, Laurence 
& Co., Ex p. Mackenna, City Bank Case, 4 
T. 164; std) nom. Be Mortimore, Ex p. 
M‘E:enna, 7 Jur. N. S. 588 ; L. C. & L. JJ. 

Bentham Mills Spinning Co. 

(1879), 11 Ch. D. 900. 

79. Goods of liquidator — Debt owing by 

company In liquidation.] — Wiltshire Iron Co. v. 
Great Western Ry. Co., No. 294, post. 

80. Goods of receiver & manager for 

debenture-holders — Debt owing by company.] — 
By an order made in a debenture-holders’ action 
pltf. A., was appointed receiver & manager of the 
business of Ind, Coope & co., Ltd., a brewery co., 
& carried on the business of the co. as before. By 
a letter signed “ Ind Coope & co.. Ltd,, By A., 
receiver & manager,” defts. were instructed to 
carry to Malta a quantity of beer consigned to the 
co. c/o the co.’s agents at Malta. Defts. carried 
the beer to Malta under a bill of lading which 
named the co. as the consignees & provided that the 
shipowner should have a hen on the goods shipped 
not only for the freight due thereon but also for 
any previously unsatisfied freight ” due either from 
shippers or consignees to the shipowner.” Defts. 
for many years had carried beer for the co. to 
Malta under bills of lading in this form, & they 
claimed a hen on the beer in question for certain 
unsatisfied freight due to them from the co. before 
pltf.’s appointment: — Held: (1) defts. were not 
entitled to a hen for arrears of freight, because in 
truth pltf. & not the co. was both shipper & con- 
signee, & notice of this fact was conveyed to defts. 
by the form of the shipping instructions ; (2) pltf. 
had no power, without the leave of the ct., to 
create such a lien. — ^Moss S.S. Co., Ltd. v. 
Whinney, [1912] A. C. 254 ; 81 L. J. K. B. 674 ; 
105 L. T. 305 ; 27 T. L. R. 513 ; 65 Sol. Jo. 631 ; 
12 Asp. M. L. C. 25 ; 16 Com. Cas. 247, H. L. ; 
affq. S. C. suh nom. Whinney v. Moss S.S. Co., 
Ltd., [1910] 2 K. B. 813. 

Annotaii(m : — Js to (1) Distd. Parsons v. Sovereign Bank of 

Canada, [1913] A. C. 160. 

See^ furthevy Part III., Sect. 3, post. 

81. .] — ^A horse dealer supphed a cus- 
tomer with a pair of horses, for wMch she paid 
£170, but finding the horses not according to 
warranty she returned them. Thereupon the 
dealer sent another pair no better than the former 
requesting the customer to keep them until he 
could furnish her with a better pair. This she did, 
until the dealer became bkpt. without having 
repaid the £170 when it was found that the horses 
did not belong to him but to an employer for whom 
he was agent to sell, but not to pledge, the horses ; 
— Held : the horses were in the bkpt.’s order & 
disposition ; & the customer could not enforce a 
lien on them os against the trustee in bkpey. 

He could not create a lien, because the horses 
were not his. He was not the owner (Bacon, 
Chief Judge in Bkpey.). — Be Sillbnce, Ex p. 
Roy (1877), 7 Ch. D. 70 ; 47 L. J. Bey. 36 ; 37 
L. T. 608 ; 26 W. R. 82. 


74 I. Deposit by hirer,] — Smith (D. A.), Ltd. v. Campbell (1011), 17 W. L. R. 493 ; 10 B. C. R. 606. — GAN. 

b. Proof of oumerehip.J — J rffrrson tj. MoIsaac (1903), 40 N. S. R, 469, n, — CAN. 



224 Lien. 


Sect, 8. — Essential incidents : Sub-sect, 4. Sect, 4 : 

Sub-sects. 1 & 2. Sects. 6, 6 7 : Sub-sects. 

1 & 2.] 

82. Debtor a^ent for undisclosed prin- 

cipal.] — Mildred, Goyeneche & Co. v. Maspons 
y Hermano, No. 242, post. 

83. Separate g^oods of wife — Credit given 

to husband — Husband & wife staying together.] — 
Defts., husband & wife, stayed at pltf.’s hotel ; 
the wife had with her a quantity of luggage, which 
was her separate property ; cre^t was given to the 
husband, who made payment on accoimt. The 
balance of pltfs.’ bill not being paid, pltfs. detained 
the wife’s luggage in the alleged exercise of their 
right of lien : — Held : pltfs. were entitled to a lien 
upon the goods notwithstanding that they were the 
separate property of the wife. — Gordon v. Silber 
(1890), 26 Q. B. D. 401 ; 69 L. J. Q. B. 607 ; 63 
L. T. 283 ; 56 J. P. 134 ; 39 W. R. Ill ; 6 T. L. R. 
487, N. P. 

Annoiaiiom : — Consd. Robins v. Gray, [1895] 2 Q. B. 601. 

Held. Lamond v. Richard, [1897] 1 Q. B. 541 ; Wright 

r. Andorton (1908), 78 L. J. K. B. 165. 

84. Effect of change of ownership — 

Informal notice of change.] — Barry v. Longmore, 
No. 188, post. 

Debtor guest at Inn.] — See Inns & Inn- 
keepers, Vol. XXIX., pp. 20, 21. 

85. Quallfled ownership — Goods vested in 
receiver appointed in court.] — Moss S.S. Co., Ltd. 
V. Whinney, No. 80, ante. 

Goods delivered by agent.] — See Part IV., 

Sect. 2, sub-sect. 1, B. (a), post. 


Sect. 4.— RIGHTS OF CREDITOR. 

Sub-sect. 1. — Against Debtor. 

Right to retain — Until claim settled.] — See 
Sect. 1, sub-sect. 2, ante. 

General balance.] — Sec Part III., 

Sect. 1, post. 

Work done or expenditure on 

particular chattel.] — Sec Part IV., Sect. 2, sub-sect. 
1, post. 

Right to sell.] — See Sect. 7, post. 

86, No right to use.] — Bi:st v. McNauoht 
(1917), 144 L. T. Jo. 70 ; on appeal (1918), 144 
L. T. Jo. 440, C. A. 


Sub-sect. 2. — Against Third Parties. 
Whether goods liable to be taken in execution.] — 
See Execution, Vol. XXI., pp. 602, 603. 

Other creditors of bankrupt debtor — Whether a 
secured creditor.] —.S’cc Nos. 282-286, post. 

Right to maintain trespass or trover.] — See^ 
generally, Bailment, Vol. III., pp. 112 et seq. 


Sect. S.-^OBUGAHONS OF CREDITOR. 

Duty to take care of chattel.] — See, generally. 
Bailment, Vol. III., pp. 08, 99 ; Distress, Vol. 
XVITI., p. 446. 

To return chattel — On tender or payment.] — 

See Sect. 9, sub-sect. 3, post. 


Sect. 6.— EXTENT OF UEN. 

Over what property — Property temporarily out of 
possession.] — See Sect. 3, sub-sect. 1, B. (c), ante. 
Railway wagons passing over system.] 

— See No. 60, ante. 

Possession obtained for particular purpose.] 

— See Sect. 8, sub-sect. 2, post. 

For what claims — General balance.] — See Part 
III., post. 

Work done or expenditure on particular 

chattel.] — See Part IV., Sect. 2, sub-sect. 1, post. 

Retention charges.] — See Nos. 387-392, 

post. 


Sect. 7. —ENFORCEMENT OF UEN. 

Sub-sect. 1. — In General. 

87. No power to sell.] — Jones t>. Thurloe, No. 
142, post. 

88. .] — Lickbarrow v. Mason, No. 3, 

ante. 

89. .] — Deft, claims more than a lien ; 

he claims a right, if the principal, when called on 
to repay the Frances, makes default in doing so, 
to sell the goods at such prices & times, as, in the 
exercise of a sound discretion, he thinks best for 
his principal. No case in any English ct. can be 
produced in support of his doctrine (Wilde, G.J.). 
— SivLART V. Sandars (1848), 5 C. B. 895 ; 17 L. J. 
C. P. 258 ; 11 L. T. O. S. 178 ; 12 Jur. 761 ; 136 
E. R. 1132. 

Annotalions : — Refd. The Margaret Mitchell (1868), Sw. 382 ; 

Sicbel V. SprlngOeld (1863), 3 Now Rep. 36 ; De v, 

I>roHt (1865), 3 Moo. P. C. C. N. 8, 158 ; Donald r. .Suckling 

(1866), L. H. 1 Q. B. 685. Mentd. Yates v. Hoppe (1860), 

14 Jur. 372 ; Taplin v. Florence (1851), 10 O. B. 744 ; 

Campanari r. Woodbnrn (1854), 15 C. IJ. 400; Clerk 

V. Laurie (1857), 2 H. & N. 199 ; Read v. Anderson (1882), 

10 Q. B. D. 100 ; Frith r. Frith, [1906] A. C. 254. 

90. Retention involving expense.] — A 

common law lien does not, in general, authorise 
a sale. This rule is subject to certain exceptions ; 
but they do not extend to give a right of sale in 
every case wdiere the ret^ning of the chattel 
involves considerable expense. 

In a case where a common law right of sale 
existed the mere fact that after the sale accounts 
might require adjustment by the ct. would not 
give jurisdiction to a Ct. of Equity to decree a 
sale. 

A judge’s order giving liberty to sign judgment, 
with a stav of execution in the event of certain 
conditions being performed, is not an agreement to 
perform those conditions ; & even if the terms are 
ordered substantively to be performed the remedy 
for default is in the ct. where the order was made & 
not by a bUl for specific performance. 

Therefore, where shipbuilders had built a ship 
according to contract & retained her by virtue of 
their lien for the balance of price unpaid, & had 
in an action obtained by consent a Judge’s order 
for the amount, with a stay of execution in case 
defts. should pay half & ^vc a mtge. on the ship 
for the remainder ; to a bill alleging these facts, 
& that the retainer of the ship involved great 
expense & praying a sale, or specidc performance 


PART II. SECT. 7, SUB-SECT. 1. 

c. L{«n on mineral claim — 
Necessity for fret miner's certificate .] — 
CHASflKY V. May (1925), 35 B. C. R. 
113 ; [1926] 2 W. W. 11. 199.— CAN. 

d. Begistration — Lien on wool.] 


— Hegistration is not essential to tho 
validity of a Uon on wool, except In 
oases of Insolvency. — Btevknbon v. 
Landale (187D), I V. R. (Law) 31. 
— AUS, 

t. Proceeding to realise claim.] 


— ^McNamara v. Kibklasd (1891), 18 
A. li. 271.— CAN. 

I. Repistered Uen-hcHders — Where no 
proceedings taken to reaHse.] — Per- 
sons who have registered liens, but 
have taken no proceedings to realise 
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of the conditions of the judge’s order, a demurrer 
was allowed. 

A passive lien is altogether different in character 
from what is termed a vendor’s lien. There are 
many striking distinctions between them. The 
vendor’s lien, for example, is independent of 
possession, & is not ipao facto vacated by the 
acceptance of another security (Page Wood, 
V.-C.). — Thames Iron Works Co. v. Patent 
Derrick Co. (1800), 1 John. & H. 93 ; 29 L. J. Ch. 
714 ; 2 L. T. 208 ; 6 Jur. N. S. 1013 ; 8 W. R. 408 ; 
70 E. R. 676. 

Annoiaiions : — Mentd. Llovesley r. Gilmore (18(56). L. H. 

1 C. P. 670 ; Aitkou v. Bachelor (1893), 62 L. J. Q. B. 193. 

Power of sale, express or implied.] — See 

Sub-sect. 2, post. 

91. Mere right of retainer.] — A party deposit- 
ing title deeds upon which a lien may accrue can 
only pledge the interest which he himself has in the 
property to which the deeds relate. 

A. was an equitable mtgee. of lands, the legal 
estate being, at the time of the mtge., outstanding 
in a third person. The title deeds of the estate, 
subsequently to the equitable mtge., came into 
the custody of solrs. for carrying out a sale for the 
mtgor. of the property comprised in the equitable 
mtge., & who claimed a lien upon them for costs 
incurred by the mtgor. before after the sale : — 
Held : there was no lien as against the equitable 
mtgee. 

T^c lien of the solr. gave no interest in the land, 
but merely a right to retain the deeds until the debt 
was paid. No principle could sanction the con- 
clusion that, in such case, he could do more than 
retain them as against the party who deposited 
them, & that only to the extent of his interest. 
The client gave a lien to the extent of his own legal 
interest (Wigram, V.-C.). — Pelly v , Watuen 
( 1849), 7 Hare, 351 ; 18 L. J. Ch. 281 ; 13 L. T. 
O. S. 43 ; 14 Jur. 9 ; 68 E. R. 144 ; affd, (1851), 
1 De G. M. A G. 16, L. JJ, 

AnTwkitions : — Consd. lie LlmvoUln, [1891] 3 Ch. 145. Refd. 

Long, Ez p. Fuller (1881), 44 L. T. 63 ; Brunton r. 

Electrical Engineering Corpn,, 11892] 1 Ch. 434. Mentd. 

Knight r. Bowyer (1858), 2 De (>. & J. 421 ; Hallett v. 

Furze (1885), 31 Ch. D. 312. 

See, generally. Part II., Sect. 1, ante. 

92. Right of retainer limited to extent of 
owner’s interest.] — H ollis v. Cijuhdge, No. 341, 
post. 

93. .] — Pelly v, Watuen, No. 91, ante. 

94. Whether actively enforceable — Particular 
lien.] — (1) If a solr., whom his client has ceased to 
employ, by the production of a deed in his hands 
belonging to the client, &; upon wliich he claims a 
lien as solr., enables the client to recover a fund 
in a suit, his lien over the fund so realised is con- 
lined to the costs of that suit, but is a lien which he 
is entitled actively to enforce. 

(2) Secus as to his general lien upon his client’s 
papers, which applies to all his bills of costs, but 
is merely a right to retain the papers, & cannot be 
actively enforced. — B ozon v. Holland (1839), 
4 %. & Cr. 354 ; 9 L. J. Ch. 123 ; 4 Jur. 763 ; 
41 E. R. 138, L. C. 

Annotaiions : — As to (1) Refd. Hall r. Laver (1842), 1 Haro, 

671 ; Perldna v. Bradley (1842), 1 Hare, 219 ; Belancy e. 

Intrench (1873), 8 Ch. App. 919, n. ; i?e Wadsworth, Rhodes 

V. Sugden (1886), 34 Ch. D. 155 ; Mackenzie v. Mackintosh 

(1891), 64 L. T. 706 ; Smith v. BetU, [1903] 2 K. B. 317. 

Aa to (2) Eeld. Re Faithfull, Re h. B. m S. C. Ry. (1868), 

L. R. 6 Eq. 325. 


95. General lien.] — Bozon v. Bou.and, 

No. 94, ante . 


Sub-sect. 2. — Power of Sale, Express or 

Implied. 

General rule — No power to sell.] — See No. 90, 

ante, No. 142, post. 

96. By trade custom — Tea trade.] — Teas are 
sold to be paid for at appointed days, the sales 
being made according to the custom of the trade, 
whereby the goods, when sold, are left as a pledge 
for full payment with the vendor, who, in case of 
non-payment, is at liberty to resell & charge the 
loss to the original purchaser. The purchase 
money is not paid at the appointed time ; the 
purchaser becomes bkpt. ; & the vendor, having 
sold part of the teas before the fiat, & the rest 
afterwards, gives the estate credit for the clear 
proceeds of the sales, tendering a proof for the 
residue of the original purchase-money ’.-—Held : 
althougli there was no delivery of the goods, the 
original sale was a binding contract within Stat. 
Frauds, & the claim of the vendors constituted, 
not unliquidated damages, but a proveable debt. — 
Re Tate, Ex p. Moffatt (1841), 2 Mont. D. 
& De O. 170, L. C. 

97. By agreement — Agreement Implied by 
notice to owner — Goods in possession of carrier as 
warehousemen.] — Pltf. consigned certain goods to 
the H. station on deft.’s line to his own order. 
On their arrival at the station defts. intimated that 
if they remained there they would remain at his, 
pltf.’s, sole risk, & in the custody of defts, as 
warehousemen, & not as carriers, “ subject to the 
co.’s ordinary wharfage & demurrage charges.” 
The goods remained there for a period of about 
two years, when defts, sold them to defray their 
charges. It was in evidence that defts. sometimes 
insisted on, & sometimes waived, payment of such 
charges : — Held : defts. had power to sell the 
goods to defray their ordinary charges. — Ivens v. 
(iREAT Western Ry. Co. (1889), 53 J. P. 148 ; 5 
T. L. R. 193. 

98. Restraint of sale by court — Grounds for.]] — 

Where specific chattels are necessary for carrying 
on a particular trade, & a right is asserted by those 
who have acquired a lien upon them to sell them, 
the ct. has jurisdiction to restrain, by injunction, 
a threatened sale, where an injury woiild ensue 
from such sale to the trader or other person whose 
right would be interrupted & whose position in 
life would be injured by a sale. 

A. railway co. claimed a lien on certain coal 
waggons in their possession belonging to B., 
&; threatened to sell them. B., thereupon, filed 
a bill to restrain the sale & detention of such 
waggons. By arrangement the co. agreed not to 
sell them, until after a specified day. Subse- 
quently to that day, B. brought an action, of 
trover & detinue against the co., &; in that action 
he recovered possession of the coal waggons from 
the co. No further proceedings had been taken 
in the suit instituted in equity. Upon a motion 
by B., the ct. ordered all proceedings in the suit 
in equity to be stayed, & the costs of such suit to 
be paid by the co. — North v. Great Northern 
Ry. Co. (1860), 2 Giff. 64 ; 29 L. J. Ch. 301 ; 1 
L. T. 510 ; 6 Jur. N. S. 244 ; 66 E. R. 28. 


them, cannot have the benefit of 
pr^edings taken by other persons to 
enforce liens against the same lands, 
wnere the lions of such other per- 
sorw ajpe not enforoeablo. — Re Sear 
« Woods (189?-98), 23 O. R. 474. 


J. — VOL. XXXI U 


—CAN. 

g. Lien on property of patentee — 
indebiedneaa must be recorded — in 
proper register.] — R. v. Fawcett (1900), 
13 Man. L. R. 206 ; 20 C. L. T. 287. 
CAN. 


h. Action for enforcement of lien — 
Where several lien-holdera — Appeal .] — 
Qadriele r. Jackson Mines, Ltd. 
(1906), 15 B. C. R. 373 ; 2 M. M. Cas. 
399.— CAN. 
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Sect, 7. — ErtSorcemerd of lien : Svb-eect, 2. Sect, 8 : 
Svb-sect?. 1, 2 <fe 8.] 

Carriers — Under Railway Clauses Consolidation 
Act, 1845 (c. 20), s. 97.1 — See Careiers, Vol. 
VIII,, p. 219, Nos. 1395-1897. 

Under private Act.]— Carriers, Vol. 

VIII., p. 223, No. 1424. 

Acting as warehouseman.]— iSce Carriers, 

Vol. VIII., p. 221, No. 1416. 

Dock companies.] — See Harbours, Docks & Piers 
Clauses Act, 1847 (c. 27) j &, generally ^ Waters 
& Watercourses. 

Innkeepers.] — See Inns & Innkeepers, Vol. 
XXIX., pp. 22, 23. 

Shipowners.] — See Shipping. 

Vendors ol chattels.]— /8ee Sale op Goods. 


Sect. 8.— EXCXUSION OF LIEN. 

Sub-sect. 1. — In Gen£,ral. 

99. Possession under special agreement— 
Whether necessarily inconsistent with Uen.]— 

Crawshay V. Homfray, No. 63, arde. 

100. .] — Jones v. Peppercorne, No. 

264, post, 

101. Lien to arise on giving notice.] 

B’i’PORD V. Russell, No. 666, post. 

102. Original possession inconsistent with Uen 
Purported sale of goods— Sale held InvaUd.]- 

Parker V. Lyon (1888), 6 T. L. R. 10, C. A. 


pose of performing the contract. The indorsing 
of the bill of lading by such consi^or to the con- 
— «« constitute a lien in favour of the 


by the shipper to be delivereu mw) i/ue guvci ixxxxv.**^ 
stores, & as he consigned it to [his partners] on 
those terms, it therefore must be taken to be 
fLom fnr that purpose ; & if so, it 
could not - - _ . 

(Lord Mansfield, , 

(1812), 4 Taunt. 084 ; 128 R. R. 499. 

Annotaiim, : — Ae to (1) Refd. Hellbut v. Nevill (1870), 

L. J. C. P. 245. 

106. .] — A., previous to his bkpcy., 

deposited a bill of exchange with B., for the 
specific purpose of raising money thereon, & B. 
advanced money on the bill : — Held : the assignees 
of A. werc entitled to recover from B. the amount 
of the bill in an action of trover they having 
tendered to B. the money advanced by him, 
though a general balance remained due from the 
bkpt. to B. ; & this did not form a case of mutual 
credit within 6 Geo. 2, c. 30. — Key v. Flint (1817), 
8 Taunt. 21 ; 1 Moore, C. P. 451 ; 129 E. R. 289 ; 
subsequent proceedings, sub nom. Be Robinson, 
Ex p. Flint (1818), 1 Swan. 30, L. C. 

Annoiaiions : — Contd. Btichanan r, Findlay (1829), 9 B. & C. 

738 ; Young r. Bank ot Bengal (1836), 1 Deao. 622. 


Sub-sect. 2.— Deposit for Particular 
Purpose. 


103. General rule.]— Where deeds are delivered 
upon a special trust, the party cannot detain 
them.—LAWsoN v. Dickenson (1724), 8 Mod. Ren. 
306; 88E. R. 218. ^ 


Annotation Re!d. Pelly tJ. Wathen (1849), 7 Hare. 351. 

104. .]— If A. deposit goods with B. fo 

sale, k B. promise to pay the proceeds to A. whei 
sold ; B. has no Uen on them, if not sold, for th 
balance of his general account arising upon othe 
articles. 

It is a maxim as old as our law, convetUio vinci 
legem. . . , The Uen which a factor has on th 
goods nriRfts uDon an agreemen 

which tne law impuco . ,^v,v 

express stipulation to the contrary, it'puts ai 
end to the general rule of law (Lord Kenyon 
C.J .). 


Here the goods were deposited in the hands of 
particular factors for a particular purpose ; k 
this negatives the general rule respecting iiens 


or a special 
1*0 AAV V sold k the 
brokerage nan uul mj m i i loxxwiv. , & if so, there is 
no pretence to say that they have any Uen on the 
fQ]» ^alance of their accounts 
-- Birch (1795), 6 


^ Bos. & P. 485. 


105. - — :*]— (1) One of several partners in a 
contract with government cannot pledge goods 
consigned to him by another partner for the pur- 


107. .1 — A., shortly before his bkpcy., on 

being applied to by B., to whom he owed £47 to 
pay the debt, gave him a biU of exchange to get 
it discounted to pay his own debt k pay over the 
surplus. Before the bill was discounted A. 
became a bkpt. : — Held : B. could not retain the 
bill against the assignees. 

If possession be given for a special object which 
not performed there is no right to detain 
\LLA8, C.J.). — Humphries v. Wilson (1819), 
2 Stark. 586, JN. p. 

108. .] — Where deeds are deposited for the 

purpose of obtaining credit, the pereon with whom 
they were deposited has no Uen upon them for 
what is due to him in respect of moneys previously 
advanced. — Mountpord v. Scott (1823), Turn. 

1 & R. 274; 37 E. R. 1106, L. C. 

lothwoll (1836), 1 
(1834), 3 & K. 

699 ; Perkins v. Bradley (1842), i ware, 219 ; iMiller v. 

Benott (1843), 2 Haro, 394 ; Re Smallnian’s Estate (1867), 

16 W. R. 419 ; Bulpettv. Sturges (1870), 22 L. T. 739. 

109. .1 — A. & CO., merchants at Liverpool, 

remitted a bill to B. & co. in London, with directions 
to get it discounted, k apply the proceeds in a 
p^icular way. B. k co. did not get the bill 
discounted, but received the money when it 
became due. Before that time A, k co. had 
stopped payment, k desired to have the bill 
retired to them. A commission of bankrupt 
having been issued against them before the money 
was received on the biU by B. k co. : — Held : the 

were liable to be sued for the amount by the 

use f ot) x^, Gb w/. < 
them from A. k co. 

In the present case the bills were sent to deft, 
for a specific purpose ; k as soon as deft, declined 
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99 i. PoMeesinn under » 
necessarily 
hen .] — When under the contract 



k. .. — 

— Delivfry to purchaser — Purchaser’s 
cheque UiJhnrmired .] — Maneokji 
STONJ i Bhabucha V. Wadilal Sara- 
BBAI k^, (1926), 63 L. B. Ind. App. 
92.— IND. 
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Part II.— Legal or Possessory Lien Generally. 


to perform that purpose the right to retain the 
bills ceased (Lord Tenterdbn, C.J.). — Buchanan 
V. Findlay (1829), 9 B. & 0. 738 ; 4 Man. & Ry, 
K. B. 693 ; 7 L. J. O. S. K. B. 314 ; 109 E. R. 274, 

Annotations : — Consd. Thorpe v. Thorpe (1832), 3 B. & Ad. 
680. Reid. Clarke v. Fell (1833), 4 B. & Ad. 404 ; Re 
Douglas, Ex p. Thompson, Hankey, Cheape Sc Pennell 
(1838), 2 Jut. 734 ; Groom v. West (1838), 8 Ad. & El. 
758 ; missell v. Bell (1841), 8 M. & W. 277 ; Muttyloll 
Seal r. Dent (1853), 5 Moo. lad. App. 328. 

110. .] — (1) A billbroker who receives 

bills from a customer, merely for the purpose of 
procuring them to be discounted, has no right to 
mix them with the bills of other customers, & to 
pledge the whole mass as a security for an advance 
of money ; still less to deposit such bills as a 
security, or part security, for money previously 
due from him. 

(2) A party who advances money on a deposit 
of bills by a billbroker, must exercise due caution ; 

6 if he knows, or has reason to believe, that the 
bills were delivered by the customer for the pur- 
pose of discount only, he has no lion as against 
that customer. — Haynes v. Foster (1833), 2 
Cr. & M. 237 ; 4 Tyr. 05 ; 3 L. J. Ex. 153 ; 149 
E. R. 748. 

Annotations : — Ezpld. Foster v. Pearson (1835), 1 Cr. M. & R. 
849. Befd. Muttyloll Seal v. Dent (1853), 6 Moo. Ind. App. 
328. 

.] — (L) A banker’s lien does not 

arise on securities deposited with liim for a special 
purpose, as where excheiiucr bills are placed in his 
hands to get interest on them, & to get them 
exchanged for new bills. Such a special purpose 
is inconsistent with the existence of a general lien. 

(2) The right acquired by a gener^d lien is an 
implied pledge, &> where it would arise, supposing 
the securities to be the property of the apparent 
owner, I think it equally exists if the party claim- 
ing it has acted with good fath, although the sub- 
ject of that lien should turn out to be the property 
of a stranger (Lord Campbell). — Brandao v. 
Barnett (1840), 3 C. B. 519 ; 12 Cl. & Fin. 787 ; 

7 L. T. O. S. 525 ; 130 E. R. 207, H. L. ; revsg. 
S. C. svb nom. Barnett v. Brandao (1843), 0 
Man. & G. 030, Ex. Ch. 

Annotations : — As to (1) Consd. Jones r. 1‘eppercorne (1858), 
John. 430 ; Frith v. Forbes (1862), 3i L. J. Ch. 793 ; 
Wyldo V. Radford (1863), 33 L. J. Ch. 51. Expld. Jeffryes 
r. Agra & Mosterman’s Bank (1866), L. R. 2 Eq. 674. 
Consd. Lt^ese v. Martin (1873), L. R. 17 Eq. 224. Apprvd. 
London Chartered Bank of Australia v. White (1879), 4 
App. Cas. 413. Refd. Foley v. Hill (1848), 2 H. L. Cas. 
28 ; Bock e. Gorrlsseu (1800), 2 Do G. F. & J. 434 ; Thayer 
V. Lister (1861), 30 L. J. Ch. 427 ; Webb v. Whlnney (1868), 
18 L. T. 523 ; Stumoro v. Campbell, [1892] 1 Q. B. 314 ; 
Re London & Globe Finance Corpn., [1902] 2 Ch. 416 ; 
Hope V. Glendlnnhig, [1911] A. C. 419. Oenerally, Mentd. 
Ireland v. Armstrong (1843), 1 L. T. O. S. 12 ; Cooper v. 
Shepherd (1846), 7 L. T. O. S. 282; Royuell v. Lewis, 
Wyld V. Hopkins (1846), 4 Ry. & Can. Cas. 351 ; Smart 
V. Sandars (1846), 3 C. B. 380 ; Bank of Australasia v. 
Breillat (1847), 6 Moo. P.C.C. 152 ; Gibson v. Small (1853), 
4 H. L. Cas. 353 ; Hare v. Henty (1861), 10 C. B. N. S. 
65 ; Brinsmead v. Harrison (1871), L. R. 6 C. P. 584 ; 
Crouch V. Credit Fonoier of England (1873), L. R. 8 Q. B. 
374 ; Goodwin v. l^barts (1875), L. R. 10 Exch. 337 ; 
Misa V. Currie (1876), 1 App. Cas. 554 ; Bechuanaland 
Exploration Co. v. London Trading Bank, [1898] 2 Q. B. 
658 ; Bidden v. Clemons Horst Co., [1911] 1 K. B. 934. 


112. .] — (1) Though bankers have a 

general lien upon the securities of a customer 
deposited with them to secure an overdraft, this 
lien does not attach to securities deposited by a 
customer & known to the bank to belong to some 
other person & to have been deposited for a special 
purpose. 

(2) Where a customer draws a cheque for a sum 
in excess of the amount standing to the credit of 
his current account, it is in effect a request for a 
loan, & if the cheque is honoured the customer has 
borrowed money ; but it does not follow that 
a transaction of this kind is a borrowing upon 
security not belonging to the customer & deposited 
for another purpose. — Cuthbert v, Robarts, 
Lubbock & Co., [1909] 2 Ch. 226 ; 78 L. J. Ch. 
529 ; 100 L. T. 796 ; 25 T. L. R. 583 ; 63 Sol. 
Jo. 559, C. A. 

113. Application of rule — Deposit of deeds.] — 

Lawson v. Dickenson, No. 103, ante. 

114. .] — Mountford V. Scott, No. 

108, ante. 

With solid' or.] — See Solicitors. 

115. Goods In h. nds of agent.] — Walker 

V. Birch, No. 104, ante. 

.] — See, also, Agency, Vol. I., p. 551, Nos. 

2013-2015. 

116. Goods consigned to partner.] — ■ 

Snaith V. Burridge, No. 105, ante. 

117. Deposit of negotiable Instrument.] — 

Key V. Flint, No. 106, ante. 

118. .] — Humphries v. Wilson, No. 

107, ante. 

119. .] — Buchanan v. Findlay, No. 

109, ante. 

120. .] — Haynes v. Foster, No. 110, 

ante. 

See, generally, Bills op Exchange, Vol. VI., 
pp. 132 et seq. 

121. Securities deposited with banker.] — 

Brandao v. Barnett, No. Ill, ante. 

122. — .1 — Cuthbert v. Robarts, 

Lubbock & Co., No. 112, ante. 

See, generally. Bankers, Vol. III., pp. 285 et 
seq. 

Deposit with right to remove from time to 

time.] — See Sect. 3, sub-sect. 1, B. (c), ante. 

Specific appropriation of funds — In hands of 
banker.] — See Bankf.rs, Vol. III., pp. 248 et seq. 

In possession of bankrupt.] — See Bank- 
ruptcy, Vol. V., pp. 703 et seq.. Nos. 6170 
et seq. 

In hands of drawee of bill of exchange.]— 

Sec Bills op Exchange, Vol. VI., pp. 297 et seq. 


Sub-sect. 3. — By Express Agreement. 

123. General rule.] — Walker v. Birch, No. 
104, ante. 

124. Admission that goods held for safe 

custody.] — (1) Foreign correspondents of a London 


PART II. SECT. 8, SUB-SECT. 2. 

117 i. Aj^plication of rule — Deposit of 
negotiable xnstrument .] — It is not com- 
petent for a bank to retain bills in- 
dorsed for the purpose of negotiation, 
on an allegation of a debt due by the 
drawer. — MATmicaoN r. Axdkkson 
1 8h. (Ct. of Boss.) 486.— 

COT. 

1. Secreiary of company — Ltcn 
orer mimUe'book .} — A person who had 
been seoretary of a co. prior to its 
liquidation has no right of retention or 
Uen over its minute-book for a debt 
due to him by the oo. — Gi^stonb v . 
M'Oallum (1896), 23 li. (Ct. of Boss.) 


783 ; 33 Sc. L. R. 618 ; 4 B. L. T. 41. 

—SCOT. 

PART II. SECT. 8, SUB-SECT. 3. 

123 i. General rule .] — "Where a writ- 
ten eontract for the manufacture of 
laths excludes any right of lien being 
exercised by the manufacturer, the 
fact that part of the laths was allowed 
to remain in the possession of the 
manufacturer after the non-payment of 
a promissory note for the bedonce of the 
money due imder the contract does not 
raise a lien. — Re Bathubst Lumbkr 
Oo. & Nepisiquit Lumber Co., Ltd. 
(1911), 11 E. L. R. 562 ; 41 N. B. R. 


41.— CAN. 

123 ii. .] — A bank has a right to 

retain all negotiable instruments be- 
longing to a customer & in its 
possession, for the purpose of seouring 
a debtor balance on general account, 
but this right may be excluded by 
agreement express or implied. — Hors- 
BUOH ( Robertson 's Trustee) v . Royal 
Bank op Scotland (1890), 18 R. (Ct. 
of Seas.) 12 ; 28 So.L. R. 35.— SCOT. 

m. Mortgage on logs cC* timber— 
Collateral security for debt—Oovmiment 
lien for slide dues — Wheiher excluded.]— 
Merchants Bank of Canada ». R., 
Case. Dig. 2nd od. 636.— CAN. 

Q 2 
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Sect, 8. — Exclusion of lien : Suh-sects. 3, 4 db 6, 
Sect. 9 ; Sub-sects. 1 2, -4.] 

firm directed the firm to purchase for them Mexican 
bonds to a specified amount, at a specified price, & 
to hold the bonds at the dispos^ of the corre- 
spondents. The London firm made & notified 
the purchase, & wrote to the correspondents that 
they would, until furiher order, retain the bonds 
for safe custody : — Held : the letters constituted 
a special contract sufficient to exclude a general 
lien on the part of the London firm if they would 
otherwise have been entitled to any. 

(2) The law does not favour general liens, & a 
general lien can only be claimed as arising from 
dealings in a particular trade or line of business 
such as wharfingers, factors & bankers, in which 
the existence of a general lien has been Judicially 
acknowledged or in other trades where there is 
express evidence of custom. — B ock v, Gobbissen 
( 1860), 2 De G. F. & J. 434 ; 30 L. J. Ch. 39 ; 
3 L. T. 424 ; 7 Jur. N. S. 81 ; 9 W. R. 209 ; 45 
E. R. 689, L. C. 

Annoiatinn : — As to (1) Distd. Frith r. Fortes (18G2), 31 

L. J. Ch. 793. 

125. Express instructions of consignor — Ac- 
cepted by consignee.] — In a case where goods were 
consigned by merchants in India to merchants in 
England, & the bills of lading were accompanied 
by bills of exchange in favour of a third firm of 
merchants, the judge decided that the cargo was 
subject to the general lien wliich the merchants in 
England might have for any balance they had 
against the merchants in India, & that the realisa- 
tion of the cargo by the consignees did not make 
them liable to pay the bills of exchange annexed 
to the bills of lading, unless by some act of their 
own they had made themselves liable : — Held : 
the general lien of a consignee upon goods con- 
signed to him, could not be set up by him against 
positive directions given to him by the con- 
signor ; & if he accepted a consignment accom- 
panied by such directions he was bound to apply 
it accordingly. — Frith v. Forbes (1802), 4 De 
G. F. & J. 409 ; 32 L. J. Ch. 10 ; 7 L. T. 261 ; 
8 Jur. N. 8. 1115 ; 11 W. R. 4 ; 1 Mar. L. C. 253 ; 
45 E. R. 1242, L. JJ. 

Annotations : — Distd. Ilobey’s rorsevcianco Irouworks v. 

Ollier (1872), 7 Ch. App. 695. The decision in Frith v. 
Y Forbes turned upon 8])ccial circumstances, & can hardly 

be treated as governing any other case (Jamks, L.J.). 

£^ld. Re Entwlstle, Ex p. Arbuthnot (1876), 3 Ch. D. 

477. Distd. Ranken v. Alfaro (1877), 5 Ch. D. 786. 
S Expld. Re Suse, Ex p. Dever (1884), 13 Q. B. D. 766 ; 

Brown, Shipley v. Rough (1885), 29 Ch. D. 848. Distd. 

Phelps, Stofces r. Comber (1885), 29 Ch. D. 813. 

126. Credit given to purchaser.] — C rawshay v. 
Homfray, No. 63, ante. 

127. Particular mode of payment.] — C hase v. 
Westmobe, No. 64, ante. 

Agreement providing other remedy.] — See Nos. 
131-138, post. 

Exclusion of solicitor’s Hen.] — See Solicitors. 

Exclusion of broker’s Uen.] — See Agency, 
Vol. I., pp. 550, 551. 


Sub-sect. 4. — By Mode op Dealing. 

128. General rule.] — Fisher v. Smith, No. 137, 
post. 


Sub-sect. 6. — Where Other Remedy Provided. 

129. Remedy provided by statute.] — By a 

private Act the St. Katherine’s Dock Oo. are 
empowered to receive for all goods, etc., deposited 
on their premises, rates not exceeding those 
usually paid in the port of London for wharfage, 
etc., of such goods, etc. ; & in case default is made 
in payment of the said rates, or any part thereof, . 
it shall be lawful to the collectoi*s of the co. to 
retain & sell all or any part of such goods, etc., & 
out of the moneys thence arising to retain & pay 
the rates payable in respect of such goods, etc., 
returning the overplus, etc., to the party entitled ; 
& in case such goods, etc., shall be removed before 
the rates payable in respect of the same shall be 
fully paid, it shall bo lawful for the said co. to take 
& distrain or sell any goods, etc., of the owner, 
etc., thereof, in manner before mentioned. 

Certain rates payable in respect of goods 
belonging to A. which had previously been 
removed from the premises of the co., being 
unpaid, the co. claimed to distrain certain other 
goods of A. then on the premises until payment 
of the rates due in respect of both those seta of 
goods. A. had applied to have the goods then on 
the premises delivered up to him, & was informed 
by the co that no more goods would be delivered 
to bis order until his debt was paid or reduced ; — 
Held : the statute enabled the co. to distrain & 
sell any goods in their possession for the recovery 
of rates i^ayable in respect of other goods of the 
same owner. Qu. : whether evidence to prove a 
customary right of general lien in the co. was 
inadmissible, by reason of the Act having conferred 
a specific remedy for the recovery of rates. — 
Green v. St. Katherine’s Dock Co. (1849), 19 
L. J. Q. B. 63 ; 13 L. T. O. S. 465 ; 13 Jur. 1116. 

Annotation : — Hentd. Norwich Coi-pn. v. Norwich Ry. 

(1855), 1 Jur. N. S. 344. 

130, .] — Dresser v. Bosanquet, No. 280, 

post. 

181. Remedy provided by agreement.] — Col- 
lins V. Ongly (1697), 2 Selwyn’s N. P., 10th ed. 
1377. 

Annotation : — Reid. Cbate v. Wcstuiore (1816), 5 M. & S. 180. 

182. .] —If there be a special agreement, 

the general right of detaining a thing delivered 
Is thereby waived. — Brenan v. Currint (1755), 
Say. 224 ; 96 E. R. 860. 

Annotation: — Dbtd. ChEieo r. Westraoro (1816), 5 M. & 8. 

180. 

133 . .] — ( 1 ) Where there is an express 

antecedent contract between the parties, a lien 
which grows out of an implied contract does not 
arise (Lord Ellenborough, C.J.). 

(2) The right of suit & the right of lien arc dis- 
tinct rights, both arising out of implied contracts, 


PART II. SECT. 8. SUB-SECT. 4. 

1281. Oenej-al rule.) — Canada Steel 
& Wire Co. v. Fergitson (1915), 25 
Man. L. R. 320; 8 W. W. R. 416; 21 
D. L. R. 771.— CAN. 

n. Claims charged in current ac- 
coitnl.}— B oyd r. Maitland (1868), 16 
U. C. R. 311.— CAN. 

o. Pa/i/ment by instalments.] — 
Where goods sold are delivered in 
instalments & separate payment is to 
be made for each Instalment, as a 
general rule, & in the absriice of 


specific agreement, a lion cannot bo 
claimed for a balance owing In respect 
of an instalment already delivered 
against instalments still to bo delivered, 
even though tho contract be an entire 
one, — S naoproof, Ltd. r. Brody 


p. Paymepi of contractor on archi 
teeVs exrii/lcate-^ertiflcate not givei 
— Contract price paid irito court — Z/tei 
9fifid)-coniractor.J — ^WiLiCfl t. Ledu4 
(1916), 86 W. L. R. 4 ; 11 W. W. R 


4.— CAN. 


PART 11. SECT. 8, SUB-SECT. 5. 

1291. Remedy provided by statute.. 
The persons referred to in CreditoFs’ 
Trust Act, 1902, s. 3 (2), as execution 
creditors arc those having processes 
^on which execution can he levied. 
Tnorefore an attaching order giving 
a person who had not yet obtained 
Judgment a lieu on moneys in ot., wat 
set aside. — ^W iluamson tJ. WooLWAWt 
& Naismitu (1911), 10 B. C. R. 346.— 
CAN. 
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& both subsisting at the same time (Lord Ellbn- 
BOKOUGH, O.J.). — Stevenson V. Blakelock (1813), 

1 M. & 8. 536 ; 106 B. R. 200. 

AnnotcUio7i8 : — Aa to (1) Coxud. Klrohner v. Venus (1859), 

12 Moo. P. C. C. 361. Reid. Homcastlo v. Farran (1819), 

2 Stark. 590 ; Omwshay v. Homlray (1820), 4 B. & Aid. 

50 ; Gibson v. May (1853), 4 De G. M. & G. 512 ; Me 

Taylor, SUloman & Underwood, [1891] 1 Ch. 590. 

Generallv, Reid. The Alan Ker, How v. Kirchner (1857), 

30 L. T. O. S. 296. 

134. Express pledge.] — Goods pledged, 

expressly, to secure, by the produce of the sale, 
acceptors who have taken up & paid bills drawn 
on them by the owner, are released from further 
charge as to other bills so taken up & paid subse- 
quently, if the amount of the original sum paid 
on account of the owner, have been repaid to them 
without resorting to a sale. If, while the goods 
remain in the possession of the acceptors, the 
owner become insolvent, & has committed acts of 
bkpey., before the original pledge be entirely 
redeemed by repayment of the money secured 
by it. other advances be then made to liim by them, 
it is not a case of mutual credit within the 5 Oeo. 2, 
c. 30, 8. 28, &> the assignees of bkpt. may recover 
the goods in trover. But the assignees, under 
such circumstances, having elected to bring trover, 
cannot afterwards sue deft, to recover back the 
original sum for which the goods had been in the 
first instance pledged, although paid to them after 
the depositor had become bkpt. 

When the sum was paid for which these goods 
had been specifically pledged, there was an end 
of that transaction, & the pledge was functus 
officio. The property in the goods then immedi- 
ately reverted to bkpt., & on his bkpey., in his 
assignees, discharged of any lien which deft, 
might have had on them (Wood, B.). — Bird- 
wood V. Raphael (1818), 5 Price, 593 ; 140 E. R. 
704. 

AnnoUUion : — Msntd. Liiidoii r. Sharp (1843), 6 Man. & G. 

895. 

136. ,] — Hammond v. M‘Crie, No. 147, 

jiost. 

136. Express security.] — The right of a 

consignee of a West India estate gives him a lien 
on the plantation in respect of the balance due to 
him, <fe is an exception to the general rule which 
applies to principal &> agent. Such lien not being 
the result of an express contract, but given by 
impheation of law, if created by written contract, 
is excluded. Therefore, if a consignee takes an 
express security, such security being the stipula- 
tion & agreement of the parties, it excludes his 
general lien. 8o held where the party claiming 
a general lien as consignee was also mtgee. of 
certain estates, & had, by deed, stipulated for the 
consignment of their produce, as well as that of 
other plantations, subject to the rights & interests 
of existing mtgoes. then subsisting thereon. — 
Re Leith’s Estate, Chambers v. Davidson 
(1866), L. R. 1 P. C. 296 ; 4 Moo. P. C. G. N. 8. 
158 ; 36 L. J. P. C. 17 ; 12 Jur. N. 8. 967 ; 15 
W. R. 534 ; 16 E. R. 276, P. C. 

187. .1 — 'PhQ lien of a broker upon 

policies of insurance which he has effected, & on 
which he has paid the premiums, may be super- 
seded by a special arrangement or contract, or 
by his particular mode of dealing with the parties 
for whom he has effected them. But where ho 
has merely agreed to state monthly accounts & 
w receive monthlv payments, but has never 
delivered up the policies until after actual payment 
made to him, his general right of lien is not 


superseded in any way by this special arrange* 
ment. 

(2) This is so though he has effected the policies 
through an intermediary, whom he knew to be 
an intermediary & not the principal, & who has 
received payment from the principal, but who 
has not paid the broker. — Fisher v. Smith (1878), 
4 App. Gas. 1 ; 48 L. J. Q. B. 411 ; 39 L. T. 430 ; 
27 W. R. 113 ; 4 Asp. M. L. C. 60, H. L. 

Annotation : — Aa to (1) Consd. Hope v. Glendinnfng, [1911] 

A. G. 419. 

138 . Express charge.] — Testator, who 

died in Oct. 1885, had three accounts at a bank, 
a private account, an estate account in the name 
of his agent, & an account for the purposes of a 
museum. Ho deposited a policy of assurance for 
£5,000 with the bank, giving at the same time a 
memorandum charging the policy with advances 
to him not exceeding £4,000 besides a com- 
mission & interest. Testator was at the time of 
his death, indebted upon liis first third accounts 
with the bank for a sum exceeding £4,000. The 
question was raised whether by virtue of their 
general lien the bankers were entitled to a charge 
upon the policy for all sums owing by testator to 
them or only for the £4,000 : — Held : the bankers 
had no lien for more than £4,000 commission &; 
interest, the right to a general lien being negatived 
by the express charge given by the memorandum. — 
Re Bowes, Strathmore (Earl) r. Vane (1886), 
33 Gh. D. 586 ; 56 L. J. Gh. 143 ; 55 L. T. 260 ; 
.35 W. R. 166. 

Annotations : — Distd. Rc Loudon & Globe Finance Corpn., 

[1902] 2 Ch. 416. Reid. Re Gregson. Cbristison r. Bolam 

(1887), 57 L. J. Ch. 221. 

139 . Right of action.] — Stevenson v. Blake- 
LOCK, No. 133, ante. 

140 . .] — There is no principle of law which 

prevents a right of lien upon goods being super- 
added to a right of action of debt for the money 
which the lien secures {per Gur.). — Rederiact. 
Superior v. Dewar & Webb, [1909] 2 K. B. 998 ; 
78 L. .T. K. B. 1100 ; 101 L. T. 371 ; 25 T. L. R. 
821 ; 11 Asp. M. L. G. 295 ; 11 Gom. Gas. 320, 
G. A. 

Particular mode of payment.]— SVe No. 64, ante. 


Sect. 9.— EXITNGUISHMENT OF LIEN. 

Sub-sect. 1. — In General. 

141. What court will consider.] — H iia Sons 
V. London Central Markets Cold Storage Go., 
Ltd., No. 149, post. 


Sub-sec't. 2. — By Loss op Possession. 

A. In General. 

142. General rule.] — An innkeeper has a right 
to detain a horse for the expenses of his keep ; 
but he cannot sell the horse & by that means pay 
himself ; & if by suffering the horse to depart, or 
by any other means, he gives credit to the owner, 
he cannot afterwards detain him upon his coming 
again into his possession. — Jones v. Thurlob 
(1723), 8 Mod. Rep. 172 ; 88 E. R. 126 ; suh nom, 
Jones v. Pearlb, 1 Stra. 557. 

Annofationa : — Refd. Snoad v. Watkins (1856), 1 C. B. N. S. 

267. Mentd. Chaao t\ SVestmorc (1816), 5 M. & S. 180. 

143 . .] — A consignee parting with the 

goods consigned, parts with his lien on them. — 
Cruger V. Wilcox (1765), 1 Dick. 209 *, 21 E. B. 


part II. sect. 9. SUB-SECT. 2.--A. 
atroyed If the ixarty entitled to It gives 


up his right to tho possosalon of the 
goods. — Rumely r, Thr Vkra M. & 
Wkstkrn Machtnb Works, Ltd., 


[1923] 2 H. L. II. 867 ; [19231 Exeh. 
C. R. 36 ; 31 B. C. R. 472 ; [19231 1 
W. W. R. 253.— CAN. 
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Lien. 


Sect* 9. — Extinguishment of lien: Svih-sed* 2» A, 
<fe B. i sub-sects. 3 4, .A.] 

were entitled to a lien for costs : — Held : the lien 
of the firm was not destroyed by reason of the 
documents having gone out of their possession. 

(2) The claim in respect of which the lien existed 
was barred by Stat. Limitations: — Held: the 
lien was not thereby affected . — Re Carter, Carter 
V. Carter (1885), 65 L. J. Ch. 230 ; 63 L. T. 630 ; 
34 W. R. 57. 

Goods sold by factor — On instructions from 
principai .] — See Agency, Vol. I., p. 561, No. 2012. 

B. Ejfed of Subsequent Recovery. 

167. Delivery to agent of debtor — Carrier.] — 

One who has a lien on goods in his possession, 
if he afterwards deliver them to a ship carrier to 
be conveyed on account & at the risk of Iiis princi- 
pal, though unknown to the carrier, cannot recover 
his lien by stopping the goods in transitu & pro- 
curing them to be redelivered to him by virtue of 
a bill of lading signed by the carrier in the course 
of his voyage. — Sweet v. Pym (1800), 1 East, 4 ; 
102 E. R. 2. 

Amiotation : — Befd. M*Combic v. Davies (1805), 7 East. 5. 

168. Possession fraudulently obtained by debtor.] 

— A hvery stable keeper may, by express agree- 
ment, have a lien for the keep of horses ; where 
the owner of horses in the possession of a livery 
stable keeper who had such hen, fraudulently took 
them out of his possession : — Held : the livery 
stable keeper might, without force, ret-ake the 
horses, & the lien would revive. — Wallace v. 
WooDGATE (1824), 1 C. & P. 573 ; Ry. & M. 193, 
N. P. 

Annotations : — Beld. Bevan v. Waters (1828), 3 C. & P. 520 ; 
Jiidson r. Etheridge (1833), 3 Tyr. 954 ; Sanderson r. 
Bell (1834), 2 Cr. & M. 304 ; Castellalu r. ThoiupBou, 
Thompson v. Caatellaln (1862), 13 C. B. N. S. 105. 

169. Possession recovered under different title.] 

— Pennington v. Reliance Motor Works, Ltd., 
No. 324, post. 

170. Innkeeper’s lien.] — Jones v. Thurloe, 
No. 142, ante. 

171. Broker’s lien — On insurance policy.] — 

If a broker, having a lien on a policy, pait with it, 
his hen revives on repossession. 

Pltf., resident abroad, ordered A., his corre- 
spondent here, to effect an insurance on his account. 
A. was in the habit of employing deft, as his broker, 
to effect insurances on his own account & for his 
corespondents abroad, & instructed him to effect 
this insmance, but did not mention pltf.’s name. 
Pltf. jjaid the amount of the premiums, £280, to 
A. ; but that fact was not known to deft, at the 
time of effecting the insurance. A. was indebted 


to deft, in £21,000, including the amount of the 
rezniums, &> in the course of the next year paid 
eft. £33,000, but incurred further debts, so ^ 
always, throughout the year, to leave a balance in 
favour of deft, to a greater amount than the sum 
due for the premiums. Deft, received £385 from 
the underwriters, on the loss, & passed the same to 
A.’s account : — Held : deft, had no general lien, 
& the particular lien was discharged, as deft, 
must be cotuiidered as having been paid the amount 
of the premiums. — Levy v. Barnard (1818), 8 
Taunt. 149 ; 2 Moore, C. P. 34 ; 129 E. R. 340. 

Where owner has right to remove — From time to 
time .] — See Sect. 3, sub-sect. 1, B. (c), ante. 


Sub-sect. 3. — By Payment or Tender of 
Amount Ciaimed. 

172. General rule.] — White v. Gainer, No. 
5, ante. 

173. .] — Wliere A. had a lien upon a 

chattel belonging to B., who had tendered to him 
a sum in satisfaction of such lien, & demanded the 
chattel, but A. refused to deliver it up, upon the 
ground that a third party had indemnified him : — 
Held : in an action of trover, the above was suffi- 
cient evidence of a conversion. — C aunce v. 
Spanton (1844), 7 Man. & O. 903 ; 135 E. R. 307 ; 
sub nom. Cannee v. Spanton, 8 Scott, N. R. 714 ; 
14 L. J. C. P. 23 ; 8 Jur. 1008. 

174. Sufficiency of tender — Tender less than 
amount claimed — No appropriation by debtor.] — 
To a count in detinue for a horse, there was a 
plea justifying the detention for non-payment of 
10s. “ being an expense which ought, according 
to certain conditions, to have been paid by pltf. 
before the horse was or should be taken away 

to which pltf. replied a tender of the sum of 10s. 
“ for the trial & examination of liis, pltf.’s hoi*8o,” 
& the rejoinder traversed the tender. At the 
trial it appeared that deft, claimed £1 Is. of pltf., 
including the above 10s. & pltf. tendered 19s. Od. 
& left it, without saying that lie meant that sum 
to apply to any particular items : — Held : the 
tender was not proved as pleaded. 

Deft.’s claim was for £1 7s. & pltf. should have 
stated to what part of the claim the 19s. Od. was 
intended to apply. If a man has several claims, 
& a tender is made of less than sufficient to cover 
the whole, & the money left, as here, without 
specifying to what claims it is meant to be applied, 
the creditor has a right to appropriate it as he 
pleases. Here a tender of 19s. 6d. is made to a 
claim of £1 7s. & there it is left, without saying 


of bulky article.] — Fiddeh v. Hkndkr- 
S^ON (1828). 1 N. B. 11. (Chip.) 47.— 

CAN. 

r. Renunxil of timber by oicner — 
From claimant's mill — 2'o other pari 
of site. Whole site in possession of 
ctaimowt}— SmTH v. Hayward ( 1924), 
61 N. B. R. 369. — CAN, 

t. Lien retained through agent — 
Possession of agent lost.] — A lien which 
retained through an agent may be 
cpinguiBhed by loss by the agent of 
physical possession. — F ourik r. Lox- 
Tox Brothers, [1922] C. P, D. 432.— 

T> t^M^ery of curtirle to owner — 
R (1904), 21 

U) agent .] — A 
entrusting the 
ien is claimed to 
is a gratuitous 
SUNLKY (1878), 
61.— AUS. 


D. Goods 
Hen Is destroyed 
goods over which 
an agen^ unless 

hail^.— W HTTBHB 
Q. L. R. (Beor), p 


PART II. SECT. 9, SUB-SECT. 2.— B. 

c. Wagon sent by wagon -repairer 
to blacksmith — Felvmed to wagon- 
repairer after repairs — Wagon-repairer's 
lien restored .] — -MiLLBUBN v. MlLLBUKN 
(1848), 4 U. C. R. 179.— CAN. 

PART II. SECT. 9, SUB-SECT. 3. 

172 i. General rule,] — Deft, bad in 
his possession as a poundkeoper timlier 
belonging to H., who, while it was in 
doft.’s posseBsion made a ^neral 
asslgument of bis property by deed to 
pltf. ; — Held : this was an aiwimment 
of the property in the timber, & pltf., 
after tendering the amount of deft.'s 
lien on the timber might maintain 
trover against him. — Jack v. Eaolbb 
(1850), 7 N. B. R. (2 AU.) 96.— CAN. 

17211. .] — Lark v. Biooar 

(1861), nap. 170.— CAN. 

172 ill. .] — Htf. snod for dam* 

ages for the unlawful detention of 
oeztaln lumber ; deft, pleaded a lion 


for wharfage & pltf. replied a tender of 
on amount sultioiont to cover the doft.’s 
claim ; — Held : the lien was discharged 
by the tender. — D avison v. Mulcahy 
(18861, 19 N. S. K. (7 R. Sc G.) 209 ; 
7 C. L. T. 324.— CAN. 

1721V. .} — ^Willis v. Sweet 

(1888), 20 N. S. R. (8 R. & G.) 449 ; 
9 C. L. T. 232.— CAN. 

172 V. .] — McFatridok V. Hol- 

8TEAD (1880), 21 N. 8. R. 325.— CAN. 

172 vl. .] — Union Lumber Co. 

V. Porter (1908), 9 W. L. R. 325.— 

CAN. 

d. Effect of refusal of tender .] — 
Hartney V. Boulton (Saak.) (1914), 
27 W. L. R, 613 ; 6 W. W. R. 260 ; 
16 T). L. R. 621 ; 7 Sask. L. R. 97.— 

CAN. 

«. Lien claimed too large .] — 

Kendal v. Fitzokrald (1862), 21 
U. a R. 686.— CAN. 

1. Beteniion by municipality for 



233 


Pabt IL — ^Legal ob"' Possessory Lien Generally. 


that it is meant for any particular items (Wilde, 

0. J • )• 

The plea is not a general lien for lOs. but it 
claims a lien for a sum for the expense of the trial 
of the horse specifically alleged. Suppose a plea 
of a debt for making a coat, would a tender of a 
sum of money for making a pair of boots be any 
satisfaction of such plea ? (Creswell, J.). — 
Hardingham V, Allen (1848), 5 C. B. 793 ; 17 
L. J. C. P. 198 ; 11 L. T. O. S. 87 ; 12 Jur. 584 ; 
130 E. H. 1091. 

Claim of general lien.] — See Nos. 178- 

182, post, 

.] — SeCj generally. Contract, Vol. 
XII., pp. 327 et aeq. 

.] — See, generally, Contract, Yol. XII., 

pp. 321 et seq. 

Waiver of tender — By claim for excessive 
amount.]— .See Nos. 179-182, 191, post. 

176. By denial of possession.] — Jones 

V. Cliff, No. 219, post. 

176. Effect of refusal of tender — Qualified re- 
fusal — No subsequent tender.] — A. & co. foreign 
agents for pltf., purchased, with their own money, 
<te shipped in their own names, a cargo for him. 
They drew bills of exchange on him, which they 
soJd, with the bills of lading annexed, to deft., & 
authorised him to sell the cargo if the bills of 
exchange were not paid at maturity. On the day 
when the bUls became due pltf. tendered payment, 
but the bUls having been mislaid, he was directed 
to wait until the following day, at which time he 
refused to take up the bill. In an action of trover 
for the cargo : — Held : defts. acquired a special 
property, which was not divested by the quasi- 
tender upon the day when the bills became due. — 
Jenkyns V. Brown (1849), 14 Q. B. 490; 19 
L. J. Q. B. 280 ; 14 L. T. O. S. 395 ; 14 Jur. 505 ; 
117 E. K. 193. 

Antwtations : — Refd. Shepherd r. Harrison (1809), L. 11. 

4 Q. B. 196 ; Sewell v. Burdick (1884), 10 App. Cos. 74. 

177. Payment to party other than creditor — 
Agent employing sub-agent.] — Fisher v . Smith, 
No. 137, ante. 


Sub-sect. 4. — By Claim of Creditor to Betain. 
A. For Excessive Amount. 

178. Claim of general lien.l — Knight v . 
Harrison (1823), cited 4 M. & at p. 272 ; 150 
K K. 1431. 

Anjiotation Reid. Scarfe r. Morffan (1838), 4 M. & W. 270. 

179. Waiver of tender — For amount of 

particular lien.] — A. received from B., an insolvent, 
the pRwnbi’oker's duplicate of a harp, which was 
an imdue preference under 7 Geo. 4, c. 57, s. 32, 
A. took the harp out of pawn : — Held : as against 
the assignees, A. had no lien on the harp for the 
sum he paid to take it out of pawn. Semblc : 
where a party claims to hold goods for his general 
balance, he cannot object that a smaller sum, 
for which he really has a lien, has not been 
tendered to him. — A yling v . Williams (1832), 
6 C. & P. 899, N. P. 

,innotation Rofd. Soarfo v. Morgan (1838), 4 M. & W. 270. 

180. ,] — (1) GeneraUy speaking 

if a chattel delivered to a party receive improve- 


ment from his labour & skill, he has a specific lien 
upon it for his remuneration, whether the contract 
for it be express or implied ; provided there be 
nothing in the natme of the contract inconsistent 
with the existence of a lien 

The artificer to whom the goods are delivered 
for the purpose of being worked up into form ; or 
the farrier by whose skill the animal is cured of 
a disease ; or the horsebreaker by whose skiU he 
is rendered manageable, have liens upon the chat- 
tels in respect of their charges (Parke, B.). 

(2) If a mare be delivered into the possession 
of a party to be covered by a stallion, which is 
his property, at a price agreed on, the bailee has 
a lien on the mare for that amount. 

(3) If a party have a specific lien on the goods 
of another & when required to deliver them up, 
claim a lien upon them for a sum either greater 
or different from that for which he is entitled to 
hold them, his lien is gone ; but if he claim to 
hold them both for the sum to which he is entitled 
& also for a further one to which he is not entitled, 
his lien in respect of the former remains, & the 
owner ought, on such refusal, to tender that claim. 

(4) Sunday Observance Act, 1677 (c. 7), s. 1, 
only contemplates the case of persons exercising 
trades, etc., on Sunday ; &, therefore, does not 
extend to the case of an agreement made by a 
farmer that in consideration of a certain sum, a 
mare belonging to another person shall be covered 
by a stallion which is liis property. 

This was not a contract within Sunday 
Observance Act, 1677 (c. 7), s. 1, it not being made 
in the exercise of deft.’s ordinary calling. The 
statute does not extend to any case where the 
consideration has been executed, & a property, 
either general or special, passed in the chattels 
which are the subject of it. — S carfe v . Morgan 
( 1838), 4 M. & W. 270 ; 1 Horn & H. 292 ; 7 L. J. 
Ex. 324 ; 2 Jur. 569 ; 150 E. 11. 1430 

AnnotalioTis : — As U> Q) Distd. Jackson r. Cummins (1839), 
5 M. & W. 342. FoUd. Kurasey v, N. K. lly. (1803), 
14 C. B. N. S. 041. Refd. Hatton v. Car Maintenance 
Co. (1914), 110 L. T. 765. As to (3) Apld. Kerford v. 
Mondel (1859), 28 L. J. Ex. 303. Refd. Dirks v. Richards 
(1842), 6 Jur. 562. Generally, "RbIA. Beaumont v. Brcngeri 
U847), 5 C. B. 301 ; Skinner r. Lambert (1850), 16 L. T. 

O. S. 244 ; Weeks v. Goode (1859), 6 C. B. N. S, 367, 
Mentd. short r. Mcrcicr (1851), 20 L. J. Ch. 281) ; Taylor 
V. Chester (18(19), L. K. 4 Q. B. 309. 

181. .] — In trover by the owney 

of goods against a carrier who has detained the 
goods under a claim of lien, it is not necessary, 
in order to entitle pltf. to recover, that he should 
prove an actual tender of the carriage money, if 
it appear that he was ready to pay it, but that 
deft, refused to deliver the goods except on pay- 
ment of an alleged old balance, which the jury 
find not to have been really due. — J ones v . Tarle- 
TON (1842), 9 M. & W. 675 ; 11 L. J. Ex. 267 ; 
6 Jur. 348 ; 152 E. R. 285. 

Annotations: — Refd. Kii'chncr r. Venus (1859), 12 Moo. 

P. C. C. 361 ; Weeks v. Goode (1859), 6 C. B. N. S. 367. 
Mentd. Yungmmm v. Briosemann (1892), 67 L. T. 642. 

182. Separate claims dis- 

tinguished.] — S carfe v. Morgan, No. 180, ante. 

183. Claim of particular lien — For repairs to 
chattel — Some repairs not ordered by debtor.] — 

Green v. Shewell (circa 1837), cited in 4 M. & W. 
277 ; 150 E. R. 1433. 

Annotation : — Refd. Scarfe v. Morgan (1838), 4 M. & W. 270. 


(oxea — Nereaaity for payment to lien- 
holder .] — Goods sold under lien are not 
exempt from business tax since the 
person taxed hae an interest In & 
possession of the gooils, but the 
eau^olpallty can retain possession of 
^l^ch ^ods when seised otuy by paying 
Off the lien. — Dsjcrs Plow Co. v . 


Scott (1914). 29 W. L. R. 542 ; 20 
D. L. R. 543.~CAN. 

g. Sufficiency of tender — Must be 
shown.) — Where in trover for bills of 
exchange, deft, pleaded a lien by 
aCToomont. & pltf. ropUed a tender, 
without averring that the sum tendered 


was snflflcient ; — Held : the replication 
was bad. — C onger v. Hutchinson 
(1^43), 6 O. S. 644.— CAN. 

h. Payment into court— Consent of 
plaintiff before discharge .] — ^WlLAis e. 
Williamson (Ont.) (1911), 1 Can. Dig. 
Supp. 1318. — CAN. 
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Lisn. 


Sed, 9. — Extinguishment of lien: Sub-sed, 4, A.t 
B, <& C.; sub-sects. 5, 6 <fe 7, A.] 

184. Claim for debt due from third party.] — 

A picture was placed by A. in the hands of B. for 
sale. B. deposited it with 0. On its being 
demanded by A., 0. claimed 5s. for warehouse 
room ; but on a second demand being made, 
with an offer to pay any claim which C. might have 
for warehouse room, C. refused to give up the 
picture without being paid £8 due to him from 
B. — Held : the demand of the £8 amounted to a 
waiver of the claim for warehouse room, & it 
rendered a specific tender in respect thereof 
unnecessary. — Dirks v . Richards (1842), 4 Man. 
& G. 674 ; 6 Scott, N. R. 634 ; 6 Jur. 562 ; 134 
E. R. 236. 

Annotation Eeld. Re Llewellin, [1891] 3 Ch. 145. 

Tender not appropriated by debtor.! — See 

No. 174, ante. ^ 


B, On Other than Lien Grounds. 

185. No mention of Hen.]— If one having a lien 
upon goods, when they are demanded of him, 
claims to retain them upon a different groimd, 
making no mention of the lien, trover may be 
maintained against him, without evidence of any 
tender having been made of the amount of his 
lien. — B oardman v . Sill (1808), 1 Camp. 410, n. 

Annotations :—C 0 TiBd. White r. Gainer (1824), 2 Biujr. 23 • 

Stow tj. Crowley (1825), M'Cle. & Yo. 129; Scarfo r. 

Mo^u (1838), 4 M. & W. 270. FoUd. Weeks v. Goode 

(1859), 6 C. B. N. S. 367. Refd Owen v. Knight (1837), 4 

v-.hichards (1842), 4 Man. & G. 

54 4 , (3obii^ Chunder Sein v. Ryan (1861), 9 Moo. Ind, 

App, 140 ; Ro^ey v. N. E. Ry. (1863), 2 New Rep. 360 ; 

Yungmann v. Brieseniann (1892), 67 L. T. 642. 

^6. ^«] — (1) Pltf. placed some cows with 

deft, to agist ; a third person ordered deft, not to 
pve them up ; & deft., upon being asked for them 
by pltf., mentioned his orders, & said that he could 
not give them up : — Held : to be a conversion. 

(2) No lien was at the time mentioned ; — Held : 
deft, could not afterwards set up the lieu to justify 
the refusal. — S kinner v . Lambert (I860). 10 
L. T. O. S. 244, N. P. ^ 

187. ,] — A lien may be waived by the 

party’s setting up a claim to retain the chattel 
upon a different ground, & making no mention of 
the lien. In trover against A. & B. for a lease, 
the evidence of conversion was as follows : A 
dem^d having been made upon A., he declined 
to give up the lease until certain rent due to B. 
was paid ; but he added that it was more B.’s 
business than his own, &, as he was not in. he. A., 
would either send the lease in the course of the day, 
^ would write pltf. a letter declining to return it. 
I Itf., receiving neither lease nor letter, issued his 
wnt on the following morning; — Held: this 
an^unted to an absolute refusal, notwithstanding 
defts. had at the time, though it was not men- 
tioned, a lien upon the lease for a small sum due 
to them for business done by them as attorneys 

(1859), 6 C. B. N. S. 
QQ T* ?o Wicks v . Good, 

188. Formalities not complied with — Informal 
notice Of change of title to goods.]— Where goods 
deposited at a wharf are sold by the owner, & 

e gloves notice thereof to the wharfinger, paying 
all charges up to that time, the wharfinger cannot 
claim a hen against him for subsequent charges 
m respect of such goods on the ground that no 
ehvery order was lodged, & the notice was merely 
oral.— B arry v . Longmorb (1840), 12 Ad. & El. 


639 ; Am. & H. 14 ; 4 Per. & Dav. 344 ; USE. R. 
966. 

See, also, No. 5, ante. 

C, Other Cases. 

189. Grounds of claim not stated.] — White v . 
Gainer, No. 6, ante. 

190. Claim to retain with other goods — No lien 
claimed on other goods.] — White v . Gainer, No 
6, ante. 

191. Claim on double grounds — Failure to sus- 
tain either — Either claim amounting to waiver of 
tender.] — Where a party claims to detain goods 
upon two causes of lien, in such a way as to 
dispense with tender of either, he is guilty of con- 
version unless he can sustain both. — Kerford v . 
Mondel (1859), 28 L. J. Ex. 303 ; 33 L. T. O. S. 
280 

Annotations : — Distd. Wateon v. Pearson (1863), 11 W. R. 
702. Consd. Tne Norway (1864), Brown. & Lush. 377. 
Refd. Allen V. Smith (1863), 11 W. R. 440. 


Sub-sect. 6. — ^By Taking Security. 
See Sub-sect. 7, B., post. 


Sub-sect. 6. — By Conversion. 

192. General rule.] — Pltf. agreed to buy of 
deft, a stack of hay for £86 to be paid for as taken 
away, &; to be removed by May 31. Part of the 
hay was removed & paid for by pltf. before May 31, 
& in Aug. the remainder was cut up & used by 
deft. : — Held : as deft.’s lien on the hay was 
determined by the act of conversion, pltf. was 
entitled to the possession of the hay, & might 
maintain an action of trover. 

A lien is a mere right of possession ; but as 
soon as a party uses the goods in a manner incon- 
sistent with his claim of lien, from that moment 
his lien ceases, & the right of possession of the other 
party revives (Parke, B.). — Gurr v . Cuthbert 
(1843), 12 L. J. Ex. 309. 

193. .] — The sale of a chattel by the 

holder waives the lien on it, although the retention 
of it would put him to expense. — Mulliner v . 
Florence (1878), 3 Q. B. D. 484 ; 47 L. J. Q. B. 
700 ; 38 L. T. 167 ; 42 J. P. 293 ; 26 W. R. 385, 
C. A. 

Annotations : — Refd. Chesbain Automobile Supply r. Beres- 

ford Hotel, Birchingrton (1913), 29 T. L. R. 684. Mentd. 

Johnson v. Lancashiro & Yorkshire Ry. (1878), 3 C. P. D. 

499 ; Cox V. Liddell (1895), 2 Mans. 212; Whiteley v. 

Hilt, [1918] 2 K. B. 808. 

194. .] — Rust v . McNaught (1917), 144 

L. T. Jo. 76 ; on appeal (1918), 144 L. T. Jo. 440, 

O. A. 

195. Effect of conversion — Whether lien at- 
taches to purchase money.] — Deft, held a certain 
deed of lease on which he had a lien for £300 as 
attorney of 8. ; a commission of bkpt. was issued 
against S. in Dec. 1829 ; deft, acted as attorney 
under that commission ; &; in 1831, after notice 
of a petition to supersede it, he joined with the 
assignee under the commission in a sale of the 
lease, & out of the proceeds was paid the £300 due 
to him from 8. The commission of bkpt. having 
been superseded in 1832 for want of a sufficient 
petitioning creditor’s debt, & a new commission 
having issued : — Held : deft, was liable to refund 
the £300 in an action for money had & received 
to the use of the assignee under the second 
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commission, & also money received In 1831 for 
rent, etc., accruing to 8. — Clark v. Gilbert 
(1836), 2 Bing. N. 0. 343 ; 2 Scott, 620 ; 1 Hodg. 
347 ; 6 L, J. C. P. 61 ; 132 E. R. 135. 

Annotatiom : — Mentd. Chinory v. Viall (1860), 5 H. & N. 
288 ; Cox v. Liddell (1895), 2 Mans. 212. 

Seey generally^ Trover. 


Sub-sect. 7. — By Waiver. 

A, In General. 

196. Lien treated as non-existent.] — (1) Wliere 
oods were sent directed to the residence of the 
uyer, arrived at the warehouse of a wharfinger, 

& subseq^uently, the buyer being insolvent, the 
contract between him & the seller was rescinded, 
but no application was made to the wharfinger 
until six weeks after their arrival at the ware- 
house : — Held : the mere delay in applying to 
the wharfinger did not determine the transitus^ 
the goods were still in transitu, & consequently 
the wharfinger could not set up a lien in respect 
of the general balance due to him from the seller. 

(2) Where a person was assumed to have had a 
lien upon goods for his general balance as a 
wharfinger, &> upon being applied to by the con- 
signor made a charge only in respect of the par- 
ticular goods, but was not paid at the time on 
account of the difficulty of getting change for a 
bank note, & the card of the consignor, with the 
consent of the wharfinger, was nailed on the 
goods, & the parties separated upon the under- 
standing that the consignor should send for the 
goods &; pay the sum which had been named : — 
Held : these facts amounted to a waiver by the 
wharfinger of his lien for his general balance, & 
he could not detain the goods after a tender of the 
sum he had previously named. — Mobley v. 
Hay (1828), 3 Man. & Ry. K. B. 396 ; 7 L. J. O. S. 
K. B. 104. 

197. Omission to ciaim for many years.] — 

A debenture for a tontine annuity was deposited 
by an intestate with his bankers, one of whom 
received the dividends, &; placed them to the credit 
of intestate’s account. Intestate died in 1801, & 
a cornmission issued against the bankers in 1810 ; 
notwithstanding which, the same partner con- 
tinued to receive the dividends, & pay them to 
intestate’s widow, up to the period of his own death 
which happened in 1822 ; some time after w’hich 
the assignees of the bankers claimed a lien on the 
debenture, for a debt due from intestate to the 
banking house -.—-Held : after so long an abandon- 
ment of any claim of lien, the assignees could not 
now support such claim ; & the debenture, also, 
could not be considered as having been left in the 
order & disposition of the bankers, having been 
deposited in the nature of a trust . — Re Noble, 
Ex p. Douglas (1833), 3 Deac. & Ch. 310. 

198. .] — n. & CO., of Newfoundland, by 

order of Messrs. D., of Jamaica, shipped a cargo of 
fish on board a vessel, chartered by Messrs. D., 
& consigned it, by D.’s request, to S. & L., Messrs. 
D.’s factors, in Jamaica. Messrs. D. were, at 
that time, indebted to S. & L. for large advances 
made to them ; &, after they had ordered the 
cargo, they applied to S. & L. for a further advance, 
informing them, that they might expect the 
cargo, & authorising them to sell it, on their 


account, & give them credit for the proceeds. 
S. & L. made the requii^ advance. No agreement 
was reduced into writing as to the pledge of the 
cargo. Before the arrival of the vessel, Messrs. 
D., being in insolvent circumstances, informed S. 
& L. that, in the circumstances of the firm, they 
could not think of receiving the cargo ; &, on the 
arrival of the vessel, Messrs. D., by letter to S. & 
L., repeated their determination not to receive the 
cargo, & desired them to sell it ; to render the 
sales to them, & to remit the proceeds, after 
deducting freight, etc., to H. & co. Messrs. D. 
also wrote, to the same effect, to Messrs. H. & co., 
who, by letter, acquiesced in this repudiation ; 
the letter did not arrive in Jamaica until some 
months after the sale. S. & L. offered no objection 
to Messrs. D.’s proposal, & sold the cargo ; they 
did not then claim any lien on the cargo, but 
they afterwards refused to account for the proceeds 
to H. & co., claiming a lien on the goods as the 
factors, & creditors, of Messrs. D. Upon a biU 
of exceptions to the judge’s directions in an action 
of assumpsit, brought by H. & co., against 8. & 
L. : — Held : S. & L. having sold the cargo, under 
the direction of Messrs. D., must be cormidered 
as the agents of H. &> co., &, if they had originally 
any lien on the cargo, they had, by their conduct, 
waived it. — Harrison v. Scott (1846), 5 Moo. 
P. C. C. 357 ; 10 Jur. 443 ; 13 E. R. 528, P. 0. 

199. Election — Proof in bankruptcy of debtor.] 
— A creditor, having a lien on property of bkpt. 
for his debt, held to be concluded by proving his 
debt, voting in the choice of assignees, & signing 
the certificate, & ordered to deliver up the property 
on which he had a lien. — Re Aubusson, Ex p* 
Solomon (1821), 1 Gl. & J. 25. 

Annotations : — Eeld. Stammers v. Elliott (1867), L. R. 4 

Eq. 675 ; Re Firth, Ex p, Schofield (1879), 12 Ch. D. 

837 ; Be Rhoades, Ex p. Rhoades, [1899] 1 Q. B. 905. 

200. Assent to composition deed.] — Where a 

composition deed between a debtor & his creditors 
provides that those who come in under it shall 
thereby release their debts, a lien creditor ca^ot 
realise his lien <fc prove for the difference, but if he 
elects to take the benefit of the deed, must first 
give up the property on which he claims the lien. 
— Buck v. Shippam (1846), 1 Ph. 694; 41 E. B. 
796. 

201. Grounds of claim to retain not stated — 
Purchase by creditor from bankrupt debtor.] — 

White r. Gainer, No. 5, ante. 

202. Undertaking to deliver goods — To order of 
purchaser — Purchase-money remaining unpaid — 
Goods •resold by purchaser.] — Defts. sold goods to 
B. & CO, & at the same time handed to B. & co. 
two documents, each as follows : “We hereby 
undertake to deliver to your order endorsed hereon 
twenty-five tons merchantable zinc off your 
contract of this date.” Before delivery B. *fc co. 
became insolvent & unable to pay defts. whereupon 
defts. retained the goods by virtue of their lieu as 
unpaid vendors of insolvent purchasers. B. & 
co. resold the goods to pltfs. & endorsed & handefi. 
to them the two documents above referred to. 
In an action by pltfs. against defts. for refusing to 
deliver the goods : — H eld : inasmuch as defts. 
were entitled to set up their lien as against B. & co., 
& inasmuch as the two documents were only 
undertakings to do something, & not representa- 
tions of any fact, defts. were not estopped by them 


PART n. SECT. 9, SUB-SECT. 7.— A. 

196 1. Lien treated aa non-existent .] — 
A lien is waived if the person who has 
the lien on a chattel tries to justify the 
detention on jprounds other than lion. — 
Hsarn V. Eastern Motors, Ltd., 


[1924] 1 D. L. R. 561 ; 66 N. S. R. 
463.— CAN, 

1. Aidhoriiy to owner to eeU 
property — Account settled out of pro- 
ceeds.}-— Where a thresher agrees that 
the farmer for whom he threshes may 


sell a car of ffrain in his own name, on 
the understanding that out of the 
prooeeds the threshing account will be 
paid, he thereby waives his lien in so 
far as the grain m that oar is oonoemed. 
— Fahlman V, Maclean (Sask.), 



236 


Libk. 


Sect, 9 . — Extinguishment of lien: Suh-sect, 7, A , 
& B. ; sub-sects. 8, 9 10.] 

from setting up their lien as against pltfs.i & were 
therefore entitled to retain the goods. — Parmeiloe 
V. Bain (1876), 1 C. P. D. 446 ; 46 L. J. Q. B. 
264; 34L. T. 324. 

Waiver of solicitor’s Hen.] — See Solicitors. 

203. Creditor getting execution on goods.] — 

(1) A party, who having a lien on goods, causes 
them to be taken in execution at his own suit, 
loses his lien thereby although the goods are sold 
to him under the execution, & are never removed 
oil his premises. 

A lien is destroyed if the party entitled to it 
gives up his right to the possession of the goods. 
If another person had sued out execution, deft, 
might have insisted on his lien. But M. himself 
called on the sheriff to sell ; he set up no lien gainst 
the sale ; on the contrary, he thought his best 
title was by virtue of that sale. Now, in order 
to sell, the*sheriff must have had possession ; but 
after he had possession from M., & with his assent, 
M.’s subsequent possession must have been 
acquired under the sale, & not by virtue of his 
lien (Best, C.J.). 

(2) Qu. : whether a tiainer of racehorses has a 
lien on the horses for his services in training. — 
Jacobs v. Latour (1828), 5 Bing. 130 ; 2 Moo. & 
P. 201 ; 6 L, J. O. S. C. P. 243 ; 130 E. B. 1010. 

Annotations : — As to (1) Beld. Compston r. Haigh (1836), 5 

L. J. C. P. 99; The Repulse (1845), 2 Wm. Rob. 398. 
As to (2) Reid. Judflon e. Etheridge (1833), 1 Cr. & M. 
743 ; Scarfe v. Morgan (1838), 4 M. & W. 270 ; Jackson 
V. C'ummins (1839), 6 M. Sc W. 342 ; Forth v. Simpson 
(1849), 13 Jui'. 1024. 

B, By Taking Security. 

204. General rule.] — Factor’s lien both for his 
expenditure on the goods in his possession, & his 
general balance, lost by a special contract for a 
particular mode of payment. 

"WTiere by the usage of trade a person has a 
lien on goods in his hands for work performed upon 
them, further, for work upon other goods, not 
then in his possession, having been delivered over, 
according to the usages of different trades, it is 
settled that by taking a security the lien is gone, 
even with regard to the goods in his possession 
(Lord Eldon, C.). — Cowell v. Simpson (1809), 
16 Ves. 275 ; 33 E. R. 989, L. C. 

Annoialions : — Consd. Stevensoa r. Blakelock (1813), 1 

M. & S. 535 ; Chase v. Westmoro (1816), 6 M. & S, 180 ; 
Robartes v. Jeffeiys (1830), 8 L. J. O. S. Ch. 137. Apld. 
Hewison r. Guthrie (1836), 2 Bing. N. C. 755. Consd. 
An^s e. McLachlan (1883), 23 Ch. D. 330 ; R§ Taylor, 
Stileman & Underwood, [1891] 1 Ch. 590 ; Re Lumley 
il892), 37 Sol. Jo. 83; Re Morris, [1908] 1 K. B. 473. 

id. Crawshay v. Homfray (1820), 4 13. & Aid. 50 , 
Balch V. Symos (1823), Turn. & R. 87 ; Pinnock v. Harrison 
(1838), 3 M. & W. 532 ; Lloyd r. Mason (1845), 4 Hare, 
132 ; Spartali v. Benecke (1850), 10 (J. B. 212 ; Thames 
Iron Works v. Patent Derrick Co. (1860), 1 John. & H. 
93 ; Macnee v. Gorst (1867), L. R. 4 Eq. 315 ; Hope v. 
.. - • • ^ 911 ] A. C. 419. Mentd. Re Bodega Co. 

R. 249. 

205. .] — In trover by the assignees of a 

bkpt. to recover a policy of insurance, deft, 
pleaded a custom for insurance brokers to have a 
general lien upon policies of insurance in their 
possession for their general balance ; that mutual 
dealings & accounts existed between bkpt. & 
deft, ; & that at the time of the conversion bkpt. 


was indebted to deft, in £200. Replication : 
that the £200 was the price of goods sold to 
bkpt. upon twelve months’ credit ; & that a bill 
of exchange was drawn & accepted in payment, 
which bill was not duo at the time of the conver- 
sion : — Held : by taking the security the lien was 
gone. — Hewison v. Guthrie (1836), 2 Bing. 
N. C. 766 ; 2 Hodg. 61 ; 3 Scott, 298 ; 6 L. J. 
C. P. 283 ; 132 E. R. 290. 

Annotations : — Apld. Angus v. McLaohlan (1883), 23 Ch. D. 

330. Refd. Re Morris, [1908] 1 K. B. 473. 

206. .] — A. B., a solr., wore exors. 

B. deposited some of his deeds in the trust box, 
to secure sofne money due to testator’s estate. 
The box remained in B.’s possession, & on his 
death the deeds were foimd to have been abstracted 
from it, & they could not be identified. The legal 
person^ representative of B. then deposited certain 
specific deeds, selected by A., as a security for the 
debt: — Held: (1) assuming that A. had, in 
consequence of B.’s wrongful act, obtained a 
general lien on aU B.’s deeds for the money, still 
he had waived it by taking the particular security 
from the legal personal representative ; (2) the 

creditors of B. were bound by the arrangement 
between his legal personal representative & A. — 
Mason v. Morley (No. 1) (1805), 34 Beav. 471 ; 
34 L. J. Ch. 422 ; 12 L. T. 414 ; 11 Jur. N. S. 
459 ; 13 W. R. 669 ; 55 E. R. 717. 

207. Security taken from guarantor.] — A person 
who has a lien on property, accompanied by the 
guarantee of a third person, does not lose his lien 
by taking the bills of that third person for the 
amount, concurrently with, & in order to a sale of 
the property to satisfy the debt. — Solarte v. 
UiLBERS (1832), 1 L. J. K. B. 19li. 

208. Question of Intention — Security taken by 
innkeeper.] — Tlie mere taking by anini]k:eeper[from 
his guest of a security for the payment of his bill 
does not necessarily destroy the lien which the 
innkeeper has by the common law upon the goods 
of his guest. In order to destroy the lien there 
must be something in the facts of the case, or in 
the nature of the security taken, which is incon- 
sistent with the retention of the lien, or which is 
destructive of it. — Angus v. McLachlan (1883), 
23 Ch. D. 330 ; 62 L. J. Ch. 587 ; 48 L. T. 863 ; 
31 W. R. 641. 

Annotation : — Consd. Re Morris, [1908] 1 K. B. 473. 

209. .] — Whether the taking of security 

by a person having a lien is an abandonment of 
the lien depends on the intention, whether 
expressed or to be gathered from the circumstances 
of the case . — Re Taylor, Stileman & Under- 
wood, Ex p. Payne Collier, [1891] 1 Ch. 590 ; 
60 L. J. Ch. 625 ; 64 L. T. 605 ; 39 W. R. 417 ; 
7 T. L. R. 262, C. A. 

Annotatio7is : — Consd. Re Lumley (1892), 37 Sol. Jo. 83. 

Apld. Bisalll V. BriMlford & District Tram CJo. (1893), 9 

T. L. R. 337 ; Re Douglas Norman, [1898] 1 Cb. 199. 

Consd. Re Morris, [1908]1 K. B. 473. Reid. Re Hanbuiy, 

Whitting & Nicholson (1896), 75 L. T. 449. Mentd. Re 

Klngdon & Wilson, [1902] 2 Ch. 242. 

Security taken by solicitor.] — See Solici- 
tors. 

210. Specific security for smaller sum.] — Notice 
of an assignment of freight must be given to the 
broker & not to the freighters. A specific security 
for a smaller sum will not do away with a general 
lien for a larger. — Gardner v. Lachlan (1836), 


m. Claim for special charges — 
Proper charges irniitted — Whether 

(1881), 

n. Lien for storage db wharfage— 


Claim for 
CCRBKTT ( 
G.) 322 ; 2 


storage onlg.l — Lawson v. 
1881), 14 N. 8. R. (2 K. & 
C. L. T. 94.— CAN. 


PART II. SECT. 0. SUB-SECT. 7.— B. 

204 i. Oeneral - rule.] — A., having 
taken a likcuoHs for B., agreed to take 


in payment therefor $20 in cash & a 
cognovit for 170 payable at a future 
date. After reoefot of $20 & tender 
of the cognovit : — Held : the agreement 
was a waiver of A.’s right to lien. — 
Dempsey v. Oabson (1862), 11 C. P. 
402.— CAN. 
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as reported in Donnelly, 119 ; 47 E. R. 266 
on appeal (1838), 4 My. &; Or. 129, L. C. 


1 quirements.] — (1) A pawnbroker, who, in taking 
pledges, omits to pursue the course required by 
Fawubrokers Act, 1799 (c. 99), s, 6, acquires no 


AnnotcUicn : — Mentd. Cooke v. Hemming (1868), L. B. 3 

C. P. 334. 

211. Bill given for debt — Effect of subsequent 

dishonour.] — Smith v. Beeman (1843), 1 L T 
O. S. 233. * ‘ 

212, .] — Engineers contracted with 

debtor, the owner of a barge, to supply steam 
machinery to the vessel, at the docks of a dock co., 
for the price of £1050, to be paid by approved 
bills ; one at three months for £260 when the 
boiler & engine should be placed in the vessel, one 
at three months for £260, & one at six months for 
£630, when the vessel should have made a trial 
trip. The vessel having been taken to the docks, 
was there entered in the name of one of the 
engineers ; & whilst shipwrights & other agents 
of debtor were occasionally or constantly on board, 
the vessel remained in the possession of the 
engineers till the boat was ready to make a trial 
trip. In the interim the engineers had been paid 
£360, partly in cash, & partly by debtor’s accept- 
ance, which they discounted. On the day 
appointed for the trial trip debtor filed a liquida- 
tion petition, & a receiver took possession of the 
vessel. A few days afterwards debtor’s acceptance 
was dishonoured : — Held : the lien of the engineers 
for the unpaid price for the machinery <& their 
labour was not affected by their having agreed to 
take bills in payment, nor by the nature of the 
possession, nor by their having discounted debtor’s 
acceptance. — lie Westlake, Ex p. Willoughby 
(1881), 10 Ch. D. 004 ; 44 L. T. Ill ; 29 W. R. 

AuTUitatim : — Reid. The Bellini (1922), 39 T. L. B. 41. 


Sub-sect. 8. — By Bankruptcy of Debtor. 

213. Act of bankruptcy a general assignment.] — 

General assignment of all effects an act of bkpey. ; 
giving ^therefore no lien ; but a lien under a 
previous deposit & execution w^as not affected. — 
Ex p. -Smith (1813), 1 Ves. & B. 518 ; 35 E. II. 
201, L. C. 

214. Goods appropriated as cover for acceptance 
— Of agent — Goods “ in order & disposition of 
bankrupt.] — Hoggard v, Mackenzie, No. 210, 
post. 

Lien as security.] — See, generally, Bankrui^tcy, 
Vol. IV., pp. 388, 389, Nos. 3553-3500. 


Sub-sect. 9. — Under Statutes of Limitation. 
See Nos. 16-19, ante. 


Sub-sect. 10. — Other Modes of Extinguish- 
ment. 

216, Lien arising by contract — Contract be- 
coming void — Failure to comply with statutory re- 


property in the pledges, & cannot maintain a lien 
on them against the assignee of a pawner, who 
afterwards becomes a bkpt. 

If the contract be void, the lien is void also 
(Tindal, C.J.). 

(2) A lien can only arise in one of three ways ; 
either of an express contract ; by a general course 
of deahng in the trade in which the heir is set up ; 
or from the particular circumstance of the dealing 
between the parties (Tindal, C.J.). — Pergusson 
V. Norman (1838), 5 Bing. N. C. 76 ; 1 Am. 418 ; 
6 Scott, 794 ; 8 L. J. C. P. 3 ; 2 J. P. 809 ; 3 
Jur. 10 ; 132 E. R. 1034. 

Annotaiiom : — As to (1) Befd. Re Robinson, Clarkson v. 

Robinson, [1910] 2 Ch. 571. Oenerallv, Mentd. Fitch v. 

Rochfort (1849), 13 L. T. O. S. 113; Attenborough v. 

London (1853), 8 Exeb. 661: Victorian Daylesford 

Syndicate v. Dott, [1905] 2 Cli. 624 ; Whiteman v. 

Sadler, [1910] A. C. 514 ; Lougher r. Molyneux, [1916] 1 

K. B. 718; CorneUus v. PWlllps, [1918] A. C. 199; 

Anderson v. Daniel, [1924] 1 K. B. 138. 

216. Lien of branch manager — Bank- 

ruptcy of debtor — Goods remaining in order or dis- 
position of bankrupt.] — A Scotch firm had a 
branch in London, which was wholly conducted 
by an agent &; manager at a salary, but in their 
name. By contract, he was to have a lien on 
goods consigned to him for bills accepted by him 
for the firm. The firm became bkpt. in Scotland : 
— Held : the goods under the manager's control 
at the time were within the “ order &, disposition ” 
of bkpts., & passed to their assignees unaffected 
by his lien. — Hoggard v. Mackenzie (1858), 25 

493; 4 Jur. N. S. 1008; 6 W. R. 572 
R. 

217. Termination of contract — Order 

winding up company.] — Wiltshire Iron Co. v. 
Great Western Ry. Co., No. 294, post, 

218. Termination of relationship giving rise to 
lien — Guest at inn ceasing to be traveller — Question 
of fact.] — A traveller who goes to a common inn is 
not necessarily entitled to accommodation therein 
as long as he chooses to remain on payment of the 
inn charges & conducting himself properly, & if 
he forms an intention of staying in the inn & 
has no intention of going on to any other place, 
he ceases to be a traveller, & the innkeeper is 
entitled to terminate the relation of host & guest 
by reasonable notice. The question whether a 
traveller staying in a common inn has ceased to 
be a traveller is a question of fact, in determining 
which the length of his stay in point of time mu^ 
be taken into consideration, but is not of itself 
conclusive. Semble : the iunkeeper’s lien upon 
the traveller’s goods for his charges terminates at 
the same time as the right of the traveller to be 
lodged in the inn as a traveller. — Lamond v, 
Richard, [1897] 1 Q. B. 541 ; 66 L. J. Q. B. 315 ; 
76 I.. T. 141 ; 61 J. P. 260 ; 45 W. R. 289 ; 13 
T. L. R. 235 ; 41 Sol. Jo. 292, C. A. 

AnnotiUions : — Distd. Chesham Automobile Supply v. 

BoroHford Hotel, Birchington (1913). 29 T. L. R. 584. 

Mentd. Sealey v. Tandy (1901), 85 L. T. 459. 

By death of creditor — Tenant for life of West 
Indian Estates.] — See No. 445, post. 


PART II. SECT. 9, SUB-SECT. 10. 

o. Nature of property changed — 
By manufacture.] — M., bomg the owner 
of certain land, sold 6c conveyed the 
timber & cordwood thereon to M. who 
took possession, giving his note as 
part payment ; he then converted the 
timber Into cordwood & sold it to S. Sc 
absoonded : — Held : M. had clearly 
lost his lion. — Wyatt r. Bank of 
Toronto (1858), 8 C. P. 104.— -CAN. 


p. Property destroyed by fire,] — 
Patrick v. Walbourxe (1896), 27 
O. R. 221.— CAN. 

q. .] — Chew r. Traders Bank 

OF Canada (1910), 19 O. L. R. 74; 
14 O. W. R. 416.— CAN. 

r. Sale under terms of lien note — 
Owner dissatisfied xvith proceeds - — Re- 
possession d: sale by sheriff — No 
exlinQuishmeni .] — Gartside v. Leland 
& Myers (1915), 31 W. L. R. 827 ; 24 


D. L. R. 732 ; 8 Saek. L. R. 213.— 

CAN. 

t. Solicitor's lien — Stiing for cosis.] 
— A solr. does not lose his retain- 
ing lion by suing his client & ob- 
taining judgment for his costs. — 
Re Aikin’s Assignees’ Estate, [1894] 
1 I. R. 225.— IR. 

a. Expiry of time aUowed — For 
commencernent of action .] — ^Mkunikr t>. 
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Sed, 9. — Ecdinguishmerd of lien : Snb-sect* 10. 
Part III. Sects. 1 <fc 2 : Suh^secis. 1 <& 2> .4. 

219. Denial of possession — Loss of possession 
not explained.] — ^A. delivered to B. a pawnbroker’s 
duplicate, for B. to take some goods of A.’s out 
of pledge. B. did so ; but on A. sending to B. for 


the goods, B. said he had not got them, & refused 
to tell who had : — Held : if, after this, trover was 
brought against B., he could not insist on a lien 
on the goods for the money he had advanced to 
get them out of pledge. — Jones v. Cliff (1833), 6 
C. & P. 660, N. P. ; subsequent proceedings^ 1 
Cr. & M. 640. 


Part III. — General Lien. 


Sect. l.—IN GENERAL. 

220. No existence apart from custom or agree- 
ment.] — Lilley V. Barnsley, No. 326, post. 

221. Not favoured by courts.] — Rushforth v. 
Hadfield, No. 277, post. 

222. .] — Bock t?. Gorrissen, No. 124, 

ante. 

223. Where relation of principal & agent does 
not exist.] — If a policy of insurance is left in the 
hands of an agent, merely for safe custody, though 
he advances money to the assured, without any 
other security than the policy, the agent acquires 
no general lien on the instrument for such advances, 
sed aliter if left with him as a security generally. 

Deft, is not an agent in the meaning of the word, 
which is necessary to confer a general lien. In a 
case like the present, a general hen can be claimed 
only in respect of a general balance of accounts, 
& we have no decisive evidence here that there 
ever existed any general balance of accounts 
between the parties. A special contract may 
raise a special hen, & I shah therefore leave it to 
the jury, as a question of fact, to say whether the 
pohcy of insurance was left in the hands of deft., 
merely as the agent of the intestate, for safe 
custody, or whether it w’as deposited with him as a 
security for his advances, telling them, that in 
point of law, in the former case, their verdict must 
be for pltf., &, in the latter, for deft. (Abbott, 
C.J.). — Muir v. Fleming (1822), Dow. & Ry. 
N. P. 29, N. P. 

224. Not affected by Statute of Limitations.] — 

If by the custom & usage of trade, a party is 
entitled to a hen on goods for a general balance, 
& he gets possession of the goods of his debtor, he 
may hold them tih satisfied his whole demand, 
even though part of it was barred by Stat. 
Limitations. — Spears v. Hartly (1800), 3 Esp. 
81, N. P. 

Annotations : — Reid. li. V. Humphery (1825), M'Cle & Yo. 

173. Mentd. Courtenay v. Williame (1844), 3 Hare, 539 ; 

Dingle V. Coppon, Coppen v. Dingle, [1899] 1 Ch. 726. 


Sect. 2.—HOW ARISING. 

Sub-sect. 1. — ^By Contract. 

225. General rule.] — (1) No hen on goods 
except for the price of worl^g them up. 

(2) The convenience of commerce & natural 
justice are on the side of hens . . . where there 
is an express contract ; where it is imphed from 
the usage of the trade ; or from the manner of 


dealing between the parties in the particular 
case ; or where deft, has acted as a factor (Lord 
Mansfield, C.J.). 

(3) A dyer has no lien on goods delivered to 
him in the course of trade, but for the price of 
dying. 

(4) I have inquired into the case Ex p. Deeze, 
No. 257, post. ... If the usage there stated be 
true, the packer was in the nature of a factor, & 
as such, had a hen for the general balance. It was 
settled in 1756, “ that a packer, being in the nature 
of a factor, would be entitled to a lien ” (Lord 
Mansfield, C.J.). — Green v. Parmer (1768), 4 
Burr. 2214 ; 1 Wm. Bl. 651 ; 98 E. B. 154. 
Annotations : — As to (2) Apld. Webb v. Fox (1797), Peake, 

Add. Cas. 167 ; Savlll v. Barchard (1801), 4 Esp. 53. 

Reid. Kirkman v. Shawcrose, (1794), 6 Term Rep. 14 ; 

Houghton e. Matthews (1803), 3 Bos. & P. 485 ; Bamett 

V, Brandao (1843), 6 Man. & G. 630. As to (3) FoUd. 

Bennett v. Johnson (1784), 2 Chit. 455. As to (4) FoUd. 

Re Witt, Ex p. Shubrook (1876), 2 Ch. D. 480. Qenerallv, 

Reid. Young V. Bank of Bengal (1836), 1 Deac. 622 ; 

Scarfo V. Morgan (1838), 4 M. & W. 270. Mentd. Wilson v. 

Creighton (1782), 3 Doug. K. B. 132 ; Lompriere v. 

Pasley (1788), 2 Term Rep. 485 ; Jones v. Smith (1794), 

2 Ves. 372 ; Olive t>. Smith (1813), 5 Taunt. 66 ; Graham 

V. Russell (1816), 3 Price, 227 ; Birdwood v. Raphsujl 

(1818), 6 Price, 693 ; Rose v. Hart (1818), 2 Moore, C. P. 

547 ; Turner v, Thomas (187i), L. R. 6 C. P. 610. 


220 . — 

277, post. 

227. — 


273, post. 

228. — 
ante. 

229. — 


-.] — Rushforth v. 


Hadfield, No. 


-.]■ 


-HoLDERNESS V. COLLINSON, No. 
Fbrgusson V. Norman, No. 216, 


-.1 — Lilley 


V. 


Rarnsukv. TMn. 


post. 

230. Application of rule — Lien on horse at 
livery — For money lent.] — Donatty v. Crowther, 
No. 62, ante. 

231. What amounts to a contract — Delivery 
with notice of claim of general hen.] — ^An agree- 
ment entered into by a number of dyers, dressers, 
bleachers, etc., at a public meeting, that they 
would not receive any more goods to be dyed, 
etc., etc., but on condition that they should 
respectively have a hen on those goods for their 
general balance, is good in law ; & any one, who 
after notice of it delivers goods to either of those 
persons, must be taken to have assented to those 
terms, & consequently cannot demand goods so 
delivered to any such dyer, etc., without paying the 
balance of his general account. — Kirkman v. 
Shawcross (1794), 6 Term Rep. 14 ; 101 E. R. 
410. 


Annotation Distd. Opponheim r. Russell (1802), 3 Bos. 
& P. 42. 


Hinman (1916), 35 W. L. R. 121 ; 11 
W. W. R. 121. — CAN. 


b. Misdescription of property — Over- 
shitement .] — As a general i^e the 
fact that the olafm or statement 
describes more land than is subject to a 
lien does not defeat the lien as to the 
land properly subject thereto If there 
is no fraudulent intent, tc no one is 


Injured thereby. — Poiaox v. Thomson 
(1916), 34 W. L. R. 745 ; 10 W. W. R. 
865.— CAN. 

PART III. SECT. 2, 8UB>SE0T. 1. 

226 i. Oeneral rule .] — To constitute 
alien on any property, there must be a 
olear agreement for the speoiflo ^pro- 
priatlon of thd property . — Re Dadia 
Bibek, Dsbnabain Bose r. Leisr 


(1803), 2 Hyde, 267.— IND. 


226 ii. 
work under 


-.] — Whore a person does 
an entire contract with 


reference to goods delivered at different 
times such as to establish a lien, he Is 
entitled to that lien on all goods dealt 
with under that contract. — ^M iller v 
Nasmyth's Patent Press (Do., Xad 
(1882), I. L. R. 8 Oslo. 312.— INfa. 


Part III. — Gbijebal Lien. 
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282, ,] — CO. imported into England 

frozen meat purchased by them in Australia. For 
the purpose of financing the co. in the business 
pltfs. paid the price owing by the co. to the persons 
from whom the co. h^ bought the meat, & 
reimbursed themselves out of the proceeds of bills 
of exchange discounted by a bank, which bills had 
been drawn to the bank’s order by pltfs. & 
accepted by the co. The bills of lading for the 
meat were deposited with the bank as secuiity 
that the bills of exchange would be met. On the 
arrival of the meat in England the co. with the 
assent of the bank placed the meat in defts.’ 
cold store to be delivered by defts. to the bank’s 
order or against bills of lading. Defts.’ terms of 
storage, which were the terms usual in the trade, 
provided that defts. should have a general lien 
on the meat for all charges accrued & accruing 
against the storer or for any other money due from 
the owners of the goods. The co. having failed 
to meet their acceptances, pltfs. paid the bank 
& received the bills of lading from the bank & 
demanded delivery of the meat from defts. 
Defts. claimed to exercise a lien on the meat for 
charges due to them from the co. for the storage 
of other goods : — Held : the meat having been 
placed in defts.* store with the assent of the bank 
on the temis of defts. having a general lien, defts. 
were entitled to enforce the general lien against 
pltfs., who had succeeded to the rights of the bank 
as regards the meat. — Jowitt & Sons v. Union 
Cold Storage Co., [1913] 3 K. B. 1 ; 82 L. J. 
K. B. 890 ; 108 L. T. 724 ; 29 T. L. R. 477 ; 57 
Sol. Jo. 600 ; 18 Com, Cas. 185. 

Annotations : — CJonad. Casslls & Sassoon v. Holden Wood 

Bleaching Co. (1914), 84 L. J. K. B. 834. Refd. Penning- 
ton V. Ileliance Motor Works, [1923] 1 K. B. 127. 

.] — SeCj also, Carriers, Vol. VIII., 

p. 221, Nos. 1411-1415. 

Authority ot bank manager .] — See Bank- 
ers, Vol. III., p. 162, No. 242. 

233. Representation as to existence of lien 

-pActed on by representee.] — An equitable lien on 
title deeds relating to an estate in China, was 
created by verbal representations, leading the 
party in possession of such title deeds to consider 
that he held them not only as security for a portion 
of the purchase-money of the estate still unpaid, 
but also for the general balance of accounts which 
were then due, or might become due to him from 
a large mercantile firm in London : — Held : such 
representations being acted upon were equivalent 
to a written contract. 

The question of determination is, whether there 
was, on the part of the party making the representa- 
tion, a contract or representation so acted on as 
to be equivalent to a contract such as would give 
the party claiming the lien the lien he insists on 
for his general .balance. Neither he nor any one 
claiming through him can now be heard to dispute 
the existence of that lien which was stated to 
exist at the time when indulgence or acceptance 
was wanted & obtained (Giffard, V.-C.).- 
Watson V. Chapman, Chapman v. Watson 
(1868), 18 L. T. 706. 

See^ generally f Building Contracts, 

Vol. VII., pp. 416, 416. 

Contract Implied by usage.] — See Sub-sect. 2, 

post. 

234. Power to create — Receiver appointed by 
court — In debenture-holder’s action.] — Moss S.S. 
Co., Ltd. v. Whinnby, No. 80, ante. 

235. Extent of lien — Construction of contract — 
” All goods on hand ” — Whether materials for use 
In manufacture included.] — Defts. were the pro- 
prietors of a scribbling & fulling mill & were 


employed by H. & co. (amongst others) to scribble 
& full wools & cloths, under a stipulation that 
“ all goods on hand ” should be subject to a lien 
for a general balance. H. & co. dyed their wools 
on deft.’s premises, & kept there a quantity of 
oil & dye-woods, the oil being there for the purpose 
of being used as required by defts.’ servants in the 
process of scribbling, but kept locked up & 
delivered out in small quantities by a servant of 
H. & co., & the dye-woods to be used by H. & co. 
in dying the wools in an intermediate stage of the 
process of scribbling : — Held : the oil & dye-woods 
were not subject to the lien. — Cumpston v, Haigh 
(1836), 2 Bing. N. C. 449 ; 1 Hodg. 373 ; 2 Scott, 
684 ; 132 E. R. 176 ; sub nom. Compston v. 
Haigh, 5 L. J. C. P. 99. 

236. “ Goods ” — Whether engine 

under repair included.] — Kinnear v. Midland Ry. 
Co., No. 309, post. 

237. Goods shipped by receiver for 

debenture-holders — Lien for arrears of freight due 
from shippers — Whether freight due from company 
included.] — Moss S.S. Co., Ltd. v. Whinney, No. 
80, ante. 

Upon whom binding.] — See No. 295, post. 

Building owner’s lien.] — See Building Con- 
tracts, Vol. VII., pp. 415, 416. 


Sub-sect. 2. — By Custom or Usage. 

A. In General. 

238. General rule.] — Green v. Farmer, No. 
225, arde. 

239. .] — Rushforth v. Hadfield, No. 

277, post. 

240. ,] — If a party claim a lien on plates 

for his bill for printing from them, in order to 
establish it, he must show a course of dealing so 
general & uniform that persons must be supposed 
to form their contracts tacitly on the understand- 
ing that there is such an usage. Semble : there is 
no such usage, with respect to stereotype. Qu. : 
if there be with respect to copperplate printing. — 
Bleaden V. Hancock (1829), 4 C. & P. 152 ; 
Mood. & M. 465, N. P. 

Annotation : — ^Apld. St-eadman v. Hockley (1846), 15 M. & W. 

553. 

241. .] — Bock v. Gorrissen, No. 124, 

ante. 

Upon whom binding.] — See No. 295, post. 

Proof of custom or usage.] — See Customs & 
Usages, Vol. XVII., pp. 19 ef seq.^ 35 et seq. 

B. Persons Entitled. 

242. Agent — With notice that debtor not owner 
— Principal undisclosed.] — Merchants in London, 
upon the instruction of shipping agents at 
Havannah with respect to a cargo of tobacco to be 
consigned to the London merchants & alter 
receiving the shipping documents, effected policies 
of marine insurance in the ordinary form on behalf 
& for the benefit of all parties whom it might 
concern. The Havannah agents shipped & 
consigned the tobacco in their own names, but 
were in fact acting as commission agents for 
Havannah merchants to whom the tobacco be- 
longed ; & the London merchants before effecting 
the policies had notice that the Havannah agents 
had an unnamed principal. A total loss having 
occurred the London merchants received the policy 
moneys, but before receipt had notice that the 
moneys were claimed by the Havannah principals : 
— Held : an action lay by the Havannah principals 
against the London merchants for the policy 
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Sect. 2 . — Iloto arising : Svh~Bect. 2, B.) 

moneys ; the London merchants were not entitled 
to a lien upon the moneys for the balance of their 
general account with the Havannah agents, & 
could not in tliat action set off their claim to that 
balance, or set off anything except the premiums, 
stamps commissions in respect of the insurance. 
— Mildred, Goyenechb & Oo. v. Maspons y 
Hermano (1883), 8 App. Cas. 874 ; 63 L. J. Q. B. 
33 ; 49 L. T. 685 ; 32 W. R. 125 ; 5 Asp. M. L. 0. 
182, H. L. ; affg. S. C. evb nom. Maspons y 
Hermano v. Mildred, Goyeneche & Co. (1882), 
9 Q. B. D. 530, C. A. 

Annotations : — Mentd. Kaltenbach ». Lewis (1885), 10 App. 

Cas. 617 ; Harper v. Keller, Bryant (1915), 20 Com. CJais. 

291. 

See^ generally y Agency, Vol. I., pp. 547 ei seq. 

243. Banker.] — Bock v. Gorrissen, No. 124, 
ante. 

SeCy generallyy Bankers, Vol. III., pp. 283 
et seq. 

244. Bleachers — At Nottingham.] — A general 
lien established in the bleaching trade at Notting- 
ham. — Plaice v. Allcock (1860), 4 F. & F. 1074, 

N. P. 

246. .] — Pltfs., being possessed of a 

quantity of calico, sent it to some calico printers 
to be printed. The printers without any express 
authority from pltfs. so to do, sent on the calico 
to defts., who were bleachers, with instructions 
to them to bleach it. There was nothing in these 
instructions to indicate to whom the goods be- 
longed, but each piece of calico' was marked with 
pltfs.’ initials. On defts.’ invoices & on theii* 
correspondence paper was a printed notice that 
all goods received by them would be subject to 
a lien for the general balance of account. After 
defts. had bleached all the calico, & while half of 
it remained in their hands, the printers went into 
liquidation, being indebted to defts. in respect of 
a general balance of account between them. 
Pltfs. demanded delivery from defts. of the calico 
wliich remained in their liands, but defts., relying 
on an alleged custom in the calico printing trade, 
claimed to be entitled to retain the goods under a 
lien for the general balance of account between 
themselves & the printers. Defts. also asserted 
such a general lien by virtue of an authority from 
pltfs. to the printers to create such a lien to be 
implied from the ordinary course of business in the 
calico printing trade. In the alternative defts. 
asserted a particular lien for the price of bleaching 

E ltfs.’ goods : — Held : such alleged custom not 
eing proved, & there being no evidence of such 
implied authority, defts. were not entitled to 
retain the goods under either a general lien or a 
particular lien. — Cassils «& Co. & Sassoon & Co. 
V. Holden Wood Bleaching Co., Ltd. (1914), 
84 L. J. K. B. 834 ; 112 L. T. 373, C. A. 

Annotations : — Consd. Poimington v. Reliance Motor Works, 
[1923] 1 K. B. 127. Mentd. Groon v. All Motors, [1917 J 
1 K. B. 025. 

248, Calico printers.] — Calico printers have a 
lien for the general balance. 

The judge beii^ of opinion that this case fell 
within the rule laid down in Oreen v. Farmery No. 
225, ante, & that deft, would have no lien unless by 
special usage of the trade or the agreement of the 
parties, deft, called a witness, who proved that 
such was the universal mode of dealing in the trade, 
& that in an action wherein he was a deft., the 
right had been litigated & established ; & upon 


this evidence, deft, obtained a verdict. — Webb v. 
Fox (1797), Peake, Add. Cas. 167, N. P, 

247. .] — Calico printers have a lien for a 

general balance on goods delivered to them to 
print. Where calico ^oods are delivered to a 
person to have them printed, & such delivers them 
to a calico printer for that purpose, to whom he is 
then indebted ; the calico printer may hold these 
goods against the owner, by virtue of his lien. — 
Weldon v. Gould (1801), 3 Esp. 268, N. P. 

248. .] — Lilley V. Barnsley, No. 326, 

post. 

249. Commission agent.] — Knight v. Harri- 
son (1823), cited 4 M. & W. at p. 272 ; 150 E. R. 
1431. 

Annotation : — Mentd. Scarfe v. MorKa>Q (1838), 4 M. & W. 

250. Consignee of goods.] — Frith v. Forbes, 
No. 126, ante. 

251. Dyers.] — Dyers have not a general lien, 
independent of the usage of trade. A dyer has 
a lien upon an article delivered to him to be dyed, 
only for the particular price of dying that article, 
&, not for his general balance. — Bennett v, 
Johnson (1784), 2 Chit. 455 ; 3 Doug. K. B. 387 ; 
99 E. R. 710. 

252. .] — Dyers liave a lien on goods sent 

to them to dye, for the balance of a general 
account. — Savill v. Barchard (1801), 4 Esp. 
53, N. P. 

253. .] — As the usage was negatived, 

defts. could not retain for the price of dying any 
other than the particular goods dyed, or at mo^ 
only for the dying of such goods as were delivered 
to them at one & the same time under one entire 
contract. At any rate, the circumsLinces of 
defts. having had different parcels of goods in 
their hands at one time which had been delivered 
at several times, did not give them a lien on the 
goods in question remaining in their hands for the 

E rice of dying such other distinct parcels as had 
een returned to the owner {per Cur.). — Close v. 
Waterhouse (1802), 6 East, 523, n. ; 102 E. R. 
1388. 

254. Factors.] — Bock v. Gorrissen, No. 124, 
ante. 

255. .] — Green v. Farmer, No. 225, ante. 

See, generally. Agency, Vol. I., pp. 647 et seq. 
256. Fuller.] — Trover for cloths deposited by 
bkpt. previously to his bkpey. with deft., a 
fuller, for the purpose of being dressed : — Held : 
deft, was not entitled to detain them for his general 
balance for such work done by him for bkpt. 
previously to his bkpey. ; for there was no mutual 
credit within 5 Geo. 2, c. 30, s. 28. — Rose v. Hart 
(1818), 8 Taunt. 499 ; 2 Moore, C. P. 547 ; 129 
B. R. 477. 

Annotations : — ^Ezpld. Sampson v. Burton (1820), 2 Brod. & 
Bins:. 89. ConM. Booth v. Hutchinson (1872), L. II. 15 
Eq. 30. Bold. Astley v. Gumey (1869), L. IL 4 C. P. 
714. Mentd. Clarke v. Fell (1833), 4 B. & Ad. 404 ; 
Oibson V. Bell (1835), 1 Bing. N. C. 743 ; Young v. Bank 
of Bengal (1836), 1 Doac. 622 ; Stanger v. Miller (1865), 4 
H. & C. 1 ; Naorojl u. Chartered Bank of India (1868), 
L. R. 3 C, P. 444 ; Re Winter, Ex p. BoUand (1878), 8 
Ch. D. 226 ; Elliott v. Turquand (1881), 7 App. Cas. 79 ; 
Palmer v. Day, [1895] 2 Q. B. 018 ; Re Daintrey, Ex p. 
Mant, [1900] 1 Q. B. 646 ; Lister v. Hooson (1907), 77 
L. J. K. B. 161. 

Insurance broker.] — See, generally, Insurance, 
Vol. XXIX., pp. 84 et seq. 

257. Packer.] — A packer may retain goods till 
he is paid the price of packing, & if he has another 
debt due to him from the same person, the goods 
shall not be taken from him till he has paid the 


PART HI, SECT. 2, SUB-SECT. 2.— B. 

254 1. Fflcfora. 1— Evans v. Bullet (1823), 1 Nfld. L. R. 330.— NFLD. 
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whole^ notwithstanding debtor is become a 
bkpt . — Ex p, Beeze (1748), 1 Deac. 684, n.; 

1 Atk. 228 ; cited 4 Burr, at p. 2222 ; 26 E. B. 
146, L. C. 

Annotationa : — ExpUL Re Mathews, Ex p. Ockenden (1754), 

1 Atk. 235. Oonsd. Green v. Fanner (1768), 4 Bnrr. 2214 ; 

Houghton tj. Matthews (1803), 3 Bos. &; P. 485; Hose v. 

Hart (1818). 2 Moore, 0. P. 647. Expld. Yoiuiff v. Bank of 

Bengal (1836), 1 Doac. 622. Apprvd. de Fmld. Re Witt, 

Ex p. Shubrook (1876), 2 Ch. D. 489. B^. Jones v. 

Smith (17,94), 2 Ves. 372 ; Olive v. Smith (1813), 6 Taunt. 

66. Mentd. French v. Fenn (1783), 3 Doug. K. B. 257 ; 

Smith V. Hodson (1791), 4 Term Rep. 2lT ; Glennie v. 

Edmunds (1813), 4 Taunt. 776'; Sampson v. Burton 

(1820), 2 Brod. & Bing. 89; Easum v, Cato (1822), 6 

B. & Aid. 861 ; Barnett v. Brandao (1843), 1 L. T. O. S. 

387. 

258. .J— *Green V. Fahmer, No. 225, ante. 

269. .j — A packer is entitled to a general 

lien on the goods of his customer which are in his 
hands. — i2e Witt, Exp. Shubrook (1876), 2 Ch. D. 
489 ; 45 L. J. Bey. 118 ; 34 L. T. 785 ; 24 W. R. 
891, C. A. 

Annotation : — Bold. Re Catford, Ex p. Carr v. Ford (1894), 

71 L. T. 684. 

260. Printers.] — Bleaden v. Hancock, No. 
240, ante. 

281. .] — Regency Press, Ltd. v. Howes 

(H.) & Co., Ltd. (1923), Times, Mar. 1. 

282. Receiver.] — The receiver appointed by 
debenture-holders, who was also liquidator of a 
colliery co. & had become possessed of the proceeds 
of sale of the colliery plant for which he was 
accountable to the debenture-holders, claimed the 
right to retain the moneys as an indemnity fund 
against any future claims which might be made 
against him for damages to the surface arising out 
of his working of the coal ; — Held : he had no 
such hen at law, & no equitable hen either upon 
principle or authority. — Dyson v. Peat, [1917] 
1 Ch. 99 ; 86 L. J. Ch. 204 ; 115 L. T. 700 ; 01 
Sol. Jo. 131 ; [1917] H. B. R. 97. 

Ship's captain.]— =“<866, generally, Shipping. 

263. Silk factor.] — Deft., as factor for J., 
purchased from time to time large quantities of 
silk, & paid for same. No specific remittances 
were made to deft, by J. on account of any 
particular purchase, but a general account current 
was kept between them, which was made up every 
half year by deft., & then checked by J. & the 
next account began with the balance of the 
preceding one. After the purchase of a certain 
lot of silk by deft., two such accoimts were 
delivered, & balances struck, which showed that 
deft, had, subsequent to the purchase of this silk, 
received remittances from J. amply sufficient to 
cover both its price & also all the preceding items 
of the account against him ; — Held : this amounted 
to a payment to deft, of the price of the goods in 
question, so that a custom which entitled him to 
sell only in case such payment had not been made, 
did not apply. — Siebel v. Springfield (1803), 
3 New Rep. 36; 9 L. T. 324 ; 12 W. R. 73. 

Annotations : — Bold. Johnson r. Stear (1863), 16 C. B. N. S. 

330. Mentd. Do Comas v. Frost (1806), 3 Moo. P. C. C. 

N. S. 168. 

Solicitors.] — See Bankruptcy, Vol. IV., p. 232, 
No. 2172 ; Vol. V., p. 632, No. 5689 ; Companies, 
Vol. IX., pp. 651 ei sea. ; Vol. X., p. 952, Nos. 
6525-6529 ; Discovery, Vol. XVIII., pp. 113 et seq., 
Nos. 645-669 ; Execution, Vol. XXI., p. 643, 
No. 2228 ; Executors, Vol. XXIII., p. 278, 
Nos. 3433-3436 ; Insurance, Vol. XXIX., p. 387, 
Nos. 3089, 8090 ; generally, Solicitors. 

264. Stockbroker.]— Stockbrokers advancing to 
bankers, their customers, a specific loan upon 
specific securities, have thereon not only a special 
lien in respect of such loan, but also a gener^ lien 
in respect of whatever else may be due to them 

J. — ^VOL. XXXII. 


from the bankers on account of their general 
business transactions ; the rule in such cases 
being that the general lien is not excluded by a 
special contract, unless the special contract be 
inconsistent with it. The circumstance that the 
securities, though treated by the bankers^ as their 
own, belonged, in fact, to third parties, if not to 
the brokers when making the advance, does not 
affect their right to a general lien. — Jones v. 
I^PPERCORNE (1858), John. 430; 28 L. J. Ch. 
168 ; 32 L. T. O. S. 240 ; 5 Jur. N. 8. 140 ; 7 
W. R. 103 ; 70 E. R. 490. 

Annotations : — Consd. Book v. Gorriasen (1860), 2 De G. F. 

& J. 434 : Re Bowes, Strathmore v. Vane (1886), 33 Ch. D. 

586. Foild. Re London & Globe Finance Corpn,, [1902] 

2 Ch. 418. Consd. Hope tJ. Glendlnningr, [1911] A. C. 

419. Mentd. Inman v. Clare (1858), John. 769 ; Leese 

V. Martin (1873), L. R. 17 Eq. 224. 

285. .] — Documents relating to shares 

belonging to a customer were held by stockbrokers 
to secure a specific advance of £15,000. When 
this amount was repaid the documents were left 
with the brokers, & on subsequent transactions 
on the Stock Exchange by the customer, acting 
through the same brokers, losses were made for 
which the customer was liable to the brokers 
Held : although the specific purpose of the deposit 
had been satisfied by the repayment of the £15,000 
the brokers had a general lien on the shares for 
the amoimt due in respect of the Stock Exchange 
transactions. — Re London & Globe Finance 
CORPN., [1902] 2 Ch. 416 ; 71 L. J. Ch. 893 ; 87 
L. T. 49 ; 18 T. L. R. 679. 

Annotation: — Consd. Hope v. Qlendinnlng, [1911] A. C. 

419. 

See, generally. Stock Exchange. 

Sub-contractor.] — See No.. 324, post. 

266. Warehousekeeper — London.] — In trover 
deft, justified the retaining of the goods under an 
ancient custom from time immemorial used in the 
trade of public warehousekeepers in London, for 
all such public warehousekeepers to have a general 
lien upon all goods from time to time housed or 
remaining in their warehouses, for & in the name 
of the merchants or other persons by whom such 
public warehousekeepers are retained or employed, 
for all moneys, or any balance thereof, due from 
such merchants or other persons to such public 
warehousekeepers for or on account of advances 
or expenses which such public warehousekeepers 
should have made or been put to in or about the 
payment of duties or of customs on goods consigned 
to them from abroad, or the payment of freight, & 
other charges for the conveyance of such goods to 
the port of London, or the entering, landing, & 
warehousing such goods : — Held : such custom 
was unreasonable & unjust, could not be 
supported in law. — Leuckhart v. Cooper (1836), 
3 Bing. N. C. 99 ; 7 C. & P. 119 ; 2 Hodg. 150 ; 
3 Scott, 521 ; 6 L. J. C. P. 131 ; 132 E. R. 347. 

Annotations : — Consd. Dresser v. Bosanquet (1862), 32 L. J. 

Q. B. 67. Reid. Kaltenbach r. Lewis (1883), 24 Ch. D. 

64 ; Re Catford, Ex p. Caxr v. Ford & Canning (1894), 

43 W. R. 159. 

267. Bristol.] — Re Hancock, Ex p. Lud- 

low, [1879] W. N. (35. 

288. .] — There is a custom in the 

city of Bristol that a warehousekeeper is entitled 
to a general lien on all goods warehoused with him 
which are the property of the depositor, for all 
warehouse rent, labourage, & other charges, in 
connection with such goods or with any other 
goods warehoused by the same person either 
before or after . — Re Catford, Ex p. Carr v. 
Ford (1894), 71 L. T. 584 ; 43 W. R. 159 ; 11 
T. L. R. 62 ; 39 Sol. Jo. 65 ; 1 Hans. 488 ; 15 
R. 3. 
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Sect* 2 . — Hoto arising: Sub-eed* 2, B,; eub^eede, 
8) 4 <£? 5> Sed, S.] 

269 . .] — Hill & Sons v. London Centrax 

Mabeets Cold Storage Co., Ltd., No. 149, ante* 

See, generally. Bailment, Vol. III., pp. 76 d 
Beg. 

270* Wharfinger.] — A wharfinger has a lien 
on goods brought to hia wharf for the balance of 
a general account. — N aylor v. Mangles U794), 
1 Esp. 109, N. P. 

^nnotaHona — Coafd. Spears v. Hartly (1800), 3 Esp. 81 ; 

R. t>. Humphery (1825), M'Cle. & Yo. 173. Bz]^. Holder- 

ness V. Colllnson (1827), 6 L. J. O. S. K. B. 17. Bdd. 

Rushforth ». HadJQeld U805), 2 Smith, K. B. 634. 

271. .] — wharfinger’s general lien on 

the goods of his customer in his possession for 
his balance, in respect of freight & wharfage, due 
before the teste of an immediate extent, issued 
against such customer being the Crown’s debtor, 
shall prevail against the extent. 

Qu. : whether a wharfinger’s lien for ware- 
house room stands on the same footing. 

Where a wharfinger detained goods on his pre- 
mises, seized there under an immediate extent, in 
respect of a lien for wharfage, which was after- 
wards established, his claim for warehouse room, 
from the teste of the extent till the forcible removal 
of the goods was allowed. — R. v. Humphery 
( 1825), M‘Cle. & Yo. 173 ; 148 E. R. 371. 

Annotations: — Reid. Giles r. Grover (1832), 9 Bing. 128; 

Scarfe v, Morgan (1838), 2 Jur. 569 ; British Empire 

Shipping Co. V. Somes (1858), 27 L. J. Q. B. 397. 

272. .] — Goods consigned to a factor for 

sale, & by him deposited in the warehouse of a 
wharfinger, cannot be held by the latter to answer 
his general demand against the factor. — M ellish 
V. Cattley (1826), 5 L. J. O. S. K. B. 74. 

273. .] — A wharfinger at Hull claimed a 

general lien for wharfage, labourage (comprising 
landing, weighing, & defivery), & warehouse rent. 
The claim for wharfage was admitted ; but as 
to the residue, upon a case, stating that in Hull 
such claim had, in a great majority of instances, 
been acquiesced in, but in others, had been re- 
jected, & that the right had long been, & still 
was, a disputed point there : — Held : the claim 
could not be supported, as the right of general 
hen arises out of an express or impUed contract, 
of which the former had not been made, & the 
latter could not be inferred from the circumstances 
stated in the case. — H oldebness r. Collinson 
( 1827), 7 B. & C. 212 ; 1 Man. & Ry. K. B. 66 ; 
6 L. J. O. S. K. B. 17 ; 108 E. R. 702. 

Annotation : — Retd. Dresser v. Bosauquet (1862), 11 W. R. 

116. 

274. .] — S., a woolstapler at Huddersfield, 

was in the habit of making purchases of wool, 
which he directed to be consigned to deft., a 
wharfinger & shipping agent at Huh, who for- 
warded them to him at Huddersfield by carrier. 
In July, 1841, S. purchased certain wool in Scot- 
land, which was paid for by E., his agent there, 
& by him forwarded to deft, at Hull. Part of 
this wool, consisting of ten bags, arrived at Hull 


on Sept. 27, & a portion of it was, at ten o’clock 
on that morning, taken iiossession of by deft., 
the remainder being taken possession of by him 
between ten o’clock & four. B. received from S., 
in repayment of the advances made by him for 
, the purchase of the wool in question, acceptances 
of S., which were running at the time of S.’s 
bkpey., & were afterwards dishonoured. On 
Sept. 21, E. received a letter from 8., in which he 
iniormed him of his insolvency, & directed him to 
get the wool, & do the best he could to save him- 
self. Accordingly, on some day between Sept. 26 
& Oct. 1, E. gave directions to deft, to seize the 
wool. The remaining portion of the wool arrived 
at Hull on Oct. 3, « was delivered into deft.’s 
warehouse on Oct. 6, 7 & 8. An act of bkpey. was 
committed by 8. on Sept. 22 ; the fiat was dated 
& issued on Sept. 27, & was signed between twelve 
o’clock & two o’clock on that day, but it did not 
appear at what hour it was delivered out. Deft., 
who claimed to retain the wool in satisfaction of a 
general balance, had been in the habit of sending 
to bkpt., by the carrier, together with the goods, 
printed delivery, orders which stated that all 
goods were considered as general lien, subject not 
only to freight, but also to the balance of any 
former account due from the owners or consignors. 
These orders had been seen more than once in 
bkpt.’s hands, &> on one occasion the weights 
therein stated had been altered by him : — In an 
action of trover by the assignees of 8. to recover 
the value of the thirty-six bags of wool : — Held : 
( 1 ) E. had no right to the goods, in respect of which 
deft, could retain them ; (2) deft, h^ not estab- 
lished any right of general lien, by virtue of which 
he could retain any part of the goods. Semble : 
2 & 3 Viet. c. 29, operates to piotect a claim of 
general lien on goods of a bkpt. coming into the 
hands of the party before the fiat, without notice 
of an act of bkptcy. — Bowman v. Malcolm (1843), 
11 M. & W. 833 ; 12 L. J. Ex. 397 ; 1 L. T. O. 8. 
386 ; 152 E. R. 1042. 

276. .] — Bock v. Gorrissen, No. 124, 

ante. 

-.] — See, generally. Bailment, Vol. III., 
pp. 75 ri seq, 

\ 

Sub-sect. 3. — By Course op Dealing. 

276. General rule.] — Green v. Farmer, No. 
225, anle. 

277. .] — Where no lien exists at common 

law it can only arise by contract wdth the par- 
ticular party, either express or implied : it may be 
implied either from previous dealings between the 
same parties upon the footing of such a lien, or 
even from a usage of the trade so general as that 
the jury must reasonably presume that the parties 
knew of & adopted it in their dealing. But 
where, as in the case of a common carrier claiming 
a lien for his general balance, such a lien is against 
the policy of the common law & the custom of 


269 1. Warehousekeeper. \ — Smith (E 
A.), Ltd. v. Campbell (1911), i 
W. L. R. 493.— CAN. 

c. FumUure mover.] — A fumltiu 
mover is entitled to a possessory lie 
on proof of nsa^re of 8n<A claim to th 
distriot. — ^W kloh v . Scott (B. C. 
119191 3 W. W. R. 425.— CAN. 

d. Maierialman.] — Where a materia 
man furnishes material to an own* 
of certain land ostensibly for the coi 
stmotlon of a building; on that lan< 
the materialman is entitled to a lie 
on that land thongrh It be afte^ 
wards proved that the materials wei 


,,*W!tually incorporated In the 
building^— Canadian Lumber Yards, 
oJP' P'f^usoN, 11920J 1 W. W. R. 
400. — CAN. 

s. Stockbrokers — On uncompleted 

Btockbroken 

to Edlnbnrrh, dafmed to retain to theii 
n^ds an unoompletod transfer ol 
PUTOhaeed « paid lor by resp, 
unm a daim by applts. ariaing out of a 
subsequent transai^on between them 
& i^.^was satlsaed >-Hdd : applte. 
M stockbrokers had a general Ueu on 
the transfer in question until the claim 
agalnat resp. waa sattsfled.—HoPB & 


Co. V. Glendinnino, [19111 A. C. 419. 
—SOOT. 

f. Law agent*] — The only person 
who has a right of retention available 
against every one is a law agent. — 
Macrae v. Lbuth, [1913] S. C. ^1 ; 60 
So. L. R. 406 ; 1 8. L. T, 273,— SOOT. 

g. Caknderers dt packers.] — Oalen- 
derers Sc packers in Glasgow have 
by usage of trade, a right to retain 
goods for a general balance. — Btbonq 
V. Philips Sc Co. (1878), 6 R. (Ot. 
of Bess.) 770 ; 16 So. L. R. 443. — 
•GOT. 
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the realm, which only gives him a lien for the 
carriage price of the particular goods, there ought 
to be very strong evidence of a general usage for 
such a lien to induce a jury to infer the knowledge 
& adoption of it by the particular parties in their 
contract i & the jury living negatived such a 
general usage, though proved to have been fre- 
quently exercised by defts. <fc various other 
common carriers throughout the north for ten 
or twelve years before, & in one instance so far 
back as thirty years, though not opposed by other 
evidence, the ct. refused to grant a new trial. 
Semble : the cts. lean very strongly against the 
establishment of a lien for a general balance by 
carriers as a usage of trade. 

Growing liens are always to be looked at with 
jealousy, & require stronger proof. They are en- 
croachments upon the common law. If they are 
encouraged the practise will be continually ex- 
tending to other trades & other matters. The 
farrier will be claiming a lien upon a horse sent 
to him to be shod (Lord Ellenborough, C.J.). 
— Bushporth V. Hadpield (1806), 7 East, 224 ; 
3 Smith, K. B. 221 ; 103 E. R. 86 ; 'previous 
'proceedings (1805), 6 East, 619. 

Annotations: — Be!d. Judaon v, Etheridge (1833), 3 Tyr. 

954 ; United States Steel Products v. G. W. Ky., 

(19161 1 A. C. 189. 

278. .] — Fergusson V. Norman, No. 215, 

ante. 


Sub-sect. 4. — By Statute. 

279. Whether excluding lien by usage.]- 

Green v. St. Katherine’s Dock Co., No. 129, 
ante, 

280. .1 — A dock co.’s special Act enabled 

them to detain, until payment, any timber, goods, 
etc., on which the “ owner, consignor, or con- 
signee,” should not have paid the charges for 
wharfage, rent, etc., given by the Act ; & if timber, 
goods, etc., should have been removed without pay- 
ment, to restrain & detain & sell ” any goods & 
chattels of the owner, consignor, or consignee 
respectively.” A subsequent Act incorporated 
parts of Harbours, Docks, & Piers Clauses Act, 
1847 (c. 27) ; by sect. 3 of which the word “ owner,” 
when used in relation to ” goods,” includes ‘‘ any 
consignor, consignee, shipper, or agent for sale 
or custody of such goods, as well as the owner 
thereof ” ; & by sect, 45 of which a dock co., if 
goods have been removed without payment of 
rates, etc., “ may distrain or arrest any other 
goods within the limits of the dock, etc., belong- 
ing to the person liable to pay such rates, & may 
sell,” etc. :—Held : (1) the dock co. had no right 
to detain timber really belonging to A., but stand- 
ing in their books in the name of the brokers 
C. M. & co., for unpaid rent & rates due on other 
goods which stood in the same broker’s name, 
but which did not belong to A. ; (2) it was not 
necessary to consider the question whether at 
common law the co. could have had a general 
lien for the first of their charges, which was for 
wharfage & wharfingers only, the relations of the 
partis being regulated by the special Act of 
Parliament under which they acted. — Dresser v, 
Bosanqubt (1863), 4 B. & S. 486 ; 2 New Rep. 
372 ; 32 L. J. Q. B. 374 ; 9 Jur, N. S. 468 ; 11 

W. R. 840 ; 122 B. R. 642, Ex. Ch. ^ ^ 

ArmotaHon .^As to (3) Reid. Re Catford, Ex p. Carr & 

FoM (1894), 1 Mans. 488. 


Under Harbours, Do^, & Piers Clau^ Act, 
1847 (c. 27), s. 45.}— Waters & Water- 
courses. 


Sub-sect. 6. — Other Oases. 

281. Whether by general assignment of all 
effects — Assignment an act of bankruptcy.] p. 

Smith, No. 213, ante. 


Sect. 3.— EFFECT OF UQUIDATION AND 
BANKRUPTCY. 

282. Bankruptcy of debtor.] — The attorney hw 

a lien upon the papers in the same mann er ^mnst 
assignees as against bkpt. ; & though this does 
not arise by any express contract or agreement, 
yet it is as effectual, oeing an implied contr^t by 
law. But as to papers received after the bkpey., 
they cannot be retained ; & therefore, if the 

assignees desire it, the bill may be taxed, & upon 
payment, papers delivered up ; dc thw al^ough 
the attorney had come in, & proved his debt, for 
a creditor who has a security may come in & prove 
his debt, because possibly his security may proye 
deficient (Lord Talbot, G.),—Ex p. Bush (1734), 
2 Eq. Cas. Abr. 109 ; 22 E. R. 93, L. O. 

283. .] — Ex p. Deeze, No. 257, ante. 

284. .] — Ex p. Andrews (1764), 1 Cooke’s 

Bankrupt Laws, 8th ed. 423, L. 0. 

285. .] — Ex p. Smith, No. 213, ante, 

286. Bankruptcy of principal — Effect on factor’s 
lien.] — A cargo came into deft.’s possession 
as factor on Oct. 21. & was sold by him on 
Oct. 26, on which day the principal committed 
an act of bkpey. The proceeds of sale were re- 
ceived by deft, at some subsequent time : Held .* 
as deft, became lawfully possessed of the cargo 
before the act of bkpey. he had a right to proceed 
with the sale, to receive the money, & to hold it 
in payment of his own balance as against bkpt. s 
assignee. — Robson v. Kemp (1802), 4 Esp. 233, 
N P 

Annotofion Mentd. Smallcombe r. Bruges (1824), M'Cle. 


— s., who had for many years 


45. 

287. ■■■■ ' .J •J., TT i.W ^ J 

raded as a timber merchant in his own name, 
entered into an agreement with F. & Co., who were 
ilso timber merchants, to carry on his business 
thenceforth as their agent at a remuneration by 
svay of a share of profits. The business wm thence- 
forth carried on under this agreement, but m the 
aame of 8. as before. S. dealt with the timber 
in his possession as if he were the absolute owner 
[)f it, except as between himself & P. & co., & there 
pras nothing done to inform the outside world of 
the change which had taken place. In the coui^ 
of the business P. & co. drew bills on S., winch he 
accepted in his own name to be protected by P. 
& co. Both P. & CO. & afterwards S. filed 
bion petitions. Before S.’s liquidation, F. ® 
co.’s trustee demanded the timber in his hands, 
wMch was refused: — Held: to the extent of 
the current biUs, S.’s estate had a hen on the 
timber. Semble : the reputed ownership clause 
applies to goods in the hands of a factor, umess 
the relation of principal & factor is nol^l^. 
— Be Fawcub, Ex p. Buck (1876), 3 Ch. D., 796 ; 
34 L. T. 807. 


part 111. SECT. 8. 

8881. Bankruptcy of deblor.J— Jasper Iaqdob Oo., Ltd., Ex p. Boorr (1915), 82 W. L. K. 213 
25 D. L. R. 


9 W, W. R. 6, 864 ; 


It 2 
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8tct, 8. — Effect of liquidation and bankruptcy. Sects. 

4, 5 <fc 6.] 

288. Effect on agent’s Uen.] — business, 

which was the property of A., was carried on in 
the name of B., who was the agent of A. at a 
fbced salary ; [B.j being under considerable 
liabilities in respect of that business, [A.] became 
bkpt. ; [B.] was held to have a lien on the pro- 
perty of the concern to the extent of his liabilities ; 
& the assignees of [A.] were restrained from inter- 
fering with the business or the property belonging 
to it, & from receiving moneys due to it. — Fox- 
CHAFT V. Wood (1828), 4 Russ. 487 ; 38 B. B. 
888, L. C. 

289. .] — ^A CO. employed an agent 

for the sale of goods in a shop taken for that purpose. 
The agent was to be paid a commission on the 
sale, & he was to accept bills for the co. for such a 
reasonable amount as was represented by the 
goods on his premises ; & if on the bills arriving 
at maturity the agent had not sufficient funds in 
his hands to meet the bills the co. were to make i 
good the difference. The co. failed & was woimd 
up, & at that time a bill accepted by the agent 
had not arrived at maturity : — Held : the agent 
had a lien upon the goods in his hands for the 
amount of the bill. — Re Pavy’s Patent Felted 
Fabric Co. (1870), 1 Ch. D. 631 ; 45 L. J. Ch. 
318 ; 24 W. R. 607. 

290. Possession obtained after petition — Before 
winding up order — Carrier’s llen.J^The N. Iron 
& Steel CO. was indebted to the M. Ry. co for goods 
carried by the latter for the former. A petition 
was presented praying for a winding up order of the 
N. co. That co. then sent other goods to the M. 
co. for carriage by them, after which an order was 
made to wind up the N. co. The M. co. then 
refused to deliver to the official liquidator of the 
N. CO. the goods in their hands, claiming a lien on 
them for the debt previously due for the carriage 
of the other goods. The official liquidator of the 
N. CO. then took out a summons in chambers to 
obtain delivery of the goods to him on payment of 
the money due for the carriage thereof : — Held : 
the summons must be dismissed, & the official 
liquidator of the N. co. must pay the debt due to 
the M. co. if he wished to obtain possession of the 
goods in their hands. — Re Northfield Iron & 
Steel Co., Ltd. (1866), 14 L. T. 695. 

Annotation ;-~Distd. Re Bushell, A’x p. G. W. Ily, (1882), 

22 Ch. D. 470. 

291. Lien by contract.] — In 1876 an 

agreement was entered into between the L. Coal 
co. & the G. W. Ry. co., by which coals consigned 
by the coal co. were carried to a “ ledger account,” 
one condition of which was, that the goods & 
waggons belonging to or sent by the person having 
a ledger account should be subject to a general 
lien in favour of the railway co. for all moneys 
due to them, etc., from such person on any account, 
such lien to take effect immediately after the 
failure of payment on demand of any sums appear- 
ing to be due on the ledger account ; “in case of 
bkpcy., insolvency, or stoppage of payment, such 
lien to take effect immediately for any sum appear- 
ing due in the books of the co.,” with a right to 
sell such goods & waggons, &> out of the proceeds 
to retain the sums due. The coal co. became in- 
solvent, & on Dec. 16, 1886, a petition was pre- 
sented for winding up, & in Feb. 1886, an order 
to wind up was made, & on Jan. 20 following a 
provisional liquidator was appointed. When the 
petition was presented the coal co. was indebted 

co. in respect of charges for freight. 
Of the fifteen waggons in use by the coal co., ic 


employed in carrying coal over the railway co.’s 
line, nine had been received by the railway co. 
prior to presentation of the winding up peUtion 
« had been detained by them ever since ; four in 
the possession of the railway co. when the petition 
was presented had travelled up &> down the line 
since, but returned into the possession of the 
railway co. before the date or the winding up 
order ; two did not come into the possession of 
the railway co. until between the presentation of 
the petition & the winding up order. The liqui- 
dator claimed delivery up by the railway co. of 
the fifteen waggons which the co. claimed to 
retain in satisfaction of the general lien under the 
agreement : — Held : the lien given to the railway 
CO. by the agreement, which was made for the 
ordinary purposes of the coal co.’s business, was 
good & valid, & took effect upon the insolvency 
of that CO., & had not been displaced by anything 
that had taken place in the winding up proceed- 
ings. — Re Llangennech Coal Co. (1887), 66 
L. T. 475. 

292. Receiver & manager appointed.]- 

A trader opened with a railway co. a credit 
account for freight, by which it was agreed that 
the co. should have a general lien for all moneys 
due by him to them on any account on all goods 
belonging to him in their hands. He afterwards 
filed a liquidation petition, under which a receiver 
of his property & manager of his business was 
appoin^d. In order to carry on the business the 
receiver bought some goods, which he paid for 
with his own money, & sent them to the co. con- 
signed to the trader. The co. claimed the benefit 
of the agreement, & refused to deliver the goods 
until they were paid the amount which the trader 
owed them for freight due at the time of the filing 
of the petition. The receiver in order to obtain 
the goods paid the co. £60 under protest, 
& then applied to the Ct. of Bkpcy. to order the 
CO. to repay him the £50, & an order was made 
accordingly : — Held : the Ct. of Bkpcy. had no 
jurisdiction to make the order. Semble : the co. 
would have no defence to an action by the receiver 
for the £50. — Re Bushell, Ex p. Great Western 
Ry. Co. (1882), 22 Ch. D. 470 ; 62 L. J. Ch. 734 ; 
48 L. T. 196 ; 31 W. R. 419, C. A. 

298. PossessloiT at date of petition — Lost & 
recovered before winding up order.] — Re Llangen- 
nech Coal Co., No. 291, ante. 

294. Possession obtained after winding up order 
— Debt accrued due before Uquldation.] — In 1864 
an agreement was entered into between pltfs., a 

i ’oint stock co., limited, & defts., a railway co., 
)y which goods consigned to pltfs. were carried 
by defts. on a credit account ; one condition being 
that the goods or waggons belonging to or sent by 
pltfs. should be subject to a general lien in favour 
of defts. for all moneys due to them from pltfs., 
to take effect at the option of defts. at any time 
after the failure of payment of any sums appear- 
ing due on the credit account, or in case of bkpcy., 
insolvency, or stoppage of payment. Coke had 
been carried for some time by defts. for pltfs. 
under this agreement, & on Nov. 19, 1866, there 
was £2,000 due from pltfs. to defts. on the account 
for candage. On Oct. 80, 1866, a petition for 
winding up pltfs.’ co. was presented by a creditor, 
& notice was given in the London OaoeUct Sc on 
Nov. 16 an order for winding up was made under 
Companies Act, 1862 (c. 80). On Nov. 19, an 
official liquidator was appointed ; but the formal 
appointment was not zn^e tUl Nov. 30. Pltfs.’ 
business was still carried on under the liquidator ; 
Sc on Nov, 20, coke consigned to pltfs.’ co. was put 
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iji j^rjicks belonging to pltfs. on defts.’ line, & they 

detained them at the place of loading for three 

days, in exercise of their general lien ; but, on the 

liquidator informing them of the order for winding 

up, mey forwarded the trucks at once. An action 

having been brought by the liquidator in the 

name of the co. for this detention : — Held : the 

acfaon was maintainable. — Wiltshire Iron Co, 

Co. (1871), L; R. 6 Q. B. 

IVi J 23 L. T. 666 ; 19 W. R. 

035, Ex. Ch. 

Annotoiion j^ntd. Sankoy Brook Coal Co. v. Marsh (1871), 
Jj. It. 6 Exoh. 185. 

See, also, No. 80, ante. 


Sect. 4.— EXTENSION OF PARTICULAR TO 
GENERAL UEN. 


296. By usage — As between carriers & con- 
signee — Whether rights of consignor affected.] — 

(1) An usage for carriers to retain goods as a lien 
for a general balance of account between them & 
the consignees, cannot affect the right of the 
consignor to stop the goods in transitu. 

(2) I think it impossible to maintain that an 
agreement between the consignees of goods & the 
carriers upon the western road can put an end to 
the right of stopping in transitu vested in the 
consignors of goods before that agreement existed 
(Lord Alvanley, C.J.), 

(3) A special acceptance can only be made wuth 
the consignor or his servant when he brings the 
goods : it cannot be made with the consignee. 
Nor can the consignor agree that the consignee 
shall not take the goods until he shall have paid 
the general balance (Rooke, J.). — Oppenheim v. 
Russell (1802), 3 Bos. & P. 42 ; 127 E. R. 24. 


Annotations : — As to (1) Consd. Leuckhart v. Cooper (18:}6), 
3 Bing. N. C. 99. Bold. Klchardson v. Goss (1802), 3 
Bos. & P. 119 ; Harris v. I'ackwood (1810), 3 Taunt. 
264 ; Morley v. Hay (1828), 3 Man. & Ily. K. B. 396; 
Jackson v. Nichol (1839), 5 Bing. N. C. 508 ; Peareon v. 
Goschen (1864), 17 C. B. N. S. 352 ; Booth S.S. Co. v. 
Cargo Fleet Iron Co., [191 6J 2 K. B. 570 ; United States 
Steel Products Co. r. G. W. Ky., [191(5] l A. C. 189. 


296. By agreement — Between carriers & con- 
signees — Whether rights of consignor affected.] — 
Oppenheim V. Russell, No. 295, ante. 

297. Between carriers & consignor — 

Whether rights of carrier against consignee 
affected.] — Oppenheim v. Russell, No. 295, ante. 

298. Between warehouseman & vendor — 

After goods sold — Whether purchaser bound.] — 
Where goods have been warehoused, & the owner 
has sold them, although the purchaser has not 
taken possession of the goods, a document pur- 


porting to give the warehousers a lien for sums 
due to them by the vendor, is not binding upon 
the purchaser. — Nic^eolson v. Harper, [1896] 2 
Ch. 416 ; 64 L. J. Ch. 672 ; 73 L. T. 19 ; 69 J. P. 
727 ; 43 W. R. 660 ; 11 T. L. R. 435 ; 39 Sol. Jo. 
624 ; 13 R. 667. 

299. What amounts to agreement.] — 

Kjnnbar V. Midland Ry. Co., No. 309, poet. 

300. By notice — As between carrier & owner — 
Right to retain for general balance of consi^ee — 
Consignee a factor.] — A carrier had given notice 
that all goods would be subject to a lien, not only 
for the freight of the particular goods, but also 
for any general balance due from their respective 
owners. Goods having been sent by the carrier 
addressed to the order of J. a mere factor : — 
Held : the carrier had, not as against the real 
owner, any lien for the balance due from J. Qu. : 
whether, if the notice had been, that all goods, 
to whomsoever belonging, should be subject to a 
lien for any general balance that may be due 
from the persons to whom they are addressed, he 
would have any right to retain the goods for the 
balance due from J. — Wright v. Snell (1822), 
5 B. & Aid. 350 ; 106 B. R. 1219. 

Annotations : — Apld. Leuckhart v. Cooper (1836), 3 Bing. 

N. C. 99. Consd. Cassils &c Bassoon v. Holden Wood 

Bleaching Co. (1914), 84 L. J. K. B, 834. Bold. United 

States Steel Products Co. v. G. W. Ily,, [1916] 1 A. C. 

189. Mentd. Illley v. Horne (1828), 5 Bing. 217. 


Sect. 5.— AGAINST WHOM OPERATIVE. 
Particular lien — Extended to general lien.] 

See Sect. 4, ante. 


Sect. 6.--PLEADING. 

See, generally, Pleading. 

301. Must be specifically pleaded.] — In an 

action of detinue for certain goods, to wit, one 
thousand yards of broad cloth & two pieces of 
other cloth, deft, by his plea claimed a lien for 
fulling the cloths mentioned in the declaration ; 
& it ax^peared at the trial that originally eight 
pieces of cloth had been delivered at the same 
time to deft, to be fulled, & that six out of the 
eight pieces had afterwards been redelivered : — 
Held : the plea only extencied to the two pieces 
actually detained, & deft, could not under that 
plea set up a claim of lien for fulling more than two 
pieces, but should have asserted specifically his 
claim in respect of the eight. — Coombs v. Noad 
(1842), 10 M. & W. 127 ; 2 Dowl. N. S. 315 ; 11 
L. J. Ex. 409 ; 152 E. R. 410. 


PART III. SECT. 6. 

h. Misdescription of property — Lien 
on land — Right to amend.] — R afusk 
V. Hunter, Macdonald ». Hunter 


(1906), 12 B. C. R. 126 ; 3 W. L. R. 
381.— CAN. 

k. Readiness to abandon lien — 


On tender of amount due.] — J uoqbr* 
NAUTH D033 V. BrIJNATH D033 (1878), 
1. L. R. 4 Caic. 322 ; 3 C. L. R. 375 — 

IND. 
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Lusn. 


Part IV. — Particular Lien. 


Sect. 1 . — ^IN GENERAL* 

802. Possession wrongfully obtained.]— If a 
surveyor by order of the vestry demolish part of 
a building not within the line, & remove the 
materials to a place of his own, & claim a lien for 
the expenses, this amounts to a conversion. — 
Seab V. Frbebody (1858), 31 L. T. O. S. 131 ; 22 
J. P. 707. 

See, generally, Part II., Sect. 8, sub-sect. 1, B. 
(o), ante. 

303. Creation of lien — By one co-owner.] — 

Tlie secret removal of entire chattels by one 
tenant in common, without the consent or know- 
ledge of the other, & for the pu^ose of selling them 
& applying the proceeds to his own use, doe s not 
amount to a conversion, nor is it an unlawful ^t 
for which the co-tenant can maintain an action 
at law, even although the removal has created a 
lien on the chattels by a third party. — J ones v. 
Brown (1856), 25 L. J. Ex. 345 ; 27 L. T. O. S. 
203 ; 4 W. R. 680. 

Annotation : — Befd. Nybnrg v. Hemdela&r (1802), 8 T. L. R. 
395. 

304. Arising out of contract — Contract must 
be certain.] — To an action of detinue for title 
deeds, deft, pleaded that K. was seised of the mes- 
suages to which they related, & devised them to 
D. for life, who agreed with deft, to sell him all 
her interest therein ; before this agreement, the 
deeds were in the custody of deft, as D.’s agent, 
& that, upon the making of the agreement, D. 
left them in the possession of deft., that he might 
hold them until the agreement was performed 
etc. ; — Held : this statement did not show with 
sufficient certainty any contract whereby deft, 
acquired a lien on the deeds. — R obertson v. 
Showier (1845), 13 M. & W. 609 ; 2 Dow. & L. 
687 ; 14 L. J. Ex. 120 ; 163 B. R. 254. 

Annotations : — Mentd. Fancourt v. Thome (1846), 9 Q. B. 
312 ; Belfast & Ballymena, etc. Rys. r. Keys (1861), 0 
H. L. Gas. 556. • 

805. .] — The ct. will not decree a 

lien upon a kind of property, unless where the 
words attempted to be relied upon are sufficiently 
explicit. — R ichardson v. Reid (1848), 10 L. T. 
O. 8. 459. 

306. Must be consistent with terms of 

contract.] — (H hase v. Wbstmorb, No. 64, ante, 

307. Lien on part for whole debt — Where 

contract entire.] — B lake v. Nioholbon, No. 867, 

post. 

808. .] — ClHASE V. Wbbtmorb, 

No. 64, ante. 

809. Carrier’s common law right enlarged by 
agreement — Construction of agreement.] — Pltf. was 

assi^ee of a bkpt. colliery co., & defts. were 
carriers of goods on their line of railway from their 
B. station, having also an establishment at D. 
on their line, where they made & repaired their 
ow^ locomotive engines, & also occasionally re- 
paired those belonging to colliery proprietors whose 


works were connected with the main line of the 
railway. Before their bkpcy. the ooUiery co. 
carriea on business as coal merchants &> coal 
proprietors about two miles from the B. station, 
at which latter their works were connected, by 
a tramway of their own, with the main line of 
defts.’ railway ; & in June, 1864, defts. opened a 
monthly credit account with the colliery co. for 
the carriage of their goods by defts. from the B. 
station, upon certain written conditions, the 
sixth of which provided that if the monthly 
accounts were not paid in accordance with the 
specified conditions, defts. were “ to have the right 
at any time to detain any goods or waggons in 
their possession by way of lien to secure the 
general balance owing to them.” In July, 1864, 
a locomotive engine of the colliery co., used by 
them for taking coals & goods from their works 
to deft.’s line at B., being out of repair, it was 
sent, by agreement, to defts.’ establishment at 
D. to be repaired bv them, was drawn by defts. 
from B. to D. for that purpose attached to one of 
their ordinary luggage trains, & a sum of £2 18«. 
for such haulage was charged by defts. to the 
colliery co. in the monthly carriage account for 
July, « was not disputed by the latter before their 
bkpcy. Upon the subseq^uent adjudication of 
the colliery company as bkpts., in Oct. 1864, 
defts. claimed to hold the locomotive engine, 
which was then in their establishment at D. 
undergoing repairs, as a security, not only for 
the cost of such repairs & the charge for haulage, 
but also for a general balance due k) them for the 
carriage of co^s, etc., for the colliery co., & on 
a special case, stated without pleadings under 
the C. L. P. Act, 1852 (c. 76), for the opinion of 
the Ct. of Exch. : — Held : the terms of the sixth 
condition of the agreement between defts. & the 
colliery co., which was intended merely to enlarge 
the rights of defts. as carriers, & to give them as 
such a right of lien beyond what they would have 
at common law, applied only to coals & such like 
‘‘ goods ” to be carried in the ordinary way, & 
not to the engine in question, which was delivered 
to defts., not under any contract to carry, but 
under an agreement to repair, to which the charge 
for haulage was incidental ; &, therefore, the 

right of general lien claimed by defts. did not 
attach. — Kinnear v. Midland Ry. Co. (1888), 
19 L. T. 387. 

810. Transfer — Payment of claim & transfer 
of goods.] — If A. have a hen on goods of a bkpt. 
in his hands, & B., without knowledge of any act 
of bkpcy., pay A. the sum for which he has a lien, 
& advance a further sum to bkpt. upon those 
goods, which are delivered to mm, trover will 
not lie by assignees. He has the same lien as A. ; 
but if the value of the goods be more than the 
whole sum advanced, the assignees may maintain 
an action for money had & received for the 
residue. — Dixon v. Purse (1800), Peake, Add. 
Cas. 187, N. P. 


PART IV. SECT. t. 

I. Building contraci — Payment by 
sharea in jmrchaaing company — Subae- 
gueM agreemeni for extras — Payable in 
cash. ] — The owner of land asrreed with a 
CO. to build a factory thereon, which, 
when completed, wai to be conveyed 


to the 00 . in return for a certain 
number of shares. During the progress 
of the building certain extra work for 
the co., agreed to be paid for in cash, 
became necessary, 8c was begun 
before but not completed until after 
the execution of the oonvevanoe to the 
CO. : — Held ; the owner had no vendor's 


Hen for the value of the extra work, — 
Re Toronto Drop Forge Co. (1898-4), 
24 O. R. 191.— CAN. 

m. Arising ouf of oofntraal — jPro- 
perty in general terms — Ejusdem generis.] 
— London Guarantee Sc Aooident 
C o. V. George (1906), 16 Kan. L. B. 
132.— CAN. 



I'ART IV. — ^JTARTICUI/AB IjllSJM. 


SBC3T. 2.— AT COMMON UW. 

Sdb-sbc!t. 1. — ^WoRK Done ob Money 
Expended. 


-4. In General, 


811. General rule.] — Chase v, Westmore, 
No. 64, ante. 

312. .] — Sevan v. Waters, 

ante, 

813. 


No. 53, 


- — certificated conveyancer is 
not entitled to a lien upon deeds delivered to him, 
& with & m respect of ’ ’ which he has done 
business, the business not having been done upon 

o ® ri value thereby increased. 

aetnole .* aliteTf it he had done work upon them. 

(2) A. lien exists at common law where labour 
has been expended upon an article (Aldrbson, B.). 
— Steadman v. Hockley (1846), 15 M. & w 
553; 15 L. J. Ex. 332; 7 L. T. O. S. 211 ; 10 
Jur. 819 ; 153 E. R. 969. 


AnrMtation :—A8 to (1) & (2) Reid. CasteUain v. Thompson. 
Thompson v. Castollain (1802), 32 L. J. C. P. 79. ^ 


814. Must relate to particular chattel.]— Where, 
a^r a fire at a wharfinger’s, the salvage of certain 
oil belonging to various owners, the identity of 
which was lost, was retained in the warehouses 
imder an arrangement with the agent of the 
owners, to pay charges upon the whole ; & there 
was a distinct quantity of oil belonging to another 
owner, the identity of which was not lost, & which 
was not treated as salvage : — Held : the whfirf- 
ingers had no lien on this oil for the charges on 
the whole of the salvage. — Grant v. Humphery 
(1862), 3 F. &F. 162, N. P. 


H. Condiiiorie Precedent. 

(a) Bequest of Owner. 

815. General rule.]— In trover deft, cannot 
justify detaining goods till money laid out upon 
them without authority is paid. But it may be 
deducted in damages. — Stone v. Lingwood 
(1725), 1 Stra. 051 ; 93 E. R. 759. 

816. .]— If a servant employs a tradesman 

to do any work, who has not been employed 
before by his master, & the tradesman does the 
work without any communication with the master, 
though the thing to which the work was done was 
the property of the master, he is not liable. 

Deft, had no right to hold the [chattel] as a 
lien, whatever claim of that sort he might have, 
he must derive it from legitimate authority (Lord 
Ellenborough, C.J.). — Hiscox v. Greenwood 
(1802), 4 Esp. 174, N. P. 

AnnotaHon . : — -Retd. Pennington v. lleliance Motor Works, 

[1923] 1 K. B. 127. 

Work or expenditure by gratuitous bailee.] — 
See Bailment, Vol. III., p. 66, Nos. 88, 89. 

817. Hire of custody by bailee — Without 
authority of bailor.] — Buxton v. Baughan, No. 
48, ante. 

318. Order given by person having no title — 
No authority from owners.] — T. & co., the owners 
of flats or barges at Liverpool, were employed by 
H. & co. to carry certain copper ore to one L., the 
owner of crushing-mills at Birkenhead, who, in 
consideration of heing employed to crush the ore. 


agreed to indemnify H. & co. against all risk in 
the transit. Whilst on its way to Birkenhead, 
the barge with the ore on board foundered in the 
river. T. & co. thereupon gave notice of the loss 
to H. &; CO., & requested to be employed to raise 
the cargo, to which a clerk in the employ of H. 
& CO. replied, — “ We have nothing to do with it ; 
you had better see L. He has the management 
of it.” T. & CO. went to L., who said, — ” Oh : 
I am all right, I am insured with M. ” ; &, in 
answer to a suggestion of T. & co. as to the necessity 
for prompt action, he added : You had better 
prepare for getting it up ; but you must go to M. 
for orders.” T. & co. then went to M. who said ; 
“ You had better get on with it, & do the best you 
can for us.” T. & co. thereupon proceeded with 
the work, &, after incurring great labour & expense, 
succeeded in recovering the ore. H. & co. after- 
wards tendered the sum agreed to be paid for the 
carriage of the ore to Birkenhead, & demanded 
it : but T. & CO. refused to part with it, claiming 
a lien upon it for the expenses incurred in raising 
it from the bottom of the river : — Held : there 
was no contract for the work done, as between 
T. & CO. & H. & co., in respect of which such 
claim of lien could be sustained. Qu. : imder 
what circumstances a man is entitled to sue or 
to assent a lien for work bestowed upon a chattel, 
whereby its value is increased. — CastblLAIN v, 
Thompson, Thompson v. Castellain (1862), 13 
0. B. N. S. 105 ; 1 New Rep. 97 ; 32 L. J. C. P. 
79 ; 7 L. T. 424 ; 11 W. R. 147 ; 1 Mar. L. C. 
259 ; 143 E. R. 41. 

Annotations: — ^Ezpld. The Solway Prince, [1896] P. 120. 

Reid. Hingston V. Wendt (1876),1 Q. B. D. 367. 

319. Order given by servant or agent — Without 
authority of master — Tradesman never employed 
before.] — Hiscox v. Greenwood, No. 316, ante, 

320. Acting within scope of employment.] 

— Lien may be derived through the acts of servants 
or agents acting within the scope of their employ- 
ment. If a servant deliver cloth to a tailor, to 
make his master’s liveries, the tailor will have 
a lien on the cloth for the value of his work ; but 
though the servant pay the tailor his charge, 
that wUl not give the servant a lien on the liveries 
(Lord Ellenborough, C.J.). — Hussey v . 
Christie (1808), 9 East, 426 ; 103 E. R. 636 ; 
previous proceedings (1807), 13 Ves. 594, L. C. 

Annotations: — Retd. Ex p. Halkott (1814), 3 Ves. & B. 

135 ; Smith v, Plnramer (1818), 1 B. & Aid. 576 ; Bristow 

V. Whitmore (1861). 9 H. L. Cm. 391 ; The Gnstaf (1862), 

7 L. T. 259. 

321. Order given by hire-purchaser — Hirer 
liable to keep chattel in repair.] — ^By a hire-pur- 
chase agreement pltf. let a dogcart to a person 
who in the course of time sent the cart to be re- 
paired to deft., who was a coachbuilder. The 
hire-purchase agreement contained a clause by 
which the hirer undertook “ to keep & preserve 
the dogcart from injury.” Some instalments 
under the agreement being impaid pltf. sought to 
recover the cart, but deft, claimed a lien upon it 
for the cost of the repairs : — Held : under the cir- 
cumstances the hirer had authority to send the 
cart to be repaired, & therefore deft.’s lien was 
good, not only against the hirer, but also against 
the pltf. — K eene v . Thomas, [1905] 1 K. B. 


part IV. SECT. 2, SUB-SECT. 1.— A 

811 i. Oeneral rule.] — S tuart v. Tay 
WR (1914-16), 7 O. W. N. 551 ; 33 
O. L. R. 30.— OAN. 

8141, Must relate to particuloi 
oAoUM.] — jje Cbbditobs' Rklibp Aoi 


Lien pro tanto.] — The foot 
that deft, threshers broke their con- 
tract in not threshing the whole of 

S ltf.’s crop as agreed jff«W : not to 
oprlve them of their right to be paid 
for what they threshed, no stipnlaUon 
ha^^ng t^n made that they were not 
to be paid until all the threshing was 
done.— Hill v. Howie, [19191 2 


W. W. R. 392.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

0 . Repairs <Sr storage of car in 
poroiie.}— W ebster v. Blaok (1914), 
28 W, L. R. 300 ; 17 D. L. R. 15 ; 
24 Man. L. R. 456.— CAR. 
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Lien. 


Sed* 2 . — At c(mmon law: Sub-sect* 1, B* (a), (6) 

(c), <fc C. ] 

136 ; 74 L. J* K. B. 21 ; 02 L. T. 19 ; 63 W. R. 
836 ; 21 T. L. B. 2 ; 48 Sol. Jo. 816, D. C. 
Annotations : — Expld. Casslle & Sassoon r. Holden Wood 

BleaoMiiff Oo. (1914), 84 L. J. K. B. 834. Apprvd. & FoQd. 

Green v. All Motors, [1917] 1 K. B. 626. Expld. Penning- 
ton V. Reliance Motor Works, [1923] 1 K. B, 127. Rim. 

Jowitt V. Union Cold Storage Oo., [1913] 3 K. B. 1. 

322. .] — ^By a hire-purchase agree- 

ment pltf. let a motor car to a person who agreed 
to “ keep the car in good repair & working con- 
dition ; ” & the ear was to be the property of pltf. 
until all the instalments were paid. During the 
currency of the agreement the car was injured by 
an accident & the hirer sent it to defts. to be re- 
paired. Defts. wore informed that the car was 
held on a hire-purchase agreement. After the 
car was sent to defts., & before the contract for 
the repairs was made, default was made in pay- 
ment of an instalment under the hire-purchase 
agreement. Pltf. did not terminate the agreement 
until the repairs had been commenced, when he 
demanded the car from defts., but did not tender 
the amount then due for the cost of the repairs. 
Defts. refused to deliver it up, claiming a lien on 
the car for the cost of repairs ; & the repairs were 
subsequently completed : — Held : defte. had a 
lien on the car as against pltf. for the cost of the 
repairs. — Green v. All Motors, Ltd., [1917] 
1 K. B. 625 ; 86 L. J. K. B. 590 ; 116 L. T. 189, 
C. A. 

Annotation : — Held. Pennington v. Reliance Motor Works, 

[1923] 1 K. li. 127. 

323. Order to sub-contractor — Without owner's 
authority.! — Cassils & Co. & Sassoon &; Co. v. 
Holden wood Bleaching Co., Ltd., No. 245, 
ante, 

324. .] — Pltf. ordered a saloon body 

for his motor car from one E., who undertook the 
work for £500 & then bargained with defts. that 
they would do it for £377. Pltf. gave no authority 
to E. to deliver the car to any third person. Pltf. 
paid E., &, when the work had been done, E. took 
the car away from defts.’ works without paying 
defts. & redelivered it to pltf. Subsequently the 
car was sent by pltf. to defts. for repairs, & defts. 
then claimed a hen upon it for the amount owed 
to them by E. In an action for the return of the 
car : — Held : E. had no imphed authority from 
pltf. to create a hen in favour of defts., & pltf. 
was entitled to succeed. — Pennington v. Reliance 
Motor Works, Ltd., [1923] 1 K. B. 127 ; 92 
L. J. K. B. 202 ; 128 L. T. 384 ; 38 T. L. R. 670 ; 
66 Sol. Jo. 667. 

Whether person other than owner can confer 
lien.] — See^ generally ^ Part II,, Sect, 3, sub-sect. 4, 
ante. 


(b) Completion of Work. 

825. General rule.] — No right of lien attachci 
until the work on the goods is completec 
(Parke, B.), — Pinnock v, Harrison (1838), i 

^ & H. 114 ; 7 L. J. Ex. 137 

150 E. R. 1256. 

328. Completion prevented by owner — Lien foi 
workactuaUy done.]~(l) if a. deliver a chatte 
to^B. under a contract by the latter to perfom 
certam work thereon at a fixed price, A, befor< 
^ch work is completed, A. countermand the order 
& (^mand the chattel from B., at the same tim< 
tendei^ a sum sufficient to pay for the wort 
actually done, he wiU be entitled to maintaii 
trover ^erefor, without tendering the contracl 
pnee. But, in such a case, the jury must estimate 
the me^ure & value of the work done, as if th< 
contract had qever existed. 


If one man enters into a contract with another 
to get certain work done, &; the latter agrees to 
do that work for a specific sum, but the party to 
whom belongs the chattel on which the work is 
to be done prevents him from completing such 
work, the party so prevented has a right of action 
to recover any damage which he may have sus- 
tained by reason of such prevention ; & he has 
also a right of lien for the value of the work actu- 
ally done, as well as for any expense incurred by 
him in doing same (Rolfe, B.). 

(2) Particular liens are well established ; but, 
with the exception of bankers & factors, I am not 
aware of any instance in which, in the absence of 
an express or implied agreement to that effect, 
the law allows a general lien (Rolfe, B.). 

(3) Scmble : by the custom of trade in 
Manchester as between calico printers & en- 
^avers, the latter have no right of general lien 
for balances due to them from the former. — 
Lilley V. Barnsley (1844), 1 Car. & Kir. 344 ; 
2 Mood. & R. 548, N. P. 

Annotation: — As to (l) Befd. Qroon v. All Motors, [1917] 1 
K. B. 625. 


(c) Improvement of Chattel. 

327. General rule.] — A person to whom a horse 
is delivered to be i^hled, taken care of, fed & 
kept, has no lien on liim for the expense incurred 
in so doing. 

Admitting that a trainer has a lien, it must 
be on the ground that he has done something for 
the benefit & improvement of the animal (Bol- 
land, B.). — JuDSON V, Etheridge (1833), 1 Cr. 
& M. 743 ; 3 Tyr. 954 ; 2 L. J. Ex. 300 ; 149 
E. R. 598. 

Annotations : — Ezpld. Castellain v. Thompson, Thompson 

r. CostcUain (1862), 13 C. B. N. S. 105. Refd, Jacluon t?. 

Cummins (1839), 5 M. & W. 342. Mentd. Hatton v. Car 

Maintouanoo Co. (1914), 110 L. T. 765. 

328. .] — (1) Generally speaking, a bailee 

has a lien on goods bailed to him in those cases 
only where an additional value has been con- 
ferred by him on the chattel, either directly by 
the exercise of personal labour & skill, or in- 
directly by the intermediate use of any instrument 
over which he has control, &, therefore, an agister 
to whom cattle have been bailed, has by the general 
law no lien on them for the value of the pasturage 
consumed ; & this holds whether they be milch 
cattle or not. 

(2) A bailee can have no lien on a chattel, 
where, by the essence of the contract, he has no 
right to the uninterrupted possession of it ; &, 
therefore, semble ; if a race horse be delivered to 
a trainer to be trained generally, he lias no lien 
upon it ; as, by the custom in such cases, the owner 
is entitled during the process to take the animal 
elsewhere for the purpose of running races ; aZiter, 
if the bailment were to train the animal for a 
specific race, or if it were not of a race horse. — 
Jackson v. Cummins (1839), 5 M. & W. 342 ; 8 
L. J. Ex. 265 ; 3 J. P. 451 ; 3 Jur. 436 ; 161 
E. R. 145. 

AnnoUUUms : — As to (DBefd. The Alan Ker, How v. Klrchner 

(1857), 30 L. T. O. S. 296 ; As to (2) Apld. Forth v. 

Simpson (1849), 13 Q. B. 680. Expld. Castellain v. 

Thompson, Thompson v. Castellain (1862), 13 C. B. 

N. S. 106. 

829. Application of rule — Mortgage deed de- 
livered to apply for payment.] — Where a mt«e. 
deed was delivered to a party as evidence of his 
title to apply for payment of principal &> interest 
due thereon, no hen attaches on the deed in re- 
spect of his work & labour in so applying ; for the 
value of the article deposited is not inoreased by 
any work done on or with respect to it. — ^S ander- 
i?oN V. Bell (1834)^ 2 Or. dP M, 304 j 3 L. J. 
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66 ; 149 E. B. 776 ; aub mm. Saundejrson v. 
Belt.., 4 Tyr. 244. 

AnnotaHone .’—Held. Steadman v. Hockley (1846), 10 Jur. 

Oaatellaln v. Thompson, Thompson v. CasteUalu 

a 862), 13 C. B. N. S. 106; Webb v. Smith (1885), 30 

wxl* .D* 192« 

880. Deed delivered to conveyancer.] — 

Steadman v. Hockley, No. 313, ante. 

881. Limited to value of labour.] — Green v. 
Farmer, No. 225, ante. 

882. Improvement distinguished from maln- 
tenance.j — The owner of a motor car had an agree- 
ment with a CO. under which the latter were for 
three years to maintain the car &; its accessories, 
provide a driver who was to be the co.’s servant, 
& do the necessary repairs. The owner was to 
pay the co. a fixed annual sum up to a limited 
mileage & at a rate for every mile beyond the 
limit. The car when in London was kept at the 
co.’s garage, &> whether the owner was in London 
or elsewhere she took the car out when & as she 
liked. An amount having become due by the 
owner under the a^eement, the co. took posses- 
sion of the car & claimed a lien on it for the amount 
due: — Held: (1) inasmuch as what the co. did 
to the car was not to improve it, but only to 
maintain it in its former condition, the co. had no 
lien on the car ; & (2) even if the co. had a lien, 
their lien would have been lost by the arrangement, 
acted on, under which the owner was entitled to 
take away the car as &; when she pleased. — 
Hatton v. Oar Maintenance Co., Ltd., [1915] 
1 Oh. 621 ; 84 L. J. Oh. 847 ; 110 L. T. 705 ; 30 
T. L. R. 275 ; 58 Sol. Jo. 301. 

Annotation : — As to (2) Refd. I'cnningtoa v. lleliancc 

Motor Works, [1923] 1 K. B. 127. 


C. Particular Instances. 

888. Accountant — Employed in bankruptcy pro- 
ceeding— Whether lien on certificate.]— An ac- 
countant who has been employed in a bkpcy. has 
no lien on bkpt.’s certificate for the payment of 
his costs. — ^Anon. (1830), 1 Russ. & M. 330 ; 39 
E. R. 127, L. C. 

884. Lien on books examined & 

arranged.] — Semble : an accountant has, as against 
the ai^ignees, a lien on books intrusted to him for 
examination & arrangement by a bkpt. before the 
bkpcy . — Bs Hill, Ex p. Southall (1848), 17 
L. J. Bey. 21 ; 12 Jur. 576. 

Agister.] — See Animals, V^ol. II., p. 254, Nos. 
356-359. 

886. Arbitrator — On award — For fees.] — [An | 

arbitrator] has a lien upon the award for his ser- 
vices (Parke, B.). — Re Coombs & Freshfibld & 
Pernley (1850), 4 Exch. 839 ; 154 E. R. 1456. 

Annotations .'—'EM. Roberts v. Eberhardt (1858), 28 L. J. 

O. P. 74 ; Cramptou & Holt v. Ridley (1887), 20 g. B. D. 

48. Mentd. Jtc Cardigan Sc Henderson ( 1852 ), 22 L. J. 

g. B. 83 ; Barnes v. Braitbwaite (1857), 2 H. & N. 569 ; 

Barnes v. Hayward (1857), 1 H. & N. 742. 

886. .] — Under Lands Clauses 

Consolidation Act, 1845 (c. 18), s. 35, if a difterence 
between a landowner & promoters of an under- 
taking has been referred to arbn,, & an award 
made, the ct. will compel the promoters by man- 


damus t at the landowner’s instonce, to take up 
the award. The promoters must, for that purpose, 
pay the fees duo on the award ; the arbitrators or 
umpire having a lien on the award for such fees, 
which the promoters are bound to satisfy, except 
so far as the obligation may be limited by sect. 34. 
— R. V. South Devon Ry. Co. (1850), 15 Q. B. 
1043 ; 20 L. J. Q. B. 145 ; 16 L. T. O. S. 149 ; 
15 Jur. 464 ; 117 E. R. 754. 

Annotations : — Mentd. L. & N. W. Ry. v. Walker (1900), 82 
L. T. 93 ; R. v. Barton & Immlngham Light Ry., Ea; p. 
Simon, [1912] 3 K. B. 72. 

837. Reasonable fees.] — 

There is only a lien for reasonable fees for an 
arbn. & award, & I think it is established that any 
excess can be recovered. The question is whether 
the fees were reasonable. What was, in fact, a 
reasonable amount is a question for the ct. It 
appears to me that 25 gi^eas a day for the days 
on which the arbn. was sitting, with some further 
allowance for time taken in considering the award, 
was reasonable (Ridley, J.). — Llandrindod 
Wells Water Co. v. Hawksley (1903), 67 J. P. 
439 ; 19 T. L. R. 402 ; revsd. on other grounds 
(1904), 68 J. P. 242, C. A. 

838. Artificer — For goods worked up.] — 
ScARPE V. Morgan, No. 180, ante. 

Auctioneer.] — See Auction & Auctioneers, 
Vol. III., pp. 35, 36, Nos. 255-258. 

Barrister.] — See Barristers, Vol. III., p. 337, 
Nos. 265-267. 

339. Coachbuilder — On carriages sent for 
repairs.] — H oulditch v. Milne (1800), 3 Esp. 
86 ; 1 Wms. Saund. 211, n., N. P. 

Annotations: — Reid. Clancy v. Piggott (1835), 2 Ad. & El. 
473. Mentd. Edwards v. Kelly (1817), 6 M. & S. 204 ; 
llounoe V. Woodyard (184G), 8 L. T. O. S. 186. 

340. .] — Keene v. Thomas, No. 321, 

ante. 

341. Conveyancer — Only on papers on which 
work done — Whether attorney or not.] — (1) The 
lien which an attorney has on the papers in his 
hands, is only commensurate with the right which 
the paity delivering the papers to him, has therein. 

(2) Every one, whether attorney or not, has by 
the common law a lien on the specific deed or paper 
delivered to him to do any work or business 
thereon, but not on other muniments of the same 
party, unless the person claiming the lien be an 
attorney or solr. — H ollis v. Claridge (1813), 4 
Taunt. 807 ; 128 E. R. 549. 

Annotations: — As to {!) Befd. Pratt v. Vizard (1833), 5 B. 
& Ad. 808 ; Wakefield v. Newbon (1844), 6 g. B. 276. 
.48 to (2) Consd. Steadman v. Hockley (1846), 10 Jur. 819. 
Reid. Caslellaiu v. Thompson, Thompson v. Castellaln 
(1862), 1 New Hop. 97 ; Koeno r. Thomas (1904), 74 L. J. 
K. B. 21. 

342. .] — Steadman v. Hockley, No. 

313, ante. 

343. Dyer — For price of dyeing.] — G reen v. 
Farmer, No. 225, ante. 

344. .] — Bennett v. Johnson, No. 

251, ante. 

345. Engineer — For cost' of putting engines in 
barge — Lien on barge.] — Re Westlake, Ex p, 
Willoughby, No. 212, ante. 


PART IV. SECT. 2, SUB-SECT. 1.— C. 

p. Aoooimtant — Documents for 
report — Until fee paid .] — Stuart v. 
f2?VBN80N (1828), 6 Sb. (Ct. of Sess.) 


. On company's hooks.] — 

^ aoemuntant who receives a oo.’s 
pwks for the purpose of balancing 
» preparlnjar a balance sheet has 

a right of retention over them for the 
of his fees. — Findiay (Liqui- 
PATOa.Of ^OOTTDgtH WoipUitAKS ASSUR- 


ANCE Co., Ltd.) v. Waddell, [1910] 
S. C. 670 : 47 Sc. L. R. 478 ; 1 S. L. T. 
315.— SCOT. 

r. On hooks of insolvent.] — Pro- 
fessional accountants have no lieu on 
the books of an insolvent for work 
done at his request before the Insol- 
vency, in examining his books In order 
to draw up a statement of his affairs.— 
Walker’s Trustee v. Jones, Oosnett 
& Ball (1883). 2 S. C. 354.— S. AF. 

t. On hooks on which work 

clone.] — ^An acoouqtant has a lien on 


the books upon which he has actually 
performed work. — Raymbr & Co. v. 
aoLDBERQ & Goldberg (1912), S. R. 
147. — S, AF. 

a. Thresher.] — Re Smith, Ex p. 
Vanoise (1921), 63 D. L. R. 359; 15 
Sask. L. R. 19; [1922] 1 W. W. R. 
283.— CAN. 

b. Materialman.] — A materialmem 
has no lien unless the goods were 
supplied for the purpose of being used 
in the particular building imon which 
he claims to have a Uen.— Spraour v. 
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Libn. 


Sect, 2 . — At common law: Stib-sect. 1, C.] 

846. Farrier — Animal cured of disease.] — 

SoABFB V. Mobgak, No. 180, ante. 

847. For shoeing horse.] — Obchabd v, 

Rackbtraw, No. 389, pok. 

848. Furniture remover — On goods removed.] — 
Hikst V. Page & Co. (1891), 7 T. L. K. 687, N. P. 

849. .] — A carman &> fumitvire 

remover who is prepared to enter into contracts for 
the canying & removal of furniture, but who does 
not hold himself out to cany furniture for anybody 
who may bring it to him, on any reasonable terms 
that may be offered, is not a common carrier, & has 
no lien for his charges on goods he has carried or 
removed for a third person against the true owner 
of the goods. — E lectric Supply Stores v. 
Gaywood (1909), 100 L. T. 866. 

Annotation : — Mentd. Belfast Ropowork Co. v. Biishell, 
[1918] IK. B. 210. 

350. Horsebreaker.] — Scarfs v. Morgan, No. 
180, ante. 

861. Judicial officers.] — Taylor v, Lewis 
( 1760), 2 Ves. Sen. Ill ; 3 Atk. 727 ; 28 E. B. 
73, L. C. 

Annotation ; — Hentd. Robins c. Fennell (1847), 10 L. T. O. S. 
246. 

862. Clerk of assize — On records for his 

fees.] — A clerk of assize has not a lien upon the 
records in his custody for his fees. — K. v. Bury 
( 1779), 1 Leach, 201 ; 168 E. B. 203. 

Annotations : — Befd. Re R. v. Harland, Ex p. Newton v. 
Bayley (1839), 4 Jnr. i92. Meiitd. Re R. v. Harland, 
Exp. Newton v, Alderson (1839), 4 Jnr. 191. 

358. Bankruptcy officer — On documents 

for fees.] — The officer for enrolling proceeding has 
no lien on the proceedings under a commisraon of 
bkpcy. for the fees of enrolment. — Ex p. Sander- 
son (1812), 19 Ves. 161 ; 34 E. B. 478, L. O. 

854. Partition commissioners — On com- 

mission for charges.] — Comrs. under a commission 
of partition have no lien on the commission for 
their charges, — Y oung v. Sutton (1814), 2 Ves. 
& B. 366 ; 36 E. B. 368. 

355. Commissioners taking acknowledg- 

ments — On documents for fees.] — The comrs. under 
Pines & Becoveries Act, 1833 (c. 74), have a lien 
for their fees upon the deeds which come into their 
possession in the performance of their duty. But 
one comr. having been paid his own fees, cannot 
retain ^ deeds for the fees of another, unless 
authorised by that other to do so. — Ex p. Grove 
( 1836), 3 Bing. N. C. 304 ; 6 Dowl. 365 ; 2 Hodg. 
246 ; 3 Scott, 671 ; 6 L. J. C. P. 30 ; 132 E. B. 
428. 

856. Commissioners for taking evidence — 

On depositions for fees.] — Comrs. for the examina- 
tion of ^ witnesses have a lien on the depositions 
for their fees, & will not be compelled to return 
them, until they have received payment. — P eters 
V. Beer (1861), 14 Beav. 101 ; 20 L. J. Ch. 424 ; 

L- T. O. S. 23; 16 Jur. 1024; 61 E. B. 
224. 

867. Clerk to Justices — On books for fees.] 

-A., who was clerk to the justices of a petty 
sessional division, was accustomed to make hw 


private entries in the books, which he himself 

g urchased, in which he entered the magisterial 
usiness. Upon his death his exor. took possession 
of these books, & upon being applied to by B 
who was appointed as the successor of A., to give 
them up, he refused to do so, alleging as his reason 
the above facts, & that he had a lien upon them for 
certain fees due to A. in his lifetime still unpaid : — 
Held : he had no right to detain them. — B. v, 
Bastbick (1868), 31 L. T. O. S. 220 ; 22 J. P. 386 ; 
6 W. B. 664. 

858. Literary man — For remuneration — On 
papero arranged & annotated.] — Pltf. had instituted 
a suit for the recovery of letters & documents, 
upon which deft, claimed a lien for literary labour 
performed thereon at pltf.’s request, part of such 
labour consisting of notes, etc., written upon the 
documents themselves. Upon a common summons 
by pltf. that deft, might be ordered to produce 
the letters & documents, & pltf, be at liberty to 
ini^ect same, the ct. granted the application. 

Deft, is a depositee of documents, & may be 
entitled to retain them until his lien for remunera- 
tion is satisfled. He claims a lien for labour said 
to be expended on the documents themselves, e.g. 
in notes, marks & arrangement (Lord Bomilly, 
M.B.). — Brougham (Lord) v. Cauvin (1868), 37 
L. J. Ch. 691 ; 18 L. T. 281 ; 16 W. B. 688. 

359. Livery stable keeper — On horse sent to be 
trained — For more keep.] — Bevan v. Waters, No. 
63, ante. 

360. For veterinary charges.] — Orchard 

V. Backstbaw, No. 389, post. 

361. For keep.] — A. was indebted to the 

pltf. in £7 4«. for the keep of a horse, & deft., in con- 
sideration that pltf. at his request would deliver 
him the horse, to the use of A. promised to pay the 
£7 4». :■ — Held : the consideration was good, for 
pltf. might have detained the horse till paid. — 
Mackerney V. Ewbin (1628), Hut. 101 ; 123 
E. B. 1129. 

862. .] — Orchard v. Backstraw, 

No. 389, post. 

868 . Miller — On corn In his hands for grinding.] 

— A commission of bkpcy. issued against M., at 
the time he became a bkpt. indebted to petitioner 
in £286 Is. lOd. for grinding of corn, & he had in 
his custody thirty -six loads & three bushels of 
wheat belonging to bkpt., part ground & part 
grinding, besides a great number of sacks. £16 5a. 
was due to petitioner for grinding the com which 
was in his hands at the tme M. became a bkpt. 
The wheat sold by the assignees, by agreement 
between them & petitioner, without prejudice to 
his claim, he now applied to be paid his whole debt 
out of the money arising by the sale. Lord 
(^ancellor of ‘opinion petitioner had no specific 
lien upon the com & sacks, but only pro tanto 
as due for grinding the com in hw hands. — 
Re Matthews, Ex p. Ockenden (1764), 1 Atk. 
236 ; 26 E. B. 161, L. C. 

AnnoUxtions: — Conid. Green t. Farmer (1768), 4 Burr. 
2214 ; OUvo v. Smith (1813), 6 Taunt. 56 ; Rose v. Hart 
(1818), 2 Moore, C. P. 647 ; Young t?. Bank of Bengal 
(1836), 1 Deac. 622. Retd. Jones v. Smith (1794), 2 
ves. 372 ; Houghton ©.Matthews (1803), 3 Bos. & P. 486 ; 


Bes^ (1886), 3 Man. L. R. 619. 

vAMs 

0 . Svb-coniraetoTa.] — Claimants w 
have done work as sub*contract< 
under a contract cannot for li 
pumoses dissolve the contract into 
ori^nal component parts & claim 
rank as materialmen in respect of t 
value of material covered by their su 
oontr^ts Sc claim that they are od 
relwated to the status of su 
contractors with respect to the balan 
of their claim. — ^W ortman v. Fbi 


Lewis Oo. (1916;, 33 W. L. R. 119 ; 9 
W. W. R. 8l2.^AN. 


d. Pon^Uceeper .] — ^The legal obliga- 
tion of a pondkeeper is the same as that 
of a warehouse-keeper ; Sc in the 
absence of an agreement or general 
usage of trade establishing a general 
lien, he has onlv a special lien on timber 
in his possession, for his reasonable 
charges for the oare of it.— J ack ©. 
EAOuts (1850), 7 N. B. R. (2 AU.) 96. 


e. BuUder-^BUl of scde St mart' 


gaffe in favour of .] — ^Where baildings are 
erected on lands leased to a married 
woman on a verbal undertaking by her 
to secure the builder by a zmge., on 
the premises, fo a bill of sale on all her 
other property, the builder baa a lien 
00 the leasehold premises & the other 
personal property. — C hute «. Gbatten 
(1894). 82 N B. R. 649.— CAN. 

f. .1— Savory ©, Baldoohi 

(1906), T. 8. 623.— 8. AF. 

g. Packer .] — packer has a lien 
upon the goods packed by tOm for the 
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Glennie v Edmunds (181S), 4 Taunt. 776 ; Barnett v. 

Brandao (1848), 1 L. T. 0. S. 387. Mentd. Re Witt, Ex p, 

Shubrook (1876), 34 L. T. 786. 

864. .] — Chase v. Westmore, No. 

64, ante. 

865. Motor car repairer.] —G reen v. All Motors, 
IjTD., No. 322, ante. 

866. Parliamentary agents.] — The lien of a 
Parliamentary agent attaches to books & papers 
intrusted to him by the law clerk of the trustees 
of a public road to obtain a renewal of their Act 
of Parliament. — R idgway v . Lees (1856), 25 
L. J. Ch. 584. 

867. Printer — On Individual numbers not de- 
livered — For balance due lor printing whole.] — 

(1) A printer employed to print certain numbers, 
but not all consecutive numbers, of an entire work, 
has a lien upon the copies not delivered for his 
general balance due for printing the whole of those 
numbers. 

The supplying the paper from time to time did 
not make it the less one entire work (Le Blanc, J.). 

(2)1 think deft, had a lien for the whole balance, 
the work being an entire work in the course 
of prosecution, upon the same principle that a 
tailor, who is employed to make a suit of clothes, 
has a lien for the whole price upon any part of 
them. It would be inconvenient if he was obliged 
to make stops in the course of the work ; the nature 
of the work affords a reason for his general lien 
(Lord Ellenborough, C.J.). — Blake v . Nichol- 
son (1814), 3 M. & S. 167 ; 105 E. R. 573. 

Annotation: — Aa to (1) Bold. Ford v. Baynton (1832), 1 

Dowl, 357. 

868. Sallmaker — On sails repaired — Effect of 
arrest of ship — Under warrant.] — A sailmaker 
having in his possession the sails of a vessel to 
repair, has a hen upon the sails for the costs of 
repairing them, but he may not detain them when 
the ship is arrested under warrant of the ct. The 
ct. can protect his just rights & virtually enforce 
such lien. — T he Harmonie (1841), 1 Wm. Rob. 
178 ; 8 L. T. 121 ; 106 E. R. 639. 

Annotation : — Reid. The Tergeate (1902), 72 L. J. P. 18. 

869. Salvager — On things saved.] — A man 

entitled to salvage has a lien for it upon the thing 
saved. — H artfort v. Jones (1608), 1 Ld. Raym. 
393 ; 2 Salk. 654 ; 91 E. R. 1161. 

Annotations : — Consd. The Fulham, [1899] P. 251. Beld. 

Nioholaon v. Chapman (1793), 2 Hy. Bl. 254 ; Dean v. 

Homley (1854), 3 E. & D. 18^ Aitohison v. Lohro (1879), 

4 App. Caa. 76^ The Gas Float Whitton No. 2, [1896] 

P. 42. Mentd. Hawkea v. King (1729), 1 Bam. K. B. 301. 

370. Mortgage security.] — In 1899 a 

customer of a bank mortgaged certain lands to the 
bank to secure the balance for the time being owing 
on foot of overdrafts, bills of exchange, promissory 
notes, credits, advances, interest, commission, 
discount, &' premiums on pohcies of insurance. 
The security was to bear interest computed from 
day to day at the current bank rate up to 6 per 
cent. The deed contained a proviso that no 
greater principal sum than £5,700 should be 
recoverable on the security. In keeping the 
mtgor.’s current accoimt, whicn was continued from 
the date of the mtge. until after action brought & 


was approved each half-year by the mt^or., the 
interest was charged from day to day with half- 
yearly rests, so that the interest was capitalised 
every half-year. In 1903 the mtgor. owed to the 
bank on his current account & on promissory notes 
a sum in excess of £6700, & on his failure to reduce 
his overdraft, the bank refused to honour his 
cheques except certain cheques drawn by him for 
the preservation of the subject matter of the 
security, & for this purpose the bank also made 
certain payments, which they debited to the over- 
drawn account. In Dec. 1904, the bank appointed 
a receiver of the mortgaged premises under the 
Conveyancing & Law of Property Act, 1881 
(c. 19) : — Held : the bank had no lien for salvage 
in respect of the moneys paid to preserve the sub- 
ject matter of the security, inasmuch as those 
payments were not made by the bank, but by the 
mtgor. out of moneys advanced to him by the bank. 
— Yourell V . Hibernian Bank, [1918] A. 0. 
372 ; 87 L. J. P. C. 1 ; 117 L. T. 729, H. L. 

.] — See , generally . Shipping, 

871. Expenditure without authority 

of owner.] — A quantity of timber, placed in a 
dock on the bank of a navigable river, being 
accidentally loosened, is carried by the tide to a 
considerable distance, & left at low water upon a 
towing path^ A. finding it in that situation, 
voluntarily conveys it to a place of safety, beyond 
the reach of the tide at high water. A. has no 
lien on the timber for the trouble or expense to 
which he may have put himself in the carriage of it, 
but is liable to an action of trover, unless he deliver 
it up to the owner on demand, though nothing be 
tendered him by the owner by way of compensa- 
tion. But in such a case, in all probability, A. 
might maintain an action against the owner for 
a compensation. — Nicholson v. Chapman (1793), 
2 Hy. Bl. 254 ; 126 E. R. 636. 

Annotations : — Reid. Vivian r. Mergey Docks Board (1869), 

L. R. 6 C. P. 19 ; Hingsmn v. Wendt (1876), 1 Q. B. D. 

367 ; Aitchisonr. Lohre (1879), 4 App. Cas. 765 ; Peruvian 

Guano Co. v. Dreyfus, [1892] A. C. 170 ; GwUliam v. 

Twist (1895), 2 (L B. 84 ; The Gas Fioat Whitton No. 2, 

[1890] P. 42 ; Prager v. Blatspiel Stamp & Heacock, 

[1924] 1 K. B. 566. 

872. .] — Castellain v. Thomp- 

son, Thompson v. Castellain, No. 318, ante. 

878. Servant — For money expended on master’s 
behalf — On goods supplied by tradesman.] — 
Hussey v. Christie, No. 320, ante. 

Shipwright — On ship for repairs.] — See 

Shipping. 

874. Stallion-owner — On mare for fees for 
service.]— ScARFE v. Morgan, No. 180, ante. 

875. Surveyor — On maps & books.] — Pltf. was 
employed by defts. to survey & map the parish of 
G., on paper to be provided by them. No sum 
was agreed upon by the parties to be paid for the 
work. The work having been finished, pltf.’s 
attorney refused to deliver it, except on payment 
of £204 4s. lOd. He tendered the map & books 
to defts.’ attorney for inspection, & offered, if the 
expenses were paid, to send them into the country 
for the inspection of defts. He also asked defts.’ 
attorney to make a tender, which the latter refused 


m^rlalg uaed & work done in packing. 
““HArwARD V. Grand Trunk Ry. CX). 
(1872), 32 U. C. R. 392.— CAN. 


h. Employees on mining locations.] 
— A DlaokBmith, employed for sharp- 
enu^ Sc keeping In order tools used 
lor the work of mining. Is entitled to 
a lira for Ms wages on the mining 
location, but a cook who does the oook- 
the men employed Is not. — 
f>. (Drown Point Mining Co. 
88 C. L. T. 68 ; 3 O. L. R. 69. 


Davis 


k. Bandmaster — InfArumerd.] — Db- 

MARCHI V. Spartari (1914), 27 

W. L. R. 152 ; 6 W. W. R. 1336 ; 15 
D. L. R. 774.— can. 

l. Farrier — Lien on horse for 
services rendered .] — ^Nioollbv. Duncan 
(1853), 11 U. C. R. 332.- CAN. 

m. Cordwood'ioorker.] — A workman 
employed to out trees into cordwood 
has not at common law a lien for his 
wages. If the workman, however, 
oontraots to haul as well as out the 
wood, he may have a lien for the car- 


riage. — ^M cMillan v. Byers (1886), 3 
Man. L. R. 361 ; (1887), 4 Man. L. R. 
76.— CAN. 

n. Warehouseman.] — ^A warehouse- 
man has only a lien on the property 
stored for the storage of Grraln in 
his warehouse. Sc not for the general 
charges thereon. — R enald e. Walkbr 
(1858), 8 0. P. 37.— CAN. 

o. Storage of cools.] — fis 

Oolkman (1875), 36 U. C. R. 659.— 
CAN. 

p. Bookkeeper.] — An independent 
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LncN. 


Sec^* 2. — Ai common law: Sub-sect, 1, C»; cub-^cta, 
2, 3 <fe 4. Seda. 3, 4 <fc 5.] 

to do. Defts. paid £42 into ct., ic pltf. had a 
verdict for £73 : — Held : pltf. might maintain an 
action ; xmder this contract, he was not bound to 
deliver up the map & books before he was paid for 
his work ; his demanding more than was found by 
the jury to be due was no ground of non-suit, 
as in such a case defts. might have tendered the 
sum due. — Hughes v. Lenny (1839), 6 M. & W. 
183 ; 2 Horn & H. 13 ; 8 L. J. Ex. 177 ; 161 B. B. 
79. 

376. Tsdlor — Making clothes — On any part for 
whole price.] — Blake v. Nicholson, No. 367, ante. 

377. Town clerk — On papers of corporation — 
Work done as solicitor.] — A town clerk has a lien 
on papers of the oorpn. with respect to which he 
has done work as attorney or solr., but not on such 
as he holds merely as town clerk. — R. v. Sankey 
(1836), 6 Ad. & El. 423 ; 2 Har. & W. 275 ; 6 
Nev. & M. K. B. 839 ; 6 L. J. K. B. 266 ; 111 E. R. 
1226. 

Annotation : — Befd. Newlnfirton L. B. v. Eldrldgre (1879), 
12 Ch. B. 349. 

378. Trainer of race horses — On horses sent to 
be trained.] — Jacobs v. Latour, No. 203, ante. 

379. .] — Forth v. Simpson, No. 51, 

ante. 

380. For keep & exercise.] — Bevan 

If. Waters, No. 63, ante. 

381. Vendor of goods — For duties paid.] — ^A. 

bought two pipes of wine in bond ; the agent of 
the seller gave him a delive^ note, u^n which one 
pipe was subsequently delivered to nis order, the 
other re maini ng in the bonded warehouse at a 
rent charged to A. ; he having become bkpt., 
his assignees claimed that pipe on payment of the 
warehouse rent ; — Held : the seller has a right to 
retain it until the duties advanced upon it were 
repaid him. — Winks v. Hassall (1829), 9 B. & C. 
372 ; Dan. & LI. 312 ; 7 L. J. O. S. K. B. 265 ; 
109 E. R. 138. 

Annotation : — EcM.Mlleg v. Gorton (1834), 2 Cr. & M. 504. 


Sub-sect. 2. — Carrier’s Lien. 

See Carriers, Vol. VIII., p. 219, Nos. 1391 
et aeq. 


Sub-sect. 3. — Ini^kbbpbr’s Lien. 

See Inns & Innkeepers, Vol. XXIX., pp. 18 
et aeq. 

Sub-sect. 4. — Bailee’s Lien. 

382. General rule — Lien for rent.] — A. appUed 
to B., the proprietor of a house, with cellars, which 
he was in the habit of letti^, telU^ him that he 
wanted cellar room to do a pipe of wine, but adding, 
that he did not know but very shortly he might 
want a good deal of room ; B., u^n this, said that 
he had better put it into his (B.’s) own cellar ; 
which he did : — Held : under these circumstances, 
B. was entitled to detain the wine, till a reason- 
able & proper sum had been paid him for rent. — 
Gray v. Chamberlain (1830), 4 0. & P. 260, N. P. 

388. Possession must be uninterrupted.] — 

Jackson v. Cummins, No. 328, ante. 

384. Delivery by third party — Without consent 
of owner.] — Buxton v. Bauohan, No. 48, ante. 

385. Tnmsfer of goods with lien on them — 
Rl|ht of bailee.] — If A., holding B.’s goods with 
a fien on them against B., transfer them to C., C. 
cannot hold them against B. to the extent of A.’s 
lien under 6 Geo. 4, c. 94, unless the transfer be 
expressly made as a pledge. — Thompson v. 
Farmer (1827), Mood. & M. 48, N. P. 

See^ further^ Bailment, Vol. III., pp. 72 et seq. 


Sect. 3.— STATUTORY UEN. 

388. For tolls — Whether other methods of 
recovery excluded.] — ^A co., having become by 
assignment conservators of the river Tone, were 
empowered by special Acts to levy tolls upon goods 
carried in barges thereon, & to “ stop, arrest, & 
detain ” the barges untU the tolls were paid. In an 
action for tolls by the co. ; — Held : inasmuch as the 
statute only gave a lien upon the goods for the 
tolls, & prescribed no method which would be 
equivalent, by enabling the co. to recover the 
money, to the common law remedy, the statutory 
remedy was cumulative, &> not exclusive, & the 
action would lie. — Great Western Ry. Co. v. 


bookkeeper has a lien on books on 
which he has bestowed his time & 
labour. — Spurrier t>. Coxwkll, [19141 
C. P. D. 83.— S. AF. 

q. Watch repairer.] — Webber r. 
CooswKLL (1877), 2 S. C. R. 15.— 

CAN* 


r. Aw^ioneer — Lien for commia- 

Phillips, [1912] 

C. P. D. 382.— S. AT. 

i . Livery staJile keeper ,] — Ford 
Brothers, [1922] T. P. D. 
JuD. — 9* Ar, 


a. PrirUer—fM stereotype plates.] 
—A printer into whoso hands stereo- 

PHt for the purpose ol 
prlntlufir from them, has no rfeht o1 
lien or retention over them, for hit 
oooount for printing from them the 
work of which they are the plates.— 
SOMMERVILLB (1844), 6 

b. MaiiUerMnce of motor car.]— 
There is no lien at common law on a 
motor car for moneys due under an 
agreement to " weU & sofflcientls 
^inUln & keep in order the cai 
& to supply o ohaufleur to drive It.— 

T ^MAINTEJfANCK OO., 

IjTD. (1914), 48 I, L. T. Jo. 217. — 

Mt, 


* - -- — 

PART IV. SECT. 2, SUB-SECT. 4. 

884 i- Delivery by third party — 
Withovi consent of owner .] — A livery- 
stable keeper has no lien as against the 
owner of a horse for boarding it, where 
It has been placed In the stable, ^thout 
the authority of the owner, by a person 
who has agreed with the owner to race 
the horse & pay Its expenses to share 
its winnlogs with the owner. — Yeo v. 
Farraoheb, [1918] 1 W. W. R. 624 ; 
39 D. L. R. 324 ; 28 Man. L. R. 424. 
— CAN. 


0 . Thresher's lien.] — Pbinnbvba 

V. Mordb.v & Jo.VBS (1913), 2 

W. L. R. 268 ; 4 W. W. R. 637 j 1 
1) L. R. 272 ; 6 AJta L. R. 52.-^A! 

d- •] — Threshers’ I.len A( 

(Bask.) gives the thresher the right 1 
sell the grain taken under bis thresher 
SoNMORB (1916), a 
W. L. R. 1122.— CAN. 

•; .]--Wbon a thresher take 

g^n to satisfy his Men under Thresher 
LI^ Act, 1920, ho may take onl 
s^umclent grain reasonably to satis! 

1 Shanno 

(^k.), [1924] 3 W. W. R. 316.- 

vAN« 


♦) — To *eqtltle a thresher 


to a lien under The Threshers’ Lion 
Act, 1920, the provisions of sect. 2 
must be complied with. — British 
American Elevator Co., Ltd. v. 
Maclean (Saak.), [1924] 1 W. W. R. 
1159.— CAN. 

g. Farm worker’s lien .] — Mirbs v. 
Oslbr & Nanton 'Trust Co. (Man.), 
[1924] 2 W. W. R. 510.— CAN. 

h. For electric light.] — Stknnrtt 
V. Edmonton (1908), 8 W. L. K. 62. — 
CAN. 

k. For taxes .] — Greenwood CJorpn. 
V. Canadian Mortgaob & Invest- 
ment C-o., Ltd., [1921] 2 W. W. R. 
746.— CAN. 

l. For advancea by municipality — 
Purchase o/ seed firrain.)— -U nited Grain 
Growers, Ltd. v. MoRae & Rural 
Munioipauty of Little Bow, No. 98 
(1922), 63 D. L. R. 138: 17 Alta. L. R. 
613 ; [1922] 1 W. W. ll 1064.— CAN. 

m. .] — The liens arising 

under The Seed Grain Acts do not 
operate so as to attach grain grown in 
years subsequent to the advanoo after 
ownership of the land has passed from 
the owner to whom the advance was 
made. — Home Investment & Savings 
AssocM. V. Provincial Treasurer of 
Alberta (Alta ), [1924] l W. W. K. 
822.— CAN. 

for a^cqnee* to manvfcuiurer — 
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Part IV.— Particular Lien. 


Shabman (1892), 01 L. J. Q. B. 600 ; 40 W. R. 
648 ; 30 Sol. Jo. 641, D. 0. 

For excise duties*] — See Bevenuid. 


Sect. 4.— EXTENT OF UEN. 

887. Retention charges.] — Lenton v. Cook 
(1736), BuU. N. P., 7th ed. 46 a. 

Annotation .—-Conid. British Empire Shipping Co. v. Somes 

(1858), E.B.&E. 353. 

888. Where no express contract.] — Haet- 

LEY V, Hitchcock, No. 49, ante. 

389. .] — A livery stable keeper has no 

lien for the charges of a veterinary surgeon for 
skill & work bestowed on a horse at the request of 
the owner while the horse is standing at livery at 
the stables of the liveryman. 

A livery stable keeper has no lien as livery stable 
keeper for the keep of a horse standing at livery, 
& a farrier has no lien for shoeing a horse while 
so standing at livery, because he has not possession 
of the horse. There is no rule of law which gives 
a livery stable keeper a claim of lien for money 
paid by him to a veterinary sui'geon for work done 
to a horse at livery (Cresswell, J.). — Orchard v. 
Rackstraw (1850), 9 C. B. 698 ; 19 L. J. C. P. 
303 ; 15 L. T. 0. 8. 91 ; 14 Jur. 605 ; 137 E. R. 
1066. 

Annotation : — Reid. Castellain v. TLompson, Thompson v, 

Castellttiu (1862), 13 C. B, N. S. 105. 

890. .] — A person who has a lien upon a 

chattel for a debt cannot, if he keeps it to enforce 
payment, add, to the amount for which the lien 
exists, a charge for keeping the chattel till the debt 
is paid. Where such a charge is made, & the 
owner of the chattel gives notice that he will pay 
it, but that he protests against the payment, & 
will seek to recover it back again, he may maintain 
an action for money had & received for such a 
purpose. 

A shipowner desired to have his ship repaired. 
On asking a shipwright for an estimate, he received 
one, the last item of which was “ The cost of use 
of graving dock for the job will be from 120 to 
150 guineas.” The ship wais repaired. When 
finished, the account was sent in with this item 
included. No objection was made to this item, 
but time was required for payment. The ship- 
wright who claimed & enforced his lien on the ship 
for payment, urged the removal of the ship, 
saying that it was unnecessarily occupying his 


dock, that he had other ships waiting to go in, & 
finally, that from a certain day he should charge 
£21 a day for the use of the dock : — Held : these 
facts did not ebnstitute an implied contr^t on 
the part of the shipowner to pay the additional 
charge, & (having paid it under protest) he might 
maintain money had & received to recover it 
back.— Somes v. British Empire Shipping Co. 
(1860), 8 H. L. Cas. 338 ; 30 L. J. Q. B. 229 ; 2 
L. T. 647 ; 6 Jur. N. 8. 761 ; 8 W. B. 707 ; 11 
E. R. 459, H. L. ; affg. S. C. svb nom, British 
Empire Shipping Co. v. Somes (1868), E. B. & E. 
353, Ex. Ch. 

Annotations : — Apld. Bruco v. Everson (1883), Cab. & El. 
18. Refd. Mledbrodt v. Fltzsimon, The Energie (1875), 
32 L. T. 579 ; Ivens v. G. W. Ry. (1889), 53 J. P. 148 ; 
Booth S.S. Co. V. Cargo Fleet Iron Co., [1916] 2 K. B. 
570. Mentd. Assets Development Co. v. dose (No. 2) 
(1901), 46 Sol. Jo. 12. 

391. By carrier.] — When a passenger 

leaves an article at a railway station the co. are 
not bound to send it to his residence without 
a reasonable charge for so doing, nor liable for its 
non-delivery when sent for, unless reasonable 
means are afforded to them of finding & identi- 
fying it ; but they cannot charge warehouse 
room for it, if, however they afterwards detain it 
for any petty charge, the proper course is to pay 
the charge, & sue to recover it in the county ct. ; 
& if the article is ready for delivery the damage may 
properly be only nominal, whether on a special 
count or on a count in trover. — D imsdale v . 
London & Brighton Ry. Co. (1862), 3 F. & P. 
167, N. P. ; subseguent 'proceedings (1863), 8 L. T. 
453. 

392. .] — A workman detaining a chattel in 

respect of a lien for work done thereon has no 
claim for warehouse charges during such deten- 
tion. — B ruce v . Everson (1883), Cab. & El. 18. 

Goods found.]— 8ce Bailment, Vol. III., 

I). 66, Nos. 88, 89. 

Bailee for valuable consideration .] — See 

Bailment, Vol. III., p. 75, No. 145. 

393. Payments — Charges of veterinary surgeon 
— Treatment of horse at livery— At request of 
owner.] — Orchard v . Rackstraw, No. 389, ante. 

Work done or expenditure on chattel.]— ^S'ce, 
generally. Sect. 2, sub-sect. 1, ante. 


Sect, 5.— EXTENSION OF PARTICULAR TO 
GENERAL LIEN. 

iS^ee Part III., Sect. 4, ante. 


IVarehouse reoeipte.]— 34 Vlct c. 6, 
B. 47, enables a person making advances 
to a mannfaotnrer, to stlpolate for 
obtaining a lien on warohouso reoelpts 
to be subsequently granted to the 
manufacturer. — Sutbr v, Mrrohants 
Bank (1876), 24 Gr, 365.— CAN, 

0 Oarage-keeper.] — Webster v. 
Black (1914), 28 W. L. R. 300 ; 17 
' L. R. 15 ; 24 Mon. L. R. 456.— 
CAN. 

p. For (olte.J— Caledonian Rt. 


Co. V. Guild (1873), l R (Ct. of Seas.) 
198 ; n Sc. L. R. 125.— SCOT. 


PART IV. SECT. 4. 

q. Con^rudion of part of article — 
Lien on whole .] — A carriage builder, 
who coui^tructs a stationary top for 
an express waggon & fastens the same 
with bolts & nuts, has a lien on the 
whole btruoture, waggon & ton, for the 
price of building the top. — H ardisty 


V. Carnkij. (1899), 40 N. S. R. 214. — 
CAN. 

r. Contract for manufadure of 
lumber — No lumber sd aside for purpose 
oj contract.]— R andolph v. Randolph 
(1907), 4 E. L. R. 17 ; 3 N. B. Eq. Rop. 
576.— CAN. 

t. Material for several buildings — 
Sale of some of buildings.] — Polson v. 
Thomson (1916), 34 W. L. R. 745 ; 10 

W. W. R. 866.— CAN. 
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Lien. 


Part V. — Equitable Lien. 


Sect. 1.— NATURE. 

394. Possession not necessary.] — Nichols v. 
Clent, No. 43, ante, 

895. .] — Where a conveyance has been 

executed, but the whole of the purchase-money 
has not been paid, the vendor has not a lien upon 
the title deeds for the remainder of the purchase- 
money. 

The equitable right of the vendor is inaccurately 
described by the word lien, if that word is to be 
understood in its legal acceptation, which always 
implies possession by the party setting up the lien 
of the thing on which it exists ; the legal principle 
in such a case being, that the party having rights, 
which in good conscience he may enforce, & which 
are more or less connected with the thing of which 
he has possession, shall not be compelled to part 
with his possession until those rights are satisfied. 
But the vendor’s right in eqmty is altogether 
independent of his possession of the land or of the 
deeds. He has what, though called a lien, is, in 
truth, an equitable charge on the land, & which, 
in general, he may enforce in the same way as any 
other equitable mtge. (Rolfe, B.). — Goode v. 
Burton (1847), 1 Exch. 189 ; 16 L. J. Ex. 309 ; 
9 L. T. O. S. 367 ; 11 Jur. 851 ; 154 E. R. 80. 

Annotation: — Mentd. Swanley Ckial Co. v. Denton, [1906] 

2 K. B. 873. 

896. Whether equitable charge.] — Goode v. 
Burton, No. 395, ante. 

SeCt alsOf No. 571, post. 

397. Distinguished from legal charge — Wholly 
enforceable In equity.] — A ct. of equity entertains 
two kinds of suits in relation to charges on land : 
one, where there is merely an equitable lien, & 
the other, where there is a legal charge. In the 
former kind of suit, the proceedings are entirely 
in equity, & there is nothing to be done elsewhere. 
In the latter, this ct. only gives its aid to enforce 
the legal lien. That aid is quite independent of 
the jurisdiction of this ct. to protect property 
pending litigation. 

Pltf. filed his original bill as a judgment creditor 
of the mtgor. seeking to redeem a mtge. He 
afterwards paid off the mtge., amended his bill, 
& prayed an account & payment by the mtgor. : — 
Held : the suit was nevertheless a judgment 
creditor’s suit, &: must fail. — Godfrey v. Tucker 
(1863), 33 Beav. 280 ; 3 New Rep. 20 ; 33 L. J. 
Ch. 559 ; 9 Jur. N. S. 1188 ; 12 W. R. 33 ; 65 
E. R. 376 ; evb nom. Godfrey v. Sacree, God- 
frey V. Tucker, 9 L. T. 359. 


Sect. 2.~H0W ARISING. 

898. Agreement to grant possession of title 
deeds.] — What possession, & what agreement, as 
to the possession of title deeds, shall constitute an 
equitable lien. 

Would such an agreement as that give a lien ? 
. . . An agreement, that when, upon a contin- 
gency, B. should become entitled to the possession 
of the deeds he would deliver the possession of the 


} deeds is going much further than any ct. of equity 
has ever gone or ever could in reason go (Leach, 
M.R.). — Robarts V. Jepperys (1830), 8 L. J. O. S. 
CJh. 137. 

Annotation: — Consd. Re Taylor, StUeman & Underwood, 

[1891] 1 Ch. 690. 

Deposit of land certificate or charge certificate.] — 

See I^d Registration Act, 1025 (c. 21), s. 66. 

899. Agreement for half the value of estate 
recovered.] — By an agreement between A. & B., 
A. agreed to exert hmoself to prove that B. was 
entitled to certain property in India, for which 
A. was to have half the value of what might be 
recovered. A. succeeded in recovering a certain 
amount, which was sent home to the corre- 
spondents in London of a firm in Calcutta, who 
acted for A. in the matter. Upon demurrer to a 
bill to declare A.’s right to half the amoimt under 
the agreement : — Held : A. had no lien on the fund, 
& his right, if any, was purely legal & not equit- 
able. 

The agreement creates no lien, but pltfs. by 
it were to get half of the value, & not h^f of the 
specific thing to be recovered which was the sub- 
ject of the agreement (Stuart, V.-C.). — Alex- 
ander V. Hammond (1854), 24 L. T. O. 8. 174 ; 
3 W. R. 145. 

400. Parol agreement.] — G. being indebted to 
pltf., & having purchas^ some wool of B., in 
consideration, as alleged, of the debt, due to pltf., 
& for the purpose of securing the payment, & 
with the intention of assignin^'A malung over the 
wool, & of vesting it in pltf,, in an interview with 
pltf., said, “ There is the wool which has gone to 
D. ; go & sell that wool ; pay B. the balance due 
to him on such wool, & keep the remainder your- 
self.” G. died a few hours afterwards, «fc letters 
of administration were granted to his brothers, 
who claimed the wool, which was removed by pltf. 
from the custody of a wharfinger at D., & sold 
by pltf. after the death of G., or the proceeds ; 
but on the above uncontradicted allegation in 
pltf.’s bill : — Held : pltf. had established an 
equitable lien, & his right to retain the proceeds. 

In this case everything was by parol ; the 
words are clear & that coupled with the conduct 
of the intestate amounts to the creation of a valid 
equitable lien. ... I find no law which says 
a valid equitable lien cannot be created by parol 
(Stuart, V.C.). — Gurnell v. Gardner (1863), 
4 Giff. 626 ; 3 New Rep. 69 ; 9 L. T. 367 ; 9 
Jur. N. 8. 1220 ; 12 W. R. 67 ; 66 E. R. 867. 
Annotaiion: — Befd. Parish v. Poole (1884), 53 L. T. 85. 

401. Indorsement on policy of Intent to assign 
— No communication.] — ^Adams v. Claxton (1801), 
6 Ves. 226 ; 31 E. R. 1024. 

Annotationa: — Mentd. VuUlamy v. Noble 0817), 3 Met 

693 ; Brown r. Sansome (1825), M‘Cle. & Yo. 427 ; Raw 

V. Catten 0^82), 9 Bing. 96 ; Morgan v. Evans (1834), 

8 Bll. N. 8. 777 ; Cooper v. Cooper (1838), 7 L. J. C^. 

253 ; M'Faddon v. Jenkyns (1842), 1 Haro, 458 ; Ottey 

V. Pensam (1842), 1 Hare, 322 ; Pile v. Pfio (1876), 23 

W. R. 440. 

402. Judgment affecting lands.] — Ex p. 8ea- 
PORTH (Lord), No. 602, poet, 

408. .] — It is not correct to say that, 

according to the usual acceptation of the term, a 


PART V. SECT. 2. contained no direct words of charge, lien was sufflclently created. — Dukdas 

By bond.] — A co. having was evidently intended to give a lien Corpn. v. Desjardins Canal Co. 

executed a bond which, though ft on the property of the co. : — Held; the (1870), 17 Qr# 97. — CAN. 



Part V.— Equitable Lien. 


255 


creditor obtains a lien by virtue of his judgment. | Sect, 8, — PAKIICULAR C IA f tfiE S OF CASES* 

If he had an equitable lien, he would have a right Sub-sect. 1. — ^Breach op Trust. 

to come hew to have the estate sold ; but he has aenerdav. Trusts & Trustees. 

no such nght (Lord Cottenham, C.).— Nbatb v , rv conK)raUon.l--i8'cc Corporations, Vol. XIII., 


^wwtoWoTW Eefd. Gordon v. Horsfall (1847), 6 Moo. 
P. G. C. 393 ; Bond v. Bell (1857), 4 Drew. 167 ; Godfrey 
^ Tucker (1863), 33 Beav. 280 ; Anglo Italian Bank v. 

(1878), 9 Ch. D. 275 ; Flegg v. Prentis, [1892] 
2 Ch. 428 ; Marshall v. South Stanordshlre Tram. Co., 


(18961 2 Ch. 36. Mentd. Smith v. Hurst (1852), 10 Hare, 

30 : Benham v. Keane (1861), 3 De G. F. & J. 318 : Dos- 
weU tJ. Reeoe (1805), 13 L. T. 166 ; Re Watkins, Ex p. . 
Evans (1879), 13 Ch. D, 252 ; Cadogan v. Lyric Theatre, ^ 
[1894] 3 Ch. 338 ; Tyrrell r. Palnton, [1895] 1 Q. B. 202. 


Sub-sect, 2. — Company’s Lien on Shares. 
See, generally, Bankers, Vol. III.,jpp. 166, 166, 
Nos. 219, 220 ; Companies, Vol. IX., pp. 341 


-Costs. 


Sub-sect. 3.- 

See, generally, PRAcmcE. 

406. Costs ordered to be paid out of estate.] — Costs, 


See, further. Sect. 3, sub-sect. 9, post; &, 
generally, Judgments, Vol. XXX., pp. 118 et seg. 

404. Order dismissing action with costs — Regis- I 
tered under Judgments Act, 1838 (c. 110).] — ^Mil- 
ler V. Pridden, No. 640, post. - ^ ,• -au 

406. Order appointing receiver.] Judgment whp decreed out of an estate, are a lien thereon, 
creditors obtained, in the action in which they which makes it a security (Lord Hardwic^, O.). 
had recovered the judgment, an ex p. order — ^Blower v . Morret (1'7^1)» I Uick. 254 ; o 
appointing a receiver, to receive the moneys Atk. 772 ; 21 E. R. 266, L. C. 
receivable in respect of the share to which the 


respect 

debtor was entitled in the residuary estate under 
the will of his mother ; & it was ordered that the 
receiver should pay the balance or balances 


105. 

115 


-- Scudamore (1796), 3 Ves. 

Mentd. Lowten v, Colchester Corpn. (1817), 2 Mer. 


407, On fund In court — Successfid party In 
interpleader issue.] — Upon a bill of interpleader 


appearing due on his accounts, or such part deft., who made it necessary, was ordered to pay 
thereof as should be certified as proper to be so all the costs ; & pltf. has a lien for his costs upon 
paid, in or towards satisfaction of what should the fund paid into ct. — ^Aldridge v. Mbsner 
for the time being be due in respect of the judg- (1801), 6 Ves. 418 ; 31 E. R. 1122, L. C. 
ment. After the order had been made, notice of Annotations Agar r. Blethyn (1835), Tyr. & Gr. 

it was served upon the exors. of the mother. 160. Mentd. Mason v. Hamilton (1831), 5 Sim. 19; 
Before any payment had been made by the exors. India Co. v. Campion & Bazett (1837), 1 Jw. 4 ^ 

to the receiver on account of the debtor’s share, generally, Interpleader, \ ol. XJLIJL., 

a receiving order in bkpcy. was made against PP* ^^7 et seq. , , ^ , u 

him, & he was soon afterwards adjudicated ^fOS. On dee^ lodg^ in 

bkpt. : — Held: the order appointing a receiver friend of Infant plalntilf— Suit dl^yowed by plain- 
did not make the judgment credikrrs “ secured tiff at majoilty.] ;A suit was instituted oia behalf 
creditors” within sects. 9 & 108 of Bkpcy. Act, an infant, & m the course of it deeds were 
1883 (c. 62); the order did not amount to a deposited in ct. by deft, for inspection. It wm 
delivery of the share in equitable execution to admitted that the deeds belonged to pltf. Blw., 
the Judgment creditors; & they had by virtue oR coming of age, di^vowed the suit: 
of the order no priority over the other creditors the deeds must be delivered out te deft., the 
of bkpt. next friend had no hen on them for his costs. — 

In my opinion, therefore, this order was not a Dunn v. Dunn (1854), 3 Drew. 17 ; 3 Eq. I^®P* 
“charge,” was not a “ mtge.,” & was not a 129; 18 Jur. R. 807 ; on appeal 

“ lien,” either legal or equitable, & consequently (1855), 7 De Q, M. « G. 26, L. 

T. & Sons were not “ secured creditors ” within generally, Infants, Vol. XXVIII., pp. JO 

the meaning of sub-sect. 2 of sect. 9, & by virtue seq. j..- 

of sub-sect. 1 the bkpcy. took away from them 4(09. Costs of Inspectors Under deed of 

the right to receive this money in priority to the arrangement.]— A deed of ^rangement ^ 
other creditors (Lord Esher, M.R .). — Re Potts, Bkpcy. Act, 1861 (c. 134), s. 192, provided for the 
Ex p. Taylor, [1893] 1 Q. B. 648 ; 62 L. J. Q. B. payment m full of the costs of a previous deed of 

inspectorship, & all costs, charges & expenses 

incurred by the inspectors for the benefit of the 
estate, including the costs of an execution creditor, 
in consideration of the execution being withdrawn : 

Held : the deed was valid on the ground that 

the inspectors had an equitable lien for those 
’ on bkpt.’s estate.— F itzpatrick v. Bourne 
(1868), L. R. 3 Q. B. 233 ; 9 B. & S. 167 ; 37 
L, J. Q. B. 265 ; 18 L. T. 731 ; 16 W. R, 849 ; 


392 ; 69 L. T. 74 ; 41 W. R. 337 ; 9 T. L. R. 308 ; 

37 Sol. Jo. 306 ; 10 Morr. 62 ; 4 R. 305, C. A. 

Annotations : — Reid. Croshaw v. Lyndhurat Ship Co., [1897] 

2 Oh. 154 ; Re Aiiglesey, De Galve v. Gainer, [1903] 

2 Ch. 727 ; Ridout «. Fowler, [1904] 1 Ch. 658 ; Re 
Pearoe, Ex p. Official Receiver, [1919] 1 K. B. 354 ; 

Giles V. Kruyer, [1921] 3 K. B. 23. Mentd. Minter v. 

Kent, Sussex & General Land Soo. (1895), 14 R. 236 ; 

Tilling V. Blythe (1899), 47 W. R. 273 ; Ideal Bedding Co. 

^ Holland, [1907] 2 Ch. 157 ; Re Beaumont, Woods v. , j.. 

Beaumont (1910), 79 L. J. Ch. 744 ; Re Gershon & Levy, ' Li. J. v*. x>. aw , * 

Ex p. Cook & Riohards, Ex p. Westoott, [1916] 2 K. B. on appeal, L. R. 6 H. a. 440, l!iX. cn. 

627 ; Singer v. Fry (1916), 84 L. J. K. B. 2025. See, generally. Bankruptcy, Vol. V., pp. 1156, 

As to effect of judgments & orders generally, 1167, Nos, 9372-9378. , * * j 

see Judgments, Vol. XXX., pp. 118 efseg. 410. Of action to enforce removal of pirated 

Specific appropriation of goods to meet bills — trade mark.] — Ponsardin v. Peto, Ex p. Uzielu, 
Subsequent bankruptcy of party In possession of No. 668, post. 

goodsd— See Bankruptcy, Vol. V., pp. 704, 706, 411. .]— A firm of fo^tog agents in 

Nos. 6180-6183. London were employed to distnbute goods for 
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costa 

an execution creditor has a 


lien are the coats not of the execution 
only but all the usual costs which could 
be recovered froto the debtor under ^ 
execution.— R yan v. Clarkson (1839), 


16 A. R. 811 ; oflpa, 8uh nom. Clarkson 
V. Ryan (1900), 17 S. C. R, 251.— 

CAN. 
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Bed, 3 . — ParHcular classes of oases : Buh-sects, 3, 4| 
5, 6, 7 8, A.] 

foreign dealers. The goods were received by the 
London hmit & lodged at the docks, but were 
discovered to bear a forged trade mark in imita- 
tion of pltf.’s brand. Upon the forgery coming 
to light, the firm gave full information as to the 
maimer in which the goods came into their custody, 
& on a bill being filed by pltf. against the dock 
CO. & themselves, they d^ended the suit, but no 
participation in the fraud was imputed to them : — 
Held : (1) they were not entitled to their costs, it 
not clearly appearing that they were willing to 
assist pltf. in obtaining his remedy, but as inno- 
cent parties they were not ordered to pay costs ; 
(2) pltf. was entitled to have the forged trade 
mark on the goods effaced, &; also to a lien on them 
for costs, unless the owners should intervene. — 
Upmann V. Elkan, Aixones V. Elkan (1871), 
L. R. 12 Eq. 140 ; 40 L. J. Ch. 475 ; 24 L. T. 896 ; 
36 J. P. 36 ; 19 W. R. 867 ; on appeal, 7 Ch. 
App. 130, L. C. 

Annotations ; — As to (^l) Consd. Upmann v. Foroator (1883), 
24 Ch. D. 231. Bad. Fenneaay v. Day & Martin (1886), 
55 L. T. 161. As to (2) Dbtd. Moet v. Piokerinar (1878), 

8 Ch. D. 372. It must not be supposed that I assent to 
the case that has been referred to, Upmann v. Elkan 
(James, L.J.). Oenerally, Mentd. Cattesons r. Anglo 
Foreign Manufacturing Co. (1910), 28 It. P. C. 74. 

412. .] — In an action to restrain the 

infringement by principal deft, of pltf.’s trade 
mark : — Held : co-defts., who were wharfingers, 
& had received the goods bearing the pirated 
trade mark in the ordinary course of business 
without any knowledge or notice of fraud, & had 
submitted to act as the ct. should direct “ on i 
having their charges for warehouse rent, & their 
costs of the action paid or provided for,” were 
entitled to be paid their costs of the action by 
pltfs., & had a lien on the goods in their possession 
for their warehouse charges in priority to the 
lien, if any, which pltfs. might have on the same 
for their costs of the action. Semhle : when 
the pirated trade mark was removed, pltfs. had 
no hen whatever on the goods for their costs of the 
action. — Moet v. Pickering (1878), 8 Ch. D. 372 ; 
47 L. J. Ch. 527 ; 38 L. T. 790 ; 26 W. R. 637, 
C. A. 

Annotation: — Befd. Jowitt r. Union Cold Storage Co., 
[1913J 3 K. B. 1. 

See, generally, Trade Marks. 

413. Of action against building society to recover 
debt — Debtor successful.] — An action was brought 
against two defts. & a building society, in which 
pltf. claimed certain money st^ding in the name 
of one of defts. in the boolbi of the society, as his 
in his marital right as husband of the other deft. 
Judgment having been given for defts., the solr. 
for the first two defts. presented a x>ctition under 
Solicitors Act, 1860 (c. 127), for a charging order 
on the fimd. This was opposed by the building 
society on the ground that they had a lieu on the 
fund for their costs : — Held : the building society 
were in the position of debtors to one of the other 
defts., & not of trustees, & consequently had no 
lien on the fund for their coste. — Porter v. 
West (1880), 60 L. J. Ch. 231 ; 43 L. T. 669 ; 

29 W. R. 236. 


StJB-sECT. 4 . — Covenants to Settle. 
See Settlements. 


Sub-sect. 6. — Crown Debts. 

Unpaid legacy duty.T~<9ec Estate & Other 
Death Duties, Vol. XXI., pp. 72, 78, Nos. 478, 
490. 

Effect of bankruptcy of debtor.] — See Bank- 
ruptcy, Vol. V., pp. 828 ei seq. 

As to Crown debts generally, see Constitutional 
Law, Vol. XI., pp. 681, 682 


Sub-sect. 6. — Debts due to or by Deceased 
Persons and Legacies. 

414. In respect of debts — Effect of Adminis- 
tration of Estates Act, 1833 (c. 104).] —Adminis- 
tration of Estates Act, 1833 (c. 104), which makes 
real estate of a deceased person assets for pay- 
ment of debts, does not create a lien or cha^e on 
the estate, & therefore, a creditor cannot, without 
obtaining a judgment, attach the rents & profits 
of such estate. 

Mtgees. of real estate of a testator commenced 
an action, on behalf of themselves & all other 
creditors, for administration of his real & personal 
estate. At the time of the issue of the writ the 
ersonal estate had been administered. Testator 
ad devised & bequeathed all his real & personal 
estate, subject as to his personal estate to payment 
of his debts & funeral & testamentary expenses, 
to certain persons, who were represented by defts. 
There was standing in the ct. to the credit of a 
partition action, which had been commenced by 
the devisees, a fund, which had been paid in, 
representing rents & profits of the real estate. 
Pltfs. in the administration action, before having 
obtained judgment in their action, applied for 
an injunction to restrain defts. from applying for 
a transfer or payment to themselves of the fund 
in ct. : — Held : the application must be refused. — 
Be Moon, Hoiaies v. Holmes, [1907] 2 Ch. 304 ; 
76 L. J. Ch. 535 ; 97 L. T. 748 ; 51 Sol. Jo. 552. 

Annotation: — Befd. Re Welch, Mitchell v. Willdors, [1916] 

1 Ch. 375. 

See, 71010, Administration of Estates Act, 1925 
(c. 23), ss. 32,35 (1). 

415. Debt charged upon particular fund.] — 

An engagement of intestate to pay money out of 
a growing fund : — Held : a lien upon the adminis- 
trator chargeable upon that fund. — Clark v. 
Adair (1772), Lofft. 69 ; 98 E. R. 537. 

Annotation: — Mentd. Master r. Miller (1701), 4 Term Hop. 

320. 

416. Agreement to appropriate stock In 

satisfaction — Consideration moving from creditor.] 

— What circumstances will give the creditor of a 
testator a specific lien on assets, standing as part 
of testator’s estate at his death. 

Must not a ct. conclude that when [the creditor] 
consented to suspend the action, she was induced 
to do so by the consideration that the stock which 
had been purchased was to be applied specifically 
to the payment of her demand ? I am of opinion 
that she thereby acquired a specific lien on the 
stock in question (Leach, V.-C.). — Tyler v, 
Manson, Manson V, Tyler (1826), 5 L. J. 0. 8. Oh. 
34. 

Agreement to settle unperformed.] — Bee 

Settlements. 

417. In respect of legacies— Specific legacies 
sold — Proceeds applied in discharge of Incum- 
brances.] — Testator devised a real estate to his 
wife for life, with remainder to the issue of a 
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c. in respect of leaacics-'MainUnaiue c1ause,h-Cooh V, CooL (1004), 25 C. L. T. 0 ; 3 N. B. Eq, Hep. 11.— CAN* 
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former marriage. He gave specific legacies to 
his wife, & made her extrix. together with A. & B. 
The real estate being mtged., the specific legacies 
in default of general personalty, were sold, to 
pay off the mtge., & the mtged. premises were 
assigned to a trustee to attend the inheritance, 
the wife apparently consenting : — Held : the wdfe 
without making out a case of fraud, misrepresen- 
tation, or i^orance of facts, could not afterwards 
establish a lien on the mtged. estate to the extent 
of the moneys produced by the side of the specific 
legacies. — Topus v. Von d]?r Heyde (1840), 
4 Y. & 0. Ex. 173 ; 9 L. J. Ex. Eq. 27 ; 160 E. R. 
907. 

Legacies charged on particular fund.] — 

See Executors, Vol. XXIII., p. 396, Nos. 4683- 
4686. 

418. Right of retainer — Against debtor, legatee 
or devisee.] — A debt due from a devisee to testator 
does not constitute any lien upon the devised 
estate. — Ke Cousen, Ex p. Barff (1848), De G. 
613 ; 17 L. J. Bey. 22 ; 11 L. T. O. S. 474 ; 12 
Jur. 668. 

Annotations: — Consd. Fox v. Buckley (1876), 3 Ch. D. 508. 

Refd. Re Moore, Mooro v. Moore (1881), 45 L. T. 406 ; 

Re Milnoe, MUnes v. Shcrwln (1885), 53 L. T. 534 ; Doering 

V. Doering (1889), 42 Ch. D. 203. 

.] — See No. 607, post ; cf', generally^ 

Executors, Vol. XXIII., pp. 436 et seq. 

In bankruptcy.] — >S'ee Bankruptcy, 

Vol. IV., pp. 410 c/ seq. 

By executor.] — See Executors, Vol. 

XXIII., pp. 370 ei seq. 

Executor’s right of indemnity.] — See Exe- 
cutors, Vol. XXIV., pp. 605 et seq. 


Sub-sect. 7. — Debts of Married Woman 

419. For necessaries — Whether husband’s estate 
liable.] — A bill filed by a party who had lent 
money to the wife of dett., while deft, was abroad, 
for the purchase of necessaries for her maintenance 
& support, set forth various letters to prove that 
the husband held authorised liis wife to borrow 
the money, & had authorised his agent, to whom 
he had given a power of attorney to sell bis estates, 
to satisfy his vdfe’s debts out of the proceeds of 
such sale. The bill sought to establish a lien 
upon the husband’s assets in this country ; — 
Held : as a mere creditor of the husband pltf. 
had no equity against his assets, & no lien was 
established by the letters & power of attorney. — 
May V. Skey (1849), 16 Sim. 588 ; 18 L. J. Ch. 
306 ; 13 Jur. 594 ; 60 E. K. 1002. 

Annotations: — Ezpld. Hirst v. Tolson (1849), 16 Sim. 620. 

Consd. Jenner v. Morris (1861), 3 De G, F. & J, 45. Befd. 

Doare v. Soutten (1869), L. R. 9 Eq. 151. 

SeCf generally, Husband & Wife, Vol. XXVII., 
pp. 190 ei seq. 

420. Simple contract debt — Liability of separate 
estate.] — The right of a creditor of a married 
woman to enforce payment of a simple contract 
debt against her separate estate does not create 
in equity any lien or charge upon the separate 
estate, or create anything in the nature of a trust 
so as to prevent the debt being barred by analogy 


to Stat. Limitations. — He Hastings (Lady), 
Hallett V. Hastings (1887), 35 Oh. D. 94 ; 66 
L. J. Oh. 631 ; 57 L. T. 126 ; 62 J. P. 100 ; 35 
W. R. 684 ; 3 T. L. R. 499, 0. A. 

Annotations : — Mentd. Re Roper, Roper v. Doncaster (1888), 
39 Ch. D. 482 ; Beck v. Pierce (1889), 23 Q. B. D. 316 ; 
HuUey v. Silversprlngs Bleaching & Dyeing Co., [1922] 
2 Ch. 268. 

See, generally, Husband & Wife, Vol. XXVII., 
pp. 178 cf seq. 


Sub-sect. 8. — Expenditure on Property of 

Another. 

A. In General. 

421. General rule — No Hen.] — A ship belonging 
to defts., registered in the port of London, sus- 
tained serious damage on her voyage to New 
Zealand, & on her arrival there was surveyed & 
pronounced not seaworthy. The master was 
unable, either by loan or bottomry, to raise money 
for her repair, & ho at length sold the ship to 
pltfs., & on receiving payment of the purchase- 
money by a bill of exchange in London, executed 
to them a bfil of sale of the ship. Pltfs. repaired 
the ship & sent her to England with a cargo. 
Defts. refused to ratify the sale or consent to the 
registry of the ship in pltfs.’ names, & on the 
arrival of the ship in the port of London, defts. 
put several men on board to take possession of 
the ship & cargo for them. Pltfs. thereupon 
applied for an injunction to restrain defts. from 
interfering with the ship or removing her out of 
the jurisdiction, & for a manager & receiver of 
the ship & cargo ; — Held : pltfs., if they had 
acquired no title as owners of the sMp by the 
purchase, had acquired none by way of lien in 
respect of the moneys subsequently laid out on 
her repair. 

It appears to me that there can be no such 
lien in this case. On the bill of sale the property 
is designated as the property of defts., of which 
pltfs. had become the purchasers. As purchasers, 
& in the character of owners, they might have 
done what they pleased with it. According to 
defts.’ case, pltfs. purcliased without a title, & 
they have been gratuitously expending money 
upon a chattel which is not their property. If that 
be BO, a ct. of equity cannot give them a lien. 
There is no such equity, in the absence of con- 
tract (WiGRAM, V.-C.). — RiDGWAY V. ROBERTS 
(1844), 4 Hare, 100 ; 67 E. R. 580. 

■ 422. Exception to general rule — Expenditure 

' under erroneous belief in title — Owner must be 
cognisant of error — Necessity for proof of bad 
faith.] — The relief in respect of expenditure under 
an erroneous opinion of title or an expectation 
of a lai’ger interest, or that the enjoyment would 
not be disturbed, with the knowledge &; permission 
of the other party, requires a case of bad faith 
clearly made out. — Dann v. Spurrier (1802), 7 
Vea. 231 ; 32 E. R. 94, L. 0. ; subsequent pro- 
ceedings (1803), 3 Bos. & P. 399. 

Annotations : — Befd. Bigg v. Strong (1857), 3 Sm. & G. 692 ; 

Re Newbery, White v. Wakley (1858), 28 L. J. Ch. 77 ; 

Mold V. Wheatoroft (1859), 27 Beav. 610. Mentd. 
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d. Exception to general rule— 
ExpenaUure under erroneous belief in 
title — Relief must be reasonable .] — 
Smith v. Gibson (1865), 25 0. P. 248, 

—CAN. 

e. .] — Held : pltf. was 

otititlod to a lien for improvements 
made uador tho bolief that the land 

J. — ^VOL. XXXII. 


was his own. — McCarthy v. Arbucklk 
(1879), 29 C. P. 629.— CAN. 

f. Enforcement by sub- 

sequent mortgagee .] — A purchaser of 
land made laeti^ improvements there- 
on under the erroneous belief that he 
had acquired the fee & then made a 
mtge. in favour of a person who took 
in good faith under the same mistake 


as to title : — Held : the mtgee. had a 
lien to the extent of his mtge. which he 
was entitled to actively enforce. — 
McKibbon V. Williams (1897), 24 
A. R. 122.— CAN. 

g. .] — Thuresson V. 

Thuresson (1899), 18 P. R. 414. — 
CAN. 

— Chandler v. 

8 
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Hoohdale Canal Go. v. King (1851), 2 Sim. X. S. 78 ; 
Beaufort v. Patrick (1863), 17 Beav. 60; Hochdale 
Canal Co. v. King (1858), 16 Beav. 680 ; White v. Wakley 
(No. 1) (1868), 26 Beav. 17 ; Davies v. Marshall (1861), 
4 L. T. 105 ; Cotohlng v. Bassett (1862h 82 Beav. 101 ; 
Davies v. Sear (1869), X. R. 7 Eq. 427 : Eardley «. Qran- 
ville (1876), 45 L. J. Ch. 669 ; MoAllster v, Rochester 
(Bp.), etc. (1879), 42 L. T. 22 ; Russ^ v. Watts (1885), 
10 App. C^. 590 ; McManus v. Cooke (1887), 35 Gh. D. 
681 ; London General Omnibus Co. v. Lavell (1900), 
83 L. T. 453. 

423. Wife's pre-marriage contract 

completed by husband — Purchase subsequently set 
aside.] — The wife being entitled in equity to real 
estate under a contract of sale entered into 
before her marriage, the husband, after their 
marriage, completed the purchase &> took the 
conveyance to himself ; afterwards, acting upon 
the supposition that the estate was his own, the 
husband laid out money in improvements upon 
it, & ultimately, in the lifetime of the wife, under 
the same mistake, sold the estate, & the pur- 
chasers took a conveyance from him. The hus- 
band survived the wife. After the death of the 
husband the heir-at-law of the wife, recovered 
the estate from the purchasers by a suit in equity : 
— Held : the husband & the purchasers from hi m 
were entitled in that suit to a lien on the estate 
in respect of the purchase-money paid by the 
husband ; &, semble : also, in respect of the 

moneys ex^nded on lasting improvements. — 
Neesom V. Clarkson (1846), 4 Hare, 97 ; 9 Jur. 
822 ; 67 E. R. 676 ; previous proceedings (1842), 
2 Hare, 163. 

Annotation : — Befd. Parkinson v. Hanbnry (1867), L. R. 
2 H. L. 1. 


424. 


Supposed owner declared mere 


trustee.] — E. the owner of a fishery called the B. 
fishery took by mistake a lease of the same for 
three years from P., who was a trustee for other 
parties. The settlement under which E. claimed 
had conveyed the lands of B., all other estates 
of inheritance & heredit^nents of which J. was 
then seised, & J. had previously obtained a 
conveyance of & was seised in '‘the lands of B. 
&; the salmon fisheries in the rivers.” J. had 
applied for an Act of Parliament to improve 
certain parts of the river, & as he died while the 
bill was being passed, the name of H. his heir- 
at-law, as the owner, was inserted in the bill which 
recited in effect that H. was a trustee, though H. 
represented himself to be owner in fee, & hence 
the mistake ; — Held : the fishery passed imder 
the words ” estate of inheritance,” & E. was 
entitled to have the lease rescinded on the g^und 
of mistake, subject to a lien in favour of H., for 
expenditure on improvements.-— Cooper v. Phibbs 
(1867), L. R. 2 H. L. 149 ; 16 L. T. 678 ; 16 W. R. 
1049, H. L. 

Annotations: — Mentd. O’Brien «. Beam (1870), 18 W. R. 
614 ; Galway County Election Petn., Trenoh v. Nolan 
(1872), 27 L. T. 69 ; Jones r. QiHord (1876), 3 Ch. D. 779 ; 
^en r. Rlcba^on (^1879), 13 Ch. D. 624 ; Blonkhom 
V Pduuvoo \lo80), 43 jLi. T. 668 : Brlffcs t>. Massey (1881). 
29 W. E. 926 : banleU ». SlnoW (1881). 6oT J. p! C! 
60 ; Bettyes v. Maynard (1882), 46 L. T. 766 ; Boper v. 


Arnold (1887), 57 L. J. Oh. 146 ; General Auotloi^ Estote, 
& Monetary Co. v. Smith (1891 h 40 W. R. 106 ; Hudders- 
fleld Bonking Co. tv Lister. [18961 2 Oh. 273 ; Allpard v. 
Walker, [1896] 2 l3h. 869 ; Debenham v. Sawbrldge 
[1901] 2 Ch. 98 ; Soott v. Ooulson, [19081 2 Ch. 249 
iJe Oliver’s Settlmt., Evered v. Leigh, [1906] 1 Oh. 191 
Camell v. Harrison, [1916] 1 Ch. 828. 


425. Expenditure acquiesced in by owners 

— Sons building on father's land — Acquiescence of 
father.] — A father, the equitable owner of a small 
bit of land, erected a granary thereon ; he after- 
wards allowed his two sons to use & occupy them, 
& they erected other buildings thereon at a great 
expense : — Held : under the circumstances stated 
by the father in his answer, the sons had a lien 
on the premises for their outlay. — Unity Joint 
Stock Mutual Banking Assocn. v. Kino (1868), 


26 Beav. 72 ; 27 L. J. Ch. 685 ; 31 L. T. O. S. 128 ; 
4 Jur. N. S. 470 ; 6 W. R. 204 ; 63 E. R. 663. 

Annotations : — ^Id. Millard v. Harvey (1864), 11 L. T. 360. 
Mentd. Pllmmer v. Wellington Corpn. (1884), 9 App. Cae. 


689. 


-.] — See^ further J Estoppel, Vol. XXI., 
pp. 868 et seq. 

426. Whether future liabilities included.] — 
Dyson v. Peat, No. 262, arUe. 


B. Particular PaymerUs, 

ASn. Expenditure by prospective owner — Incum- 
brance discharged by purchaser.] — A remainder- 
man having sold property to a purchaser, by whom 
money is advanced to pay off a heavy & pressing 
incumbrance, the remainderman representing 
himself to have a right to sell with the concurrence 
of the tenant for life for that purpose ; whereupon 
a draft of conveyance is prepared, to which the 
tenants for life remaindermen are made parties, 
& the purchaser takes possession : gives such an 
equitable title to the purchaser, as having cleared 
the estate from a charge to which the tenant for 
life was liable, as to eirtablish a lien on the pro- 
perty, wliich equity will protect by e^oining the 
tenant for life from proceeding by ejectment to 
obtain possession imtU the cause shall be finally 
determined on the hearing, whatever case may 
be made by the answer on merits stated on the 
part of deft, in equity. — Ludlow r. Gray all 
(1822), 11 Price, 58 ; 147 E. R. 400. 

428. Expenditure under contract — By prospec- 
tive lessee — Under agreement for lease — Lease not 
granted.] — Middleton v. Magnay, No. 607, post. 

429. Default by party claiming lien.] — 

A man who enters into a contract to expend a 
certain eum of money on land & after spending 

E art of it declines to perform the contract has no 
en on the land for the money which he has 
expended. — Wallis v. Smith (1882), 21 Ch. D. 
243 ; 47 L. T. 389 ; on appeal, 21 Ch. D. 262, C. A. 

Annotations : — Mentd. General Credit & Discount Co. r. 
Glegg (1883), 22 Ch. D. 649 ; Catton t>. Bennett (1884). 
51 L. T. 70 ; Re RusseU & Scott &; WaUie (1886), 54 
L. J. Cb. 948 ; Law v. Rcddltcb L. B., [1892] 1 Q. B. 127 : 
Barton t?. CapewoU Continental Patent* Co. (1893), (>« 
L. T. 857 ; Ward v. Monaghan (1896), 69 J. P. 392 : WUI- 
8on V. Love, [1896] 1 Q.li. 626 : Stegmann v. O'Connor 
(1899), 80 L. T. 234 ; Pyo v. BriUsh Automobile Com- 
mercial Syndicate, [1906] 1 K. B. 425 ; Dewar v. Mlntoll, 
[1912] 2 K. B. 373 ; Dunlop Pneumatlo Tyre Co. v. New 
Garage & Motor Co., [1916] A. C. 79. 


Gibson (1901), 21 C. L. T. 558 
O. L. E. 442,— CAN. 


$ 


2 


V. Cob- 
268 ; 8 


k. .] — OOBEBTr 

BR-ra (1907), 12 0. L. R. 

O. W. R. 88.— CAN. 

1- .1 — Riohabds V 

CoiJjNS (1912), 23 O. W. R. 499 
k 27 O. L. R. 390 

9 D. L. R. 240.-^AN. 


m. Expenditure acquiesced in 

oy owners.] — ^Where the owner of 
property stands by 8c allows a person 


to spend money thereon in expectation 
that ho will receive the henedt of it, 
such person is entitled to a lien for the 
increased value resulting from tho 
expenditure. — M oBridb v. McNeil 
(19 J 2). 23 O. W. R. 658; 4 O. W. N. 
476; 27 O. L. R. 465.— CAN. 

PART V. 8E0T. 8, 8UB-SE0T. 8.— B. 

n, Zmprwmnents .] — Bbouohton v. 
SMAUmoK (1877). 25 Gr. 290.— CAN. 

o. By oumer’e son — On faUh 


of promised gift of land.] — Bikiin i’- 
Bikhn (1871), 18 dr. 497.— CAN. 

p. .} — Smith r. 

Smith (189 9), 29 O. R. 309 ; 26 A. R. 
897.— CAN. 

q. ,1 — Boudreau v. Rk* 

NEAULT (^ta.) (1916), 16 W. L. R* 

414.— CAN. 

r. By person in possessiot^ 

under agrtemem to purchau.] — Doit** 
having udtsn posaession of land uudr!i' 
an agreement to purchase in fee 
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Past V. — Equitable Lien. 


480 . Expenditure by lessee — Erection of build- 
ings — Provision for compensation on termination 
of lease by lessor.] — An agreement to let land at a 
yearly rent, determinable six months’ notice 
to quit, no term being mentioned, provided that 
in case A. & B. erected any buildings on the land, 
they ooi^d remove them at any time during their 
occupation, or otherwise they were to be allowed 
a beneficial interest in the same to the amount 
of the sum expended in the erection of the said 
buildings, such interest to extend over a period of 
twenty years from the date thereof — i.e., if pltfs. 
were required to give up possession before the 
expiration of the said term, they were to be allowed 
one-twentieth part of the amount expended for 
each remaining year of the unexpired term. 
A. & B. erected buildings on the land. The land 
was afterwards sold by the landlord to a co., 
who served on the tenants a notice to quit, & 
took possession under the Lands Clauses Consoli- 
dation Act, 1846 (c. 18), without offering to pay 
to A. & B. the proportion of the money expended 
by them on the buildings : — Held : though the 
tenancy was legally determined, A. & B. had an 
equitable hen under the agreement, which was 
such an interest in the land as to entitle them to 
claim to have the co. restrained from removing 
the buildings till the proportion due to them was 
provided for. — Rogers v. Kingston-upon-Hull 
Dock Co. (1864), 6 New Rep. 26 ; 34 L. J. Ch. 
165 ; 11 L. T. 463 ; 20 J. P. 68 ; 10 Jur. N. S. 
1246 ; 13 W. R. 217, L. C. 

Annotations: — Mentd. Morgan r. Davies (1878), 39 L. T. 

60 ; Barlow v. Toal (1885), 15 Q. B. D. 501. 


431. Repairs — Lasting Improvements.] — Nee- 
soM V, Clarkson, No. 423, ante. 

432. By mortgagor In possession — Lien 

claimed on fire Insurance policy money.] — A lessee 
who had covenanted to insure against fire in the 
joint names of himself &; his lessor, with a proviso 
that the policy moneys should be expended in 
reinstating the premises, assigned them by way 
of mtge., with a power of sale under which the 
mtgee. sold. The mtge. deed did not notice the 
pohcy. The premises were subsequently damaged 
by fire & were reinstated by the mtgee. On a 
claim filed by the mtgee. & his vendee, the mtgor. 
was decreed to deliver up the policy & join with 
the lessor in signing the receipt to the insurance 
office to enable the mtgee. to receive the money 
payable under the policy. A lessee in possession 
is not entitled as against his mtgee. to a lien on 
the policy moneys for repairs done by him after 
a fire. — Garden v. Ingram (1852), 23 L, J. Ch. 
478 ; 20 L, T. O. S, 17, L. C. 

Annotations : — Reid. Lees v. Whitelcy (1866), L. B. 2 Eq. 

143 ; Bayner v. Preston U881), 18 Cb. D. 1. 

488. By owner of rentcharge — Charged 

on premises repaired.] — Pltfs. were entitled to a 
rentcharge, created by a deed of 1778, which 
contained a power on non-payment to enter upon 
the premises charged, & receive the rents, etc., 
until satisfaction of all arrears of the rentcharge, 
“ together with all such costs, etc., as should be 


laid out, etc., by or by reason of the non-payment 
thereof.” In 1844, the rentcharge being in arrear, 
&; the property so dilapidated as to be unpro- 
ductive, pltfs. entered into possession Sc expended 
money in repairs, etc. : — Held : they had no lien 
on the land for the moneys so expended, whether 
defts., the owners of a subsequent rentcharge, had 
notice of such repairs Sc h^ acquiesced in the 
making thereof or not. Sc the remedy of pltfs., if 
any, was at law. Sc depended on the construction 
of the deed of 1778. — Hooper v. Cooke (1856), 
25 L. J. Ch. 467 ; 27 L. T. O. S. 178 ; 2 Jur. N. S. 
627, L. C. 

434. Ordinary repairs to house Insufficient.] 

— Pltf. left his own house at the request of deft. 
Sc went to reside rent free in one belonging to deft. 
Pltf. expended £300 in repairs of the house into 
which he so moved. It did not appear from the 
evidence that the repairs were other than ordinary 
repa^. Deft, afterwards brought an action 
of ejectment against pltf., when he claimed to 
have a lien on the property for his expenses. 
Upon a bill filed for inter allay an injunction to 
restrain the action of ejectment : — Held : the 
nature of the repairs done by pltf. was not sufficient 
to support his claim to the lien. — Millard v. 
Harvey (1864), as reported in 11 L. T. 360 ; 
10 Jur. N. a. 1167 ; 13 W. R. 125. 

By tenant for life.] — See Land Improve- 
ment, Vol. XXX., p. 276, Nos. 6, 11 ; Settle- 
ments. 

435. Improvements — By co-owner.] — Swan v. 
Swan, No. 439, 'post. 

436. Lease repudiated on lessee’s bank- 

ruptcy.] — Bkjjt. agreed in writing to take a lease 
of a manufactory for a term of years, Sc the land- 
lord agreed to erect at his own expense certain 
buddings, upon bkpt. paying, as an additional 
rent, £7 10«. per cent, upon the amount so 
expended. The buildings, however, were sub- 
sequently erected by bkpt., on the verbal assurance 
of the landlord, that bkpt. might deduct the 
amount expended from the rent. The assignees 
elected not to adopt the agreement for the lease, 
but refused to deliver up possession to the landlord, 
unless he allowed them the sum which bkpt. had 
expended on the buildings : — Held : as both the 
written Sc verbal agreement between the landlord 
Sc bkpt. contemplated a continuance of the 
tenancy, which the assignees had themselves 
repudiated, they had no lien on the premises for 
the money expended by bkpt. — Re Ryland, Ex p. 
Ladd, Ex p. Mole (1834), 3 Deac. & Ch. 647, 
Ct. of R. 

By tenant for life.] — See Land Improve- 
ment, Vol. XXX., pp. 276, 277, 293, 294, Nos. 
7-10, 12-14, 196-204 ; Settirments. 

437. Building on land of another — While owner 
stands by.l — If a stranger build on land knowing 
it to be the property of another equity will not 
prevent the real owner from afterwards claiming 
the land, with the benefit of all the expenditure 
on it. — Ramsdbn v. Dyson (1866), L. R. 1 H. L. 


Held : they had a lion on the land fur 
labting Improvements made. — Youno 
r. Denikk (1901), 22 C.L. T. 27 ; 2 
O. L. R. 723.— CAN. 


O 


712; 14 D. L. R. 811,— CAN. 

b. Made on faith of vn- 

eniorceabla aareement.] — Deft, claimed 
a Hen on land for improvements made 
on the faith of an agreement baaed on 


t. .] — Dkvkun V. Rad 

- (1910). 17 O. W. R. 665 ; 2J 
. L. R, 399.— GAN. 

•• .} — Allan v. Riopel (Alta. 

,913), 26 W. L. R. 248 ; 6 W. \v. R 


an immoral consideration : — Held : 
there could be no lien for improvements 
80 made. — M oon v. Clabke (1870), 30 
C. P. 417.— CAN. 

c. By lessee — Tassot promiS' 

ing to pai/.}— B eriuk v. Woods (1886), 
12 O. R. 693.— CAN. 

d. Payment of taxes,] — Ewart t>. 
Stevrn (1871), 18 Gr. 35. — CAN. 

e. .1 — Charlton t». Watson 

(1884), 4 O. R. 489.— CAN. 

f. By mortgagee.] — A mt«ee. 

bad paid taxes on the mortgaged 
properties for a number of years. Sc had 


redeemed them from a sale for tAxes : — 
Held : he had no right to a lien on the 
lands for the amount. — G raham v. 
British Canadian Loan & Invest- 
ment Ck). (1898), 12 Man. L. R. 244, — 
CAN. 

g. .] — Smith v. Anderson 

(1913), 18 B. C. R. 453.— CAN. 

h. Knowledge of owner .] — 

Whore the owner of land knows, or 
should be held to know, that another 1% 
paying his taxes, the person paving is 
entitled to a lien on the land for the 
amount paid, if by his payinenta the 

S 2 
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Lisn. 


Sect* 3. — Particular classes of cases: Svb-sed, 8, B, 
& C. (a), (h) cfc (c).] 

129 ; 12 Jur. N. S. 606 ; 14 W, R. 926, H. L. ; 
revsg. S. C. sub nom. Thornton v. Ramsden (1864), 
4 GiflP. 619. 

Annotations: — Reid. Bu-nkart v. Tennant (1870), L. R. 10 
Eq. 141 ; Plinuner v. Wellington Ciorpn. (1884), 9 App. 
Gas. 699 ; Re Clarke, Ex p. Newton & Koarly (1889), 
60 L. T. 335 : Marriott v. Reid (1900), 82 L. T. 369 ; 
Ahmad Yar Khan v. Secretary of State for India in 
Council (1901), 17 T. L. R. 500 ; A.-G. to Prince of Wales 
V. CoUom, [1916] 2 K. B. 193; Michaud t>. Montreal 
(City) (1923), 92 L. J. P. C. 161. Mentd. Bastin v. 
Bidwcll (1881), 44 L. T. 742 ; Weller t». Stone (1885), 
54 L. J. Ch. 497 ; McManus v. Cooke (1887), 35 Ch. D. 
681 ; Proctor V. Bennis (1887), 36 Ch. D. 740 ; Wimbledon 
& Putney Commons Conservators v. Nlcol (1894), 10 
T. L. K. 247 ; Re Williams & Parry’s Contract (1895), 
72 L. T. 869 ; Civil Service Musical Instrument Assocn. 
V. Whiteman (1899), 68 L. J. Ch. 484 ; Laia Beni Ram e. 
Kundan Lai (1899), 15 T. L. R. 258 ; Cloutto v. Storey 
(1910), 80 L. J. Ch. 193; Wheeler v. Stratton (1911), 
105 L. T. 786 ; Ramsden v. I. II. (3omrs., [1913] 3 K. B. 
580, n. ; Morpeth Corpn. v. Northumberland Farmers’ 
Auction Mart Co. & Donkin (1921), 90 L. J. Ch. 420 ; 
Jones (Holloway) v. Woodhouse, [1923] 2 K. B. 117. 

-.] — See, generally, Estoppel, Vol. 
XXI., pp. 368-370, Nos. 1445-1451. 

Insurance premiums.] — See Nos. 452, 453, post ; 
& Insurance, Vol. XXIX., pp. 383 et seq. 

Fine on renewal of lease — Paid by tenant for life.] 
— See Settlements. 

Gails on shares — Paid by tenant for life.] — See 

Settlements. 


C, Who Entitled. 


(a) Co-Owners. 


438. Expenditure by way of salvage.] — Hope 
V. Winter (1710), 2 Eq. Cas. Abr. 690 ; 22 E. R. 
580, L. C. 

439. Enforceable in partition action.] — Where 
it is stated by the answer to a bill filed for a 
partition that deft, has laid out money in building 
& improving the premises, the ct. will not decree 
a partition without a reference to the master to 
take an account. . . . Money laid out in improving 
the premises does not, however, in strictness create 
a lien on the premises, but it is a sufficient ground 
for a ct. of equity to refuse to interfere.-^WAN 
V. Swan (1820), 8 Price. 516 ; 146 E. R. 1281. 

A nnntations : — Dbtd. & Distd. Re Leslie, Leslie v. French 
(1883), 23 Ch. D. 552. Refd. Watson v. Gass (1881), 45 
L. T. 582; HiU v. Hickin, [1897] 2 Ch. 679. Mentd. 
Sinclair v. James, [1894] 3 Ch. 554. 


440. Money of one laid out by other.] — A. & B. 

were joint owners of a house, & A. had laid out on 
it moneys he had obtained from B. ; — Held : B. 
had no lien on the house for the amount. — 
Kay V . Johnston (1856), 21 Beav. 536 ; 52 E. R. 
067. 

Annotalione : — Consd. Re Leslie, Leslie v. French (1883), 23 
Ch. D. 552. Mentd. Re Jones, Farrlngten v. Forrester 
(1893), 62 L. J. Ch. 996. 


441. Joint tenants — Outlay by one — Distin- 
guished from tenants In common.] — Lake v. Gib- 
son (1729), 1 Eq. Cas. Abr. 290 ; 21 E. R. 1052 ; 
affd. sub nom. Lake v. Craddock (1732), 3 P. Wms. 
158, L. C. 


Annotations : — Befd. Aveling v. Klnlpe (1815), 19 Vos. 44 
Buckley v. Barber (1851), 6 Exch. 164. Mentd. Jacks* 
V. Jackson (1804), 9 Ves. 591 : Dale tJ. Hamilton (184( 
5 Hare, 380 ; He Rowe, Jacobs v. Hind (1889), 60 L. 
596 ; Steeds v. Steeds (1889), 22 Q. B. D. 657. 


Payment of premiums — At revest of co- 

o^er.]— iSec Insurance, Vol. XXIX., p. 386, 

In common — Whether entitled.] — 
Part owners of a ship are tenants in common, not 
joint tenants. No lien therefore, on the share of 
one, a bkpt. having been also managing owner, 
for outfit, freight, etc., due to the others. — Ex p. 
Young (1813), 2 Ves. & B. 242 ; 2 Rose, 78, n. ; 
36 B. R. 811, L. C. 

Annotations: — Consd. Holdomess v. Shaokels (1828), Dan. 
& LI. 203. Apld. Re Drury & Hudson, Ex p. Leslie (1833), 
3 L. J. Bey. 4 ; Green v. Briggs (1848), 6 Hare, 396. 
Consd. Re Leslie, Leslie v. French (i 883), 23 Ch. D. 652. 
Redd. The Vindobala (1887), 13 P. D. 42. Mentd. Richard- 
son V. Bank of England (1838), 2 Jur. 911. 

443. .] — The owners of a ship are 

not interested in it as joint tenants, but as tenants 
in common ; upon a bkpey., therefore, bkpt.’s 
share passes to the creditors under the bkptcy., 
without being liable specifically to the claims of 
the other part owners, in respect of their dis- 
bursements & liabilities for the ship . — Re Nichol- 
son, Ex p. Harrison (1814), 2 Rose, 76, L. C. 

Annotations : — Refd. Re Drury & Hudson, Ex p. Leslie 
(1833), 3 L. J. Bey. 4 ; Green v. Briggs (1848), 6 Haro, 
395 ; Re Leslie, Leslie v. French (1883), 23 Ch. D. 652 ; 
The Vindobala (1887), 13 P. D. 42. 

444. .] — Green v. Briggs (1848), 6 

Hare, 395 ; 17 L. J. Ch. 323 ; 11 L. T. O. 8. 412 ; 
12 Jur. 326 ; 07 E. R. 1219. 

Annotations : — Refd. Alexander v. Simms (1854), 5 De G. M* 
& G. 57 ; Lindsay v. Gibbs (1866), 22 Beav. 522. Mentd* 
The Edmond (i860), 2 L. T. 192 ; Vanner v. Frost (1870)t 
39 L, J, Ch. 626 ; Japp v. Campbell (1887), 57 L. J. Q. B* 
79. 

446. Of West Indian estate.] — M arry att 

V. Hooke (circa 1804), cited in 14 Ves. p. 442 ; 
33 E. R. 590, L. C. 

Annotation: — Consd. Scott v. Nesbitt (1808), 14 Ves. 438. 

446 . Effect of agreement between one co- 

owner & mortgagee.] — A mtgee. of a ship agreed 
with one of the pari owners, that he would pay 
all disbursements of a voyage, & in consideration 
was to have the proceeds of the freight handed 
over to him in priority of all other charges. He 
failed to^ advance any money, & the pari owner 
was obliged to do so instead. 

Both having become bkpt., & the ship, etc., 
having been sold : — Held : the assignees of the 
mtgee. were entitled to their full share of the 
proceeds, as, though he had not fulfilled his 
contract, yet the ownership of a vessel is in com- 
mon, not joint ; & this agreement & dealing had 
not made it joint ; & that the pari owner had no 
claim on the share of the mtgee. for his advances. — 
Re Drury & Hudson, Ex p, Leslie (1833), 3 
L. J. Bey. 4. 

447. Adjoining owners — Expense of re-bullding 
party wall.] — An administrator, who as such 
receives the improved rents of a house in the 
metropolis, from the tenant in possession, is 
liable, under Building Act, 1774 (c. 78), s. 41, to 
be sued for the moiety, or other proportional pari, 
of the expense of building of a party wall, erected 
bv the owner of the adjoining house in pursuance 
of the Act. Semble : these expenses are in the 
nature of a lien upon the improved rent ; & 
therefore to the extent of such moiety, or other 


land is saved to the owner. — R iddell 
V. McRxk (Alta.), [1917] 2 W. W. R. 
646 ; 34 D. L. R. 102.— <5aN. 

PART V. SE(7r. 8, SUB-SECT. 8. — 

C. (a). 

438 i. Expenditure hy way of Balvaoe.i 
— Moran o.Miitu Bibee (1876), I, L. R. 
2 Calc. 68. — IND. 

438 ii, .] — KiNU Ram Dab v. 


Mo2SAFirER Hosain Bhara 
1. L. R. 14 Calc. 809,— IND. 


(1887). 


^2 i. Tennni in common — Whether 
^tlkd .] — The equitable right of a 
tenant in common of real estate, who 
has made permanent improvements 
upon It while in sole ooonpation, to be 
compensated for his expenditure to the 
extent to which the vuue of the land 
hw been increased therein. Is one which 
attaches to the land . — bbickwood r. 


Young & Minister for Public Works 
OF N.S.W. (1906), 2 C. L. R. 387 ; 
4 S. IL N. k W. 743 ; 21 N. B. W. 
W. N. 257.— AUS. 

44211. .]— Patterson v. 

Mackenzie. [1924] 3 D. L. R. 243 ; 2 
W. W. R. 657 ; 18 Saak. L. K. 878.— 
CAN. 

k. Payment of fine for renewal of 
least.) — Hamilton v. Denny (1800), 1 
Boll ft B. 190.— IR. 



Part V.— Equitable Lien. 261 


proportional part, the rent is not assets in the 
hands of the administrator. — Thacker v. Wilson 
(1836), 3 Ad. & El. 142 ; 4 Nev. & M. K. B. 658 ; 

1 Har. & W. 131 ; 4 L. J. K. B. 149 ; 111 B. R. 
367. 

Annotation: — Mentd. Mason v. Fnlham Corpn. (1910), 
102 L. T. 188. 

See, generally, Boundaries, Vol. VII., pp. 296 
et eeq. 

Co-owners of ship.] — See, generally. Shipping. 

Right of contribution.] — See Contract, Vol. 
XII., pp. 536 et seq. 

(6) Limited Owners. 

448. Tenant for life — Of West Indian estate — 
Supplying estate with necessaries.] — In the West 
Indies, a tenant for life having supplied the estate 
with necessaries, a lien subsists unquestionably, 
after his death, upon the inheritance (Lord 
Eldon, C.). — Scott v. Nesbitt (1808), 14 Ves. 
438 ; 33 E. R. 589, L. C. 

Annotations: — Refd. Sayers v. Whitfield (1829), 1 Knapp. 
133 : Farquharson v. Balfour (1836), 8 Sim. 210 ; Shaw 
V. Simpson (1842), 1 Y. & C. Ch. Cas. 732 ; Morrison v. 
Morrison (1855), 2 Sm. & G. 564 ; Fraser v. Burgess 
(1860), 13 Moo. P. C. C. 314 ; Bertrand v. Davies (1862), 
31 Beav. 429 ; Twynam v. Hudson (1862), 31 L. J. Ch. 
577 ; lie Harriott, Ex p. Pengelley (1863), 8 L. T. 854 ; 
tie Leith’s Estate, Chambers v. Davidson (1866), L. R. 

1 P. C. 296. Mentd. lie Courtney, Ex p. Pollard (1840), 

4 Doac. 27 ; Mansfield v. Ogle (1855), 24 L. J. Ch. 450 ; 
SeouriticB & Properties Corpn. v. Brighton Alhambra 
(1893), 62 L. J. Ch. 566 ; Dudcr r. Amsterdamsch Trustees 
Kantoor, [1902] 2 Ch. 132. 

■ For repairs & improvements .] — See Land 

Improvemi NT, Vol. XXX., pp. 270, 277, 293, 294 ; 
Settlements. 

Paying calls on shares .] — See Settle- 
ments. 

-.] — Sec, also. No. 463, post. 

Paying fines on renewal of lease .] — See No. 

463, post : Settlements. 

Trustees .] — See Trusts & Trustees. 

Of literary or scientific institution .] — See 

Literary & Scientific Institutions. 

Personal representative — Of mortgagee of in- 
surance policy .] — See No. 449, post. 

(c) Mortgagors and Mortgagees. 

See, generally. Mortgage. 

449. Mortgagor — General rule.] — A policy of 
assurance was assigned by L. to S. as a security for 
a judgment debt due from L. to S, on which S. had 
created a charge in favour of V. The premiums 
were paid by S. during his life, & after his death 
by his administrator, at first of his own authority, & 
afterwards by the direction of the ct. in an adminis- 
tration suit ; — Held : as against V., the adminis- 
trator of S. had a lien upon the money payable 
under the policy for the amoimt of the premiums 
paid by him, but not for the premiums paid by S. 

V^at [V.] obtains by the letter from 8. which 
I have read is an assignment of the bond & judg- 
ment to secure payment of what was due to him. 
The assignment of the policy is to secure payment 
of that bond & judgment, & he is therefore entitled 
to a lien upon it (Lord Romilly, M.R.). — 
Norris v, Cai^bdonian Insurance Co. (1869), 
L. R, 8 Eq. 127 ; 38 L. J. Ch. 721 ; 20 L. T. 939 ; 
17 W. R. 954. 

Annotation: — B^. Re Loslio, Leslio v. French (1883), 23 
Oh. D. 652. 


450 . Repairing mortgaged premises after 

fire.] — Garden v. Ingram, No. 432, ante. 

451 . Purchasing reversion of renewable 

lease — Lease no longer renewable.] — In Nov. 1863, 
N. purchased the equity of redemption in certain 
property held tmder a renewable lease from the 
Dean & Chapter of C. which expired at Michaelmas 
1881. The mtge. upon these leaseholds was held 
by defts. I. & D. In Oct. 1880, N. borrowed 
£300 from pltf., & gave her a memorandum that 

pltf. has advanced to me the sum of £300, to 
be secured by mtge. from me to her on a messuage 
etc. (describing the property comprised in the 
lease), together with interest thereon at 5 per 
cent, as soon as I have completed the enfranchpe- 
ment of the said property from the Ecclesiastical 
Comrs. of England.” In Nov. 1881, N., after 
the expiration of the lease, purchased the reversion 
in the property from the Ecclesiastical Comrs., in 
whom it had become vested, & who by their Acts 
had power to sell the reversion, but not to renew, 
for £350 : — Held : the reversion, having been 
purchased in respect of N.’s interest under the 
lease, was subject to the old mtge. held by I. & 
D., & neither under the General Rules of the 
Ct., nor under Ecclesiastical Comrs. Acts, had 
N. or pltf., as claiming under him, any lien upon 
the property as against the mtgees. for the money 
expended in the purchase of the reversion. — 
Leigh v. Burnett (1885), 29 Ch. D. 231 ; 54 
L. J. Ch. 757 ; 62 L. T. 458 ; 33 W. R. 578. 

Keeping up insurance policy .] — See Insur- 
ance, Vol. XXIX., p. 384, Nos. 3074-3076. 

452 . Mortgagee — Keeping up Insurance policy — 
On life of mortgagor.] — In 1816, D. assigned a 
policy of insurance on his life to a trustee to 
secure a sum of money owing to W. ; & soon 
afterwards, the solr. of W. caused a memorandum 
to be entered in the office of the insurance co., 
directing that ail letters were to be sent to such 
solr., & the premiums were thenceforth paid by 
W., through the hands of such solr. ; but the 
insurance co. were not informed on whose behalf 
the solr. acted. In 1826, D. became bkpt., & 
his assignees declined to interfere respecting the 
policy. The premiums continued to be paid by 
W., through his solr., during his life, & by the 
exors. of W., through their bankers, after his 
death. D. died in 1839 : — Held : the exors. of 
W. had a lien on the policy for the amount of the 
premiums which had been paid by W., & his 
estate, & the interest thereon ; & they were 
entitled to payment of the amoimt thereof out of 
the moneys payable under the policy. — West v, 
Reid (1843), 2 Hare, 249 ; 12 L. J. Ch. 245 ; 7 
Jur. 147 ; 67 E. R. 104. 

Annotations: — Mentd. Re Plummor, Exp. Plummer (1853), 

1 Baukr. & Ins. R. 83 ; Drysdtilo v. Pig^ott (1856), 22 

Boav. 238 ; Saunders v. Dunman (1878), 7 Ch. D. 825 ; 

He Leslie, Leslie v. jS^noh (1883), 23 Ch. D. 662 : Lloyd’s 

Banking Co. v. Jones (1886), 29 Ch. D. 221 ; Faleke v. 

Scottish Imperial Insce. (1886), 34 Ch. D. 234. 

453 . Policy settled — Refusal of 

trustees to pay.] — A policy of insurance on the 
life of G., granted to a trustee for her, was assigned 
to trustees, upon trust to invest the proceeds at 
the death of G. for the benefit of C. for life, for 
her separate use, without power of anticipation, 
& after her death upon trusts as she should appoint, 
& in default of appointment for the persons who 


PART V. SECT. 8, SUB-SECT. 8.— 
C. (b). 

_ 1. Tenant for life — (Salvaae.] — 
Fsrouson V. Fsbouson (1886), 17 
L. R. Ir. 552.— IR. 

m. • — — ,j — Re Njbpean’b 


Sbttlkd Estate, [1900] 1 I. R. 298. 

— IR. 

PART V. SECT. 8. SUB-SECT. 8.— 
C, (0). 

n. Mortgagee .] — Fismino v. Palmer 
(1866), 12 Gr. 226.— CAN, 


o. .1 — Cook v. Mason (1876), 

24 Gr. 112.— CAN. 

p. .] — Holmes 8c Bell v. 

National Fire 8c Marine Insurance 
Co. OF New ZsalandUISBT), 5 N. Z. 
L. R. 300 (S. C.).— N.Z. 
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Sect^ 3. — Particular classes of cases: Suh-sect, 8, 0. 
(c), id), (e), if) & jg); svb-sed, 9.] 

would be entitled to her personal estate. The 
trustees had power to pay the premiums. Notice 
was given to the assurance co. of the assignment. 
C. subsequently, by a deed to which G. was a 
party, appointed the policy & the moneys to 
become due thereon to pltfs. to secure the repay- 
ment of moneys (with interest at 6 per cent.) 
advanced to G. for the benefit of herself & C. & 
children. Notice was given to the surviving 
trustee of the settlement & to the insurance 
co. Pltfs. had, in consequence of the trustee & 
others interested in the policy refusing to pay 
them, paid the premiums & kept the policy on 
foot. On the death of G. the assurance co. paid 
the policy moneys to the trustees, who refused to 
pay pltfs. the sums due to them. The policy 
moneys were afterwards paid into ct. On bill 
filed by pltfs. : — Held : they were entitled to be 
repaid at once the moneys which they had 
advanced for the payment of the premiums with 
interest at 4 per cent., & 1 per cent, more on the 
death of C. — Gill v. Downing (1874), L. K 17 
Eq. 316 ; 30 L. T. 157 ; 22 W. R. 360. 

Annotations : — Expld. Falcke v. Scottish Imperial Insce. 
(1886), 31 Ch. I). 234, Reid. Re Leslie, Leslie v. French 
(1883), 23 Ch. D. 552. 

454. .] — When a person, not the sole 

beneficial owner, pays the premiums to keep up a 
policy of life insurance, he is entitled to a lien on 
the policy or its proceeds in the following cases : 
(a) by contract with the beneficial owner ; 
(h) by reason of the right of trustees to an in- 
demnity out of their trust property for money 
expended by them in its preserv’’ation ; (c) by 
subrogation to their right of some person who, at 
the request of trustees, has advanced money for 
the preservation of the property ; (d) by reason 
of the right of a mtgee. to add to his charge any 
money paid by him to preserve the property. 
In no other cases can a lien on a policy for 
premiums paid be acquired either by a stranger 
or by a part owner of the policy, — Re Leslie, 
Leslie v. French (1883), 23 Ch. D. 552 ; 62 
L. J. Ch. 762 ; 48 L. T. 664 ; 31 W. R. 561. 

Annotations Re Winchilsea’s Policy Trusts (1888), 

D. 168. Retd. Falcke v. Scottish Imperial Insce. 
(1886), 34 Ch. D. 234 ; Strutt v. Tippett (18^), 62 L. T. 
476; The Kipon City, [1898] P. 78 ; Re MoKerrell, 
McKen'ell v. Gowans (1912), 82 L. J. Oh. 22 ; Re Phillips, 
[1914] 2 K. B. 689 ; Re Jones’ Settlmt., Stunt t>. Jones, 
U915j 1 Ch. 373, Mentd. Leifirb v. Dickeson (1883), 12 
Q. B. D. 194 ; Kenrick v. Mountsteven (1899), 48 W. R. 
141 ; Re Fitzgerald, Surman v. Fitzgerald (1904), 90 L. T. 

Pearce, [1909] 2 Ch. 492 ; Re Stokes, Ex p. 
MeUish, [1919] 2 K. B. 256. 

455. Effect of covenant by mortgagee 

to pay.] — An employee was indebted to his hrm, 

& by way of security for the debt he assigned a 
life policy to a member of the firm, in which 
assignment the mtgee. covenanted to pay the 
premiums on the policy with a proviso that the 
premiums so paid were to be debited to the mtgor. 
m the books of the business : — Held : the covenant 
by the mtgee. to pay the premiums did not deprive 
him of the right to add the premiums to the debt. 
—Shaw v. Scottish Widows’ Fond Assurance 
Society (1917), 87 L. J. Ch. 76 ; 117 L. T. 697. 

(d) Sureties. 

456. Directors guaranteeing debt of company— 
Debt secured by charge on proceeds of calls.] — 

PART V. SECT. 8, SUB-SECT. 8.— 

0. (e). 

q. Tmstee.] — Liverpool fie Lon- 
don j^fic Globe Insurance Co. v. 


Between the presentation of a petition to wind 
up an insurance co. & the windmg-up order, the 
directors, being in negotiation for the transfer 
of the co.’s business & liabilities to another co., 
& beii^ pressed by the co.’s bankers tor payment 
of their overdrawn account, passed a resolution 
giving the bankers a charge on the proceeds of 
calls made before the presentation of the petition, 
& gave their own promissory note for the amount 
of the debt as sureties for the co. ; — Held : the 
charge on the calls having, under the circumstances, 
been given with the bond fide intention of pre- 
venting the ruin of the co., ought to be confirmed 
by the ct. in the exercise of the discretion given 
to it by Cos. Act, 1862 (c. 89), s. 163 ; & the 
directors, having paid the debt of the bankers, 
were entitled to a hen on the proceeds of the calls. 
— Re International Life Assurance Society, 
Gibbs & West’s Case (1870), L, R. 10 Eq. 312 ; 
39 L. J. Ch. 667 : 23 L. T. 360 ; 18 W. R. 970. 
Annotations : — Mentd. Re Liverpool Olvll Service Supply 

Assoon., Ex p. Greenwood (1874), 22 W. 11. 636 ; Re 

International Life Assoe. Soo. (1876), 34 L. T. 782 ; 

Re Whltehoufle (1878). 9 Ch. D. 696 ; Re Hamilton’s 

Windsor Ironworks, Ex p. Pitman & Edwards (1879), 

12 Ch. D. 707 : Re West of England Sc South Wciles 

District Bank, Ex p. Branwhlte (1879), 48 L. J. Ch. 463 ; 

English Channel S.S. Co. v. Holt (1881), 17 Ch. D. 716 ; 

Wheatley v. Silkstone & Haigh Moor Coal Co. (1886), 

29 Ch, D. 715 ; General Auction Estate & Monetary Co. 

V. Smith, [1891] 3 Ch. 432. 

Seey generally, Guarantee, Vol. XXVI., pp. 134* 
135. 

(e) Trustees, Committees, etc. 

Trustee.] — See, generally. Trusts & Trustees. 

457. Of literary institution — For necessary 

repairs.] — If the trustees of an institute of the 
kind provided for by Literary & Scientific Institu- 
tions Act, 1854 (c. 112), expend money of their 
own on necessary repairs of the building, they are, 
apart from the statute, entitled to a Uen on the 
property of the institute for the money so spent. — 
Be Badger, Mansell v. Cobham (Viscount), 
[1905] 1 Ch. 668 ; 74 L. J. Ch. 327 ; 92 L. T. 230 ; 
21 T. L. R. 280. 

See, generally. Literary & Scientific Institu- 
tions. 

458. In belief that owner.] — C ooper v, 

Phibbs, No. 424, ante. 

Committee of lunatic.] — See Lunatics. 

Next friend of Infant.] — See No. 408, ante. 

( / ) West Indian Consignees, Managers, etc. 

See Receivers. 

(g) Other Persons. 

459. Solicitor acting lor personal representative 
—Discharging claim on testator’s estate.] — The 
solr. of the extrix. & devisee, paying a sum of 
money in exoneration of an adverse claim on part 
of testator’s estate, does not, as against creditors 
of the testator, necessarily & by force of the 
transaction alone, acquire a lien upon the estate, 
or on the title deeds, for the sum which he so 
paid. 

The solr. of the extrix. having paid a sum which 
was due to a third party, who had a lien on title 
deeds belonging to testator’s estate for the amount, 
gave a receipt for the deeds in the name of the 
extrix., &, as her solr., carried into the master’s 
office her examination, in which the sum he had 
so paid was stated to have been paid by Uie 


727 ; 18 

Alta. L. R. 498. — CAN. 

2 Jo. fie Lat. 763.— in. 


t. ExectUor.h-Re Sinclair, Clark 
V. Sinclair (1901), 21 C. L. T. 601 ; 2 
O. L. R. 349.— CAN. 
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Part V.— EQxnrABLB Lien. 


extriz., & was allowed accordingly : — Held : the 
soil, must, in such circumstances, be presumed to 
have made the payment on the behalf & on the 
peraonal security of his client ; & he could not 
claim a lien upon the deeds for the amount. — 
Christian v. Field (1842), 2 Hare, 177 ; 6 Jur. 
1130 ; 67 E. R. 74 ; siib nom. Christian v. 
Chambers, Christian v. Field, 11 L. J. Ch. 97. 


Annotations : — Re!d. 
[18981 2 Ch. 1. 
[1909] 1 Ch. 96. 


Re Hawkes, Ackerman v. Lockhart, 
Mentd. Re Rapid Road Transit Co., 


480, Churchwarden — Money expended for use 
of parish .] — A churchwarden has no lien on the 
parish books for^ moneys expended by him for 
the use of the parish. — Moss v, Thorniley (1856), 
27 L. T. O. S. 101 ; 20 J. P. 660 ; 4 W. R. 614. 

461. Trustee for benefit of creditors.]— The 
trustee under a creditors’ deed was empowered 
by the deed to carry on a business for the benefit 
of the creditors. In so doing he incurred debts, 
for which he was personally liable. Judgment 
having been obtained against him for one of these 
debts, goods which were assets of the business 
were taken in execution under that judgment. 
The trustee having become bkpt., these goods 
were clauned by his trustee in bkpcy. & an inter- 
pleader issue was directed to try the title to them. 
Upon the trial of the issue no evidence was given 
as to the state of the account as between bkpt. 
<fc the trust estate under the creditors’ deed, & 
whether or not bkpt. was in default to the estate : 
Held : bkpt. being entitled to an indemnity out 
of the trust estate under the creditors’ deed against 
liabilities incurred by him in carrying out the 
trusts of the deed, he had primd facie a right to 
a lieu on the goods, which passed to his trustee 
in bkpcy., <fc therefore claimant was entitled to 
succeed on the issue as against the execution 
creditor, who had no right to have goods held 
by the execution debtor upon trust taken in 
execution. — Jennings v. Mather, [1902] 1 K. B. 
1 ; 70 L. J. K. B. 1032 ; 85 L. T. 390 ; 50 W. R. 
62 ; 18 T. L. R. 6 ; 40 Sol. Jo. 27 ; 8 Mans. 329, 
C. A. 

Annotation : — Expld. Re Jones, Ex p. Official Receiver 

(1910), 55 Sol. Jo. 30. 

462. .] — A trustee under a deed of 

arrangement has no lien on the debtor’s estate in 
respect of matters where he would not have had 
a lien before Deeds of Arrangement Act, 1914 
(c. 47 ). — Re Geen, Ex p. Parker, [1917] 1 K. B. 
183 ; 86 L. J. K. B. 175 ; 115 L. T. 837 ; [1917] 
H. B. R. 20. 

Company director.] — See Companies, Vol. IX., 
pp. 472, 473, Nos. 3096-3104. 

463. Cestui que trust — Income applied by 
trustees in payment of calls.] — Where the calls on 
new shares, allotted to trustees of a marriage 
settlement, in respect of original railway shares, 
held by them upon the trusts of the settlement, 
had been paid out of the wife’s separate income : — 
Held : stock, purchased with the proceeds of the 
sale of such new shares, was subject to the trusts 


of the settlement as corpuiA, & the wife had a lien 
for the amoimt so paid for calls, by analogy to 
the case of tenant for life advancing money for 
fines payable on renewal of leaseholds. — Rowley 
V, Unwin (1855), 2 K. & J. 138 ; 69 B. R. 726. 

Annotations : — Mentd. Edward v. Cheyne (No. 2) (1888), 
13 App. Cos. 385 : Re Malam, Malam v. Hitohens, [1894] 
3 Ch. 578 ; Hood Barrs v. Heriot, [1896] A. O. 174. 

Party advancing money .] — See Sub-sect. 12, post. 


Sub-sect. 9. — Judgment or Execution 
Creditors. 

See^ nowt Law of Property Act, 1925 (c. 20), 
s. 195. 

464. Judgment creditor.] — A judgment creditor 
registered his judgments under Judgments Act, 
1835 (c. 110), & also in a register county : but 
neglected to re-register them within the five 
years prescribed by Judgments Act, 1839 (c. 11), 
s. 4. He eubsequently re-registered them, & 
then, within a few days aftei-wards, filed a claim, 
& in a month’s time got a decree for an accoimt 
in this ct. The property sought to be affected by 
the judgments was leasehold property : — Held : 
the word “ creditor ” in Judgments Act, 1839 
(c. 11), s. 4, means “ creditor who has acquired an 
interest in lands, tenements & other heredita- 
ments,” but pltf. had not, as such creditor, any 
specific charge or lien on the leasehold property. — 
Simpson v. Morley (1855), 2 K. & J. 71 ; 26 
L. T. O. S. 135 ; 69 E. R. 698 ; aub nom, SiMSON 
V, Morley, 1 Jur. N. S. 1168. 

Annotation : — Mentd. Langhome v. Harland (1856), 28 
L. T. 0. S. 227. 

465, Trust fund created by parent for 

payment of son's debts — Trust discretionary.] — 

A father conveyed real estates to trustees, upon 
tmst to sell, & repurchase annuities granted by 
his son, & pay the son’s debts at their discretion, 
&, subject thereto, upon trust for the father for 
life, with remainder to his son in fee. An annui- 
tant mentioned in a schedule to the deed, & 
stated to have entered up & docketed a judgment 
upon a warrant of attorney which accompanied 
his security, has no lien, by virtue of his judgment, 
upon the produce of the trust estates, when sold. — 
Foster v. Blackstone (1833), 1 My. & K. 297 ; 
2 L. J. Ch. 84 ; 39 B. R. 694 ; on appeal, aub nom, 
Foster v, Cockerell (1835), 9 Bli. N. S. 332, H. L. 

Annotations : — Mentd. Peacock v. Burt (1834), 4 L. J. Ch. 
33 : Timson v. Ramsbottom (1837), 2 Keen, 35 ; Jones 
V. Jones (1838), 8 Sim. 633 ; Sheehy v. Muskerry (1839), 
7 Cl. & Fin. 1 ; Menx v. Boll (1841), 1 Hare, 73 ; Meeke 
w. Kottleweil (1842), 11 L. J. Ch. 293 ; Bngden v. Bignold 
(1843), 2 Y. & C. Ch. Cas. 377 ; Etty v. Bridges (1843), 
2 Y. & 0. Oh. Gas. 486 ; WUtshire v. Rabbits (1844), 14 
Blm. 76; Wilmot v. Pike (1846), 5 Hare, 14 ; jBePlnmmer, 
Ex p. Plummer (1863), 1 Bankr. & Ins. R. 83: Rice v. 
Rice (1854), 2 Eq. Rep. 341 ; Warburton v. Hill, Stent 
V. Wiokens (1864), Kay, 470 ; Rooper v. Harrison (1865), 
2 K. & J. 86 ; Leo v. Hewlett (1856), 2 K. & J. 631 ; 
Consolidated Investment & Insoe. v. Riley (1869), 1 Gilt. 
371 ; Re Hughes’ Trusts (1864), 2 Hem. & M. 89 : Me^deod 
V. Buchanan (1864), 4 Do Q. J. & Sm. 266 ; Ford v, Tynte 


PART V. SECT. 8. SUB-SECT. 9. 

464 I, Judgment creditor .] — The re- 
cording of a oertlfloate of Judgment 
gives the Judgment creditor such a 
lien upon the land of the debtor as to 
enable him, without having issued an 
ezeoution to proceed In Chancery to set 
aside a prior fraudulent oonv^anoe of 
the land, — Caldwell v. Kinsman 
(1847), 2 N. S. R. (James) 398.— CAN. 

46411. .] — Fbontenao Loan Co. 

V. Morrio® (1887), 4 Man. L. R. 442. — 
CAN. 


•) — Ralston w. Goodwin 

(1888). 21 N. S. R. 177.— CAN. 


464 iv. .] — Great Eastern Rt. 

Co. V. Lambe (1892), 21 S. C. R. 431. — 
CAN. 

464 V. .] — The registration of a 

certificate of judgment \mder Judg- 
ments Act, 8. 5. constitutes a lien & 
charge on the lands of the Judgment 
debtor, even althoimh he actually 
resides thereon . — Re F^bt & DrivIkr 
& Dickson (1896), lO Man. L. R. 319. 
—CAN. 


464 vii. .] — Ali Ahmad Khan V. 

Bansidhar (1909), I. L. R. 31 All. 367. 
— IND. 

464 vlil. .1 — Ramiah Aitab v, 

Gopaurr (1918), 1. L. R. 41 Mad. 
1053.— IND. 

464 iz. .] — Kennedy «. Daly 

(1804), 1 Sch. & Lef. 365.— IR. 

464 z. .) — Barrett v. Blase 

(1818), 2 BaU fc B. 364.— IR. 


464 vl. 


— Nursing Naraiw 


Singh v. Eoghoobub Singh (1884) 
I. L. R. 10 Colo. 609.— IND. 


a. Execution credUor ,] — ^Maodonbll 
V. Best (1903), 23 O. L. T. 262 : 6 
0. L. R. 18 ; 2 0. W. R. 469.— OAK. 



264 


part of their purchase-money & were admitted 
into possession. At this time there were numerous 
registered judgments against them. Defts., neiore 
completing their purchases, became insolvent, & 
pltfs. filed their bill against them for speciiic 
performance, for payment of the balance of the 
purchase -money, &, in default of such payment, 
that pltfs. might be declared to have a lien upon 
the premises <fc that the premises might be again 
sold. To this bill none of the judgment credit-ors 
of defts. were made parties. A decree was made 
according to the prayer of the bill, & upon default 
of pajment by defts. the property was sold, when 
T. was declai*ed purchaser of one of the lots lie 
objected to the title on the ground that as the 
judgment creditors were not parties to the suit, 
they ought to release their interests or enter up 
satisfaction upon their judgments, & he refused 
to accept the title until his requisition was com- 
plied with. Upon the summons being adjourned 
from the V,-C.’s chambers into the open ct., & 
being heard together with a motion by pltfs. 
that T. should pay his purchase-money into ct., 
the V.-C. decided that the objection was not ten- 
able, & ordered the purchase-money to be paid 
in : — Held : the requisition was sustainable ; 
the purchaser had a right to insist upon an 
undoubted title & conveyance & here, to sajr the 
least, there was a reasonable doubt. The original 
purchasers, by entering on possession, had accepted 
the title, & the property in equity belonged to 
them ; their judgment creditors had therefore a 
lien upon it. It was ultimately ordered with the 
consent of the purchaser that he should be dis- 
charged from his contract in the usual way. — 
Grey-Coat IIospital. (Governors) v. West- 
minster Improvement Comrs. (1857), 1 De G. 
& J. 631 ; 26 L. J. Ch. 843 ; 29 L. T. O. S. 339 ; 
3 Jur. N. S. 1188 ; 5 W. R. 855 ; 44 E, R. 829, 
L. JJ. 

467. Debtor a municipal corporation. 


Qu. : whether a judgment is a lien on the property 
of a municipal corpn. — Brecon Corpn. v. Seymour 
(1859), 26 Beav. 548 ; 28 L. J. Ch. 606 ; 6 Jur. 
N. S. 1069 ; 7 W. R. 380 ; 53 E. R. 1010. 

See, generally, Judgments, Vol. XXX., pp. 158 
et eeq., 161 ef seq., Nos. 288 et seq., 313 et seq. 

468. Execution creditor — Debtor’s Interest 
equitable.] — A creditor having sued out execution 
on a judgment at law, & finding the interest of hia 
debtor in a term of years to be an equitable interest, 
has a lien upon it in equity, wdthout the aid of 
Judgments Act, 1838 (c. 110), & where, after such 
execution, the leasehold estate of the debtor had 
been sold : — Held : the execution creditor had a 
hen on the proceeds of the sale. — Gore v. Bowser 


winnoto/ioTW Mentd. O’Brien t>. Brodlo (1860), L. R. i 
Exoh. 302 ; Birmingham Gas Co. v. Adama (1870), ly 
W. K. 123 ; Re Norton, Ex p. Todhuntor (1870), L. It. 
10 Kq. 425 ; Re Haydou, Ex p. Hailing (1877), 7 Ch. D. 
157; Chlaudotti,EJp.TruBteo(li>21), 91 L. J. K. B. 70. 

See, generally. Bankruptcy, Vol. V., pp. 808 
ct seq. ; Execution, Vol. XXI., pp. 442 et seq, 

470. Increase in value between seizure & 

sale — Value increased at cost of debtor.] — An exe- 
cution creditor seized a co.’s property before 
presentation of the wdnding-up petition. An 
order was made under the winding-up to delay 
the sale. The property was improved at the co.’s 
cost, & was sold at a liigher price : — Held : the 
execution creditors had no lien on the increased 
value.— Hill Poitery Co. (1866), 15 W. R. 97. 

.dnnofaiion ; — Mentd. Ex p. Milwood Colliery Co. (1876), 
24 W. R. 898. 

Proceedings at suit of Crown — Bankruptcy 

of debtor.] — See Bankruptcy, Vol. V., pp. 828 
et seq. 


Sub-sect. 10. — Lien on Collateral 
Security. 

471. Security for debt assigned by creditor — 
Collateral security not assigned.] — H. gave a war- 
rant of attorney to confess a judgment for £2,000 
to L., to secure the payment of four bills of 
exchange drawn the same day by him upon & 
accepted by H., & judgment was entered up 
registered the next day. The bills were renewed, 
& the renewals were deposited by L. with a 
creditor of his own to secure a debt of £1,200, 
with a memorandum stating that the bills were 
secured by a judgment, but not making any 
mention of interest or the rate of interest. It 
was proved that interest was paid to the creditor 
by L. for ten years at the rate of £12 10«. per cent. 
per annum. L. subsequently became bkpt., &, 
the creditor having died, his exors. presented their 
petition, praying to be declared entitled to an 
equitable lien on certain moneys then in the hands 
of the official assignee of L., such moneys being 
part of the produce of the sale of real estate 
belonging to H., on which L. was declared to 
have a hen by virtue of the judgment given to 
him by H. : — Held : as no interest was mentioned 
in the memorandum, it was to be taken to refer 
to the principal money alone, & the memorandum 
created a new contract. The exors. of the creditor 
were, therefore, declared to be entitled to a lien 
for the principal of the debt, but not for the 
interest. — Re Lane, Ex p. Hodge (1857), 26 
L. J. Bey. 77 ; 29 L. T. O. 8. 350, L. JJ. 

472. .] — Norris v. Caledonian In- 

surance Co., No. 449, ante. 


PART V. SECT. 8, SUB-SECT. 1 

471 i Bemriiy for debt assigned 
credits — Collaieral security not 
^ned.] — Pltfs. had obtained a ml 
irom one of defts. as oollateral seen] 
lor a debt, which they haid assignee 
a bank. The ct. dlroctod that ' 
ment for a declaraUon of lien for 


& costs. & sale to realise It, was to 
be ente red for pltff. — Sarnia Agri- 
cultural Implement Manufacturing 
Oo., Ltd. e. Hutchinson (1889), 17 
O. R. 676.— CAN. 

b. Morigaiae matiuHng after lien' 
note — Lien-note not postponed .] — Taldng 


from ono of two conditional purohasers, 
as collateral security for a dalm 
covered by lien-notos, a mtge. maturing 
at a date later than the date of maturity 
of the notes, does not postpone or 
suspend the right of action on tno notes. 
— (JAMPBELL V. HEINKA (1014), 28 

W. L. R. 297 ; 17 D. h. R. 686.-^AN. 
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Paet V.— Equitable Lien. 


Sub-shot. 11. — Loan on Invalid Seoubity. 

478. Mortgage by trustees ultra vlres.]-~A auit 
being for foreclosure of a mtge. created by trustees 
under a trust to sell, a demuper was put in on 
the ground that the trust did not authorise a 
mtge., & it was allowed ; but pltf, was neverthe- 
less allowed to amend his bill for the purpose of 
establishing a lien on the interest in the property 
of a ce6iui que trusty who was a party to the deed. — 
Page v. Cooper (1863), 16 Beav. 396 ; 20 L. T. 
O. S. 287 ; 1 W. R. 136 ; 61 E. R. 831. 

474. Deposit note In validly Issued.] — L., a 
director, received from the co. a cheque, paid in 
one of his own for a like amount, & received in 
exchange a deposit note for the same amount. 
This transaction was never confirmed by a gener^ 
meeting i—Held : L.’s mtgee. was entitled to an 
equitable lien on the sum secured by the deposit 
note. 

From the time when the co. had notice that 
the right was transferred to pltf. they had nothing 
to do with the subsequent right ; &; if the co. 
had a set-off I can hardly imagine a more dis- 
graceful or indeed dishonest defence than that 
set up by them, because, while having in their 
possession the moneys, they try to make out that 
it was an illegal transaction, under 7 & 8 Viet, 
c. 110, & when that fails they try to set off a claim 
as against the original depositor which was never 
mentioned to pltf. at all. The case is one in 
which pip. has acted fairly. He has proved a 
debt against the co., & given the co. the benefit 
of the sum which he received from the estate of 
L. (Stuart, V.-O.). — Woodhams v. Anglo- 
Australian & Universal Family Assurance 
Society (1861), 3 Giff. 238; 5 L. T. 628; 8 
Jur. N. S. 148 ; 10 W. R. 290 ; 66 E. R. 397. 

475. Unregistered debentures.] — Pltf., advanced 
moneys to a distillery co. on the security 
of manufactured whisky of the co. stored in a 
warehouse provided by the co. on the distillery 
premises in accordance with Spirits Act, 1880 
(c. 24). Neither the co. nor the excise officer 
could obtain access to the warehouse without 
the assistance of the other, & the whisky could 
only be delivered out on presentation to the 
excise officer of a special form of warrant supplied 
by the Crown. On the occasion of each advance 
the CO. entered the name of pltf., in pencil in their 
stock book opposite the particulars of the whisky 
intended to be pledged & delivered to pltf. (a) an 
ordinary trade invoice & (6) a document called a 
warrant, which described the particulars of the 
whisky & stated that it was deliverable to pltf. or 
his assigns & contained the words “ free storage.” 
No intimation of the transaction was given to the 
excise officer. Pltf. also advanced moneys to the 
CO. upon second debentures issued to him by the 
CO. in 1903, but forming part of an issue authorised 
by the co. in 1895 & secured by a trust deed of 
that year. Neither the warrants nor the deben- 
tures nor the trust deed were registered under 
8. 14 of Cos. Act, 1900 (c. 46). In an action by 
pltf. against the co. in liquidation & the trustees 
for the second debenture-holders to enforce his 
seemities : — Held : (1) pltf. was not entitled to a 
valid pledge on the whisky comprised in the 
warrants ; (2) assuming that a pledge was created, 
it was, within s. 14 (1) (o) of Cos. Act, 1900, a 
mtge. or charge created or evidenced by an instru- 


ment in writing which if executed by an individual 
would require repstration as a bill of sale, & was 
consequently void as against the liquidator, for 
want of registration ; (3) pltf. was entitled to a 
valid lien on the debentures for the amount of his 
advances to the extent of the property comprised 
in the trust deed. — Dublin City Distillery, Ltd. 
V. Doherty, [1914] A. C. 823 ; 83 L. J. P. C. 265 ; 
111 L. T. 81 ; 58 Sol. Jo. 413, H. L. 

: — As to (2) Coiud. Wrighteon v. McArthur & 

2 K, B. 807 ; Re AUester, 

Ik Od. 211. 

Sce^ further, Mortgage. 


Sub-sect. 12. — Money Advanced. 

476. Advance to guardian of Infant — ^To pay 
off incumbrance on infant’s estate.] — A guardian 
borrows money of A. to pay off an mcumbrance on 
the infant’s estate, & promises to give A. a security 
for his money, but dies before it was done. Though 
A.’s money was applied to pay off the incumbrance, 
yet the ct. would not decree him a satisfaction of 
his debt out of the infant’s estate. — Hooper v. 
Eyles (1704), 2 Vern. 480 ; 1 Eq. Cas. Abr. 262 ; 
23 E. R. 908. 

477. Advance by regimental agent.] — An 

infant obtained an advancement out of a fund in 
settlement for the purchase of a commission in 
the Army, wliich was accordingly actually bought ; 
tlie infant was gazetted, & reported himself at 
Headquai’ters, but never entered on his duties. 
Having procured leave of absence, he sold his 
commission, being very much embarrassed & 
threatened with arrest. Previous to the sale 
he had obtained from the Army agent of the 
regiment advances for the alleged purpose of an 
outfit, which he never bought, & also for certain 
regimental dues & stoppages. It was contended, 
but not proved, that the infant had never intended 
to Join but had merely taken up his commission 
for the sake of the advancement : — Held : 
(1) Army agents have a lien on the proceeds of 
the sale of the commission still remaining in their 
hands, for such advances as aforesaid ; (2) in 

the absence of fraud, the money, having been once 
actually advanced for the benefit of the infant, 
became his money, & could not now be restored 
to the trust fund. — Lawrie v. Bankes (1858), 
4 K. & J. 142 ; 27 L. J. Ch. 265 ; 32 L. T. O. 8. 
18 ; 4 Jur. N. S. 299 ; 6 W. R. 244 ; 70 E. R. 59. 

Annalation: — As to (2) Consd. Re Fox, Wodehouse v. Fox, 

[1904] 1 Ch. 480. 

478. Contract to finance undertaking — Partial 
default by lender.] — Where B. in consideration of 
a sum of money to be advanced to him by C., to 
enable him to complete a railway contract, agreed 
to give C. a share in the profits of the contract, 

C. advanced a portion only of the stipulated sum, 
he & tliose claiming under him, were by one of 
the Vice-Chancellors declared to have a lien on 
the profits derived by B. under the contract for 
the amount of the money advanced & interest ; 
but upon appeal, this decision was reversed, & 
the bill, which was filed by the assignee of C. was 
dismissed with costs. — Twynam v. Hudson (1862), 
4 De G. F. & J. 462 ; 31 L. J. Ch. 577 ; 6 L. T, 
702 ; 8 Jur. N. S. 685 ; 10 W. R. 663 ; 45 E. R. 
1263, L. C. 


PART V. SECT. 8. SUB-SECT. 12. 
o. Advance for paying off mortgage.] 
--Hill v. Ziymaok (1908), 7 C. L. R. 
252.— AUS. 

d. .I—MAitlakd r. McLabty 


(1850), 1 Or. 676.— CAN. 

e. .] — ^MaCKLKM V. CUMMINOS 

(1859), 7 Gr. 318.— CAN. 

f. Advance on account of purchase.] 
— Robertson r. Stbicklanb (1868), 


28 U. C. R. 221.— CAN. 

g. Advance for payment of rent — 
At request of limited owner.] — ^Angell 
V. Brtan (1846), 2 Jo. & Lat. 763. — IR. 
b. Redemption money advanced hy 
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Lien. 


Sect» 3 , — Particular classea of cases: Svb^sects* 12, 
13,^14, 16, 16 & ITJ^ 

479. Advances applied In purchase of goods — 
No obligation on borrower to buy.]— A verbal 
agreement was entered into between D., a broker 
& commission agent at Sydney, & S., who specu- 
lated in sugars, in consequence of which two sums 
were advanced by D. to S. at different periods, 
the first for £3,000, & the second for £7,999 16«. 8d. 
S. imdertaking to place in the hands of D., for 
sale, certain sugars to be imported from Mauritius 
& Batavia, D. taking the profits of the commission 
arising from the sale, & repaying his advances, 
with interest, out of the proceeds of the sale. Of 
the moneys thus borrowed, the sum of £3,000, 
with other moneys, was remitted by S. to H. 
& CO., his agents at Batavia, for the purchase of 
sugars. From the state of the market H. & co. 
could not then purchase any sugar on S.’s account, 
who in the interim became insolvent, & executed a 
deed assigning his property to trustees for the 
benefit of his creditors. After S.’s insolvency 
H. & CO. purchased Mauritius sugars with the 
money sent by S. to whom same was consigned 
& sold by the trustees. The exact time when H. 
& CO. heard of S.’s insolvency did not appear, 
but they afterwards purchased Batavian sugars, 
& having heard of S.’s insolvency, consigned the 
sugars to S. as agent of the trustees. S. had 
deposited with D. promissory notes & acceptances 
of J. & J. & CO. by way of security for 
D.’s advances to him. J. & C. were interested 
in the adventure of S. After S.’s insolvency J. 
& CO. also became insolvent, & D. received from 
their estate the sum of £0,083 12«. on account of 
their bills, & applied £3,000 to the payment of the 
first advance, & the balance toward the other 
sum of £7,999 16a. 3d. D. claimed a lieu on the 
sugars in respect of the sum of £4,916 11a. Id. the 
remaining part of the sum of £7,999 15a. 3d. ; — 
Held: (1) it was no part of the agreement that 
S. should invest the moneys lent him by D. in 
any particular way, & having assigned his property 
to trustees for the benefit of his creditors before 
the purchase by H. & co., the sugars consigned 
were for the benefit of the trustees & D. had no 
lien on the sugars ; (2) S.’s trustees allowing H, 
& co. to purchase Batavian sugars on their 
account did not affect the trustees with any 
equity in favour of D. under his agreement with 
S. — Dean v. Byrnes (1864), 3 Moo. P. C. C. N. S. 
92; IIL. T. 97; 13 W. R. 299 ; 16 E. B. 36, P. 0. 

480. Advance by executor — To residuary legatee 
— Subsequent bankruptcy of legatee.] — One of 
several residuary legatees, with the concurrence 
of the others, induced the exors. to seU out stock 
forming part of the residuary estate, & to lend 
him the proceeds, on his executing a warrant of 
attorney & depositing certain title deeds as a 
security for the replacement of the stock & pay- 
ment of the dividends, but without any express 
lien upon or reference to his share in the residue : — 
the exors. had, on his bkpcy., a lien on the share. — 
Be Makins, Ex p. Makins (1842), 2 Mont, D. & De 
G. 508 ; 6 Jur. 468, Ct. of R. 

See, generally. Bankruptcy, Vol. IV., pp. 416 
et seq. ; Executors, Vol. XXIII., pp. 397, 398, 
435 et seq.. Nos. 4686-4691, 5066 et seq. 

481. Advance by trustee — ^To cestui que trust.] 

^A trustee advanced to A., one of his cestyAs 


I gus trust, a part of the trust funds, to enable him 
to purchatse a real estate. A. died without having 
' repaid the money, having devised the estate, & 
his personal estate was insufficient to pay his debts 
& legacies : — Held : there was a lien on the 
estate for the trust funds. — ^Birds v. Askey 
(No. 2) (1868), 24 Beav. 618 ; 63 E. R. 497. 

AnnotaHon : — Mentd. LUford v, Powys Keck (1865), L. R. 

1 Bq. 847. 

See, generally, Trusts & Trustees. 

482. Loan to corporation applied ultra vires — 
In paying off mortgages.] — A corpn. entitled to 
an old canal commenced improvements in it, & 
borrowed large sums of money for that purpose, 
which they secured by mtges., comprising the 
canal & other property. They afterwards obtained 
an Act, which authorised them to complete the 
works, «Sfc empowered them to raise money for 
that purpose by mtge. of the canal & its tolls 
without hmit as to amount, & directed them to 
apply such money in completing the works, but 
did not, in the opinion of the ct., authorise them 
to apply any part of it in paying off existing mtges. 
The corpn. raised money under this power, & 
applied part of it in paying off some of the old 
mtges.: — Held: (1) as between the statutory 
mtgees. & the corpn., the other property com- 
prised in the old mtges. was the primary fund for 
payment of those mtges ; (2) the money borrowed 
from the statutory mtgees., beyond what was 
wanted for purposes authorised by the Act, ought 
to have been repaid to them, & such moneys were 
to be treated as moneys held by the corpn. in 
trust for the statutory mtgees., & not as borrowed 
moneys ; (3) accordingly, the statutory mtgees. 
had a lien upon the other property comprised in 
the paid off mtges. for the moneys borrowed from 
them which had been appUed in paying off those 
mtges. — Trevillian v. Exeter Corpn. (1854), 
5 De G. M. & G. 828 ; 3 Eq. Rep. 896 ; 24 L. J. Ch. 
167 ; 24 L. T. O. S. 149 ; 18 J. P. 806 ; 18 Jur. 
1019 ; 3 W. R. 45 ; 43 E. R. 1091, L. JJ. 

Solicitor paying claim on behalf of executor.] — 
See No. 459, arUe. 

Advance by director to company.] — See Com 
PANIES, Vol, IX., pp. 472, 473, Nos. 3096-3104. 

Equitable mortgages.] — See Mortgage. 

Remittances for specific purpose — To meet 
acceptances by bank.] — See Bankers, Vol. III., 
pp. 248 et seq. 

Subsequent bankruptcy of remittee.] — See 

Bankruptcy, Vol. V., pp. 700 et seq. 

Appropriation to meet advances — Whether valid 
against trustee In bankruptcy.] — See Bankruptcy, 
Vol. V., pp. 706 ct seq. 

Bills accepted or discounted by bank — 

Against shipping documents.] — See Bankers, Vol. 
III., pp. 250 et seq. 

Advances by creditors to bankrupt — To continue 
trade.] — See Bankruptcy, Vol. V., pp. 733 et seq. 


Sub-sect. 13. — ^Mortgages. 

By agreement to execute mortgage .] — See 

Mortgage. 

Mortg^age of benefice — Mortgage invalid for non- 
compliance with statute .] — See Bcclesiastioal 
Law, Vol. XIX., p. 600, No. 3672. 

Mortgage of property of statutory company.] — 


credtior — Disputed debt ,] — Redemptioi 
raoney advanced with the consent o: 
tM inheritor by the assisrnee of t 
disputed judgment is a lien upon tlw 
anda, & a good equitable inoum 


brance. — F kthkbstonr v. Mitohbxl 
(1847), 9 I. Bq. R. 480.~-IR. 

PART V.'SECT. S, SUB-SECT. 18. 
k. Arrears of tniereM,] — During 


the lifetime of a mtgor. the mtgee. has 
no Hen on the mortgaged property for 
more than six years' arrears of interest. 
— Oabrolu V. Robbrtsox (1808), 15 
Gr. 17 8.^ AN. 
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Part V— Equitable Lien. 


See Companies, Vol. X., pp. 1186, 1187, Nos. 
8404-8406, 8420. 

Equitable mortgage — By deposit ol documents of 
title .] — See Mortgage. 

Share certificates.]— 5ee Companies, 

Vol. IX., pp. 411 et aeq. ; Vol. X., pp. 1146, 1146. 


Sub-sect. 14. — Orders to Pay out of 
Particular Fund. 

Apart from Judicature Acts.] — See^ generally ^ 
Choses in Action, Vol. VIII., pp. 445 et aeq. 

Goods to be sold by creditor.] — See 

Choses in Action, Vol. VIII., p. 425, No. 39. 

Under Judicature Acts.] — See^ generally^ Choses 
IN Action, Vol. VIII., pp. 442 et aeq. 


Sub-sect. 15. — Partnership. 
See Partnership. 


Sub-sect. 16. — Promise to Pay out of 
Particular Fund. 

483. Proceeds of sale of property — When sold.] 

— A. agreed with B. for the sale of a copyhold 
estate, which had previously, by mistake, been 
surrendered to C. A. was afterwards arrested, & 
discharged under Insolvent Debtors’ Act. Subse- 
quently to A.’s discharge, the mistake being 
discovered, C. surrendered back the estate to A., 
who immediately surrendered to B., the pur- 
chaser ; the consideration money being paid to 
deft., the attorney of A., to whom he had given a 
bond for £40 for money borrowed, which, to- 
gether with the amount of the bill of costs due to 
liim from A., it was agreed he should retain out 
of the produce of the estate. The assignee of A. 
sued deft, for the amount received by him, as 
money had & received to his use : — Held : 
although the legal estate in the copyhold was not 
in the insolvent at the time of his discharge, by 
reason of the erroneous surrender to C., he had 
still such an equitable interest in it as would pass 
by the assignment, but deft, had an equitable 
lien on the purchase-money in his hands, for the 
amount of the bond given to him by the insolvent, 
<fc also for his bill of costs. — Twiss v. White (1820), 
3 Bing. 486 ; 11 Moore, C. P. 413 ; 4 L. J. O. S. 
C. P. 165 ; 130 E. B. 661. 

484. Debts when recovered — Debts recovered 
but no payment made.] — A. being entitled to three 
debts, covenanted with B., that in case he received 
them in full, he would pay him £1,000, but in case 
he should receive part only, he would pay one- 
sixth of the sum recovered. A. received one of 
the debts, which he wholly retained. Afterwards, 
& within three months before A.’s imprisonment 
& taking the benefit of the Insolvent Act, he, 
without pressure, assigned one of the debts to B., 
to secure one-sixth of the debt, recovered & those 
still unpaid. It was set aside as fraudulent under 
the Act : — Held : also, B. had not, as against the 
insolvent’s assignees, any lien on the remaining 
debts, for the one -third of the first debt improperly 
retained by A. — Harries v. Lloyd (1843), 6 
Beav. 426 ; 49 E. B. 890. 


Sub-sect. 17. — ^Property or Funds Mis- 
appropriated. 

485. Settled land sold by tenant for life.] — A., 
tenant for life, with remainder to B. in t^, by 


fraud gets B.’s authority to levy a fine, be sells 
the land & invests the purchase-money in the 
funds, where it is clearly identified ; B. has no 
lien on this money against the other creditors of 
A. — Newcomb v, Bubd^on (1793), 2 Anst. 343 ; 
145 E. B. 897. 

486. Property piHchased with embezzled funds 
— Assigned to party robbe'd — After act of bank- 
ruptcy by embezzler.] — If the servant of A. em- 
bezzle liis property, & therewith purchase a lease, 
etc., & afterwards commit an act of bkpey., & 
then assign the lease to A. ; A. has not such an 
equitable lien as to be an answer to an action of 
trover against assignees. — B loxiiam v. Graham 
( 1795), Peake, Add. Cas. 3, N. P. 

487. Deeds earmarked by solicitor as security 
for debt — Subsequently mixed with other deeds.] — 
A solr. deposited some of his own deeds as a 
secmdty for a sum of money due to two clients in 
a box belonging to them. He retained the box, 
but after his death it was found that he had ab- 
stracted the deeds from it, & they could not be 
distinguished from the solr.’s other deeds : — Held : 
the clients had a lien on all the solr.’s deeds for 
their debt. — Mason v. Mobley (No. 2) (1866), 34 
Beav. 475 ; 34 L. J. Ch. 422 ; 12 L. T. 414 ; 11 
Jur. N. S. 459 ; 13 W. B. 669 ; 55 E. B. 719. 

488. Advance obtained by deposit of cllent*s 
deeds — Invested in purchase of estate.] — A solr. 
having in his possession the title deeds of an estate 
mortgaged to his client, deposited the deeds with 
his baimer as security for an advance, which he 
applied in the purchase of an estate on his own 
behalf. When the mtge was paid off, he applied 
that money in repaying the loan from his banker, 
& informed his client that he had re -invested the 
rntge. money upon other good security. His 
client thereupon executed a re-assignment of the 
mtge. ; but in fact the solr. never re -invested the 
money, although he continued to pay interest 
upon it until his death : — Held : the client was 
entitled to a lien upon the estate so purchased by 
the solr. — H opper v. Conyers (1866), L. B. 2 Eq. 
549 ; 12 Jur. N. S. 328 ; 14 W. B. 628. 

489. Settled funds of wife misapplied by hus- 
band.] — Upon a marriage it was agreed that a 
1 ‘eversionary interest of the intended wife should 
be paid to the husband when it fell into possession, 
^ other property of the wife was settled to her 
separate use ; the settled funds, by reason of 
breaches of trust, came to the hands of the husband 
who afterwards became insolvent. When the 
reversionary interest fell into possession, it was 
paid into et., & in a suit to make the trustee 
liable, or to have payment out of the fund in ct. 
of the amount of the settled property which had 
been lost ; — Held : the wife had a lien on the 
fund to that amount, & the trustee was liable to 
make good the rest. — T horp v. Thorp (1856), as 
reported in 24 L. T. O. S. 336. 

490. .] — Previously to his marriage the 

intended husband signed a memorandum in 
wilting by which he agreed to the transfer of 
certain foreign bonds, belonging to the intended 
wife, into the names of her & her son by a former 
marriage, in trust for herself, “ neither party 
having power to dispose of the said stocks ” (so 
as the bonds were called in the memorandum) 
“ without consent of both parties to such disposal.” 
No settlement was ever made in pursuance of this 
agreement, &, after the marriage the husband 
obtained possession of some of the bonds without 
the consent of his wife’s son, & disposed of them s — 
Held : the husband was personally liable to make 
good the amount of the bonds disposed of by him, 
^ the wife was entitled to a lien for the amount 
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Lien. 


Sect. 3. — Particular classes of cases : Siih-sects. 17 
<fe 18 , A. & B. («).] 

on such of her property as was not subject to the 
agreement. — Hastie v. Hastie (1876), 2 Ch. D. 

304 ; 34 L. T. 747 ; 24 W. R. 504, C. A. 

Following trust funds generally .] — See Trusts 
& Trustees. 

491 . Purchase by partner — Paid for with 
partnership funds.] — A ship was purchased by a 
partner for himself, but was paid for out of the 
partnership assets. The finn became bkpt. : — 

Held : the firm had no interest in the ship, or any 
lien on it for the amount of the purchase-money. — 

Walton v. Butler (1861), 20 Beav. 428 ; 64 
E. R. 693. 

Annotation : — Reid. Hancock v. Heaton (1874), 30 L. T. 592. 

Sub-sect. 18. — ^Purchaser’s Lien. 

A. In General. 

492 . General rule.] — Where conveyance is 
made prematurely before money paid, the money 
is considered as a lien on the estate in the hands 
of the vendee. So, where money was paid 
prematurely, the money would be considered as a 
lien on the estate in the hands of the vendor 
(Clarke, M.R.). — Burgess v. Wheate, A.-G. v. 

Wheate (1759), 1 Eden, 177 ; 1 Wm. Bl. 123 ; 

28 E. R. 652. 

Annotations : — Consd. Mackreth v. Symmons (1808), 15 Ves. 

329 : WythestJ. Lee (1855), 3 Drew. 396. Mentd. Middleton 
r. Spicer (1780), 1 Bro.C.C. 201; Barclays. Russell (1797), 

3 Ves. 424 ; Craufurd v. Hunter (1798), 8 Term Rep. 13 ; 

Williams v. Lonsdale (1798), 3 Ves. 752 ; Bolder v. Bank 
(1805), 10 Vos. 352 ; Cholmondeley v. Clinton 
(1820), 2 Jac. & W. 1 ; Gordon «. Gordon 0821), 3 
Swan. 400 ; Langley v. Sneyd 0822), 1 L. J. O. 8. Ch. 

14; A.-G. ©..Leeds (1833), 2 My. & K. 343 ; Doe d. 

SheUey v. Edlin (1836), 4 Ad. & El. 682 ; Downe v. Morris 
^ Hare, 394 ; Taylor v. Haygarth (1844), 14 Sim. 

8 ; Davall v. New River Co. (1849), 3 De G. & Sra. 394 ; 

Onslow V. Wallis (1849), 1 Mac. & G. 606 ; Bcalo v. 

Symonds (1853), 16 Beav. 406 ; Cox v. Parker (1856), 

25 L. J. Ch. 873 ; Barrow v. Wadkin (1857), 24 Beav. 1 ; 

Haywood v. Cope (1858), 25 Beav. 140 ; Masulipatam, 

^Hector V. Cavaly Vencata Narrainapah (1861), 8 Moo. 

Ind. App. 529 ; Sweeting v. Sweeting (1863), 3 New Rep. 

240 ; Delacherols v. Delacherois (1864), 4 New Rep. 501 ; 

Brookman v. Vigor (1871), L. R. 6 Exch. 291 ; Re Gosman 
(1880), 15 Ch. D. 67 ; Re Van Hagan, Sperling©. Rochfort 
0 880), 16 Ch. D. 18 ; Bradlaugh v. Clark (1883), 8 App. 

Cas. 354 ; Qallard v. Hawkins (1884), 27 Ch. D. 298 ; 

Re Bond, Panes ©. A.-G. (1900), 82 L. T. 612 ; Talbot v. 

Jevers, [1917] 2 Ch. 363. 

493 . Application of rule — Purchase going off 
through default of vendor.] — Under a contract 
for the purchase of an estate where the money is 
to be paid in portions, every payment is a part 
perfon^nce of the contract by the vendee, & 
in equity transfers to him a corresponding portion 
of the estate. 

A mtge. made subsequent to a contract for the 
sale of an estate conveys to the mtgees. only that 
which the vendor is entitled to under that con- 
tract. If the mtgee. gives no notice of an inten- 
tion to interfere with the contract, its stipulations 
remain as before, & affect the mtgee. as they 
would have affected the mtgor. 

The owner of an estate, part of which was then 
subject to a contract for sale, executed a mtge. 

A? mtgee. gave to the vendee notice 

1 of the mtge., but in all other respects 

left matters as they were before the mtge. The 
vendee was bound by his contract to pay certain 
sums at stated intervals, together with interest 
remained unpaid. He made several 
of these payments, but at length declined to com- 

y® lien.-j-C^KB V. Bcott (1888), 6 Gas Power & Laukches v. 

^Sl.-^AN. Orr Brothers (1912), 22 O. W. R. 

wxuoa would oiseiititle a puiobaeer to 361 • 8 O w N iSftQ •in t. p 
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plete the purchase, on the grounds that the repre- 
sentations on which he had been induced to enter 
into the contract for purchase were unfulfilled. 
These representations having been adjudged to 
be sufficient to absolve him from liability to specific 
performance: — Held: he was entitled (1) so far 
as the payments extended to claim a lien on the 
estate for their amount ; & (2) to enforce that 
claim against the assignees of the vendor ; (3) he 
had acquired a lien on the land in respect of the 
interest which he had paid on the unpaid balance 
of the purchase money. — Rose v. Watson (1864), 
10 H. L. Cas. 672 ; 3 New Rep. 673 ; 33 L. J. Ch. 
386 ; 10 L. T. 106 ; 10 Jur. N. S. 297 ; 12 W. R. 
585; 11 E. R. 1187, H. L. 

Annotations: — As to (1) Consd. Whitbread v. Watt, [1902] 
1 Ch. 835 ; Re Stucloy, Btucley v. Kekowich, [1906] 1 Ch. 
67. Reid. Aberaman Ironworks ©. Wickens (1868), 4 
Ch. App. 101 ; Shaw v, Foster (1872), L. R. 6 H. L. 321 ; 
Torrance v. Bolton (1872), 41 L. J. Ch. 643 ; Lysaght v. 
Edwards (1876), 2 Ch. D. 499 ; Myoock v. Beatson (1879), 
13 Ch. D. 384 ; Beddington v. Atlee (1887), 36 Ch. D. 
317 ; Levy v. Stogdon, [1898] 1 Ch. 478 ; Cornwall v, 
Henson, [1899] 2 Ch. 710 ; Ridout v. Fowler, [1904] 1 Ch. 
658. As to (2) Reid. Shaw v. Foster (1872), L. R. 5 H. L. 
321 : Fleming v, Loe (1901), 70 L. J. Ch. 806. As to 
(3) Reid. Cornwall v. Henson, [1899] 2 Ch. 710 ; Re 
Stuoley, Stucley v. Kekewlch, [1906] 1 Ch. 67. Oenerally, 
Mentd. McCreight v. Foster (1870), 5 Ch. App. 604 ; 
Dodson V. Downey, [1901] 2 Ch. 620. 

494 . .] — It is settled law that, where 

a purchase goes off by reason of some default on 
the part of the vendor, the purchaser has a lieu 
upon the property for any part of his purchase - 
money which has been paid (Cozens-Hardy, J.). 
— Cornwall v. Henson, [1899] 2 Ch. 710 ; 68 
L. J. Ch. 749 ; 81 L. T. 113 ; 48 W. R. 42 ; 15 
T. L. R. 644 ; revsd, on other grounds, [1900] 2 
Ch. 298, C. A. 

Annotation: — Mentd. Von Freeden v. Hull (1906), 75 
L. J. K. B. 359. 

495. Rescission for misrepresentation.] — 

By the judgment in this action it was ordered that 
the contract entered into by pltf. co. with deft. 
CO. for the pmehase of certain buildings known 
as the Hop Exchange, & the business carried on 
there, should be set aside for misrepresentation, 
& the conveyance, which had been executed, 
should bo cancelled, & that accounts should be 
taken of the moneys expended by pltf. co. in 
respect of the purchased property, & that an 
account should De taken of all moneys received 
by pltf. CO., who were in possession, from the 
property, & that the two accounts should be 
set off against each other ; & it was declared that 
pltf. co. were entitled to a lien for the purchase- 
money & interest & the balance of the accounts, 
& that deft. co. would be entitled to a recon- 
veyance of the property on paying off the lien. 
Deft. co. was in liquidation & had no assets except 
the property. Pltf. co. took out a summons to 
stay the taking of the accounts, on the . ground 
that it was a useless expense, because the amounts 
due to them must in any case exceed the value 
of the property : — Held : the accounto must be 
stayed till further order, deft. co. having liberty 
to proceed with the accounts at any time on giving 
security to abide by the judge’s order as to costs 
& the order being without prejudice to any future 
application of deft. co. to proceed with the 
accounts. — Exchange & Hop Warehouses, Ltd. 
V. AssocN. OF Land Financiers (1886), 34 Oh. D. 
196 ; 66 L. J. Oh. 4 ; 35 W. R. 120 ; sab nom. 
Hop Exchange Assocn., Ltd. v. Assoon. of 
Land Financiers, Ltd., 66 L. T. 011. 

Annotation .-—Mentd. Stevens v. Theatres, ]1903] 1 CJh. 857. 
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4»96. Rescission under provisions of con- 

teact— No default by either party.]~WHiTBREAD 
& Co., Ltd. v. Watt, No. 619, post, 

497, Rescission on compromise of suit — 

purchaser.] — Ridout v. Fowler, No. 

623, post, 

— Conveyance by undischarged bank- 
rupi^Before Intervention of trustee.] — (1) An 

undischarged, bkpt;. cannot, even before Jiis trustee 
intervenes, convey real estate acquired after the 
blqicy, so as to give a towd yide purchaser for value 
without ^owledge of the bkpcy. a good title 
against the trustee. 

(2) The purchaser is entitled to a lien [for the 
deposit, with interest at four per cent.], & also for 
his costs (Chitty, J.).—Re New Land Develop- 
ment -^socN. & Gray, [1892] 2 Ch. 138; sttb 
nom. Re New Land Development Assocn., 
IjTd. & Fagbnce’s Contract, 61 L. J. Ch 323 • 
66 L. T. 404 ; 40 W. R. 295 ; 36 Sol. Jo. 254;^ 
appeal, [1892] 2 Ch. 146, C. A. 

An^tations: — As to (1) Consd. Ite Poppleton & Jotirh' 

^OULrcxCv (1898), 67 L* J. Ch, <127 « Otriclfil HopnivAT 
Cooke, [190fll 2 Ch. 661. Retd, p AUort'u^S^KalSdk 

T > Bird V. Philpott, [19001 1 Ch R22 • 

London & County Contracts t. Tallack (1903) 19 t LR 
156; Kent <5ounty Gas Light & cJke Co!: U9091^2 
^.195. Generally. Mentd. He Clayton & Barolav's 
Contract, [1895] 2 Ch. 212 ; Hunt v. Pripp, [18981 1 ^h 
675 ; He Behrcnd's Trust. Surman t,. Biddcli; [1911] 1 
v^il« O o 7 • 


Expenditure by intending purchaser.] — See No. 
427, ante. 

499. Purchase of annuity — Annuity void for 
non-compliance with formalities.] — On bill of 
interpleader by the owner of an estate against the 
grantee of a rentcharge out of it, assigned to 
secure an annuity, & the annuitant, the annuity 
being void [for non-compliance with the statutory 
formalities], the arrears of the rentcharge in ct. 
were paid to the original grantee ; & the annuitant 
was held not entitled to have the consideration 
repaid out of that fund, there being only a general 
debt at law & no lien.— Bolton (Duke) v. Wil- 
liams (1793), 2 Ves. 138 ; 4 Bro. C. C. 297 ; 30 


Consd. Agr^ar r. Agruilar, Lousada, etc 
Jozies V. Harris (1804), 9 Ves 
Hadden (1809), 16 Ves. 202 ; Ex p. Wrigh 
25^;. ^eU tJ. Hadden (isn), 2 Wi 
GaUagrher (1861), 3 Do Q. F. & J. 494 
Mentd. Clayton v. Adams (1796), 6 Term Rep. 604 
Dalmer r. Barawd (1797), 7 Term Hep. 248 ; Glasse t 
Moimt (1797), 7 Term Rep. 390 ; Angell v. Hadden (1808; 
15 Ves. 244; Browne v. Rose (1815), 0 Taunt. 124 
Gorton r. Champneys, Coventry v. Champneys (1823 
' Storton V. Tomlins (1825), 10 Moore, C. I 
Harlce (1831), 4 Sim. 82 ; Swift v. Nas 
1 • Moody V. Hebbard (1848), 7 Hart 

histor (1854), 3 Do G. M. & G. 874 ; Nciso 
V. Barter (1864), 2 Hem. & M. 334. 


See, generally, Rentcharges & Annuities. 

600. Purchase induced by fraud— Share of 
business.] — Pltf . was induced by the fraud of 
deft, to purchase a share of his business, & to enter 
into partnership with him. Judgment being 
given for the rescission of the agreement, & the 
dissolution of the partnership : — Held : pltf. was 
entitled, in respect of the purchase-money which he 
bad paid, to a lien on the surplus of the partner- 
ship assete after satisfying the partnership debts 
& liabilities ; & in respect of any sums which 
he had paid or might pay in satisfaction of partner- 
ship debts, he was entitled to stand in the place of 
the partnership creditors to whom he made the pay- 


ments. — ^Mycook V. Beatson (1879), 13 Ch. D. 384 ; 
49 L. J. Ch. 127 ; 42 L. T. 141 ; 28 W. R. 319. 

501. Against whom available — Assignee of 
vendor.] — Rose v. Watson, No. 493, ante. 

502. Whether capable of registration — Under 
Yorkshire Registries Act, 1884 (c. 26).] — (1) A 
memorandum of agreement for the sale of land 
stated that, in consideration of £200 then paid 
by the purchaser, the vendor agreed to complete 
certain buddings on the land, & the purchaser 
agreed to purchase the same when completed at 
the price of £750, the above sum of £200 to be 
considered as in so much reduction of the purchase- 
money : — Held : such memorandum was not an 
“ assurance ” capable of registration within above 
Act. 

(2) The lien suggested is not for vendor’s unpaid 
purchase-money but in respect of money paid by 
the purchaser (Lopes, L.J.). 

(3) If there be a lien for the jpurchase-money 
paid, when does that lien come mto existence ? 
Certainly not at the date of the contract. It 
cannot then be assumed that the contract will go 
off by default of the vendor. The purchaser’s 
right then is to have the land itself (Kay, L.J.). — 
Rodger v. Harrison, [1893] 1 Q. B. 161 ; 62 
L. J. Q. B. 213 ; 68 L. T. 66 ; 41 W. R. 291 ; 9 
T. L. R. 120 ; 37 Sol. Jo. 99 ; 4 R. 171, C. A. 

Annotation : — As to (3) Dbtd. Whitbread v. Watt, [190111 Ch. 

911. 

See, generally, Sale op Land. 

B, What may he Claimed. 

{a) Pur chase- Money. 

503. On subsequent eviction — By incumbrancer 
— Purchase without notice of incumbrance.] — 

A. purchases an estate of B. without notice of rent 
charges, etc., the vendor covenanting that there 
are no incumbrances ; the purchase-money is 
laid out in the funds, & B., afterwards sells the 
dividends for his life, secured by letter of attorney, 
to C. who has no notice. A. is evicted by the 
grantee of the rent charges : he has no lien what- 
ever on the funds purchased. — Gator v. Pem- 
broke (Earl) (1787), 2 Bro. C. C. 282 ; 29 E. R. 

Annotations: — Reid. Small v. Attwood (1831), You. 

Crompton v. Melbourne (1832), 5 Sim. 353. 

504. Defective title.] — Neesom v. Clark- 

son, No. 423, ante. 

505. Void annuity — Less payments received.] — 

Bosalquet V. Battie (1818), cited in 2 Wils. Ch. 
at p. 151 ; 37 E. R. 258. 

Annotation : — Reid. Davis r. Marlborough (1819), 2 Wils. Ch. 

130. 

506. Escheat of trust estate — Trustee’s lien to 
extent of purchase-money in hands of lord.] — 

Money due on mtge. in the funds, the property 
of a lady, was esttled on her marriage for such 
purposes as she should, with her husband’s 
consent, & during their joint lives, by deed 
attested by two witnesses, appoint, & after her 
death as she should by will appoint, & subject 
thereto to her for life, for her separate use, without 
power of anticipation, with certain trusts over. 
Very soon after the marriage, the husband, by 
his will, gave all his real & personal estate to his 
wife, & appointed her sole extrix. The trustees 
never acted, & the funds were never transferred 
to them, but remained in the lady’s name. She 


PART V. SECT. 8, BUB-SECT. 18.— 
B. (a). 

n. Failure to make good title ,] — 
Hdrd V, Robsbtson (1869), 7 Gr. 142. 
— CAN. 

0- — -.1 — Burns v. Qiuffin (1877), 


24 Gr. 451.— CAN. 


P- 


— .] — Where the vendor could 
not mako title ; — Held : the pur- 
chaser was entitled to a Hon for 
purchase-money paid on account, with 
interest, loss an occupation rent. — 


Young v. Dknike (1901), 22 C. L. T. 
27 ; 2 O.L.R. 728.— CAN. 

*.] — Snider e. Webster 


H* • J V* YV Kl: 

(1911), 20 Man. L. R. 662. — CAN. 

r. Rescission by purchaser — Con- 
dition for rescission in contract .] — A 
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Lien. 


Sect. 8 . — Particular classes of cases: Suh-sect. 18, 
B. (a) (&).J 

executed powers of attorney attested, in the 
common form, hy two witnesses, under which 
part of the funds were sold out, & the produce 

? aid to the husband’s bankers to his account. 

he mtge. money was paid in the same manner. 
There was thus about £8,000 placed in the name 
of the husband. All cheques for the expenses 
of the establishment were drawn at the written 
request of the wife, by the husband on her London 
bankers, out of moneys standing to her separate 
account. The husband permitted a legacy of 
£20,000, given to his wife to be paid to her 
separate account at his bankers. Eleven years 
after the marriage, the husband, at his wdfe’s 
request, bought an estate of the tenure of ancient 
demesne, & same was conveyed to him to the 
ordinary uses to bar dower. The husband died 
without leaving an heir-at-law, & the lord of the 
fee claimed the estate by escheat. The surviving 
trustee of the settlement filed a bill against the 
parties claiming, under the lord, to establish a lien 
on the estate for the amount of the purchase- 
money : — Held : the estate was subject to the 
lien of the trustee, to the extent of the purchase 
money in the hands of the lord of the fee claiming 
by escheat. — Hughes v . Wells (1852), 9 Hare, 
749 ; 20 L. T. O. S. 136 ; 16 Jur. 927 ; 68 K. R. 
717. 

Annotatioiis : — Mentd. Vaughan v, Vanderstogon (1853), 2 
Drew. 165 ; Campbell v. IngUby (1857), 29 L. T. O. S. 
287 ; Johnson v. Gallagher (1861), 3 De G. F. & J. 494 ; 
Shattock V. Shattock (1866), 14 L. T. 452 ; London 
Chartered Bank of Australia v. Lemprl6re (1873), L. R. 4 
P. C. 572 ; Re Harvey’s Estate, Godfrey v. Harben (1879), 
13 Ch. D. 216 ; Re Armstrong, Ex p. Qilchriet (1886), 
17 Q. B, D. 521 ; Re Whitaker, Ainley v. Ainley (1897), 
41 Sol. Jo. 209. 

507. Fixtures purchased by prospective tenant — 
Lease not granted.] — A. agreed to grant a lease 
of a mill to B., for a term of twenty-one years, 
with a proviso, that in case A. should not, within 
a certain period, CTant, or procure to be panted, 
the lease, he shoiud repay to B. a sum paid upon 
signing the agreement, in respect of fixtures, etc., 
& all moneys laid out by B. pursuant to the agree- 
ment, for rebuilding & repairs ; if A. failed to 
grant the lease, the agreement to cease, except as 
regarded the right of B. to recover from A. the 
moneys thereby agreed to be paid. A. was 
unable to cure the defect in his title &> grant the 
lease within the specified period. Upon bill by 
B. for specific performance by having the lease 
granted, or, alternatively, to have the moneys 
expended by him, pursuant to the agreement, 
repaid, claiming a lien on A.’s interest in the 
property for the amount : — Held : although B. 
could not obtain his lease, he was entitled, under 
the contract, which the ct. was able so far to 
perform, to a lien upon A.’s interest for the amount 
laid out by liim, pursuant to the agreement, with 
consequential relief. — Middleton v. Maonay 
(1864), 2 Hem. & M. 233 ; 10 L. T. 408 ; 12 W. li. 
700 ; 71 E. R. 452. 

Annotations : — Apld. Turner v. Marriott (1867), L. R. 3 Eq. 
744. Refd. WllBon V. Church (1879), 13 Ch. D. 1. Mentd. 
Hindley u. Emory (1865), L. R. 1 Eq. 52. 

508. Purchase going off through default of 
vendor.] — Rose v . Watson, No. 493, ante. 


-.] — Cornwall v, Henson, No. 494, 


509. - 

ante, 

610. Pending action for rescission lor misre- 
presentation.] — In ascertaining whether pltfs. in 
an action to rescind an executed contract for the 
purchase of £70,000 debentures on the ground of 
misrepresentation are barred by laches, considera- 
tion is to be paid to the magnitude & difficulty 
of the interests & questions Involved, dc to the 
time that must necessarily elapse after an inquiry 
is commenced before the truth of the facts can be 
sufficiently established to justify them in brin™g 
forward serious charges. Pending such an action 
pltfs. have a lien on the debentures for the pur- 
chase -money, & are entitled to intervene in an 
action instituted by other debenture-holders for 
the protection of all the debentures, in order to do 
all that is reasonable to protect dc prevent the 
purchased debentures from being injured, so long 
as they do not thereby injure them, & they are 
entitled to oppose the vendors in such proceedings, 
provided they do so in good faith, & in the interests 
of those entitled to the purchased debentures. — 
Imperial Ottoman Bank v . Trustees, Execu- 
tors & Securities Insurance Corpn. (1895), 
13 R. 287. 

Deposit.] — See Sub-sect. 18, B. (6), post. 

(5) Deposit. 

611. General rule.] — The lien of a vendor upon 
the land, & u]^on the title deeds, imtil the purchase 
money bo paid to him, does not apply to a con- 
veyance to the purchaser, executed by some but 
not all the parties, where the contract has gone off 
by the vendor’s default ; & if there be any lien 
on such conveyance, it is vested in the purchaser 
as a security for his deposit. — Oxenham v . 
Esdaile (1829), 3 y. & J. 262 ; 148 B. R. 1177 ; 
previous proceedings (1828), 2 Y. & J. 493. 
Annotation : — Reid. Wythos r. Leo (1855), 25 L. J. Ch. 177. 


612. .] — Where a person contracts to 

purchase an estate & pays the required deposit, & 
afterwards, from any defect of title or other cause, 
not the fault of the purchaser, the contract cannot 
be completed, the purchaser will be entitled to 
file a bill to establish a lien upon the estate for 
the amount of his deposit. — Wythes v . Lee 
(1855), 3 Drew. 396 ; 25 L. J. Ch. 177 ; 26 L. T. 
O. S. 192 ; 2 Jur. N. S. 7 ; 4 W. R. 184 ; 61 E. R. 
954 •, on appeal (1856), 25 L. J. Oh. 389, L. JJ. 

Annotations : — Apld. Whitbread r. Watt, [1902] 1 Ch. 835. 

Reid. Re BymonB, Ex p. Sowell (1860), 2 L. T. 576 ; 

Aboraman Ironworka v. Wlckens (1868), 4 Ch. App. 101. 

613. .] — B. & B., shipbuilders, having 

entered into a contract with P. to build him a 
ship, by deed assigned the contract to A. as a 
security for £500 advanced to them by A. for the 
purpose of building the ship, & by the same deed 
gave A. a lien on the ship for the payment of the 
£500 ; the contract with P. was afterwards 
cancelled, &> B. & B. entered into a new contract 
with A. to complete & sell him the ship for £1,150, 
of which the £500 was to be taken as part payment. 
B. & B. became bkpt. before the completion of 
the ship : — Held : the cancellation of the contract 
with P. deprived A. of his lien, if any, under the 
deed, but imder the subsequent contract he was 


purchaser of land has an implied lien 
on the vendor's interest In the land for 
the purchase -money which he has paid, 
with interest thereon, where the con- 
tract of sale has been rescinded under 
a condition enahlinff the purchaser to 
rescind. — Re Intkbnational Realty 
C o., Ltd. (In Liquidation), Wilson's 
Case, [1921] 2 W. W. R. 171-- CAN. 


PART V. SECT. 8, BUB-SECT. 18.— 
B. (b), 

611 i. General n/ie.]— When a pur- 
chaser pays a part of the purchase- 
mo^y the vendor is a trustee for hlrp 
to the extent of the payment, in other 
words he acquires a lien exactly In the 
same way as if upon payment of part 


of the purchase-money the vendor had 
execute a mtge. to him of the estate 
to that extent. — B annkrman v . Green 
(1908), 1 Sask. L. R. 394 ; 8 W. L. R. 
441.— CAN. 

t. Rescission — Misrepresentation 
vendor .] — Cummins v. 'Truhtkks or 
TUB CONaBEGATIONAL OHUBOU (1866), 
4 Man. L. K. 874.— CAN. 
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entitled against the assignees in bkpcy. to a lien 
on the ship for the £500. 

Qu. : whether, but for the cancellation, A. 
would not have had a lien under the deed, although 
the ship was not in existence at its date^ & the 
deed was not registered as a bill of sale under 
17 & 18 Viet. c. 86.— SwAiNSTON v. Olay (1863), 

3 De G. J. & Sm. 558 ; 2 New Rep. 345; 32 
L. J. Oh. 503 ; 8 L. T. 563 ; 11 W. R. 811 ; 1 
Mar. L. 0. 343 ; 46 E. R. 752, L. JJ. 

614. .] — Deft, agreed to sell to pltf. 

certain lands in New South Wales free from in- 
cumbrances, & the CTeater part of the purchase- 
money was paid. On investigation of the title 
it appeared that these lands were held, with other 
lands, under a Orown grant, containing various 
reservations & conditions, with a proviso for 
re-entry on breach of condition. Pltf. filed his 
bill for Bi)ecific performance, with compensation 
on account of these reservations, offering to com- 
plete without compensation, if the ct. was of 
opinion that he was not entitled to it. An order 
was made on appeal, declaring him entitled to 
compensation, & directing a reference as to the 
amount. In answer to this inquiry it was found 
that the amount of compensation could not be 
ascertained. Pltf. then filed a supplemental bill, 
asking that if the compensation could not be 
ascertained deft, might be decreed to repay with 
interest the part of the purchase-money which he 
had paid, & that pltf. might be declared entitled 
to a lien on the land for it : — Held : as pltf. was 
not boimd to take the property without com- 
pensation, & as the compensation could not be 
ascertained, he was entitled to the return of his 
purchase-money, with interest at £4 per cent. ; 
& to a lien on the estate for the amount. — West- 
MACOTT V. Robins (1862), 4 De G. F. & J. 390 ; 
46 E. R. 1234, L. JJ. 

615. .] — Turnek V, Marriott, No. 631,po«<. 

516. .] — Pltf. purchased at a sale by 

auction for £2,500 certain property which was 
described in the particulars of sale as an “ im- 
mediate reversion in fee simple.” Shortly after 
signing the contract he discovered that by con- 
ditions of sale, which were produced for the first 
time & read aloud by the vendor’s agent at the 
commencement of the sale, but which pltf. was 
prevented of by deafness from hearing distinctly, 
the purchaser was to take the property subject 
to the obligation of paying off mtgees. for £2,500 
in addition to his purchase-money the real value 
of the reversion being considerably under £5,000 : 
— Held : the purchaser was entitled to have the 
contract rescinded on the ground of common 
mistake & of misdescription in the particulars ; 
& he was also entitled to have the deposit he had 
paid returned with interest at 4 per cent. & until 
payment to a lien for the amount on the vendor’s 
interest in the property. — Torrance v. Bolton 
(1872), L. R. 14 Eq. 124; 41 L. J. Ch. 643; 27 
L. T. 19 ; 20 W. R. 718 ; affd. (1872), 8 Ch. App. 
118, L. JJ. 

Annotations : — Mentd. Blalberff v. Keeves, [19061 2 Ch. 

175 ; Oorllsh t>. Salt, [1906] 1 Ch. 335 ; Nocton v, Ash- 
burton. [1914] A. C. 932. 

617, .] — Re New Land Development 

Assoon. &; Gray, No. 498, ante . 

618, .] — In 1886 a vendor contracted in 

writing to sell free from incumbrances a con- 
tingent reversionary interest in personalty to a 
purchaser who paid a deposit on the purchase- 
money. The reversion proved to be incumbered, 
& the purchaser insisted on a conveyance free 
from incumbrances, but was told that the incum- 
brances would be paid off, which was never done. 


The vendor afterwards created further charges 
on the reversionary interest to persons who had 
notice of the contract, & was adjudicated a bkpt. 
in 1888. In the same year the bkpcy. was 
annulled, upon the acceptance of a composition 
by his credftors, & under the scheme of arrange- 
ment the whole of his property was sold by his 
trustee. In 1891 the purchaser became bkpt. 
having previously assigned his interest under the 
contract to P. who subsequently assigned same to 
B. No attempt having been made to enforce the 
contract, the reversion fell into possession in 1895, 

& B. shortly afterwards claimed specific per- 
formance, or in the alternative a lien for the 
deposit paid by the purchaser : — Held : the delay 
was a bar to any claim for specific performance, 
the purchaser was a secured creditor of the vendor 
in respect of the deposit, & the purchaser must 
under the circumstances be treated as having 
elected to rely on his security ; & as no Stat. 
Limitations applied B. was entitled to enforce his 
lien. — Levy v. Stogdon, [1898] 1 Ch. 478 ; 67 
L. J. Ch. 313 ; 78 L. T. 185 ; affd., [1899] 1 Ch. 
6, C. A. 

Annotations : — Refd. Cornwall v. Henson, [1899] 2 Ch. 710 ; 

Davies v. Thomas, [1900] 2 Ch. 462. 

519. .] — The purchaser of real estate has 

a lien on the property for his deposit when the 
contract for purchase is determined without any 
default on his part, not only when it is determined 
by reason of the default of the vendor. 

A contract for the purchase of land empowered 
the purchaser to rescind the contract on the 
happening of a specified event. In exercise of 
this power the purchaser rescinded the contract : — 
Held : the purchaser had a lien on the land for 
the deposit which he had paid. — Whitbread & 
Co., Ltd. v. Watt, [1902] 1 Ch. 835 ; 71 L. J. Ch. 
424 ; 86 L. T. 395 ; 50 W. R. 442 ; 18 T. L. R. 
465 ; 46 Sol. Jo. 378, C. A. 

Annotation : — Reid. Ridout v. Fowler, [1904] 1 Ch. 658. 

520. .] — Kitton V. Hewett, [1904] W. N. 

21. 

621. Sub-purchaser’s lien — On deposit repaid to 
purchaser.] — The owner of an estate agreed to sell 
it for £250,000, representing it to contain one 
thousand five hundred & thirty acres. The 
purchaser agreed to sell it to a co. for £350,000, 
of which £150,000 was paid to him, £75,000 in 
cash, & bonds for £75,000, & he paid the vendor 
of the estate £50,000 as a deposit. It appeared 
that the estate contained less than one thousand 
one hundred acres, & the co., having at the time 
only £1 ,536 in hand, complained to the purchaser 
of the deficiency, & he then wrote to the vendor 
declining to complete. The co. afterwards re- 
scinded the contract, & the purchaser brought an 
action against the vendor for the deposit, wliich 
was compromised by the vendor repaying the 
deposit & rescinding the contract. The co. filed 
a bfil against the purchaser & some other defts. 
who had agreed to share with him, for a return 
of the £75,000 & of the bonds : — Held : the co. 
were entitled to repayment of what they had paid, 
& to a return of the bonds, & they had a lien on a 

g ortion of the £60,000 repaid the purchaser, which 
ad been paid into ct. — Aberaman Ironworks 
V. WiOKENS (1868), 4 Ch. App. 101 ; 20 L. T. 89 ; 
17 W. R. 211. L. C. 

Annotations: — Apld. Myoock v. Beatson (1879), 13 Ch. D, 
384. Mentd. Fenwick v. Bulman (1869), L. R. 9 Eq. 
165 ; Goodford t). Stonehouse & Nailsworth Ry. (1869). 
38 L. J. Ch. 807 ; Torrance v. Bolton (1872), L. R. 14 Eq. 
124 ; fieming v. Loe, [1901] 2 Ch. 594. 

622. Rescission under provision of contract — 
No default by either party.] — W hitbread & Co., 
Ltd. V. Watt, No. 519, ante. 
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523. Default of purchaser.] — The relation of 
trustee & cestui que trust does not arise between a 
vendor & purchaser of land so long as the contract 
for sale is tn fierit but arises only when the contract 
is completed. Accordingly, a purchaser who has 
merely paid a deposit, & done nothing more to- 
ward completing the contract does not acquire 
any estate in the land upon which a receivership 
order obtained by his judgment creator can 
operate by way of equitable execution. The 
appointment of a receiver at the instance of a 
judgment creditor, where the appointment is 
conditional upon the receiver’s ^ving security, 
does not operate by way of equitable execution 
upon the debtor’s personal estate until the security 
has been given. When the security is given, the 
order does not, as in the case of real estate, relate 
back to the date when it was made. The pur- 
chaser of a freehold house & premises belonging to 
deft, paid his deposit & entered into possession. 
He never completed, but refused to deliver up 
possession, & subsequently commenced an action 
against the vendor for return of the deposit, & 
the vendor counterclaimed for specific perform- 
ance. While this action was pending, pltf. 
recovered judgment for £55, & costs against the 
purchaser, & a receiver was appointed “upon 
first giving security ” to receive the rents, profit, 
& moneys receivable in respect of the purchaser’s 
interest in the house & premises. Notice of this 
order was given to the vendor. Afterwards, the 
purchaser’s action against the vendor was com- 
promised, the purchaser delivering up possession 
of the premises on receiving £110 from the vendor. 
Pltf. then commenced this action for a declaration 
that he was entitled to a lien or charge on the 

remises for £155 7s., & for personal payment 
y the vendor. The receiver subsequently gave 
security ; — Held : as regards real estate, the 
purchaser never acquired any estate upon which 
the receivership order could operate by way of 
equitable execution, as regards personal estate, 
the appointment of the receiver was not effective 
until he had given security, & his delay in so doing 
constituted a fatal objection to pltf.’s claim ; as 
the receivership order did not operate to charge 
the purchaser’s lien, if any, notice of it to dett. 
could not make it a charge ; the purchaser being 
in fact in default had no lien for his deposit ; the 
£110 was paid as an inducement to him to go out, 
& not as a return of deposit ; & deft, was not in 
any way liable to pltf. — Ridout v. Fowler, 
[1904] 2 Ch. 93 ; 73 L. J. Ch. 679 ; 91 L. T. 509 ; 
53 W. R. 42 ; 48 Sol. Jo. 571, C. A. 

(c) Interest. 

524. On purchase-money — Rescission for mis- 
representation.] — E xchange & Hop Warehouses, 
Ltd. V. Assocn. of Land Financiers, No. 406, 
ante. 

525. On deposit.] — W estmacott v. Robins, 
No. 614, ante. 


, 3 . — Particular classes of cases: Sub-8e<d, 18, 
B, (b), (c), (d) <fc (e), <6? C. ; sub’sects. 19 20.] 


526. .] — ^Turner r. Marriott, No. 631, 

•post. 

527. .] — Torrance v. Bolton, No. 616, 

ante. 

528. New Land Development 

Assocn. & Gray, No. 498, ante. 

529. .] — Kitton V. Hewbtt, [1904] W. N. 

21. 

530. Interest paid under the contract.] — R ose 

V. Watson, No. 493, ante. 

{d) Costs. 

531. Action for specific performance — Action 
by vendor.] — Where, in a suit by a vendor for 
specific performance, it was certified that a good 
title was not deduced, the ct. ordered a return to 
deft, of his deposit money, with interest at 4 per 
cent., & declared deft, entitled to a lien on the 
estate for the same, & also for his costs, with 
liberty to apply ; &, subject thereto, dismissed 
the bill. — T urner v. Marriott (1867), L. R. 3 Eq. 
744 ; 16 L. T. 607 ; 15 W. R. 420. 

Annotations: — ^Folld. Re New Land Development Assocn. 
& Faience’s CJontraot (1892), 61 L. J. Ch. 323 ; Kitton v. 
Hewett, [1904] W. N. 21 ; Rc Fumeaux & Aird’s Contract, 
[1906] W. N. 215. 

532. .] — Kitton v. Hewett, [1904] 

W. N. 21. 

533. Suit for declaration as to title — Purchaser’s 
suit .] — Re Furneaux & Aird’s Contract, [1906] 
W. N. 216. 

534. Of investigating title.] — On making an 
order, upon a summons by a purchaser under 
Vendor &> Purchaser Act, 1874 (c. 78), declaring 
that the vendor has not shown a good title to the 
property, the ct. has jurisdiction to order the 
vendor to pay the purchaser’s costs of investi- 
gating the title & to charge them upon the vendor’s 
interest in the property . — Re Yeilding & West- 
brook (1886), 31 Ch. D. 344 ; 55 L. J. Ch. 496 ; 
54 L. T. 531 ; 34 W. R. 397. 

Annotations : — Reid. Re Harerroavoe & Thompson’s Contract 
(1886), 32 Ch. D. 454 ; Re Hig^ns & Percival (1888), 
59 L. T. 213 ; Rc Bryant & CulJingford to Bamingham 
(1889), 62 L. T. 53 ; J^e Fumeaux & Aird’s Contract, 
(1906] W. N. 215. Mentd. Re Jackson & Woodbum’s 
Contract (1887), 37 Ch. D. 44. 

635. .] — Kitton v. Hewett, [1904] W. N. 

21. 

636. .] — Re Furneaux & Adid’s Con- 

tract, [1900] W. N. 216. 

537. Of getting possession.] — T homas v. Bux- 
ton, No. 643, post. 

538. Action by trustee In bankruptcy of vendor 
— For recovery of property sold .] — Re New Land 
Development Assocn. & Gray, No. 498, ante. 

(e) Other Cases. 

639. Arrears of tithes — Paid by purchaser.] — 

Thomas v. Buxton, No. 643, post. 

540. Compensation — For incumbrance — Pur- 
chase with notice.] — (1) A purchaser who, under 
the decree of the ct., having notice of an incum- 
brance, paid his money into ct. & accepted the 
conveyance to him, is afterwards in no better 
situation in reference to the fund he has paid into 


PART V. SECT. 3, SUB-SECT. 18.— 
B. (0). 

a. On vu^rchase-Tncmcy.'l — Banner- 
man V . Green (1908), 1 Bask. L. K. 
394 ; 8 W. L. R. 441.— CAN. 

PART V. SECT. 8, SUB-SECT. 18.— 
B. (d). 

b. Suit to recover deposit .] — The 
coats of a suit at law to recover back a 
deposit paid on account of purchase* 
money, do not form any lien upon the 


land, although the deposit itself does 
constitute such a lien. — B urns v. 
Griffin (1877), 24 Gr. 46].— €AN. 

o. Action for breach of contract .] — 
Held : pltf. was entitled to a lien upon 
the proceeds of the judgment against 
deft, for one*half of the costs Incurred 
by him in the action. — Crawford v. 
Patterson (1907), 7 W. L. R. 183.— 
CAN. 

d. Cosfs of fpr<^ sale .] — The costs 
mentioned In B. 8. S. 1909, o, 61, do 
not prevent a vendor under a lien-note 


from retaining reasonable & proper 
costs in respect of a seizure Sc the ^e 
other than those mentioned in the 
statute. — Toth v. Hilkevios, [1918] 
1 W. W. R. 906 ; 11 Sask. L. R. 05.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 18.— 
B. (s). 

s. Taxes paid wWk purchase-money 
— Ifwalid tax sale.] — Re Cameron 
(1868), 14 Gr. 612.— CAN. 
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ct. than a purchaser without the intervention of 
the ct., & he has no lien on such fund in ct., but 
only a right of action against the vendor upon his 
covenants, whatever they may be. 

(2) Defts. to a suit dismissed at the hearing with 
costs, who have registered the decree as a judgment 
under Judgments Act, 1838 (c. 110), cannot after- 
wards, pltfs. not having paid their costs, come to 
the ct. & obtain a stay of the distribution of the 
funds, but must rely solely on their personal right 
againk; pltfs. — Miller v. Pridden (1856), 26 
L. J. Ch. 183 ; 28 L. T. O. S. 244 ; 3 Jur. N. S. 
78 ; 6 W. R. 171. 

641. For deterioration — Purchaser kept 

out of possession.] — Thomas v. Buxton, No. 643, 
post. 

642. For non-performance — Failure to 

convey part of interest — Funds in hands of trustees.] 

— husband agreed to sell property which was 
settled as he & his wife should jointly appoint, & 
in default of appointment to the use of trustees 
during the life of the wife for her separate use, 
with remainder to the husband in fee. The 
purcliase-money was invested in consols, & paid 
to the trustees of the settlement. On the death 
of the husband before completion, the wife refused 
to convey her life interest : — Held : the purchaser 
was entitled, by way of specific performance, to a 
conveyance of the property subject to the widow’s 
life interest, with compensation in respect of such 
interest out of the husband’s personal estate ; & 
he was entitled to a lien on the consols in the hands 
of the trustees for such compensation. — Barker 
V. Cox (1876), 4 Ch. D. 464 ; 46 L. J . Ch. 62 ; 35 
L. T. 662 ; 25 W. R. 138 . 

Annotation : — Mentd. Naylor v. Goodall (1877), 47 L. J. Ch. 

53. 

643. Occupation rent — Purchaser kept out of 
possession.] — A purchaser of real estate upon a 
sale by the ct. was kept out of possession for a 
year through the opposition of pltf. in the cause, 
who was hunself in occupation of the estate ; & 
was ultimately let into' possession by virtue of a 
writ of assistance issued by the ct. : — Held : the 
purchaser was entitled to have paid to him out of 
the purchase -money in ct. sums in respect of the 
following items : (1 ) the costs of obtaining the 
orders under which he succeeded in getting 
possession ; (2) an occupation rent for the time 
during which he was kept out of possession ; 
(3) compensation for deterioration of the property 


during the same period ; (4) arrears of tithes 

which he had been compelled to pay. Thomas v. 
Buxton (1869), L. R. 8 Eq. 120 ; 38 Li. J. Ch. 709. 

644. Incumbrance discharged by purchaser 
before completion — Title defective.] — Ludlow 
V. Gray ALL, No. 427, ante. ^ ^ t 

Money expended — Under agreement to lease.] 

"NTrk. n.n.ta. 


C. Over What Property Claimable. 

645. Purchase-money Invested — Persons ac- 
quiring legal interest without notice.] — Cator v. 
Pembroke (Earl), No. 603, ante. 

545 . Funds in hands of trustee.] — Barker 

V. Cox, No. 642, ante. 

647. Purchase-money In court.] — Thomas v. 
Buxton, No. 643, ante. 

548. Claim In respect of known incum- 

brance.] — Miller v. Pridden, No. 540, ante. 

549. Debentures.] — Imperial Ottoman Bank 
V. Trustees, Executors <fe Securities Insur- 
ance CORPN., No. 610, ante. 

550. Deposit repaid to original purchaser — 
Sub-purchaser’s lien.] — Aberaman Ironworks v. 
WicKENS, No. 521, ante. 

651. Ship — Under construction.] — Swainston 
V. Clay, No. 513, ante. 


Sub-sect. 19. — Solicitor’s Equitable Lien. 

See^ generally^ Solicitors. 

Lien on costs awarded — Extinguishment — 
Whether by issuing execution against client.] — 
See Contempt op Court, Vol. XVI., p. 78, No. 951. 

Priority— As against judgment debtor — Obtaining 
charging order.] — See Execution, Vol. XXI., 
p. 657, Nos. 2357, 2358. 

As against garnishee.] — See Execution, 

Vol. XXI., pp. 643, 645, Nos. 2228-2236. 

Right to charging order on property preserved.] — 
See Exzecutors, Vol. XXIII., p. 274, No. 3382 ; 
Husband & Wife, Vol. XXVII., p. 646, No. 6971, 
& generally y Solicitors. 


Sub-sect. 20. — Statutory Lien. 

By deposit of land or charge certificate.] — See 
Laud Registration Act, 1925 (c. 21), s. 66. 


PART V. SECT. 3, SUB-SECT. 18.— C. 

f. Land dedicated for school pur- 
poses — Knowledge of purchaser.'^ — Pur- 
ohase of land by deft, with notice of 
dedication for school purposes : — Held : 
not entitled to a lien. — W yoming 
O oRPN. & Wtomino Pubijo School 
Board v. Bell (1877), 2i Or. 664. — 
CAN. 

PART V. SECT. 8, SUB-SECT. 20. 

g. Lienholder — Definition.] — Baines 
t>. Curley (1917), 38 O. L. R. 301. — 
CAN. 

h. Who entitled to woodman's lien — 
7’imJ!»erdritjer.1--SiNCLAiR v. Holland 
(1885), 24 N. B. R. 629.— CAN. 

k. Saw-mill man.] — Davidson 

V. Frayne (1902), 9 B. C. R. 369. — 
CAN. 

l. Person working with team 

hired by himself.] — Rotheby v. North- 
ern OoNSTBUonoN Co., Ltd., [1921] 
2 W. W. R. 853.— CAN. 

m. Person employed at rail- 
way siding.] — Borth v. Higoins & 
Thompson & Great West Lumber 
O o^ Ltd., [1922] 1 W. W. R. 1110.— 


n. Unenfranchised Indian .] — 

Douglas v. Mill Creek I.umber Co., 
[1923] 1 D. L. R. 805 ; 32 B. C. 11. 
13 ; [1923] 1 W. W. R. 529.— CAN. 

o. Assigrwe.] — Dempsey v. 

Kurek (B. C.). [1923] 3 W. W. K. 
1007.— CAN. 

p. Contractor ,] — STErHENS v. 

Burns, [1921] 2 W. W. R. 513.— CAN. 

q. .] — Ross v. McLean 

& Peterson, [1921] 1 W. W. 11. 1108. 
—CAN. 

r. .] — MacFarlane t>. 

Higgins (Sask.), [1922] 1 W. W. R. 
968.— CAN. 

-.] — ^McDonald r. Bru- 
nette Saw Mill Co., Ltd. (B. C.), 
[1922] 1 W. W. R. 1163.— CAN. 

a. .] — Desautelb V. McClellan 

(1915), 30 W. L. R. 486 ; 7 W. W. R. 
1221.— CAN. 

b. .] — ^Mills r. Smith Shannon 

Lumber Co. (1916), 34 W. L. R. 358 ; 
10 W. W. R. 454.— CAN. 

0 . Who liable for woodman's lien — 
“ 0«>h«r.*’}— Y oung r. West Kootenay 
Shingle Co. (1905), 11 B. C. R. 171 ; 
1 W. L. R. 184.— CAN. 
d. .] — Ukb V. Mac- 


Gregor, [1923] 3 D. L. B. 1025 ; 32 
B. C. R. 122 ; [1923] 2 W. W. R.415. — 
CAN. 

e. Property to which woodman's lien 
attaches — Logs to be converted into 
cordiwod.}— H ahn i*. Seibkl (1920), 2 
W. W. R. 595.— CAN. 

aa. Amount for which woodman's lien 
available .] — Rothery v. Northern 
Construction Co. (1922), 70 D. L. R. 
771 ; 30 B. C. R. 324 ; ajfg.. 30 B. C. R. 
162.— CAN. 

bb. Who entitled to mechanic's lien — 
Architect — Supervision of construction.] 
— A substantial performance of a con- 
tract to supervise the building of a 
house is suflacient to entitle an architect 
to a lien. — S ickler v, Spencer (1911), 
17 B. C. R. 41.— CAN. 

00 . Preparation of plans.] 

— An architect is not entitled to a 
mechanic’s lien for preparing plans.— 
Fbipp V. Clark (1913), 18 B. C. R. 
216.— CAN. 

dd. Assistant architect .] — Head 

V. Whitney (1919), 45 O. L. R. 377 ; 
16 O. W. N. 127 ; 48 D. L. R. 305. 
—CAN. 

• 0 . Miners.] — Wester tJ. Jaoo, 

T 


J. — VOL. XXXTI. 
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Sect* 3 . — Particular claeaes of 
caaea : Suh-aecta. 20 <&21f A,] 

ri917]Tw7 W. II. 1338 ; 33 D. L. R. 
617 ; 11 Alto. L. R. 62, — CAN. 

m. “ Labourer or uxirkman.’*] 

— Henpkkson & Grebn V, Atbol 
Coal Co. (N. S,), 11924] 3 D. L. R. 
873.— CAN. 

n. .] — Walker v. 

Minudie Coal Co., Hanway v. 
Minudie Coal Co. (N. S.), [1924] 
2 D. L. R. 645.— CAN. 

o. Teamsters of sub-con- 

tractor — ** Placing** material .] — 
Teamsters employed bv a aub-oontraotor 
in conveying material to the building 
have a lien for their wa^s. — Mylnztuk 
V. North-Wksterj^ Brass Co., Ltd. 
<1913), 27 W. L. R. 608 ; 6 W. W, R. 
483 ; 14 D. L. il. 486 ; 6 Alta. L. R. 
413.— CAN. 

p. Labourer employed by con- 

tractor to clear land. l—DefL employed 
a oontraotor, under a written contract, 
to cloar a quantitv of land for the 
purpose of cultivation : — Held : pltf., 
a labourer who worked for the con- 
tractor upon the land, was not entitled 
to a lien for his work under British 
Columbia Mechanics' Lien Act, a. 4. — 
Black v. HuonES (1902), 22 G. L. T. 
220.—CAN. 

q. Carter of material.] — ^A per- 

son delivering upon the land material 
to be used in preparing such property 
is not a person who has done work or 
.service upon the laud within Mechanics’ 
Lien Act so as to be entitled to a claim 
for lien. — Baker v. Uplands, Ltd., 
Vannaita V. Uplands, Ltd. (1913), 
18 B.O. R. 197.— CAN. 

r. Assignee of mechanic.] — 

Kku.y V. McKenzie (1884), 1 Man. 
L. R. 169.— CAN. 

4 . Peiail merchant supplying 

material .] — DomNioN Radiator Co. 
e. Payne, [1917] 2 W. W. R. 974 ; 35 
D. L. R. 410 ; 11 Alta. L. R. 532.— 

CAN. 

a. Person furnishing material 

to mechanic.] — Mechanics’ Lien Act, 
1875, dods not give a lion to persons 
who furnish materials to the mechanic 
for the purpose of executing the con- 
tract entered into by him with 
the owner of the land. — Crone v. 
Stbuthers (1875), 22 Or. 247.— CAN. 

b. Assignee of materialman.] 

— Grant v. Dunn (1883), 3 O. R. 376. 

o, Contractor — Declaration 

that all wages paid .] — Brown v. 
Bathurst Lumber Co. (1915), 43 
N. B. R. 527.— CAN. 

d. Sub-contractor supplying 

material to other suh-corUrador ,] — 
Wood 8c Me Beth u. Rank of Montreal 
(1901), 40 N. S. II, 317.— CAN. 

e. Fishery servant — On products 

of voyage .] — Hanrahan v. Barron & 
Doody (1849), 3 Nfld. L. R. 102.— 

NFLD. 

f. Work for which mechanic'B lien 
attaches — Conslruclion of building — Ex- 
cavation of basement .] — Farr v. Groat 
(1913), 24 W. L. 11. 860 ; 4 W. W. R. 
1097 ; 12 D. L. R. 675 ; 6 Alta. L. R. 
259.— CAN. 

g. Digging wcU .] — Sloan v. 

Wasson (Alta.), [1923] 2 W. W. R. 
506.— CAN. 

.] — JoNBjs t». Jarvis 
(S ask.), [1923] 1 W. W. K. 1164.— CAN, 

k. Breaking farm land,] — 

Under Mechanics' Lien Act, 1920, a 
person who breeiks a quantity of land 
upon the farm of another, under a 
contract therefor with the owner, has 
a mechanics’ lien upon the farm for the 
price of the work. — SruoKEY v. Geobob 
[ 1924] 2 D. L. R. 844 ; 1 W. W. R. 
1193 ; 18 Bask. L. R. 226.— CAN. 

h — Boring for oil.]— H ekshaw 


V. Federal Oobfn., Ltd. (1010), 84 

W. L. R. 208 ; low. W. R. 829.— CAN. 

aa. Tunnelling in mineral 

claims^ — Leroy v. Smith (1001), 8 
B. O. ll 293.— CAN. 

bb. Work on submarine sewer,] 

— A workman is entitled to a lien upon 
the part of a sower extending below 
low-water mark Into the ocean, upon 
which he worked. — B aker v. Uplands, 
Ltd., Vannatta v. Uplands, Ltd. 
(1913), 18 B. C. R. 197,— CAN. 

00 . Who liable for medhanic's lien — 
" Oumer ‘*—-Who is.}— R eooin v. Manes 
(1892), 22 O. R. 443.— CAN. 

Ray (1893), 23 O. R. 41^.— CAN. 
ee. .] — Qarino 

V. Hunt &; Claris (1896). 27 0. R. 
149,— CAN. 

fl. .1 — Anderson v. 

God8AL(1900), 7 B. 0. R. 404.— CAN. 

gg. .] — Gkabino t>. 

Robinson (1900), 20 C. L. T. 302 ; 27 
A. R. 864.— CAN. 

-.] - 

Columbia Timber & Trading Co. v. 
Lebfhiry (1902), 22 0. L. T. 273. — 

CAN. 

kk. .]— Scratch v. 

Andfjeison (1911), 16 W. L. R. 146 ; 

2 Alta. L. R. 109.— CAN. 

11. — .] — Bradshaw v. 

Sauckrman (1913), 18 B, C. R. 41. — 
CAN. 

mm, .1 — Prentice r. 

Brown (1914), 28 W. L. R. 226 ; 6 

W. W. R. 989 ; 17 D, L. R. 36 ; 7 
Alta. L. R. 454.— CAN, 

nn. .] — National 

Mortgage Co. v. Rolston (1915), 

8 W, W. R. 630.— CAN. 

00. .] — Marshall 

Brick Co. e. York Farmers’ Coloniza- 
tion Co. (1016), 64 S. C. R. 669 ; 36 
D. L. R. 420.— CAN. 
pp. .3 — Macdonald 

V. Martlet (B. O.), [19181 3 W. W. R. 
910.— CAN. 

qq. .] — Beaver 

Lumber Co., Ltd. v. Saskatchewan 
General Trusto Corpn., Ltd., Be 
Solomon Estate (Sask.), [1022] 3 

W, W. R. 1061 ; 70 D. L. R. 690; 
revsg., [1922] 3 W. W. R. 120; 67 
D. L. R. 699.— CAN. 

rr. Lessee building on 

oumer’ s instructions.h—OKB v. Robert- 
son (1915), 8 O. W. N. 471 ; 34 0. L. R. 
147 ; 23 D. L. R. 17.— CAN. 

tt. Work done with 

knowledge of oiemer .] — Isrrr «. Merritt 
Collieries. Ltd. (1920), 1 W. W. R. 
879.— CAN. 

Work done at owner’s 
reguest.] — Slattery t>. Lillis (1906), 
10 O. L. R. 697 ; 6 O. W. R. 643.— 

CAN. 

bbb. Owner disclaiming 

responsOdlity — Liability for work pre- 
vious to disclaimer.] — Sutherland v. 
Davison, [19231 1 W. W. R. 827 ; 
19 Alta. L. R. 280 ; revsg., [1922] 

3 W. W. R. 410 ; 70 D. L. R. 9l.— CAN. 

000 . Building erected by 

lessee — WUh landowner’s permission.}— 
Limoges v. Scratch (1910), 44 S. C. R. 
80 ; 31 C. L. T. 266.— CAN. 

Material surwlied 
to mere trespasser.) — Be Beck, ff921] 

3 W. W. R, 150-— CAN. 

ese. Owners notified but 

not joined in proceedings.} — Dyment v. 
Smith, [1923] 4 D. L. R. 211 ; affg. 
sub nom. Smith v. Port Hood Col- 
lieries, [1923] 1 D. L. K. 1004; 56 
N. 8. R. 147.— CAN, 

Iff. Property to which mechanic's lien 
attaches — Bchool propet ty held by school 
trustees.] — Moors v. Protestant 
School District or Bradley, No. 
860 (1887), 6 Man. L. R. 49.— CAN. 

.1 — OONNBLT V. 

Havelock School District No. 8 


Trustees (1912), 11 E. L. R. 478 ; 
41 N. B. R. 374.— CAN. 

hhh. .} — Hazel v. Lund 

(1916), 32 W. L. R, 818 ; 9 W. W. R. 
749 ; 26 D. L. R. 204 ; 22 B. O. R. 
264.— CAN. 

kkk. Croum grant.] — Dorrello. 

Campbell (No. 2), [1917] 1 W. W. R. 
500 ; 23 B. 0. R. 500.— CAN. 

111. Property of Dominion railway 

company.}— B tiftbh, v. Corwin & 
Canadun PAcmo Rt. Co. (1911), 1 
W. W. R. 339.— CAN. 

mmm. .] — Johnson & 

Carey Co. v. Canadian Northern 
Ry. Co. (1919), 44 O. L. R. 683.— CAN. 

nnn. Works constructed under 

Dominion authority.] — Western 
Canada Hardware Co., Ltd. v. 
Farrblly Brothers, Ltd. (Alta.), 
[1922] 3 W. W. R. 1017 ; 70 D. L. R. 
480 ; revsg., [1922] 8 W. W. R. 289. 
—CAN. 

000 . ” Occupied dt enjoyed ’* 

with land on which building erected .] — 
Revelbtoke Sawmill Co., Ltd. v. 
Cabbi Consolidated School DiSTRior 
No. 1326, [1924] 1 D. L. R. 472 : 1 
W. W. R. 282 ; 18 Sask. L. R. 62.— 
CAN. 


PPP. Property of Dominion rail- 

way.}— -C rawford V. TILDEN (1907), 8 
O. W. R. 548 ; 13 0. L. R. 169 ; affd; 
9 O. W. R. 781 ; 14 O. L, R. 572.— 

CAN. 


qqq. Railway fumtable dt engine- 

hmtse.] — King v. Alford (1885), 9 0 . R. 
643.— CAN. 

rrr. Land on which public 

buildings erected.] — Revelstoke Saw 
Mill Co. v. Alberta Bottle Co. 
(1915), HO W. L. R. 312 ; 7 W. W. R. 
1002.— CAN. 

ttt. Materials not incorporated 

in building.] — Larkin v. Larkin 
(1900), 20 C. L. T. 256, 375 ; 32 O. R. 
80.— CAN. 


aaaa. Material supplied under 

coniroef.}— -R athbone v. Michael 
(1910), 16 O. W. R. 639 ; 20 O. L. R. 
503.— CAN. 

bbbb. Material placed on land 

affected by lien.] — McArthur v. Dewar 
(1885), 3 Man. L. R. 72.— CAN. 

0000. .] — Milton Pressed 

Brick Co. v. Whalley (1018), 42 
O. L. R. 360 ; 14 O. W. N. 27 ; 42 
D. L. R. 395.— CAN. 


dddd. 


Material supplied to one 


person — Building on land of another — 
No lien on land .] — Braver Lumber 
Co., Ltd. v. Juen, [1923] 1 D. L. R. 
170 ; 16 Sask. L. R. 136 ; [1922] 3 
W. W. R. 774.— CAN. 


0000. Separate buildings — 

Whether lien claims consolidated.] — 
Currier v. Friedrick (1876), 22 Gr. 
243.— CAN. 

ffff. .1 — Fairclouoh 

V. Smith ( 1 90 1 ), 1 3 Man.L.R. 609.— CAN. 

gggg. .] — Booth v. 

Booth (1902), 22 C. L. T. 131 : 8 
O. L. R. 294 ; 1 O. W. R. 49.— CAN. 

hhhh. .] — Dunn v. 

McCallum (1907), 9 O. W. It. 33. 
315. 766 ; 14 O L. R. 249.— CAN. 

kkkk. * .] — Ontario 

Lime Assoon. v. Grimwood (1911), 2 
O. W. N. 61 ; 22 O. L. R. 17.— CAN. 

lUl. .] — Security 

Lumber Co. v. Plested (1916), 34 

W. L. R. 852 ; 10 W. W. R. 2^0.— 
CAN. 


mmmm. .] — O'Brten 

V. Fraser Gallagher (N. B.) (1818), 
41 D. L. R. 824.— CAN. 

nnnn. Clearance of designated 

portions of company’s land — Lien on 
whole of land.}— B eseloff v. White 
Rock resort Development Co. 8c 
Phillips (1016), 82 W.L. R. 78.— CAN. 

oooo. Registration of inechanio*s lien — 
NeaessUy for.] — Kievell v. Mubray 
(1864), 2 Man. L. R. 209.— CAN. 

*.} — Curtis v. Rich- 
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Past V.— Equitable Lien. 


Sub-shot. 21. — Vendor's Libn. 

A. In Generah 

552. General rule.] — Burgess v. Wheate, 
A.-G. V. Wheate, No. 402, ante. 


553. .] — I consider it clearly settled, that 

the vendor has a lien for the purchase money, 
while the estate is in the hands of the vend^ ; I 
except the case, where upon the contract evidentiy 
that lien by implication was not Intended to be 


AROSON (1909), 18 Man. L. R, 519; 10 
W. L. R. 810.— CAN. 

h. .] — Re Wallis & Vokbs 

(1889), 18 O. R. 8.— CAN. 

k. ; Materialman’s lien — 

Within statutory veriodr — From time 
when material placed on land .] — 
LtTDLAM-ATNSLIK LUMBER CO. V. 
FALLI8 (1909), 14 O. W. R. 273 ; 19 


Martin (1908), 12 O. W. R. 324 ; 16 
O. L. R. 636.— CAN. 


O. L. R. 419.— CAN. 

Morris (1915), 7 O. W. N 
O. L. R. 346.— CAN. 


.] — Hurst v. 
370; 32 


m. 


-•] 


Kalbflbisch V. Hurley (1915); 8 
O. W. N. 684 ; 34 O. L. R. 26^— CAN. 

n. .1 — Polson 

V. Thomson (1916), 34 W. L. R. 745 ; 
10 W. W. R. 865.— CAN. 


o. 


On completion 
Re Moorehouse 


of contractor’s work.} 

& Leak (1887), 13 O. R. 290.— CAN. 

Materials 


P- 


supplied 

from time to time — Separate aareemeMs. ] 
—Chadwick v. Hunter (1884), 1 

Man. L. R. 39. — CAN. 

q. ,] — ^Morris c. Tharle 

(1893), 24 O. R. 159.— CAN. 

r. Contractor’s lien — During 

progress of work .] — Hynes u. Smith 
(1879), 27 Or. 150 ; 8 P. K. 73.— CAN, 

t. Within thirty days of 

completion ] — Neill t?. Carroll (1880), 
28 Gr. SO.—CAN. 

a, j — S ummers v. Beard 

(1894), 24 O. R. 641.— CAN, 

b. .] — Merrick v. 

Campbell (1914), 27 W. L. R. 836 
6 W. W. R. 722 ; 17 D. L. R. 415 
24 Man. L. R. 446.— CAN. 

0. .] — Anderson v. 

Fort William Commercial Chambers, 
Ltd. (1915), 9 O. W. N. 131 ; 34 

O. L. R. 587.— CAN. 

d. Contractors named as 

owners by mistake — -Validitv of lien.]- 
Nobbs V. Canadian Pacific Rr. Co. 
(1914), 27 W. L. K. 664.— CAN. 

e. Failure to regi^r within 

statutory period — Effect of .] — Dale v . 
International Mining Syndicate, 
Koscis t/. International Mining 
Syndicate (B. 0.), [1917] 2 W. W. K. 
1031.— CAN. 

f. Omission of name <£• re- 

sidence of person for whom voork done- 
Effect o/.l— W allis v. Skain (1892), 
21 O. R. 632.— CAN. 

g. Vacaiion of registration.] 

— Re Mechanics' Lien Act, Foster 
V. Spencer (Elms Sc Anderson, 
Lienholders), [19231 3 D. L. R. 96 ; 
16 Saflk. L. R. 617 ; 11923] 1 W. W. R. 
1236.— CAN. 

M. Time for filing mechanic’s lien 
claim — Wilhin statutory period — When 
period begins.}— WuriLOCK v. Lonby 
(Soak.), 11917] 3 W. W. R. 971 ; 38 
D. L. R. 53.— CAN. 

bb. .] — Lacroix v, Car- 

Riss (Sask.), [1923] 4 D. L. R. 947 ; 
3 W. W. R. 1319.— CAN. 

00. Otherwise priority 

lost .] — Imperial Lumber Yards, Ltd. 

V. Saxton. 11921] 3 W. W. R. 624.— 
CAN. 

dd. l^ast day Sunday.] 

— Revblstoke Saw Mill Co. t>. 
Alberta Bottle Co. (1916), 80 

W. L. R. 312 ; 7 W. W. R. 1002.— 
vAM* 

Filiingiguchanic’slien — Requisites 
0/ oOWavit.i — Smith v. McIntosh 
(189^, 8 B. 0. R. 26.— CAN, 
n, .] — BABRINaTON V. 


gg. When mechanic’s lien attaches.^ 
Smith Co. v. Sissiboo Pulp & Paper 
Co. (1905), 35 S. 0. R. 93.— CAN. 

hb. .] — McCauley v. Powell 

(Alta.) (1908), 7 W. L. R. 443.— CAN. 

kk. On completion of work — 

Sub-contract for lump sum .] — Nepaob v. 
Pinner (1915), 30 W. L. R. 729 ; 8 
W. W. R. 322 ; 21 D. L. R. 315.— 
CAN. 

11. .] — Champion v. 

World (1916). 34 W. L. R. 317 ; 10 
W. W. R. 470.— CAN. 

mm. Exjnryoftimeformechanic’slien 
claim — Action brought in the meantime 
— Definition of “ xn the meantime.”] 
-Eadie-Douqijls i>. Hitch Sc Co. 
(1913), 27 O. L. R. 257 ; 4 O. W. N. 
147 ; 9 D. L. R. 239.— CAN. 

nn. Contract providing for 

payment at later date .] — Ritchie e. 
(4RUNDY (1891), 7 Man. L. R. 632. — 
CAN, 

00 . Notice of mechanic’s lien claim — 
Necessity for — Materialman .] — Cough- 
LAN V. Carver 11914), 29 W. L. R. 
791 ; 7 W. W. R. 457 ; 20 D. L. R. 
533.— CAN. 

pp. .]— Dominion Radiator 

Co., Ltd. v. Calgary City (Alta.), 
[19181 1 W. W. R. 137; 40 D. L. R. 65. 
-CAN. 


111 . 


-.] — An owner ^ Is 


qq. 


What is suffleient notice.] 
CuAiG V. Cromwell (1900), 21 

C. L. T. 13 ; 27 A. R. 585.— CAN. 

PI-. ] — Crown Lumber 

Co. V. Hickle Sc O’Connor, [1925] 1 

D. L. R. 626 ; 1 W. W. R. 279 ; 21 
Alta. L. R. 128: revag.^ [1924] 1 
D. L. K. 657 : 1 W. W. R. 399.— CAN. 

tt. Sub -contractor sup^ying 

material.] — Irvin v. Victoria Home 
Construction & Investment Co. 
(1913), 25 W. L. R. 79 ; 4 W. W. R. 
1251 ; 12 D. L. K. 637 ; 18 B. C. R. 
318.— CAN. 

aaa. .] — Fitzgerald v. 

WHiUAMSON (1913), 25 W. L. R. 82 ; 

4 W. W. R. 1308 ; 12 D. L. R. 
691 ; 18 B. O. R. 322.— CAN. 

bbb. Reserve of percentage of contract 
price — Mechanic’s lien .] — It is the duty 
oI the owner to retain out of the pay* 
ments to be made to the contractor, 
as the work progresses, a percentage 
of the value of the work done Sc 
materials provided, to form a fund for 
the payment of the lieu-holders. — 
Russell v. French (1898), 28 O. R. 
215.— CAN. 

000 . .] — Brickett V. Brkw- 

DKR (1902), 22 c. L. T. 93 ; 1 O. W. R. 
62.— CAN. 

ddd. .] — Rice Lewis & 

Son, Ltd. v. George Rathbone, Ltd. 
(1913), 27 O. L. n. 630 ; 4 U. W. N. 
602. — CAN. 

000. — .] — Fuller V. Turner 

& Beach (1913), 21 W. L. R. 391 ; 
varied, 23 W. L. K. 170; 4 W. W. R. 
161 ; 18 B. O. II. 69.— CAN. 

Iff. .] — Burton v. Hook- 

WITH (1910), 46 O. L. R. 348 : 16 
O. W. N. 102; 48 D. L. R. 339.— 
CAN. 

Effect of failure to retain.] 

ENNINGS V. WiLUB (1892), 22 

0. R. 439.— CAN. 


HeSBAR&WOODB 

(1893), 23 0. R, 474.— CAN. 

Itljjt. .] — Torrance t?. 

Obatohlby (1900). 20 O. L. T. 74; 
31 0. R. 646.— UAN. 


required to retain a percentage of the 
contract price whether he has notice 
of a sub-oontraot or not, & he paya It 
at hia own peril. If there is a eno- 
contractor in existence who Is pre- 
judiced by the payment.— DomNioN 
Radiator Oo. v. Oann (1904), 87 
N. S. R. 237.— CAN. 

mmm. •] 

McVicAR (1906), 15 Man. L. R. 379. 

CAN. 

nnn. .] — Frank- 

lin (1906), 16 Man. L. H. 620. — CAN. 

ooo. .] — McArthur e. 

Martinson (1906), 16 Man. L. R. 887. 
—CAN. 

ppp, ,]— Brooks tJ.l^NDY 

(lOT), 25 O. W. B. 687 ; 6 O. W. N. 
796.— CAN. 

QQo. .} — cusbon o.Mtrtlb 

School District, [1921] 3 W. W. R. 
479 ; 31 Man. L. B. 34l. — CAN. 

riT. .] — Stafford v. 

McKay (Saak.), [1910] 2 W. W. R. 
280.— CAN. 

ttt. .]— DoiG V. Stehn, 

[1924] 2 D. L. R. 627 ; 1 W. W. R. 
1169 ; 18 Sask. L. R. 217. — CAN. 

aaaa. Parties entitled to be paid 

out of.] — McDonald v. Dominion 
Iron & Steel Co. Sc Hiogb (1903), 40 
N. S. R. 465.— CAN. 

bbbb. .1 — PEABTv.PniLIiPB 

(1915), 31 W. L. K. 966 ; 23 D. L. R. 
193 ; 8 Sask. L. R. 806.— CAN. 

sooe, — 1 — Co LB V. Pearson (1908), 

12 0. W. R. Ill ; 17 0. L. R. 46.— 
CAN. 

dddd. Amount for which mechanic’s lien 
available-— Amount payable by owner 0 
ctmfmctor.]— Truax v, Dixon (1889), 

17 O. R. 368.— CAN. 

eeee. Payment of mechanic’s lien claim 
improperly withheld — Interest payable.] 

— Lumber Manufacturers’ Yards, 
Ltd. V. Wbisgbbber, [1925] 3 D. L. R. 

40 ; 1 W. W. R. 1026 ; 10 Sask. 

L. R. 397.— CAN. 

PART V. SECT, a, SUB-SECT. 21. — A- 

6521. Oeneral rule.] — MaboN «. 
Agricultural Mutual Absuran^ 
AssocN. OF Canada (1868), 18 C. P. 
19.— CAN. 

652 li. .] — Where an agreement 

is for the sale of an interest in land, 
primd fade the vendor is entitled to 
a lien for unpaid purchase -money.— 
Summers v. CtoOK (1880), 28 Qr. 179. 
—CAN. 

552111. .1— Moses t>. Bible 

(1907), 6 W. L. R. 520. — CAN. 

552 W. .1 — High River Meat 

Market v. Routledoe (1908), 8 

W. L. R. 269 ; 1 Alta. L. R. 406.— 
CAN. 

552 V. .] — The doctrine of 

vendor’s lien for unpaid purchase- 
money is applicable to every sale of 
personal property over which a ot. of 
equity assumes Jurisdiction. — bAip; 
law V. Vaughan-Rhys (1911), 44 
S. O. R. 468.— CAN. 

552 vi. .] — Yellappa bin Ba- 

BAPPA V. MaNTAPPA BIN B ABAPPA (1866), 
3 Bom. A. 0. 102. — IND, 

552 vli. .] — Bubhahmania At- 

YAR V. PoovAN (1902), I. L. R. 97 
Mad. 28.— IND. 

fffl. No cash oonsideraHon.} — In 
the absence of agreement or ciroum- 
atonces operating to the contrary a 
vendor’s uen arises whenever land ia 
conveyed In consideration of Boto to 
be done by the grantee ; the ligiit Is 

T 2 
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Lien. 


Sect. 3 . — Particular classes of cases: Sub-sect. 21, 

AA 

reserved (Lord Eldon, O.).— Austen v. Halsey 
(1801), 6 Ves. 476 ; 31 E. B. 1152, L. G. 

Annotations : — Consd. Selby S®lby (1828), 4 ^ 

Refd. Mackreth v. Sjnunions ( 18 (^ 8 ), 15 329 

V. Prior (1836). 8 Sim. 189. Mentd. W^he v. Hennlker 

(1833), 2 My. & K. 635 ; King v. King (1857), 3 Jur. N. S. 

609. 

554 , ,] — A. by his will, devised real 

estates to B. & C. in trust to sell & divide the 
proceeds among his six brothers & sisters, with 
dii-ections that his heir-at-law, B., should be at 
liberty to purchase at a definite price. All parties 
interested joined in conveying to a trustee for B., 
in consideration of a stipulated sum to each. 
Three received their money, & the other accepted 
promissory notes payable after the death of 
certain persons. B. became bkpt., before the 
notes were paid : — Held : the parties had a lien 
upon the estate for the money due upon the 
promissory notes & the estate passed to the 
assignees clothed with the trust. — Jtte Davis, Ex p. 
Latey (183b), 1 Deac. 557 ; 2 Mont. & A. 609 ; 
5 L. J. Bey. 27 ; 6 L. J. Bey. 13, Ct. of K. 

665. .] — The delivery of a cheque, on 

which the place where it is drawn is not stated, <& 
wliich is not stamped, does not amoimt to a pay- 
ment. B. sold an estate to A. B., who lived 
three miles from L., met A. at L. on Apr. 20, & 

A. gave B. a cheque drawn on a bank at L., in 
respect of the purchase money, at 5 p.m., after 
the L. bank had closed for the day. B. sent the 
cheque to B., which is distant from L. about six 
miles, & it was paid into a bank at K. employed 
by him on the morning of Apr. 21. The bank at 
R. sent the cheque by the post that day to the 
bank at L., & it was delivered at the bank at L. 
early in the morning of Apr. 22. At 1.30 p.m. on 
Apr. 22 the L. bank stopped payment ; the 
ordinary banking hours extending to 4 p.m. : — 
Held : B. was authorised to employ a bank to 
cash the cheque ; the distance of the bank em- 
ployed by him from L. was not unreasonable ; 
the bank at R. acted with due diligence ; & the 
delivery of the cheque not amounting to a payment, 

B. had a lien on the estate in respect of the impaid 
purchase-money. — Bond v. Waiiden (1845), 1 
Coll. 583 ; 14 L. J. Ch. 154 ; 4 L. T. O. S. 351 ; 
9 Jur. 198 ; 63 E. R. 553. 

656. .] — A firm of solrs. were employed in 

May, 1853, by trustees to sell some copyhold 
estatos. The purchaser also employed them to 
complete the purchase. They had money of his 
in their hands, more than sufficient to pay the 
purchase-money, & the purchaser directed the 
solrs. to apply it & pay the purchase -money. 
The purchaser was let into possession in Oct. 
1853. In Dec. the vendors executed a deed of 
covenant to surrender the estates purchased, & 
they signed the receipt for the purchase-money 
indorsed thereon ; the title-deeds were retained 
by the solrs., who deposited them in a box con- 
taining other title-deeds & documents of the 
purchaser. The steward of the manor was one 
of the firm of solrs., & in June, 1854, he admitted 
the purchaser to the land purchased. The pur- 
chase-money was not actually paid by the solre. 
as directed by the purchaser, but they settled 
accounts with the vendors, the trustees, & gave 


them credit for the purchase-money as received 
by them, & after allowing costs & charges, there 
was a balance due to the trustees. Four-fifths of 
this balance were paid to four of the five cestuis 
que trust entitled to the proceeds of the sale. The 
solrs. retained the other one-fifth in their hands, 
& upon the remaining cestui que trust requiring 
payment of his share, the solr. stated that the 
purchaser had not paid the purchase-money, & 
that they had retted the deeds, which the 
trustees required them to hold as security. The 
solrs. did not pay the purcliase-money, & in Feb. 
1856, became bkpt. Upon a bill by the vendors : — 
Held : they were entitled to a lien upon the estate 
for the balance of the purchase-money remaining 
unpaid. — Wrout v. Dawes (1858), 25 Beav. 369 ; 
27 L. J. Ch. 635 ; 31 L. T. O. S. 261 ; 4 Jur. N. S. 
396 ; 63 E. R. 678. 

Annotations: — Mentd. Wall v. CJookerell (I860), 29 L. J. Ch. 

816 ; Bra^ord t>. Price (1923), 92 L. J. K. B. 871, 

667. .] — A. signed a subscription contract 

binding himself to take one hundi’ed shares of 
£10 each in a railway co. He also executed a 
written contract with the co. for the sale to them 
of certain lands for a sum of £1,800. Subse- 
quently he made a verbal arrangement with the 
contractor &> solr. of the co., by which he agreed 
to accept a rentcharge of £72 a year instead of a 
gross sum of £1,800, on condition of being relieved 
of all liability in respect of eighty out of the 
hundred shares ; & shortly afterwards he con- 
veyed the lands agreed upon to the co. for a yearly 
i*entcharge of £72. The co. repudiated the agency 
of their contractor & solr., & continued to hold A. 
liable for calls on one hundred shares.* On bill 
filed by A. {inter alia) for specific performance of 
the original agreement : — Held : as the co. had 
repudiated the arrangements entered into by their 
agents, A. was entitled to a specific performance 
of the original agreement, to be relieved from the 
conveyance he had executed, to have the amount 
due in respect of calls set off as against his purchase - 
money, & to have a lien upon the lands sold for 
the surplus. — Price v . Denbigh, Ruthin & 
CoRWEN Ry. Co. (1869), 38 L. J. Ch. 401 ; 17 
W. R. 572. 

658. .] — The moment you have a valid 

contract for sale the vendor becomes in equity a 
trustee for the purchaser of the estate sold, & the 
beneficial ownership passes to the purchaser, the 
vendor having a right to the purchase-money, a 
charge or lien on the estate for the security of 
that purchase-money, & a right to retain posses- 
sion of the estate untU the purchase-money is 
paid, in the absence of express contract as to the 
time of delivering possession. In other words, 
the position of the vendor is something between 
what has been called a naked or bare trustee, or a 
mere trustee, i.e. a person without beneficial 
interest, & a mtgee. who is not, in equity, any 
more than a vendor, the owner of the estate, but 
is, in certain events, entitled to what the unpaid 
vendor is, viz., possession of the estate & a charge 
upon the estate for his purchase-money. Their 
positions are analogous in another way. The 
unpaid mtgee. has a right to foreclose, that is to 
say, he has a right to say to the mtgor., “ Either 
pay me within a limited time, or you lose your 
estote,” & in default of payment he becomes 
absolute owner of it. So, ^though there has 


not limited to cases of conveyance for 
a money consideration . — ^wabd v. 
WiLBDB (1898), 26 A. R. 262. — CAN. 

p. — John Abell Co. v. 

Hobnbt (1905), 15 Man. L. R. 450 ; 
. W. L. R. 3.— CAN. 


q. .1— McCoy v. Hop (Sosk.), 

[1923] 3 D. L. R. 873 ; [1923] 2 

W. W. H. 801.— CAN. 

p. Nature of lien — Whether a 
cAaroe. "J—Chatillon v. Canadian 
Mutual BYre Insurance Co. (1877), 


27 O. P. 450,— CAN. 

t. .] — ^Armbtbono V, Fabr 

(1886), 11 A. R. 186.— CAN. 

a. .] — ^A vendor's lien 

is not an intereet in land, it is only a 
remedy for a debt, Sc is neither a right 
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been a valid confiract for sale, the vendor has a 
similar right in a Ct. of Equity ; he has a right to 
say to the purchaser, “ Either pay me the purchase- 
money, or lose the estate.” Such a decree has 
sometimes been called a decree for cancellation 
of the contract ; time is given by a decree of the 
Ct. of Equity, or now by a judgment of the High 
Ct. of Justice ; & if the time expires without the 
money being paid, the contract is cancelled by 
the decree or judgment of the ct., & the vendor 
becomes again the owner of the estate (Jessel, 
M.R.). — Lysaght V. Edwards (1876), 2 Ch. D. 
499 ; 45 L. J. Ch. 654 ; 34 L. T. 787 ; 24 W. R. 
778 ; 3 Char. Pr. Cas. 243. 

AnnotaHrms : — Consd. Re Thomafl, Thomas v. Howell (1886). 
34 Ch. 1). 106 ; Allen r. I. R. Comrs. (1914), 83 L. J. K. B. 
649. Reid. Re Colling (1886), 32 Ch. D. 333 ; Loppington 

J Rodger r. Harrison, 
U893] 1 Q- B- 161 ; Hews v. Samuel, [1904] 1 Ch. 464 ; 

Hatfield Chase Corpn., [ 1 922 ] 2 K. B. 282. Mentd. 
St. Thomas Hospital u. Richardson (1909), ioiL. T 771* 
Re Marlay, Rutland v. Bury, [1915] 2 Ch. 204. 

559. ,] — Barker v. Stickney, No. 704, 

post. 


560. — — Effect of running account.] — N. & 

CO., commission agents, employed dcfts. who were 
sworn brokers to buy eighteen chests of indigo 
for them at one of the East India co.’s sales. N. 


& CO. dealt on behalf of another party, the pltf., 
but this was not mentioned. Defts. paid for the 
chests & kept the India warrants, & the goods 
remained in the co.’s warehouses. The principal, 
being infoimed of the purchase paid N. <te co. the 
amount. They afterwards directed defts. to 
sell the indigo & apply the proceeds in reduction 
of a balance due to them from N. & co., which 
was done ; defts. not knowing that any other 
party had a claim to the goods never having 
been paid, specifically, for the advance wliich 
they had made in respect of them. There had 
been a running account between N. & co. defts. 
for some time duiing wliich the latter held a 
number of warrants for indigoes purchased by 
them for N. & co. & for wliich defts. had made 
advances. N. &; co. occasionally withdrew the 
warrants & at or near the same time paid in 
money to their account with defts. to about the 
value. There was no express agreement as to 
this, but an understanding that the warrants were 
not to be taken away upon credit. The payments 
were made & entered generally. Between the 
time of purchasing the eighteen chests & that of 
the direction to re-sell them N. <& co. had paid 
in this manner more than the value of the eighteen 
chests, but had also during all that time been 
indebted to defts. in a larger amount. On trover 
brought by the principal against defts. ; — Held : 
the above payments on account could not bo 
considered as appropiiated to the discharge of 
defts.’ claim on the eighteen chests, & they conse- 
quently had a lien upon these at the time of the 
sale, which, under the circumstances, was an 
answer to the present action. — Taylor v. Kymer 
(1832), 3 B. & Ad. 320 ; 1 L. J. K. B. 114 ; 110 
E. R. 120. 

Annotations : — Befd. Bonzl v. Stewart (1842), 4 Man, & G. 

296. Mentd. CJole v. North Western Bank (1875), L. R. 

10 C. P. 354 ; Sbenstone v. Hilton, [1894] 2 Q. B. 452. 

561. Independent of possession.] — Goode v. 
Burton, No. 395, ante. 

562. .] — Thames Iron Works Co. v. Patent 

Derrick Co., No. 90, ante. 


563. .] — Barker v, Stickney, No. 704, 

post. 

564. Unauthorised allowance by trustee on 

sale — Claim by cestui que trust.] — purchaser 
of property insured against fire does not by the 
mere fact of purchase acquire a right to the insur- 
ance moneys. 

A contract was entered into with a trustee for 
sale for the purchase of a house which was insured 
against fire in the trustee’s name, after which, & 
before completion of the purchase, the house was 
burnt down. The insurance co. paid the insurance 
money to the trustee, who, without the concurrence 
of his cestuis qm trusU allowed the purchaser to 
deduct the amount from the purchase -money 
upon completion of the sale. The trustee having 
become bkpt., & a bill having been fiOled by the 
cestuis que trust against the purchaser : — Held : 
in the absence of any provision in the contract 
the purchaser was not entitled to the benefit of 
the money received from the insurance co., & the 
cestuis que trust were entitled to a lien upon 
the property for the amount deducted, as being 
unpaid purchase-money. — P oole v. Adams (1864), 

4 New Rep. 9 ; 33 L. J. Ch. 639 ; 10 L. T. 287 ; 
28 .T. P. 295 ; 12 W. R. 683. 

Annotations: — Mentd. Raynor v. Preston (1881), 18 CJh. D. 

1 ; Sinnott v. Bowden, [1912] 2 Ch. 414. 

565. Effect of default by vendor.] — O xenham 
V. Esdaile, No. 511, ante. 

566. Claim by purchaser against sub-purchaser 
— For voluntary payment — Balance paid to original 
vendor by sub-purchaser.] — (1) A. entered into an 
agreement with B.’s agent C., for the purchase of 
an estate belonging to B., by the terms of which 
agreement A. was to pay down a deposit of £220, 
& pay the remainder of the purchase -money on a- 
future fixed day ; but before that day arrived, 
A., at the request of C., who acted in tliis respect 
without any authority from B., paid 0. a further 
sum of £500 in respect of the purchase -money : — 
Held : such payment by anticipation on the part 
of A. was in his own wrong, & that he, neverthe- 
less, continued liable to B. 

(2) Subsequently A., by a memorandum in 
writing, signed by him, transferred all his interest 
under the agreement to D., who had notice of the 
payment to C., & that B. refused to recognise it. 
D. paid over to A. the £220, but declined paying 
him any part of the £500, & the memorandum 
between them did not provide for the payment of 
the purchase -money by D. to A. D. paid the 
remaining part of the purchase-money, including 
the £500, to B., upon receiving a bond of indemnity 
from him, & he thereupon obtained a conveyance 
of the estate from B. Upon a bill filed by A. 
against D. to establish a lien for the £500 on the 
estate ; — Held : A. was not entitled to it. — O otman 
V. Orton (1840), as reported in 10 B. J. Oh. 18 ; 

5 Jur. 142, L. C. 

567. Claim by sub-contractor — For goods sup- 
plied — On fund paid into court by purchaser.] — 

Deft. co. contracted with 0. to provide an electrical 
installation, including {inter alia) a storage 
battery, at her house for £1,363. Deft. co. then 
sub-contracted with pltfs. for the supply of the 
battery to be erected by them on C.’s premises 
at the price of £286, including erection. In 
accordance with the terms of the sub-contract 
pltfs. sent the materials for the battery by rail 


of property, an estate in lands, nor a 
oiiarge on the land. — B ank of Mon- 
t^al V. Condon (1896), 11 Man. L. R. 
366. — GAN. 


b. 

(1908), 7 


Terr. 


161 


Hard AKER 
1 W. L. K. 


161.— CAN. 

0. .] — Quart v. Eaqe] 

(1909), 18 0. L. K. 181 ; 12 O. W. B 
hs.— CAN. 

d. .] — Re Harris (1919 

43 O. L. R. 476.— CAN, 


e. .1 — vendor's lien 

for unpaid purchase-money is in the 
nature of a charge or trust imposed 
upon the legal estate which has pas»ed 
to the purchaser. Denny v. Nosuck, 
[19191 2 W. W. R. 792.~CAN. 
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to a Bpecifled etation, whence they were to be 
carted oy deft. co. to C.’b premises Sc there erected 
bv pltfs. Deft. CO. carted the goods, but pltfs. 
did not proceed with the erection of the battery, 
which was ultimately completed by deft. co. who 
went into liquidation. In an action gainst 0., 
to which the co. was added as a deft., 0., in pur- 
suance of an order, made by the master upon a 
summons for directions, paid into ct. the sum of 
£269, part of the balance owing by her to deft. 
CO., & upon that proceedings were stayed as against 
her ; — Held : (1 ) upon construction of the sub- 
contract, it was not a contract for the sale of a 
completed article, but of the component parts of 
the hattery, wdth a supplemental contract that 
after delivery they should be erected on C.*s 
premises ; the delivery of the parts was an un- 
conditional anpropriatlon to the contract of goods 
in a deliveraole state within Sale of Goods Act, 
1893 (c. 71), s. 18, r. 6, & the property therein 
passed to deft. co. ; & (2), assuming that the 
property in the goods did not pass, pltfs. had no 
hen upon the money in ct., wmch represented a 
portion of the consideration payable by C. to deft, 
co. under the principal contract. — Pritchett & 
Gold & Electrical Power Storage Co. v. 
Currie, [1916] 2 Ch. 616; 85 L. J. Ch. 753; 115 
L. T. 326, 0. A. 

AnnokUion : — OeneraJly, Mentd. Pole-Oarew v. Western 

Counties & General Manure Co., [1920] 2 Ch. 97. 

568. Fictitious sale — To raise money for vendor.] 

— By a deed, purporting to be executed in con- 
sideration of £400 a son conveyed certain lands to 
his father ; in fact, the conveyance was intended 
only to facilitate the raising of money for the 
sou’s use ; but there was no declaration of trust 
in writing. The father died. Sc the lands thus 
conveyed passed by general words to his devisees : 
— Held : (1) parol evidence would not be received 
to show that the father was a trustee for the son ; 
(2) the son was not entitled to a reconveyance 
from the devisees ; (3) he had a lien on the estate 
for the purchase -money mentioned in the deed. — 
Leman v. Whitley (1828), 4 Buss. 423 ; 6 

L. J. O. S. Ch. 162 ; 38 E. B. 864. 

Annotations: — As to {!) Oonsd. Re M&rlborough, Davis v. 

Whitehead, [1894] 2 Ch. 133. Beld. Hughes v. Seanor 

(1869), 18 W. R. 108. As to (2) R^d. Re Marlborough, 

Davis V. Whitehead, [1894] 2 Ch. 133. As to {Z) Confd. 

Re Marlborough, Davis v. Whitehead, [1894] 2 Ch. 133. 

569. No cash consideration — Sale of insurance 
business— Agreement by purchaser to take on 
liabilities.] — The W. Assurance Society transferred 
all its property Sc business to the A. co., in con- 
sideration of the A. CO. taking on itself all the 
liabilities of the W. society. Among the property 
transferred by the W. society were several pcmcies 
of reassurance, effected by them in other cos. 
Both the A. & the W. cos. were ordered to be 
wound up. The official liquidator of the W. co. 
claimed to be entitled to the reassurance policies, 
on the ground that, by the failure of the A. co., 
the W. ^ciety were still liable to the risks, to 
meet which the reassurance had been effected ; — 
Held : the consideration for the transfer of the 
property of the W. society to the A. co. being the 
agreement of the latter co. to indemnify the 
former. Sc not the performance of that agreement, 
the^ former co. had no lien upon the reassurance 
policies, Sc therefore the application must be 
refused with costs. 

It is impossible to infer from the nature of the 
transaction that it was the intention of the parties 
that any lien on the assets transferred should 


exist ; Sc further by the very terms of the con« 
tract not only is such inference excluded, but the 
true construOTion of the contract is that the con- 
sideration for which the transfer was made was 
not the payment of any price . . . but simply Sc 
solely the agreement that the co. should take 
upon itself the debts & engagements of the W. 
Society (Bacon, V.C.). — Be Albert Life Assur- 
ance Co., Ek p. Western Life Assurance 
Society (1870), L. B. 11 Eq. 164 ; 40 L. J. Ch. 
166 ; 23 L T. 726 ; 19 W. B. 821. 

Annotaiion : — Mentd. Daviee v. Thomas, [1900] 2 Ch. 462. 

570. Vendor of cargo also shipowner — Purchase 
price to include freight.] — Pltf., being the owner of 
a ship called the K., loaded her wdth wheat at P. ; 
as the cargo was taken on the ship’s account, 
freight at the nominal rate of Is. per ton was 
inserted in the bill of lading, which contained the 
usual exceptions of perils of the seas. He sold 
the cargo whilst afloat to H. upon the terms that 
“ freight ” should be paid at the rate of 60s. per 
ton. H. sold his interest in the cargo, Sc it 
ulthnately vested in the deft., who bought the 
cargo on the same terms on which it had been 
sold to H. The K. on her arrival was ordered to 
Y., where she commenced to discharge her cargo : 
deft, received it Sc paid large sums on account. 
The quantity delivered was less than that men- 
tioned in the bill of lading by about 70 quarters. 
Pltf. claimed “ freight ” at the rate of 60s. per 
ton upon all the cargo delivered ; deft, claimed 
to deduct £193 on account of short delivery. At 
the trial the jury were of opinion that the short 
delivery arose from the excepted perils, Sc found 
for pltf. for the total sum claimed by him : — Held : 
although pltf. might not have a lien as shipowner, 
the cargo being taken on ship’s account, neverthe- 
less he had a hen as unpaid vendor ; from deft.’s 
conduct a contract by him might be implied to 
pay freight at the rate of 60s. per ton upon all 
cargo delivered. Sc the finding of the jury for pltf. 
was right. — Swan v. Barber (1879), 6 Ex. D. 130 ; 
49 L. J. Q. B. 263 ; 42 L. T. 490 ; 28 W. B. 563 ; 
4 Asp. M. L. C. 264, C. A. 

Shipowner’s lien for freight.] — See, generally, 
Shipping. 

571. Nature of lien — Whether a “ charge " — 
Within local Act.] — The special Act incorporating 
a co. for the purpose {inter alia) of draining Sc 
reclaiming land, empowered the “ owner of a 
limited interest in land ” to contract with the co. 
for the execution of drainage Sc reclamation works. 
Sc for that purpose to charge on the land, in the 
manner provided by the Act, the cost of executing 
the worlb. The Act defined the term “ owner of 
a limited interest in land,” as including ‘‘ any 
person entitled to any land subject to any mtge. 
or charge thereon, provided such person shall be 
in possession of the land mtged. or charged ” : — 
Held : this definition included a purchaser in 

E ossession of land upon which the vendor had a 
en for unpaid purchase -money. 

The Act provided that, ” from Sc after the due 
execution of the works mentioned in any con- 
tract,” between the co. & an owner of land, ” or 
of any part of any such works, such execution, 
together with the amount due in respect of the 
same, being duly certified by three directors of the 
CO. imder the seal of the oo., the co. shall be 
entitled to, Sc shall have a lien Sc charge upon the 
lands BO drained, etc., for the moneys or money 
« mentioned in such certificate as aforesaid . . . 
Sc such lien or charge shall have priority over 
every other charge or incumbrance affecting the 
same land,” except ground rents Sc tithe commu- 
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tation rentcharge : — Held : the certificate of the 
dilators was not conclusive, but only primd fade 
evidence of the due execution of the works men- 
tioned in it, & if, notwithstanding the certificate, 
it was shown that the works had not been duly 
executed according to the contract, the co. would 
not be entitled to the statutory charge on the 
land as against a prior incumbrancer, or even as 
against the equitable owner. 

A second mtgee. who is in possession of the 
mtged. property & expends money in permanently 
improving or preserving it, is not entitled as 
against the first mtgee. to any charge on the 
property for the money so expended. — Land- 
owners’ West op England & South Wales 
Land Drainage & Inclosure Co. v. Ashford 
(1880), 16 Ch. D. 411 ; 60 L. J. Ch. 276 ; 44 L. T. 
20 ; Bubeequent 'proceedings (1884), 33 W. R. 41. 

Annotations : — Mentd. Re Itoinford Canal Co., Pocock's 

daim, Trickott’s Claim, Carow’s Claim (1883), 24 Ch. D. 

86 : Re Patent Ivory Manufacturing Co., Howard v. 

Patent Ivory Manufacturing Co. (1888), 38 Ch. D. 156 ; 

Re Mersey Ry. (1896), 64 L. J. Ch. 625. 

572. Right In equity.] — Barker v, 

Stiokney, No. 704, post, 

678. Distinguished from mortgage.] — 

Testator, who at the date of his will in 1912 was 
the owner of several freehold properties, one of 
which was subject to a mtge., & of leasehold & 
other personal estate, gave & bequeathed all the 
freehold & leasehold properties of which he might 
die possessed upon trusts in favour of certain 
of his grandchildren &; great-grandchildren, & 
the residue of his estate upon trust for sale & 
conversion ; he then directed that liis trustees 
should out of the moneys thereby produced pay 
{inter alia) his debts & legacies, & should out of the 
residue of such moneys pay & discharge “ any 
sums of money secured on mtge, of any of my said 
freehold &> leasehold properties,” & should stand 
possessed of the residue of such moneys in trust 
to divide the same as therein mentioned. After 
the date of his will testator paid oft' the mtge. 
&> took a reconveyance of the mtged. property. 
Shortly before his death, in June & Oct. 1917, 
testator contracted to purchase certain freehold 
properties, in respect of wliich he paid deposits, 
leaving balances of the purchase moneys owing to 
the respective vendors. On Dec. 23, 1917, testator 
made a final codicil, by which, after revoking the 
appointment of one of his executors & bequeathing 
a legacy, he confirmed his will in all other respects. 
Testator died on Dec. 26, 1917, without having 
completed the purchase or paid the balances of the 
purchase moneys ; Sc shortly after his death his 
exors. completed the purchases & paid the balances 
of the purchase moneys ; whereupon the question 
arose whether, as between the persons claiming 
under testator’s will, those balances ought to be 
borne by the freehold properties of testator in 
respect of which same were payable, or ought to 
be satisfied out of his residuary estate : — Held : 
(1) inasmuch as a vendor’s lien for unpaid purchase 
money difiers essentially from a ” mtge.,” even in 
the modem & wider sense of that term, in that the 
former is created by operation of law & is merely 
incident to a contract h a contract which does not 
constitute the relationship of mtgor. & mtgee., 
while the latter is the creature of contract, upon 
the true construction of the w^ in the absence of 
any context enlarging the meaning of the term 
“ mtge.,” the bailees of the unpaid purchase 
moneys owing at testator’s deatli were not ” sums 
of money secured on mtge. ” ; &, therefore, no 
contrary intention was signified by the direction 
in the will to pay Sc discharge such sums out of 


testator’s residuary estate, so as to exclude the 
operation of Read Estate Oharas Act, 1854 
(c. 113), which by virtue of Real Estate Charges 
Act, 1867 (c. 69), s. 2, extends to a vendor’s lien 
for unpaid purchase-money ; with the result that 
the balanceB in question ought to be borne by & 
satisfied out of the freehold properties in respect 
of which the same were- payable Sc the devisees 
thereof were not entitled to have those balances 
discharged out of testator’s residuary estate. 

(2) The confirmation of the will by the last 
codicil thereto, although executed after the mtge. 
on testator’s freehold property had been paid oft 
Sc after vendors’ lien had arisen, had not the effect 
of extending the meaning of the words, ” any 
sums of money secured on mtge. of any of my said 
freehold Sc leasehold properties.” so as to include 
the balances of unpaid purchase moneys in 
question . — Re Bbirnstein, Barnett v, Beirn- 
STBIN, [1926] Ch. 12 ; 94 L. J. Ch. 62 ; 132 L. T. 
261. 

574. Conveyance of share of real estate — As 
condition of receiving legacy — Legacies not paid.] — 

Testator gave a legacy to each of his daughters 
on condition that she should convey her share of 
certain real estate, to which the daughters were 
entitled, to the sons of testator ; & in case of any 
daughter refusing or being imable to comply with 
the condition, the legacy bequeathed to her was 
to be forfeited Sc to form part of the testator] s 
residuary personal estate. The testator gave his 
residuary personal estate to bis sons ; Sc he 
appointed one of them Sc two other persons 
executors. The daughters conveyed their shares 
of the real estate to their brothers, but did not 
obtain payment of the legacies : — Held : they 
were not entitled to any lien in the nature of a 
vendor’s lien on the real estate conveyed by them 
for their legacies. — Barker v. Barker (1870), 
L. R. 10 Eq. 438 ; 39 L. J. Ch. 825. 

675. Sale of copyright.] — In the case of a 
copyright or patent it seems to me that the 
doctrine of a vendor’s lien presents ^eat embarrass- 
ment in its application. But, in view of the 
authorities, it must be taken that such a lien 
may exist, & I conceive again that no distinction 
can exist between a patent Sc a copyright 
(McCardie, j.). — ^Barker v, Stickney, [1918] 
2 K. B. 356 ; 119 L. T. 72 ; 62 Sol. Jo. 536 ; on 
appealy [1919] 1 K. B. 121, C. A. 

Annotations : — Mentd. Macdonald v. Eylcs, [1921] 1 Ch. 631 ; 

The Lord Strathcona, [1926] P. 143. 

676. Sale of patent.] — Barker v. Stickney, 
No. 575, ante, 

677. Property sold by partner — Under agree- 
ment to account for proceeds — Bankruptcy of 
vendor before proceeds distributed.] — Applt. 
having claimed to be a partner with P. in gas 
works, which the latter had erected Sc was about 
to sell to a co. then about to be formed, it was 
agreed between them, for the purpose of ending 
their disputes respecting the ownership of the 
gas works, that P. should be at liberty to sell the 
works at such price as he pleased, upon accoimting 
to applt. for the value of the works at a certam 
rate, & that P, should hold shares for applt. in 
the co. to the value of £2,000 for two years. The 
co. having been formed. Sc having purchased the 
gas works from P,, applt. filed a bin against him, 
& obtained a decree for specific performance of 
their agreement. Before that decree waA made, 
the co. was dissolved, Sc the gas works were ^Id 
to R. co. Applt. then filed a new bill a»Bdnst 
P., the R. CO., the directors of the dissolved, co., 
& the assignees of P., who had become bkpt., to 
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establish a lien upon the gas works for what should 
be found due to him under the former decree, as 
well as to carry out the former decree against all 
these parties : — Held : the sale of the gas works 
by P. to the London co. was authorised by applt/s 
agreement ; ho had no Just claim against the co., 
or lien on the property, & the supplemental bill 
was properly dismissed, with costs, as against all 
defts., except P. & his assignees. — Pinkub v. 
Ratcliff Gas Light & Coke Co. (1847), 1 H. L. 
Cas. 309 ; 9 B. R. 776, H. L. ; affg. (1844), 13 
L. J. Ch. 244. 

578. Effect of lien — Whether benefit confined to 
original vendor.] — General principle of marshal- 
ling ; that a party, having two funds, his choice 
sh^ not have the effect of disappointing another, 
who has one only ; but the latter shall stand in 
the place of the former. Upon that principle the 
benefit of the vendor’s lien on the estate for the 
purchase money extended to tliird persons. — 
Trimmer v. Bayne (1803), 9 Ves. 209 ; 32 E. R. 
582. 

Annotations: — Apprvd. Selby v. Selby (1828), 4 Russ. 336. 

Reid. Wythe v. Henniker (1833), 2 My. & K. 635 ; 

Clarendon v. Barham (1842), 1 Y. & C. Ch. Cas. 688. 

Mentd. Sproulo v. IMor (1836), 8 Sim. 189; Webb v. 

Smith (1885), 30 Ch. D. 192. 

-.] — See, further. Executors, Vol. 
XXIII., pp. 527, 628, Nos. 6939-5943, & generally. 
Equity, Vol. XX., pp. 499 et seq. 

579. On Jurisdiction of Board of Trade — 

Under Patents, Designs & Trade Marks (Temporary 
Rules) Act, 1914 (c. 27).] — In 1907 an inter- 
national assocn., called the Verband, was formed in 
Germany for the purchase from a co. incorporated 
in the United States of America of certain patents 
relating to machines for making glass bottles 
over a territory including the whole of Europe, 
& a contract was entered into by the Verband 
accordingly for the purchase of these patents, the 
purchase price being made payable to the vendors 
by instalments down to Mar. 1, 1917 ; & the 
vendors assigned the patents to a German co., 
called the 1>euhand, on trust that they should 
assign the patents to the Verband upon payment 
in full of the purchase price, or re-assign them to 
the vendors in case of any default by the Verband. 
No default had in fact been made at the date of the 
order of the Board of Trade hereafter mentioned. 
National assoens. were formed in six European 
countries, including Germany & Great Britain, 
which took up the capital of the Verband in shares 
proportionate to the output of glass bottles in 
their several countries. Under an agreement 
entered into between the Verband & the British 
^ocn., which resembled the agreements entered 
into by the Verband with the other national 
assoens., the British assocn. had the right to 
obtain machines manufactured under the patents. 


& to enter into contracts with its members, grant- 
ing tbAtn the right to be supplied with & use such 
machines, subject to certain restrictions on output. 
A licence was in fact granted by the Britwh 
assocn. to {inter alios) their co-pltfs., an E n g lis h 
CO., which sued on behalf of themselves & all other 
licencoes. In 1915 the Board of Trade made an 
order suspending the British patents in favour of 
one of defts., another English co., to which the 
Board granted a licence to make & use^ the in- 
ventions described in the patents. This order 
purported to be made imder the above Act, which 
empowered the Board to avoid or suspend “ any 
patent or licence the person entitled to the benefit 
of which is the subject of any State at war with 
his Majesty.” Pitts, brought this action for a 
declaration that the order of the Board of Trade 
& the licence granted by them were null & void ; — 
Held : neither the interests of the British assocn. 
&, their licencees, nor the lien of the vendors for 
unpaid purchase-money, operated to deprive the 
Board of Trade of jurisdiction to make the order 
suspending the patents & to grant the licence 
complained of. — British Assocn. of Glass 
Bottle Manufacturers, Ltd. v. Forster & 
Sons, Ltd., (1917) 86 L. .1. Ch. 489 ; 116 L. T. 
433 ; 33 T. L. R. 314 ; 61 Sol. Jo. 430 ; 34 
R. P. C. 217, C. A. 

See, generally. Patents, Trade Marks. 

B, What may he Claimed* 

{a) Unpaid Purchase- Money. 

In General. 

WTiat amounts to payment, see, generally, 
Contract, Vol. XII., pp. 464 et seq. 

580. What is Included — Subsequent advances to 
purchasers of building plots.] — A. being the o^er 
of a plot of building land, & being in the habit of 
selling portions of it & allowing the purchase- 
money to remain secured thereon, & also being in 
the habit of advancing money for the purpose of 
enabling the purchasers to build thereon, such 
advances also remaining secured upon the land 
by a written acknowledgment or memorandum, 
devised his property to trustees, & authorised 
them to sell ^ builoing land, & to advance sums 
to the purchasers in the manner ho had been 
accustomed to do, & as might seem expedient to 
them. The trustees sell a portion of this land, 
allowing the purchase-money to remain secured 
thereon ; & afterwards make advances to the 

purchasers to enable them to build, but without 
taking any memorandum whereby the advances 
were secured upon the premises : — Held : upon 
the bkpey. of the purchasers, the vendors’, the 
trustees’, lien extended to the subsequent advances. 
— Re Baker & Harley, Ex p. Linden (1841), 1 
Mont. D. & Be G. 428 ; 10 L. J. Bey. 22 ; 6 Jur. 
67, Ct. of R. 


578 i. Effect of lien — Whether benefit 
confined to original vendor .] — Meaohbr 
t7. Paulin (1876), 10 N. «. R. (1 R. & 
C.) 79.— CAN. 

t . Relief not claimed — Power of 
wwrt.}— Krienke V. Mohr (N. W. T.) 
(1906), 1 W. L. R. 254.— CAN. 

8. Regi^ration of lien — Whether 
necessary .] — Smitu v. American -Abell 

rCMnX'MTr Mr T'xf'i»i3»aTT'«)»T» jy 

V. Ray, 


. .] — ^Waterloo Manu- 
Co. V . Barnard (1916), 
R. 447 ; 9 W. W. R. 177. 
}. L. R. 605 ; 25 Man. L. R. 


l. Conditional sale agreement — 
Duty to exercise right of re-posseasion.] 
— AIassey Harris Ck). v . Graham 
(1909), 12 W. L. R. 593.— CAN. 

m. Ncfiice — Necessity for.] — Scott 

V. Benedict (1886), 14 S. C. R. 736 ; 
affg . (1884), 5 O. R. 1.— CAN. 

n. .1 — Andrewstj. Brown 

(1909), 19 Man. L. R. 4.— CAN. 

o. .] — Pblekaise t. 

McLean (1909), 18 Man. L. R. 421.— 
CAN. 

p. .1 — Cheohik V. Finn 

(1913), 25 W. L. R. 897 ; 14 D. L. R. 
705.— CAN. 

q. .] — Blanouktte v. 

MasseY'Habbjs Co. (Alta.), [1919J 3 

W. W. R. 870.— CAN. 


r. .] — Kalmakoff w. Bank 

OF Montreal, [1922] 2 W. W. R. 408 ; 
15 Soak. L. R. 364.— CAN. 

t. Payment expressed in deed — 
Lien exists until actual payment .] — 
Saunders v. Leslie (1814), 2 Ball 
& B. 509.— IR. 

PART V. SECT. 8. SUB-SECT. 21.— 
B. (a) i. 

a. Effect of receijfi in deed. ] — 
The receipt ot the cooBlderatlon money 
in a deed is conclusive at common law, 
but a ct. of equity looks to the real 
character of the dealing, fk, gives the 
vendor a lien on the estate. — Nelson 
V. Connors (1803), 1 Old. 406. — CAN. 

b. .1 — Denny v. Noziok, [1921] 
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Part V.— Equitable Lien. 


681, - — Unpaid premium on grant of lease.] — 

A lease ia a sale pro tantOf & a premium reserved 
on a le^e is in the nature of purchase-money, for 
which, if unpaid, there is a lien on the land ; &, 
consequently, unpaid premium is an interest in 
land within Charitable Uses Act, 1786 (c. 36), 
s. 111 .— Shbphbard V. Beetham (1877), 6 Ch. D. 
697 ; 46 L. J. Ch. 763 ; 36 L. T. 909 ; 25 W. R. 
764. 

Av^tation : Mdntd. Re Pullen, Parker v. Pullen, [1910] 1 

Cn. 664. 

582. Freight charged as part of price — By 

vendor shipowner.] — Swan v. Barber, No. 570, 
ante. 

683. Purchase-money of settled estate 

paid to Incumbrancer — No receipt by trustees.] — 

When a pinchoser buys settled land from the 
tenant for life, & by the direction of the tenant 
for life pays the purchase-money to an incum- 
brancer claiming in priority to the settlement, 
Settled Land Act, 1882 (c. 32), ss. 21, 22, require 
that he should get a discharge for the purchase- 
money from the trustees of the settlement. If 
he has no valid discharge either from the trustees 
or the ct., there may be a lien on the property for 
the purchase-money . — Re Norton & I^s Casas’ 
Contract, [1909] 2 Ch. 59 ; 78 L. J. Ch. 489 ; 
100 L. T. 881. 

Conditional legacy .]~6’ee No. 574, ante. 

Interest.] — See Sect. 3, sub-sect. 1, B. (6), 

post. 

— Costs.] — See Sect. 3, sub-sect. 18, B. (c), 
ante. 

Unpaid royalties.] — See Sect 3, sub-sect. 
18, B. (d), ante. 

584. Distinguished from loan.] — An argument 
has been founded on the supposed analogy to 
those cases, in which a vendor has been allowed 
to have a lien upon the estate sold for his purchase- 
money. There is this difference. In purchase, 
payment is an essential part of the contract. In 
loan, the contract is complete, & the relation of 
debtor & creditor attaches as firmly, whether 
there be any security or not. A mtge. or security 
is merely an accidental circumstance in a trans- 
action concluded & complete by the mere advance 
of money (Lord Eldon, C.). — Re Hewett & 
Hopkins, Rx p. Hooper (1815), 1 Mer, 7 ; 2 
Rose, 328 ; 19 Ves. 477 ; 35 E. R. 580, L. C. 

Annotation: — Mentd. Re MorrisBon (1866), 27 L. T. O. S. 

44. 

686. .] — A trustee purchased an estate on 

behalf of the trust. The vendor executed a con- 
veyance to the trustee, which recited the trust, & 
that the trustee had called in trust moneys suffi- 
cient to pay the purchase-money, & it contained 
a receipt for the whole purchase-money. In fact, 
only part was paid, & the trustee gave his bond 
& a memorandum of deposit for the deficiency, the 
latter reciting that the vendor had lent the trustee 
that sum to enable him to complete ; — Held : the 
vendor had no lien on the title deeds in his posses- 


sion for the unpaid purchase-money. — ^M uib v. 
Jolly (1868), 26 Beav. 143 ; 68 E. R. 851. 

586. What amount — Whether for general 
balance of account— On series of transactions.] — 

Smith v. Beeman (1843), 1 L. T. O. 8. 233. 

587. Effect of receipt In deed — As against 
volunteers.] — Vendor’s lien for purchase-money 
unpaid against the vendee, volunteers & pur- 
chasers with notice or having equitable interests 
only, claiming under him, unless clearly relin- 
quished ; of which another security taken, & 
relied on may be evidence ; according to the 
circumstances ; the nature of the security, etc., 
the proof being upon the purchaser ; & falling in 
part, upon the circumst^ces, another security 
being relied on, may prevail as to the residue. 

The settled doctrine is, that, where the vendor 
conveys, without more, though the consideration 
is upon the face of the instrument expressed to 
be paid, & by a receipt, indorsed upon the back, 
if it is the simple case of a conveyance, the money, 
or part of it, not being paid, as between the vendor 
& the vendee & persons, claiming as volunteers, 
upon the doctrine of this ct., a lien shall prevail ; 
in the one case for the whole consideration ; in 
the other for that part of the money, wliich was 
not paid. ... In those general cases in which 
there would be the lien, as between vendor & 
vendee, the vendor will have the hen against a 
third person ; who had notice, that the money 
was not paid (Lord Eldon, C.). — Mackreth v. 
Symmons (1808), 15 Ves. 329; 33 E. R. 778, 
L. C. 

Annotations : — Expld. Re Llghtollor, Ex p. Peake (1816), 
1 Madd. 346. Distd. Good v. Good & Pollard (1822), 10 
Price, 109. Refd. Gowoll v. Simpson (1809), 16 Ves. 276 ; 
Winter v. Anson (1827), 3 Russ. 488 ; Selby r. Selby 
(1828), 4 Russ. 336 ; Glarke v. Royle (1830), 3 Sim. 499 ; 
Wythe V. Henniker (1833), 2 My. & K. 636 ; Buckland v, 
Pocknell (1843), 13 Sim. 406; Rice v. Rico (1864), 2 
Eq. Rep. 341 ; Wythes v. Lee (1865), 3 Drew. 396 ; 
Dixon V. GaA^fere U857), 1 Do G. «; J. 655 ; Rc Stucley, 
Stuclcy r. Kekowich, [1906] 1 Gh. 67 : Lloyds Bank v, 
Swiss Bankverein, Union of London & Smiths Bank v. 
Swiss Bankverein (1913), 108 L. T. 143. Mentd. Peacock 
V. Burt (1834), 4 L. J. Ch. 33 ; Sproule v. Prior (1836), 8 
Sim. 189 ; Matthews v. Bowler (1847), 0 L. T. O. S. 20. 

588. Note or bond in addition.] — A. 

agreed to sell an estate to B. for an annuity, & B. 
was to pay off a mtge. to which the estate was 
subject. Accordingly B. executed a deed, by 
which he granted the annuity to A. & covenanted 
to pay it ; &, by a conveyance of even date, but 
executed after the annuity deed, after reciting the 
agreement & the annuity-deed, A. & the mtgee., 
in pursuance of the agreement, & in consideration 
of the annuity having been so granted as aforesaid, 
& of the payment of the mtge. money, conveyed 
the estate to B. The annuity, afterwards, became 
in arrear ; — Held : A. had no lien on the estate 
for the annuity. 

Where the consideration is to be money paid 
down, & the money, in fact, is not paid, but a 
conveyance is made as if it had been paid, & that 
is all ; or, if there be, in addition to it, the giving 


2 W. W. R. 157 ; 66 D. L. R. 694 
60 8. C. R. 646.— CAN. 

/ioAoT~7“vH:Tkhilraai r. Kasuiba 
(1908), I. L. R. 33 Bom. 53.— IND. 

Callaohaj 

(1843), 6 I. Eq. R. 25.— IR. 

•. Payment deferred.] — Stuntz v 
Australian Joint Stock Bank & 
Johnston (1891). 12 N. S. w. Eq 
325 ; 7 N. S. W. W. N. 153.— AUS. 

xnri* under execution.] — 

Wnero the purohase-money of an estat< 
was loft unpaid, & a cr^itor of th< 
purchaser, without notice, sued oui 
$3twutlon a^raliist lands, undei 
which the premises in question wen 


sold to deft., who had notice ; — Held : 
the vendor’s lien for the impaid pur- 
chase-money attached in doft.’s hands. 
—strong V. Lewis (1850), 1 Gr. 443. 
— CAN. 


g. Exchange of properties — In- 
cumbrance exceeding aajtuiiment price— ~ 
Lien on aU properties .] — Foster v. 
Stiffler (191()), 14 W. L. R. 178.— 


h. Unpaid mortgage .] — Sene’s 

tJ. Porter (1806), 12 Gr, 546.— CAN. 

k. Goods supplied to sub-agent .] — 
Goret & Carmichael v. Ame®icaN' 
A^LL Co. (1912), 21 W. L. R. 940 
6 D. L. R. 103.-^AN. 


l. Balance of sale of threshing 
machine — Lien on purchaser's land .] — 
Gaar Scott Co. v. Mitchell (1912), 
22 W. L. R. 239 ; 22 Man. L. R. 474; 
8 D. L. R. 129.— CAN. 

m. For coal supplied.] — Wort- 
man V. Frid-Lewis Co. (1915>, 33 
W. L. R. 119 ; 9 W. W. R. 812.— 
CAN. 

n. Land sold for taxes.] — ^Where 
land which has been transferred, but 
not paid for, is sold (or taxes, the 
unpaid vendor has a lion upon the 
proceeds in excess of the amount re- 
quired for taxes. — Hetu v. Morin- 
viLLE Oil City Land Co,, [1918] 1 
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Lien. 


Se<^* 3 . — Particular clasaec of cases: Svb-seci* 21 , 
B, (o) i. <fc ii., (b)» (c) <fc \d)t C.] 

merely of a note or bond, still, in substance, the 
vendor has not that which, in point of justice, 
he ought to have ; & therefore a ct. of equity 
considers the holder of the land by means of the 
conveyance, as a trustee of the money for the 
vendor, which is to be made good out of the land 
itself ; because the land never would have been 
parted with, but for the sake of the money (Shad- 
well, V.C.). — ^Buckland V. POOKNELL (1843), 13 
Sim. 406 ; 60 E. R. 167. 

Annotation : — Reid. Dixon r. Gayfere (1867), 1 De Q. & J. 

666. 

689. Recital that deficiency is to be 

loan.] — Mum v. Jolly, J4o 685, ante. 

SeOf generally, Deeds, Vol. XVII., pp. 370 
et seq. ; Estoppel, Vol. XXI., p. 265. 

690. Purchase-money known to be trust money— 
Part wrongfully retained by one trustee.] — If a 
vendor who knows that the purchase-money is 
trust money suffers one of the trustees to retain 
part of it without the knowledge of the co-trustees 
or the cestuie qus trust, he has no lien on the estate 
for the part so retained, — White v. Wakefield 
(1835), 7 Sim. 401 ; 4 L. J. Ch. 195 ; 58 E. R. 
891. 

Annotations: — Reid. Rlmmer v. Webetcr, [1902] 2 Ch. 163. 

Mentd. Holmes v. Powell (1866), 8 De U. M. &; G. 572 ; 

Hunt t). Luck, 11901] 1 Oh. 45 ; Powell v. Brnw-ne (1907), 

97 L. T. 854. 

ii. Whsre Particular Mode of Payment Provided, 

691. Annuity.] — Tardifp v. Scrughan (1769), 
cited in 1 Bro. C. 0. p. 423 ; 28 E. R. 1216 ; sub 
nom. Fordiff v. Scrugham, cited in Amb. p. 725, 

L. 0. 

Annotations: — ^Distd. Fawell v. Heclls (1773), Amb, 724 ; 

Blackburn r. Git^gson (i785), 1 Bro. (3. C. 420. Dbtd.^^ 

DiStd. Mackreth v. Symmons (1808), 16 Yes. 329. Disld. 

\V inter v. Anson (1827), 3 Buss. 488. Dbtd. & Disid. 

Clarke v. Royle (1830), 3 bim. 499. Consd. Buckland v. 

Pocknell (1843), 13 Sim. 406. Apld, Matthew r. Bowler 

(1847), 6 Hai'e, 110. Ezpld. Dixon v. Gayfere, Pliiker v. 

Gordon (1857), 1 De G. A J. 655. 

692. Secured by covenant.] — Pltf., who 

was entitled to an equitable life interest in lease- 
hold property, under the will of testator, assigned 
the same to deft., in consideration of a weekly 
sum to be secured by the covenant of the pur- 
chaser ; & by the same deed the purchaser cove- 
nanted for himself, his heirs, exors,, & adminis- 
trators, to pay the weekly sum, to insure At repair 
the premises, to observe the covenants in the 
lease, & to indemnify pltf. in respect thereof : — 
Held: pltf. had a lien upon the premises for the 
annuity ; <fc the arrears of the annuity & the costs 
of pltf. suing informd pauperis were directed to be 
paid out of the rents of the premises. — Matthew 
V. Bowler (1847), 6 Hare, 110 ; 16 L. J. Ch. 239 ; 
9 L. T. O. 8. 20 ; 11 Jur. 297 j 67 E, R. 1102. 

Expld. Dixon v. Gayfero, Fluker v. Gordon 
,1 be G. & J. 666. Rttd. Barker v, Stiokney 
i K. B. 356. 


593. Secured by separate deed.] — Buck- 

LAND V. Pocknell, No, 688, arde. 

594, «To be secured by bond.**] — (1) An 

agreement was entered into for the s^e of an 
estate in consideration of an annuity to be granted 
to the vendor for throe lives, to be secured by bond 
upon the estate being conveyed : — Held : the 
vendor had no lien on the estate in respect of the 
annuity, &> was only entitled to have it secured by 
bond. 

(2) If a person sells an estate for a certain sum 
of money which is not paid, the vendor has a lien 
on the estate for his purchase-money ; & if he 
takes any other security for the payment thereof, 
he still has such lien. Seous in the case of an 
annuity. — Dixon v. Gayfere, Fluker v. Gordon 
(1867), 1 De G. & J. 656 ; 27 L. J. Oh. 148 ; 30 
L. T. O. 8. 162 ; 3 Jur. N. 8. 1167 ; 6 W. B, 62 ; 
44 E. R. 878, L. C. 

Annotationa : — As to (2) Rofd. Collins v. Collins (No. 2), 

Downes v. Downes (1862), 31 Beav. 340. Generally, 

Retd. Be Albert Life Assce., Ex p. Western Life Assce. 

Soo. (1870), L. 11. 11 Eg. 184; Be Stuoley, Stuoley v. 

Kekewlch (1006), 76 L. J. Cb. 68 ; Barker v. Stiokney, 

[1918J 2 K. B. 356. 

695. Covenant to pay as only considera- 

tion.] — A. conveyed an estate to B., in considera- 
tion of B. entering into the covenants contained 
in the deed for paying an annuity to A., & £3,000 
to certain persons in the event of his, B.’s, marry- 
ing t — Held : the covenants did not create a lien 
on the estate. — Clarke v. Royle (1830), 3 Sim. 
400 ; 67 E. R. 1085. 

Annotations: — Ooiisd. Buoklaud v. Pocknell (1843), 13 Sim. 

406. Reid. Dixon v. Gayfere, Fluker r. Gordon (1867), 

1 De G. & J. 655 ; Be Albert Life Assce., Ex p. \\e8tern 

Life Assce. Soc. (1870), L. Ii. 11 Eg. 164. 

696. Payment by instalments — Declaration as 
to Instalments accrued due — Liberty to apply as to 
future instalments.] — In an action by a vendor 
whose purchase-money was to be paid by instal- 
ments, some of which were not yet duo, for 
specific performance of his contract 4fc a declaration 
of his lien, liberty was given to apply in respect of 
future instalments as they accrued due. — Nives 
V. Nives (1880), 15 Ch. D. 649 ; 49 L. J. Ch. 674 ; 
42 L. T. 832 ; 29 W. R. 302. 

697. Shares In company — Company subse- 
quently wound up.] — London Metallurgical 
Co., Ltd. v. Cowper Coles, Same v. Walker 
(1895), 11 T. L. R. 377. 

Reservation of royalties.] — See Sub-sect. 21, B. 
(d), post. 

Payment by bond or negotiable Instrument,]— 
See Part VII., Sect. 2, sub-sect. 1, A. (a) i. ; & 
Part VII., Sect. 2, sub-sect. 1, B. (a) i., post. 

(6) Interest. 

698. From what time allowed — Commencement 
of Uen.] — (1) The doctrine of vendor’s lien for 
unpaid purchase-money is as applicable to a sale 
of personal estate, such as a reversionary interest 
in a trust fund, as to a sale of real estate ; & 


7. R. 666 ; 13 Alta. L. II. 315.- 
o. Farm machinery. 1 — -Chursknof 


PART V. SECT. 8, SUB-SECT. 21. 
B. (a) ii. 

591 i. Annuity.] — P^ine r. Cua 
(1867). 6 Gr. 338.— CAN 

N. B. Eq. Rep. 116. — CAN. 

591 iii. .] — DuQtJAT V. La 

moNK (1906), 26 0. L. T. 92 ; 3 N. 
Bq. Rep. 132. — CAN. 


691 Jv. .] — When A. conveys land 

to B., in oonsidoration of B.’s agree- 
ment to pay an annmty to C., the ct. 
will, upon default in payment, declare 
tbe annuity to bo a obarge upon the 
land, although no express charge hae 
been created. Sc decree a sale of the 
land to realiso the charge. — Spenoek 
V. (1913>. 24 W. L. K. 420 ; 

4 W. W. R. 785 ; 11 D. L. R. 801 ; 
23 Man. L. li. 461.— CAN. 


592 i, Secured by covenant .] — 

Kelaguan V. Daly, [1913] 2 I. R. 
328. — IR. 


p. Payment by instaXmeriXs.] — 
Re Cakadian Cambueu Go., Kz p. 
WiLLIAllS MAOHDfE OO. (1901), SO 


C. L. T. 341.— CAN. 

q. .] — ^Lbs^ SCEUKS I)B la 

CuabitA de L’Hopital GAnAral dk 
ST. Boniface v. Forrest (1910), 16 
W. L. R. 68 ; 20 Mon. L. R. SOl.— 
CAN. 

r. Agreement to pay rent — 
supply hay.] — Richardson v. M'Caus- 
LAND (1817), Beat. 467. — IR. 


»ART V. SECT. 8, SUB-SECT. 21.— 
B. (b). 

59Si. From what time allowed— 
’Commencement of ltsn,'h~-OsoitY v. 
DallaOBan (1843 6 I. Bq. B. 26.— 

\R. 
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Accordingly an unpaid vendor of personal estate 
10 entitled to all such remedies for enforcing pay- 
ment of his purchase-money & interest as he would 
have been entitled to under an express mtge» or 
charge. 

(2) No statute of limitations is applicable to a 
charge on personal estate, whether by way of 
vendor’s lien or otherwise : consequently the right 
to the recovery of the debt is not barred by lapse 
of ume, & interest is recoverable for the whole 
period from the date on which the debt was 
Stucley, Stucley V. Kekewich, 

; 93 L. T. 718 

64 W. R. 266 ; 22 T. L. R. 33 ; 60 Sol. Jo. 58, C. A. 

^ BelmBtela, Barnett 




699. Whether recovery barred by Statute of 
Ljmitatlons.j — Be Stucley, Stucley v. Keke- 
wich, No. 698, ante. 

Where land compulsorily acquired.]— Sect. 
3, sub-sect. 21, E., poet. 

Interest on purchase-money generally .] — See 
Sale of Goods ; Sale op Land. 


(c) Coata. 

Where land compulsorily acquired.]— .See Sub- 
sect. 21, E., poet. 

{d) Unpaid BoyaUiea. 

600. Sale of patent.]— In 1904, pltfs. agreed to 
sell S. some patents, &, as the consideration for 
the sale, S. agreed to pay them a sum of £5,000 
cash & certain roytdties, & S. also guaranteed the 
payment of certain annual sums by way of 
minimum royalties during the continuance of the 
patents, the first payment to be made in June, 
1906, & if defaults were made in payment of any 
minim um royalty the whole of the minimum 
royalties were to become immediately payable. 
S. paid the £6,000 & pltfs. by two deeds in common 
form^ assigned the patents to him for a nominal 
consideration & without reference to the agree- 
ment or any reservation of royalties. In 1905, 
S. sold & assigned the patents for value to a co. 
with notice of the agreement of 1904, &; the co. 
paid pltfs. the minimum royalty that fell due in 
June, 1906. Subsequently S. wrongfully re- 
pudiated the agreement of 1904, & pltfs. brought 
an action against him & the co., alleging that S. 
by his wrongful repudiation had committed a 
breach of the agreement which entitled them “ to 
treat it as at an end & to sue him in damages for 
the breach,” & claiming, as against S., the total 
sum of the unpaid minimum royalties by way of 
damages for the breach, & as against the co., a 
lien on the patents for the royalties as unpaid 
purchase-money. Subsequently S. became bkpt., 
& hw trustee in bkpcy. was added as a deft., but 
declined to take any part in the action. The co. 
pleaded that pltfs. having elected to treat the 
agreement as at an end, had no claim for royalties 
thereunder against them: — Held: (1) pltfs. had 
not by their pleadings irrevocably elected to 
rescind the agreement, but could not sue both in 
damages for the breach also for the considera- 
tion. (2) Pltfs. had a vendor’s lien on the patents 
in the hands of the co. for the unpaid minimum 
royalties. — Dansk Rekylripfel Syndikat Akt. 


V. Snell, [1908] 2 Oh. 127 ; 77 L. J. Oh. 352 ; 98 
L. T. 830 ; 24 T. L. R. 395 ; 15 Mans. 134. 

Annotation: — Aa to (2) CoDBd. Barker v. Stlckney, [1919] 1 

K, B. 121. 

See No. 576, awfe, &, generally ^ Patents. 

Sale of copyright.] — See No. 675, ante; No. 
704, post. 

See, generally, Copyright, Vol. XIII., p. 198. 

C. Over What Property Claimable. 

601. Realty.] — Re Stucley, Stucley v. Keke- 
wich, No. 698, ante. 

602. Leaseholds.] — ^After Judgment against the 
purchaser of a leasehold house &> furniture, lien 
of the vendor upon the house & furniture, & 
proof under a commission of bkpcy., against the 
purchaser for the deficiency. — Ex p. Seaporth 
(Lord) (1812), 19 Ves. 235 ; 34 B. R. 605 ; aub 
nom. Be Wilkinson, Ex p. Sbaforth (Lord), 

1 Rose, 306, L. 0. 

603. Life Interest.] — Matthew v. Bow- 

ler, No. 692, ante. 

604. Personalty.] — Re Stucley, Stucley v. 
Kekewich, No. 698, ante. 

606. Furniture.] — Ex p. Seaforth (Lord), 
No. 602, ante. 

606. Shares In company.] — Where a bkpt. had 

contracted to buy some shares in the United 
States Bank, the certificates of which were left in 
the hands of the vendor, as a security for the 
payment of the greatest portion of the purchase- 
money : — Held : the vendor was entitled, as in 
the case of an equitable mtgee., to an order for 
the sale of the shares, in satisfaction of the unpaid 
purchase-money, with liberty to prove for the 
difference. — Re Barlow, Ex p. Sheppard (1841), 

2 Mont. D. & De G. 431, Ct. of R. 

See, also. Companies, Vol. IX., pp. 341 et aeq. 

607. Particular estate on which It attaches — 
Declaration o! court as to Incumbrances on devised 
estates.] — Where the ct. had declared that certain 
devised estates were devised subject to incum- 
brances charged thereon, & a vendor had a lien 
for unpaid purchase-money on one of such 
estates, the ct. held, that, under the circumstances 
of the case, the vendor’s lien stood precisely in 
the same position as any other inciimbrance, & 
that it must be paid out of the particular estate 
on which it attached. — Barnwell v. Iremonger 
(1860), 1 Drew. & Sm. 242 ; 3 L. T. 402 ; 9 W. R. 
88 ; 62 E. R. 372. 

Annotations : — Bold. Re Belrnstein, Barnett v. Beimsteiu, 

[1926] Ch. 12. Mentd. Day v. Day (1866), 14 W. II. 261 ; 

Hiiffhos V. Twisdeu (1886), 34 W. H. 498. 

608. Debt.] — Upon a sale of a debt proved in 
an administration suit, the purchaser gave a 
bond for the purchase-money, payable by instal- 
ments ; — Held : the vendor had not lost his 
lien on the debt for the payment of the unpaid 
purchase-money. — Colunb v. Collins (No. 2), 
Downes v. Downes (1862), 31 Beav. 346 ; 64 
E. R. 1172. 

Annotation : — Apprvd. Davies v. Thomas, [1900] 2 Ch. 462, 

609. Unfinished ship — For advances.] — Swain- 
STON V. Clay, No. 613, ante. 

610. Ship — For balance of price of engines.] — 
Stewart v. East & West India Docks & Denny 
(1865), 3 Mar. L. C. Digest of Cases, p. 69. 


PART V. SECT. 8, SUB-SECT. 21.— 
B. (0). 

t. General rule .} — A vendor estab- 
iiahing a Hen for unpaid purohewe- 
ia entitle, in the a&enoo of 
mi^ndaot, to general costs of the 
action ft the costs of taUng the 


accounts. — V ale v. Blair (1887), 13 
V. L. R. 602, 704.— AUS. 

PART V. SECT. 3, SUB-SECT. 21.— C. 

6041. PereonaUv.] — Re MoOalldm, 
Baird v. MoCallum (1007), 7 3. R. 
N. 9. W. 623 ; 24 N. 8. W. W. N. 


131.— AUS. 

a. Land in possession of surety.} 
— Hkixiwell V. Dickson (1862), 9 
Gr. 414.— CAN. 

b. Timber .] — Smith v. Bell (1866), 
11 Or. 619.— CAN. 

0. Ford e. Hodoson (1902), 
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Sect, 3. — Particular claesee of cases: Suh-sed, 21, 

c., 

611. Ship’s engines.] — The deposit of the 
builder’s certificate created a good equitable 
mtge. of the unfinished ship, including the engines 
which were being built for her but subject as to 
the engines to any lien for unpaid purchase- 
money to which the engine builders might be 
entitled. — Re SoFTLEY, Ex p. Hodgkin (1875), 
as reported in L. R. 20 Eq. 746. 

Annotations :—Vlentd. Re Wincham Shipbuilding Boiler & 
S^t Co., Poole, Jackson & Whyte’s Case (1878), 26 W. R. 
588 ; Bulteel & Colmore v. Parker & Bulteel (Trustee in 
Bankruptcy of) (1916), 32 T. L. R. 661. 

See, generally. Shipping. 

612. Trade machinery affixed to freehold.] — 

Re Vulcan Ironworks, Ltd. (1888), 4 T. L. B. 
312. 

613. Purchase*money due under original con- 
tract — For chattels constructed by sub-contractor 
on purchaser’s land.]— A. contracted with the B. 
CO. to erect two specified tanks on C.’s premises, 
to be paid for after completion. The B. co. 
contracted with C. to erect the tanks specified, 
to be paid for after completion. When A. had 
partly construct-ed the tanks, a receiver of the 
property of the B. co. was appointed in a debenture- 
holder’s action. The B. co. were insolvent. The 
tanks were not fixed to the soil, but were too heavy 
to move :—~Held : the property in the incomplete 
tanks was in A., & he had a lien on the purchase- 
money that would be payable by C. for his 
purchase-money. — Bellamy v. Davey, [1891] 3 
Ch. 540 ; 60 L. J. Ch. 778 ; 65 L. T. 308 ; 40 
W. B. 118 ; 7 T. L. B. 725. 

Aniwtation .•—Disid, Prichott Co. v. Currie, [19161 2 Ch. 
515* 

614. Share of proceeds of sale — Of property be- 
queathed on trust for sale at future date.] — (1) The 

vendor of a share of the proceeds of sale of lease- 
hold property bequeathed by will to trustees on 
trust for ^le at a future date is entitled to a 
vendor’s lien for unpaid purchase-money on the 
share of the proceeds of sale in the hands of the 
trustees. 

(2) An order, made on an ex p, application 

imder Limacy Act, 1890 (c. 5), s. 116, directing 

a person in the name & on behalf of a lunatic not 

so found to receive & give a discharge for his 

property, does not affect the legal or equitable 

righte of other parties against that property as, 

for instance, a vendor’s lien thereon for unpaid 

purchase-money. — D avies v. Thomas, [1900] 2 

ax. 462 ; 69 L. J. Ch. 643 ; 83 L. T. 11 ; 49 

W. B. 68 ; 44 Sol. Jo. 608, C. A. 

to (1) Apld. Re Stucley, Stucley «. 
Kekewich, [1906] 1 Ch. 67. 

615. Rentcharge — Intestacy— Liability of next 
or kin.] — A rentcharge issuing out of leaseholds 
i^s a chattel real. A rentcharge of this kind con- 
tr^ted to be purchased by testator who died 
ir^state in respect thereof is within Beal Estate 
Charges Acts, 1854, 1867, & 1877, which are to 
he read together, &; passes to his next of kin as 
persons claiming through him, subject, as between 
themselves & the other persons claiming through 
deceased, to a primary liability to payment of 

'^paid purchase-money, 
notmthst^d^g the absence of any reference to 
1 id the negativing part of the Act of 
6. 1. — Re Phaser, Lowther v. Fraser, 


aw.^t.Th'n(iAN.°- 1 

•. Manufactured geodt.] — Wbtt- 


[1904] 1 Ch. 726 ; 73 L. J. Ch. 481 ; 91 L. T. 48 j 
52 W. B. 516 ; 20 T. L. B. 414 ; 48 Sol. Jo. 383, 
C. A. 

Annotations : — Mentd. Re Joseph, Pain v. Joseph (1608), 
98 L. T. 392 ; Re Taylor, D^e v. Dale, [1909] W. N. 69 ; 
Re WhitinGT, Ormond v, De Launay, [1913] 2 Ch. I : Re 
Aynsley, Kyrle v. Turner, [1914] 2 Ch. 422 ; Re Wedg- 
wood, Sweet V. Cotton, [1914] 2 Ch. 245 j Re Smith, 
Prada v. Vandroy, [1916] i Ch. 623 : jF?e Florenoo, Lydall 
t>. Haberdashers' Co. (1917), 87 L. J. Oh. 86 ; Re Hardy- 
man, Teesdalo v. McClintook, [1926] Ch. 287. 

616. Reversionary Interest in trust fund.] — 

Re Stucley, Stucley v. Kekewich, No. 598, 
ante. 

617. Patent — For royalties.] — Dansk Bekyl- 
RiFFEL Syndikat Akt. V. Snell, No. 600, ante, 

,] — See, also, No. 676, ante. 

See, generally. Patents. 

Copyright.] — See No. 576, ante. No. 704, post. 
See, also. Copyright, Vol. XIII., pp. 189 et seq. 

D. On Whom Binding. 

618. Party claiming by descent — Widow.] — 

Heable V, Botelbbs (1604), Cary, 25 ; 21 E. B. 
14, L. C. 

Annotation : — Consd. Maokroth v. Symmons (1808), 15 
Vos. 329. 

619. Heir.] — H earle v. Botelers (1604), 

Cary, 25 ; 21 E. B. 14, L. C. 

Annotation : — Oonsd. Mackreth v, Symmons (1808), 16 Vos. 
329. 

620. .] — The contractor, who had 

been only paid half of the expenses of the building, 
ha^ng thereby the legal & equitable interest, is 
entitled to be paid his whole demand ; & the 
pai*ties interested or their estates must settle 
their proportions & rights between themselves. 

If the conveyance had been made of land, the 
money not paid, as against vendee, his heir, or 
any claiming under him as purchaser, with notice 
of this equity, the land may be resorted to (Lord 
Hardwicke, C.). — Walker v. Pres wick (1755), 
2 Ves. Sen. 622 ; 28 E. B. 396, L. C. 

Annotation : — Reid. Mackreth v. Symmons (1808), 15 Ves. 
329. 

Devisee — Right of legatee to have assets mar- 
shalled .] — See Executors, Vol. XXIII., pp. 627, 
628, Nos. 6939-5943. 

621. Assignees — Volunteers.] — Mackreth v. 
Symmons, No. 587, ante. 

622. Purchaser for value without notice — 

Assignment of leaseholds.] — An assignment of 
leaseholds in consideration of natural love & 
affection is not voluntary. Leaseholds, on which 
there was a vendor’s lien, were assigned by the 
purchaser to his son in consideration of natural 
love & affection. The son had no notice of the 
vendor’s lien : — Held : there was sufficient con- 
sideration in the assi^ment to make the son a 
purchaser for value instead of a volunteer, &, 
therefore, the vendor’s lien did not hold against 
the son as assignee of the leaseholds. — H arris v. 
Tube (1889), 42 Ch. D. 70 ; 68 L. J. Ch. 434 ; 
60 L. T. 699 ; 38 W. B. 75. 

See, generally. Fraudulent & Voidable Con- 
veyances, Vol. XXV., pp. 232, 233, Nos. 597-601. 

628. Purchaser for value with noUoe.] — 

If A. sells an estate, & takes a promissory note 
for part of the purchase-money, & then the 
purchaser sells to B. who has notice that A. had 
not received all his purchase-money, the land in 
equity is chargeable in the hands of B. with the 


(1893), 20 A. R. 652. 

f. Lan^ of railway company,] — 
An unpaid vendor Is entitled to a lien 
on the lands of a railway oo.— K jbans 


■n. Athenry & Ennis Junotion Ry. 
Co, (1870). 19 W. R. 318.— IR. 


. Sheep.]— TESOHSMAsaERv. McLean 
1), Mao. 1.— N.Z. 
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money due on the note. — G ibbons v. Baddall 
( undated), 2 Eq, Cas. Abr. 682 ; 22 E. R. 673. 
Annotations : — Consd. Mackreth v. Symmona (1808), 15 

Vea. 829 ; Re Lightoller, Ex p. Peak© (1816), 1 Madd. 

346. 

624. .] — Walker v. Preswick, No. 

620, ante. 

626. .] — A. having sold certain lease- 

hold premises to B., assigned them by indenture, 
containing a proviso that B. should not assign 
over until the whole of the purchase-money shoiild 
have been paid, & B. & C. covenanted for them- 
selves, their exors., administrators & assigns for 
the payment of the money. The premises having 
been taken in execution for a debt of B. who had 
not paid the purchase-money, were sold by the 
sheriff to D., who paid down a deposit & agreed 
to complete the purchase on having a good title ; 
— Held : the non-payment of the purchase-money 
by B. was a sufficient objection to the title, & D. 
might recover back his deposit in an action for 
money had & received. 

Suppose a man having purchased an estate, 
assign it before the purchase-money has been 
paid, a ct. of equity will compel the assignee to 
pay that money, provided he knew at the time 
of the assignment that it had not been paid 
(Lord Alvant.ey, C.J.). — Elliot v. Edwards 
(1802), 3 Bos. & P. 181 ; 127 E. R. 100. 

Annotation: — Consd. Ma-ckreth v. Symmona (1808), 15 Vea. 

329. 

626. .] — Mackreth v. Symmons, 

No. 687, ante. 

627. Constructive notice.] — Pltfs. 

sold k, conveyed a plot of land to tlie trustees of a 
building society. Though the conveyance con- 
tained a receipt for the whole purchase-money, a 
part only was paid, & the vendors retained the 
conveyance as an equitable security for the 
remainder. The land was divided into lots & 
sold, & conveyed by the trustees to the allottees, 
who resold them to other persons without notice 
of pltf.’s lien, but who neglected to require the 
production of the conveyance from pltfs. : — 
Held : the lien of pltfs. must prevail over the 
legal estate of the purchaser’s without notice, for 
it was their duty to require the production of the 
deed, & which would have led to a knowledge of 
the lien. — P eto v. Hammond (1861), 30 Beav, 
495 ; 31 L. J. Ch. 354 ; 8 Jur. N. S. 550 ; 54 
E. R. 981. 

Annotations: — Reid. Oliver v. Hinton, [1899] 2 Ch. 264. 

Mentd. Morland v. Cook (1808), L. R. 6 Eq. 252. 

628. Lessees — Joined as parties with purchaser.] 

— ^A railway co. took lands under an agreement 
that they should have immediate possession, & 
should pay the purchase-money, with interest, 
within six months after the opening of the line. 
They then leased the line to another co., who took 
possession, & after the line was opened, worked 
it for public traffic. The purchase-money not 
being duly paid, the vendors filed their bill against 
both cos. The ct. decreed specific performance 
with payment of the purchase-money within 
three months, declared pltfs. entitled as against 
both cos. to a lien upon the land for the purchase- 
money & interest, giving them, in case the 
purch^ -money was not duly paid, liberty to 
apply in respect of the enforcement [by sale] of 
their lien or otherwise. Inasmuch as the bill 
sought relief, by way of injunction, k lien, which 


affected the possession of the land : — Held : the 
lessees were properly made^ parties. 

What I propose to do in this case is to give 
liberty to pftfs., in case the purchase-money should 
be unpaid, to apply in respect of the enforcement 
of their lien, & as to the injunction k appointment 
of a receiver (Stuart, V.-C.). — Winchester (Bp.) 

V. Mid-Hants Ry. Co. (1867), L. R. 6 Eq. 17 ; 37 
L. J. Ch. 64 ; 17 L. T. 161 ; 32 J. P. 116 ; 16 

W. R. 72. 

Annotations : — Apld. Drax v. Somerset & Dorset Ry. (1868), 
38 L. J. Ch. 232 ; Goodford v. Stonehoiise & Nailsworth 
Ry. (1869), 38 L. J. Ch. 307 : Marling v. Stonehouse & 
Nailsworth Ry. (1869), 38 L, J. Ch. 306. 

629. Equitable mortgagee in possession of title 
deeds.] — Pltfs. having sold certain leaseholds to 
R., executed a deed of assignment of their 
interest, k acknowledged in the body of the deed 
the receipt of the purchase-money, part of which, 
however, only was paid. The title deeds were 
given to the purchaser, k he, on the succeeding 
day, handed them over to E., as a security for 
a debt due by him to E. : — Held : as again^ B., 
the vendors had no lien on the property for the 
unpaid purchase-money. — Rice v. Rice (1854), 
2 Drew. 73 ; 2 Eq. Rep. 341 ; 23 L. J. Ch. 289 ; 
22 L. T. O. S. 208 ; 2 W. R. 139 ; 61 E. R. 646. 

Annotations: — Apld. Cave r. Cave (1880), 16 CJh. D. 639. 
Distd. Kettlewellv. Watson (1882), 21 Ch. D. 685. Consd. 
Rimmer v. Webster, [1902] 2 Ch. 163. Apld. Re Bourne, 
Bourne v. Bourne, [1906] 1 Ch. 113. Befd. Roberts v. 
Croft (1857), 24 Beav. 223 ; Cory v. Eyre (1862), 1 De 
Q. J. & Sm. 149 ; Layard v. Maud (1867), L. R. 4 Eq. 
397 ; Himter v. Walters, Curling v. Walters, Darnell v. 
Hunter (1870), L. R. 11 Eq. 292 ; Shropshire Union Rys. 
& Canal v. R. (1875), L. R. 7 H. L. 496 ; Northern 
Counties of Englaiid Fire Insco. v. Whipp (1884), 51 L. T. 
806 ; Bickerton v. Walker (1885), 31 Ch. D. 151 ; Re 
Vernon, Ewens (1886), 3.? Ch. 1). 402 ; Farrand v. York- 
shire Banking Co. (1888), 40 Ch. D. 182 ; Union Bank 
of London v. Kent (1888), 39 Ch. D. 238 ; Carritt v. Real 
& Pewonal Advance Co. (1889), 42 Ch. D. 263 ; Taylor 
V. Russell, [1891] 1 Ch. 8 ; Re Masked & Goldfinch’s 
(Contract (1895), 13 R. 685 ; Lloyds Bank v. Bullock, 
[1896] 2 Ch. 192 ; Re CasteU & Brown, Roper v. dlajstell 
& Brown, [18981 1 Ch. 315; CapeU v. Winter, [1907] 
2 Ch. 376. Mentd. Keith v. Burrows (1876), 1 (3. P. D. 
722; Ortigosa V. Brown (1877), 47 L. J, Ch. 168 ; Spencer 
V. Clarke (1878), 9 Ch. D. 137 ; Re Eyton, Bartlett v. 
Charles (1890), 45 Ch. D. 458 ; Bateman v. Hunt (1904), 
73 L. J. K. B. 782 ; Burgis v. Constantine, [1908J 2 K. B. 
484. 

630. Trustee in bankruptcy.] — A. sells land to 
B. who afterwards becomes bkpt., part of the 
purchase -money not being paid. 

A. shall not be bound to come in as a creditor 
under the statute, but the land shall stand charged 
with the money unpaid, though no agreement for 
that purpose. — C hapman v. Tanner (1684), 1 
Vem. 267 ; 23 E. R. 461. 

Annotations: — Distd. Fawoll v. Heelis (1773), Amb. 724. 
Consd. Mackreth v. Symmons (1808), 15 Ves. 329 ; Re 
Lightoller, Ex p. Peake (1816), 1 Madd. 346. Refd. 
Blackburn v. Gregson (1785), 1 Bro. C. C. 420. 

631. .] — Bowles v. Rogers (1800), 0 

Ves. 95, n. ; 1 Cooke’s Bankrupt Laws 8th ed., 
p. 146 ; 31 E. R. 957, L. C. 

Annotation Exp. Gwynne (1806), 12 Ves. 379. 


E. Land Compulsorily Acquired. 

632. Over what property — Land taken — For un- 
paid purchase-money.]— (1) The owner of land 
taken by a railway co. is entitled to a lien upon 
the land so taken for the amount both of the 
purchase-money, & of the compensation for 
severance, etc. 

(2) Entry by the co., under Lands Olatises 


PART V. SECT. 3, SUB-SECT. 21.— E. 

632 1. Over whai property — Land 
taken — For unpaid purchase-money.] 
— ^Patkbson V . Buffalo & Laku 


Huron Ry. Co. (1870), 17 Gr. 521 

CAN. 

632 U. 

railway oo. have taken lands for the 


purposes of their line, but have never 
required the vendor to execute e oon- 
veyanoe, nor paid the sum agreed 
upon for purchase Sc compensa- 
tion money. Sc the railway has been 
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Sect. 3 . — Particular olaaaea of oaaea: Sub-sed* 21, 
jF., F. & O.} 8ub‘Mct9. 22 <fc 28.] 

Consolidation Act, 1846 (c. 18), s. 85, does not 
deprive the vendor of his lien. 

(3) Payment of mouev as a security, under an 
agreement entered into oefore the price is deter- 
mined, does not take away the lien. 

(4) A vendor’s lien for unpaid purchase-money 
in respect of laud, is a right in equity that can 
only be taken away either b^y an Act of Parliament 
or the express contract of the parties. 

(6) The Ot. of Oh. will enforce the lien by sale, 
although the railway has been made over the 
land, «fc opened for public use. — Wai^kicr v. Ware, 
Hadham & Buntingford By. Co. (1866), L. B. 
1 Eq. 196 ; 35 Beav. 52 ; 35 L. J. Oh. 94 ; IS 
L. T. 517 ; 12 Jur. N. S. 18 ; 14 W. B. 168 ; 65 
E. B. 813. 

Annotations : — As to (1) Coiud. Pell v. Northampton & 
Banbury Ry. (1868), 16 W. R. 1077. ApDTVd. Wing u. 
Tottenham & Hampstead Jimotion Ry. (1868), 3 Ch. App. 
740. As to (5) Foud. Sedgwick v, Watford & Riokmans- 
worth Ry. (1867), 86 L. J. Ch. 379 ; Raper v, CJrystal 
Palace & South London Ry. (1868), 16 W. K. 413. 
Apprvd. Wing v. Tottenham k. Hampstead Junctiop Ry. 
(1868), 3 Ch. App. 740. Beld. Sutton v. Hoylake Ry. 
a869), 20 L. T. 214. QtncraUy, Re!d. Goodford v. Stone- 
house 8c Nailsworth Ry. (1869), 38 L. J. Ch. 307. Mentd. 
Re Cambrian Ry. (1867), 17 L. T. 374. 

633. .] — Winchester (Bp.) v. 

Mid-Hants By. Co., No. 628, ante. 

684. .] — A vendor of land to a 

railway co. who have entered & used it for the 
purpose of their railway is entitled to the same 
lien on the land for the unpaid purchase-money, 
& the same remedies for enforcing it, as an 
ordinary vendor. Therefore where a landowner 
had sold land to a railway co., on some of which 
they had entered, under l^nds Clauses Consolida- 
tion Act, 1845 (c. 18), 8. 85, & on the rest under 
an agreement with the vendor, & the vendor had 
obtained a decree for specific performance & for 
payment of the purchase-money within three 
months ; — Held : m default of payment the 
vendor was entitled to a sale of the land, although 
the railway was actually made, & ready for 
traffic. — Wing v. Tottenham <fe Hampstead 
Junction By. Co. (1868), 3 Ch. App. 740 ; 37 
L. J. Ch. 654 ; 33 J. P. 99 ; 16 W. R. 1098, L. JJ. 

Annotations : — Apld. Jersey v. South Wales Mineral Ry. 
(1868), 19 L. T. 446. CoQSd. Sutton v. Hoylake Ry. 
0869), 20 L. T. 214 ; Munns v. Isle of Wight Ky. (1870), 
5 Ch. App. 414 ; Allgood r. Merrybent 8c Darlington Ry. 
(1886), 33 Ch, D. 671. 

686. .] — Marshall v. Scar- 

borough & Whitby By. Co., [1889] W. N. 73. 

636. For compensation.] — W alker 

V. Ware, Hadham & Buntingpord By. Co., 
No. 632, ante. 

637. For interest.] — Winchester 

(Bp.) V. Mid-Hants By. Co., No. 628, ante. 

638. .] — Marshall v. Scar- 

borough & Whitby By. Co., [1889] W. N. 73. 

689. For costs.] — Marshall v. 

Scarborough <& Whitby By. Co., [1889] W. N. 
73. 

640. Of action.] — M arshall v. 

Scarborough & Whitby By. Co., [1889] W. N. 
73. 

641, Of award.] — When land 

is taken by a railway co. under Lands Clauses 
Consolidation Act, 1845 (c. 18), & the price is 
settled by arbn., the costs of the arbn. & award 


payable to the vendor under sect. 84 of the Act 
o not stand on the same footing as the purchase- 
money & the vendors have no lien on the land for 
such costs. — ^Ferrers (Earl) v. Stafford & 
Uttoxbtbb By. Co. (1872), L. B. 13 Eq. 624 ; 
41 L. J. Ch. 362 ; 26 L. T. 652 ; 20 W. R. 478, 

Annotation : — Mentd. Oapell v. G. W. Ry. (1882), 9 Q. B. D. 

459. 

642. .] — Marshall v. 

Scarborough & Whitby By. Co., [1889] W. N. 73. 

648. Lien on sum in court — For costs.] — 

A railway co., in order to enter upon land 
under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 86, gave to the owners a bond, & 
deposited the estimated value of the land ac- 
cording to the provisions of that Act. They 
afterwards paid phe amount found by a jury to 
be the value of the land, & obtained a conveyance 
from the owners, & thereupon petitioned for the 
payment out to them of the sum deposited. The 
owners opposed the petition, on the ground that 
the costs of ascertaining the value, &> of the 
conveyance, & of a suit occasioned by the co., 
had not been satisfied : — Held : upon the con- 
struction of Lands Clauses Consolidation Act, 
1845 (c. 18), ss. 80, 81, the co. were entitled to the 
payment out to them of their deposit, & the 
owners of the land had no lien on the deposit for 
such costs . — Ex p. Great Northern By. Co. 
(1848), 16 Sim. 169; 6 Ry. & Can. Cas. 269; 
11 L. T. O. S. 286 ; 12 Jur. 886 ; 60 B. R. 837, L. C. 

644. Effect of performance of 

condition of bond.] — The sum deposited by a 
railway co. in ct. under Lands’ Clauses Act, 1845 
(c. 18), 6. 85, is not subject to any lien for the 
costs of the vendor ; but upon due performance 
of the condition of the bond mentioned in the 
same sect., the co. are entitled to have the money 
paid out to them, notwithstanding the pendency 
of a question between them & the vendor with 
respect to such coots . — Re London & South 
Western Railway Extension Act, Ex p, 
Stevens (1848), 2 Ph. 772 ; 6 Ry. & Can. Cas. 
437 ; 13 L. T. O. 8. 338 ; 13 Jur. 2 ; 41 E. R. 
1142, L. C. 

Annotations : — FoUd. Re Neath & Brecon Ry. (1874), 9 

Ch. App. 263. Mentd. Re Pollock, Ex p. Windsor, 

Staines, & South-Western Ry. (1849), 13 Jur. 760 ; Jf^ 

Tottenham & Hampstead Junction Ry. (I860), 14 W. R. 

669 ; Re MuUow’s Trusts (1878), 27 W. R. 246. 

645. .] — Where a co. has, 

under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 85, taken possession of land before 
agreement, upon giving a bond & depositing 
money in ct., it is entitled, upon fulfilling the con- 
ditions of the bond, to have the money repaid, <fc 
the ct. cannot, under sect. 80, order payment of 
costs out of it . — Be Neath & Brecon Ry. Co. 
(1874), 9 Ch. App. 263 ; 43 L. J. Ch. 277 ; 30 
L. T. 3 ; 22 W. B. 242, L. JJ. 

Armotation : — Mentd. Re MuUow’s Estate (1878), 10 Ch. D. 

131. 

646 . Effect of entry by purchasers — Lien not 
lost.] — Walker v. Ware, Hadham & Bunting- 
ford By. Co., No. 632, ante. 

See, generally. Compulsory Purchase of Land, 
Vol. XL, pp. 230, 281. 

F. Transfer of Lien. 

647. By parol.] — Serkble : the benefit of the 
vendor’s lien for purchase -money unpaid may be 


coustructod 8c opened for traffic, the 
veudor Is entitle to a li^ on the 
Ijmds. — K bank V. Athbmbt Sc Bnmis 
Junction Ry. Co. (1870), 19 W. R. 
43. — IR, 
h. 


money .] — Lincoln Papsb Mills Co. 
^ St. Cathsrinbs & Niagara Central 
Ry. Co. (1890), 19 O. R. 106.— CAN. 

PART V, SECT. 8, SUB-SECT. 81.— F. 

k. Transfer after action brottglU.] 


— Braithwaitb V. Bayham (1912), 21 
W. L. R. 839 ; 9 W. W. R. 778.-^AN, 


1. Assignment 


agreement 


sale.) — RaoiNA Btoksbaox 8c Invmt- 
mbnt Co. V. Waddbll (191 


mbnt Co. V. wjj 
W. L. R. 229; 10 W 


ADMLL (191 
IV. W. R. 864. 


For compensation 
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a^gned by parol to a* third party. — Dryden v, 
P^OST (1838), 3 My. & Or. 670 ; 8 L. J. Ch. 236 ; 
2 JTur. 1030 ; 40 E. B. 1084, L. C. 

Wooda V. Woods (1848), 12 Jur. 
994 , Ho'wdtt V, Loosemore (1851), 9 Hare, 449 ; Watson 

W Ph ; Wilkes v. SauSoS 

.V Provincial Bank of England 

(1888), 31 Oh. B. 682 ; Wales v. Carr, [1902] 


thereon. — T hurstan v. NomNaHAM Permanent 
Benefit Building Society, [1902] I Ch. 1 ; 71 
L. J. Ch. 83 ; 86 L. T. 36 ; 60 W. R. 179 ; 18 
T. L. R. 136 ; 46 Sol. Jo. 102, C. A. ; on appeal, 
suh nom. Nottingham Permanent Benefit 
Building Society v. Thurstan, [1903J A. 0. 6, 


6W. poker pa^g price as surety.]— Accord- 
ing to the usage of the London Dry Goods Market, 
^ ^ A ^ contracts for the sale of goods 

mthout disclosing his principals is personally 
liable in default of his principal. On Mar. 3. 
certain goo^ belonging to Messrs. 0., lying at 
the 8t. Katharine Dock, in the custody of the 
Docks co., were bought by D., as broker for 
layers & sellers, for B. & co. without disclosing 
S® “fP®® principals, & D. indorsed to 

them the dohvery order he had obtained from the 
sellers, on the representation of B, & co. that the 
goods were wanted for immediate shipment. 

pledged their interest in the goods 
to pltrs., & indorsed the order to them. On the 
prompt day, Mar. 18, pltfs.’ clerk lodged the 
order at the London office of tlie Docks co., with 
this memorandum : “ Hold within to our order, 
& have warrants made out as soon as possible.” 
He was told that the warrants would be ready 
with the goods on Mar. 20. Tliree hours later a 
nmssenger from the office reached the warrant 
office at the Dock House with a notice that the 
order had been lodged. Meanwhile B. & co. had 
stopped payment, & D. being so informed, & 
ha^ng no notice of pltfs.’ title, on the same day 
paid Messrs. 0. for the goods & thiough a clerk, 
who reached the Dock House before the messenger 
iiad arrived, obtained at the warrant office a 
warrant for the goods in the name of Messrs. C., 
who indorsed the same to D., & gave him a 
second delivery order. The first delivery order 
was returned to pltfs. by the Docks co., who 
ref^ed to act upon it. In an action by pltfs., 
cla imin g, as against the Docks co., Messrs. C., & 
D., to be entitled to the goods ; — Held .* D. was 
the surety & B. & co., the principal debtors ; in 
the circumstances of the case, the unpaid vendors’ 
lien had passed to D. j the title to the goods was 
in D. ; Messrs. C. were not neccssai’y parties 
to the suit. — Imperial Bank v, London & St. i 
Katharine Docks Co. (1877), 5 Ch. D. 195 ; * 
46 L. J. Oh. 335 ; 36 L. T. 233. 


I O. Marshalling, 

Against devisee of estate — In favour of legatees.] 

— See Executors, Vol. XXIII., pp. 627, 628, 
Nos. 6939-5943. 

650. As between devisee & residuary legatee^— 
Re Beirnstein, Barnett v, Beirnstein, No. 1^3, 
ante, 

-.] — See, generally f Executors, Vol. XXIII., 
pp. 488, 489, Nos. 6561-5565. 

651. Against indorsee of bill of lading.] — An 
equitable right of quasi-stoppage in transitu 
remains in the vendor, notwithst^ding an indorse- 
ment of the bill of lading by the vendee to a 
person who advances money on the security of 
such indorsement. But such right of the vendor 
is subject to the right of the indorsee to be repaid 
his advances. 

The vendor had an equity to require the indorsee 
of the bill of lading to repay himself out of other 
property of the vendee in his hands, as far as 
such otlier property will extend, & if the indorsee 
apply the proceeds of the property so equitably 
stopped in transitu in payment of his debt, the 
vendor will have a lien upon the interest of the 
vendee in such other property . — Re Wbstzinthus 
( 1833), 5 B. & Ad. 817 ; 2 Nev. & M. K. B. 644 ; 
3 L. J. K. B. 66 ; 110 E. R. 992. 

Annoiations : — Apld. Broadbent v. Barlow (1861), 3 De G. 

F. & J. 670. Refd. Phillips r. Huth (1-840), 6 M. & W. 

572 ; Rpaldlnp; v, Ruding (1843), 6 Beav. 376 ; The 
J. Marie Joseph (1866), Brown. & Lnsh. 449 ; Meyorstein 
5 V. Barbor (1866), L. R. 2 C. P. 38 ; Rodger v. Comptoir 

d’Escoinpto do Paris (1869), 21 L. T. 33 ; Kemp v. Falk 

(1882), 7 App. Oas. 573 ; Sewell v. Burdlok (1884), 10 

App. Cas. 74. 


Sub-sect. 22. — Waste. 

By executor .] — See Executors, Vol. XXIII,, 
pp. 445-447, Nos. 5158-5108 

By tenant for life — Lien of remainderman.] - 

See i 

By trustee .] — See Trusts & Trustees. 


649. Purchase-money advanced by building 
society.] Aji infant member of a building society 
purchased land, part of the purchase-money being 
paid for her by the society to the vendor. The 
land was conveyed to her on July 21, & the next 
day she executed a mtge, of it to the society to 
secure advances by them. She did not represent 
to the society that she was of full age, but they 
were in fact then ignorant that she was an infant. 
After the execution of the mtge. the society 
from time to time made advances to her which 
were applied in erecting buildings on the land. 
In Oct. the society discovered for the first time 
that mtgor. was an infant. They then discon- 
tinued makin g advances to her, took possession 
of the property & expended money in completing 
the houses on it. When the infant attained 
twenty-one she brought an action against the 
society to set aside the mtge. as being void against 
her, & claiming possession of the land & delivery 
up of the title deeds : — Held : the building 
society were entitled to a lien upon the property 
® the title deeds for the purchase-money which 
they had paid for pltf. to the vendor, with interest 


Sub-sect. 23. — Other Cases. 

652. Trust funds Invested In name of tenant for 
life— Subsequent bankruptcy.] — Trustees, with the 
consent of A., the tenant for life, had a power to 
sell the trust estate & invest the produce in other 
real estate. In 1810 A., with the concurrence of 
the trustees, sold the estate for £8,440, & received 
the purchase-money. About the same time, but 
whether -with the concurrence of the trustees was 
not proved, A. purchased another es^te for 
£17,400. Of the £8,440, £8,124 was paid by A., in 
part payment for the second estate ; the remainder 
was paid partly out of A.’s moneys, & partly by 
money raised by a mtge, of the estate. The 
estate was conveyed to A, in fee. No acknow- 
ledgment or declaration of trust was ever made 
by A., & he retained possession of the estate till 
thirty years after, when he became bkpt. The 
ct., against A.’s assignees, presumed, under these 
circumstances, that the purchase had been made 
under the power for the benefit of the trust, & 
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Sect, 3. — Particular classes of cases: Svb-sect, 28. 
Sectt 4*3 

held that there had been no such adverse posses- 
sion, & no such acquiescence on the part of the 
trustees, as to preclude the ct. making a declara- 
tion that they had a lien on the estate to the 
extent of the trust moneys invested in its pur- 
chase. — Price v. Blakemore (1843), 6 Beav. 
507 ; 49 E. K. 922. 

Annotation : — Consd. Mathlae t. Mathias (1858), 3 Sm. & Q. 

652. 

653. Claim of landlord for rent — Notice of 
claim given to receivers — No further steps taken.] — 

A receiver in a legatee’s suit, advertised furniture, 
in a leasehold house, for sale. The superior land- 
lord claimed rent, but took no other step, & 
the furniture was sold : — Held : the landlord had 
no lien on the proceeds of the sale, but must come 
in with the other creditors . — Re Sutton’s Estate, 
Sutton v. Rees (1863), 1 New Rep. 464 : 32 
L. J. Ch. 437 ; 8 L. T. 343 ; 27 J. P, 388 ; 9 Jur. 
N. S. 466 ; 11 W. R. 413. 

Annotation : — Reid. Re Mayhow. Ex p. Till (1873), L. IL 
16 Eq. 97. 

664. Judge’s order for pay- 

ment.] In an action in the Ch. Div., by one 
partner against another, for a dissolution of the 
partnership, judgment was given for a dissolution, 
& the appointment of a receiver of the assets of 
the partnership. Both the partners were after- 
wards adjudged bkpt. ; the action was transferred 
^ Q* Biv. in bkpey., & the judge having 
jurisdiction in bkpey. made an order under 
Solicitors Act, 1860 (c. 127), s. 28, charging the 
costs of pltf.’s solr. on the funds in the hands of 
the receiver. Before this order was made, the 
landlord of the premises in which the bkpts. had 
carried on their business had given notice to the 
receiver of a claim for rent due to him, but had 
not attempted to distrain. The judge was not 
informed of this claim before he made the order, 
& he subsequently made a further order, by 
which he directed the receiver to pay the rent 
due to the landlord, & to pay the balance in his 
hands to the solr. :~Held : (1) the landlord not 
havmg distrained, h^ no lien on the funds in 
the hands of the receiver in priority to the solr. ; 
(2) the char^g order was not made by the judge 
m the exercise of his bkpey. jurisdiction, & he 
had consequently no power to rescind or vary it 
under Banlaiin^y Act, 1883 (c. 62), s. 104.— Be 
SuiTTE^ & Watts, Ex p. Brown (1888), 20 

K M®' 584; 

6 Moit. 83, C. A. 

^a898^67 T T^n Lloyd-beorge 

^),Conid. Re Deakta, 
i’ 489. Jte Crown Bank 

118951 1 Ch Banking Co. r. Allsup, 

Q. B. 314 ‘ Wood, Ex p, Eanshawe, (1897 J 1 j 

655. Offer by debtor — To apDrooriate fund in 
satisfaction of debt of creditor.]— A partnership 
hi dissolved by the death of J! 

to fhoUrt was due to him for advances 

^ ^ profits. L., the 

received the assets of the 

hStutod for l/rfd ^ was then 
it o wm^^ up the partnership accounts, 

« iu appointed receirer, & the suit was not 

also by 

by PaTments were 

umae oy mm to O. s exors. out of assets of tho 

o“.Tto" sVs’f InW “’t P“ 

oi X.. up to 1845, & in that year he, without the 


I authority of the administratrix, prevailed with 
them to accept a sum of monev hmd in trust for 
her, & arising from arrears oi annuity pavable 
to her for the purchase of the goodwill of L.’s 
business, as a composition for the balance then 
due from L.’s estate to O.’s estate ; — Held : 
(1) pltfs. having chosen to take the course of 
relinquishing the prosecution of the suit, &> 
making no claim against the administratrix of 
L., the payments by D. did not revive the debt 
due from L.’s estate to O.’s estate, which was 
otherwise barred by the statute ; (2) no claim 
for a lien on the mtge. fund was established. — 
Whitley v. Lowe (1868), 25 Beav. 421 ; 81 
L. T. O. S. 6 ; 4 Jur. N. 8. 197 ; 6 W. R. 236 ; 
63 E. R. 697 ; on appeal^ 2 De G. & J. 704, 
I^. J* J* . 

656. Goods consigned to foreign factor for sale — 
Whether proceeds of sale appropriated to meet 
acceptances — Effect of running account.] — A cargo 
was consigned to a merchant for sale ; the owner 
drew a bill on the merchant, who accepted it & 
sold the cargo, the merchant subsequently 
dishonoured the acceptance, & suspended pay- 
ment &, went into liqmdation : — Held : the goods 
were consigned by the owner subject to a custom 
that forei^ merchants where bills are drawn on 
them against consignments pay the proceeds of 
such consignments to their own account with 
their bankers, & credit their correspondents in 
current account with the proceeds, & they do not 
apply the proceeds specifically in meeting the 
drafts drawn against the shipments, & the owner 
had no lien on the proceeds of the cargo as against 
the other creditors of the merchant .— ^partaxi v. 
Credit Lyonnais (1886), 2 T. L. R. 178, C. A. 

667. Annuitant under will — Annuity secured by 
bond.] — Testator, previous to the marriage of his 
daughter, gave to the trustee of her settlement a 
bond, whereby he boimd himself, his heirs, exors. 
& ^rainistrators, in the sum of £3,000 the con- 
dition of the bond to become void upon payment 
of an annuity of £200 for the benefit of his 
daughter. Testator appointed another daughter 
his sole devisee. The annuity was duly paid. 
Upon bill by the daughter alleging that there 
were grounds for believing that the real estate of 
testator was being wasted, & praying to have the 
annuity secured ; — Held : the daughter was 
entitled to a decree declaring that she had a lien 
on testator’s real estate to the amount of the 
value of the annuity in the event of its falling 
into arrear, but that she must pay the costs of 
all parties to the cause. — Norman v. Johnson 
(1860), 29 Beav. 77 ; 2 L. T. 759 ; 6 Jur. N. S. 
905 ; 8 W. R. 300 ; 64 B. R. 655. 

Annotaii^ .‘—Bsld, Burrell v. Delevante (1862), 30 Beav. 
650. Mentd. Woolaaton v. Woolaeton (1877), 37 L. T. 

\ Fane (1879), 13 Ch. D. 228 ; Blackett v. 

Blackett (1884), 51 L. T. 427. 

658. Claim by receiver In bankruptcy for re- 
muneration — Assets handed over to tnistee.l — 

A receiver appointed imder a liquidation petition 
handed over assets to the trusts who was after- 
wards appointed. When the receiver asked for 
payment of his charges, it appeared that the 
assets had been wasted by the trusts, & were 
insufficient for payment of the costs of the liquida- 
tion other than the receiver’s charges: — Held: 
the receiver had no Hen for his charges upon the 
assets he had handed over to the trustee, & no 
locus standi to impeach the management of the 
trustee, &, therefore, the ct. could make no order 
against the trustee for the payment of his charges. 
— Re Maltby, Ex p. Browne (1880), 16 Oh. D. 
497 ; 43 L. T. 682 ; 29 W. R. 921, 0. A. 
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ISecjt. 4.— PRIORTIIES. 

AfSS?* concealment— 

Alter notiM of second Incumbrance.] — Scmble: 

P®’^y who has a prior equitable lien upon 
a fund, receives notice of a second incumbrance 
made without any previous communication with 
or inquiry from him, but conceals his prior equity 
& mak^ paynients to the second incumbrancer 
inconsistent with it, he will be postponed. — 
Mangles v. Dixon (1849), 1 Mac. & G. 437 : 

1 H. & Tw. 642 ; 19 L. J. Ch. 240 ; 47 E. R. 
1625, L. C. ; on appeul (1862), 3 H. L. Cas. 702, 
H. L. 

Mentd. Rolt v. White (1862), 3 De G. J, & 

Sm. 360 : Watson v. Mid Wales Ily. (1867), L. R. 2 C. P. 

593 ; Higflrs v. Assam Tea Co. (1869), L. R. 4 Exch. 

387 : Rodger v. Comptolr d’Escompte de Paris (1869). 

L. A. 2 P. C. 393; Leask v. Scott (1877). 2 Q. B D. 

376 ; Watts v. Driscoll, [1901] 1 Ch. 294 ; Stoddait v. 

Union Trust (1911), 81 L. J. K. B. 140. 

660. Sufficiency of notice.] — Where 

an equitable lien exists a notice of such lien must 
be such as a mercantile man would act upon. 
Thus, where D. claimed such lien on a cargo, & 
when the legal title to the cargo was announced 
to be in H., D. merely said to H.’s clerk “ the 
cargo is already mine ” & D.’s clerk added “ it’s 
a regular swindle,” but no formal letter or claim 
of lien was written or made to H., this notice was 
insufficient. — Hoare v. Dresser (1859), 7 H. L. 
Cas. 290 ; 28 L. J. Ch. Gil ; 33 L. T. O. S. 03 ; 
5 Jur. N. S. 371 ; 7 W. K. 374; 11 E. R. 116, 
H. L. ; revsg. S. C. sub nom. Dresser v. IIoare 
(1867), 26 L. J. Ch. 61, L. JJ. 

661. Vendor’s lien — As against party advancing 
fund to complete purchase — Effect of resale.] — 
CooD V. CooD & Pollard, No. 725, post. 

662. As against mortgagee — Conveyance 

retained by vendor — Neglect by mortgagee to 
inquire.] — Pltfs. conveyed an estate, but retained 
the conveyance as security for unpaid purchase- 
money. The purchaser mortgaged the estate, 
but the mt^ee. neglected to ask for the first con- 
veyance : — Held : pltfs. had a lien upon the 
estate prior to that of the mtgee. — Worthington 
V. Morgan (1849), 16 Sim. 547 ; 18 L. J. Ch. 
233 ; 13 Jut. 316 ; 60 E. R. 987. 

Annotations : — Bold. Hewitt V. Loofiemoro (1851), 9 Hare, 

449 ; Colyer v. iTnch (1856), 5 H. L. Cas. 905 ; Herrick r. 

Attwood (1857), 2 Do Q. & J. 21 ; Hunter v. Walters, 

Curling r, Walters, Darnell t>. Himtcr (1870), L. R. 11 Eq. 

292 ; Franklin v. Howes (1871), 24 L. T, 348 ; Dixon v. 

Muckleston (1872), 42 L. J. Ch. 210 ; Nortiiem Counties 

of England Fir© Insce. v. Whlpp (1884), 26 Ch. D. 482 ; 


Gamham v. Skipper (1885), 63 L. T. 940: Manners v. 
Mew (1886), 29 Ch. D. 725 ; Oliver tJ. Hinton, [1899] 

2 Ch. 264 ; Berwick v. Price, [1906] 1 Oh. 632 ; Walker 
V. Llnora, [1907] 2 Ch. 104 ; Manks v. Whltelcy, [1911] 

2 Ch. 448. 

663. Representations of mortgagee.] 

— Smith v. Evans, No. 718, post. 

664. No receipt for purchase-money 

In deed — Neglect by mortgagee’s solicitor to 
inquire.] — A person through his son, as solr., lent 
money on mtge. of certain property. The son 
did not inquire whether the purchase-money had 
been paid by the mtgor., & there was no receipt 
for it on the mtgor.’s purchase-deed. The money 
so lent was applied in paying off a mtge. held by 
a third person on the property, & the deeds were 
handed to the son by such third person, not as 
mtgee., but as solr. of the mtgor. : — Held : under 
the circumstances the representative of the 
vendor was entitled to his lien for unpaid purchase- 
money in priority to the mtgee. — Bowen v. Cobb 
(1870), 18 W. R. 911 ; affd. (1871), 19 W. R. 
614, L. JJ. 

Secured by mortgage — As against de- 
bentures.] — See Companies, Vol. X., p. 759, 
No. 4740. 

665. As against carriers claiming general 

lien against purchasers.] — The vendors of goods, 
an American co., authorised their agents, on the 
arrival of the goods in England, to deliver the 
goods to a railway co., for carriage to the buyers 
upon the terms of a consignment note which 
contained a condition that all goods delivered 
to the CO. would be received & held by them 
subject to a lien for money due to them for the 
carriage of & other charges upon such goods, & 
also to a general lien for any moneys due to them 
from the owners of such goods upon any account. 
The vendors’ agents accordingly delivered the 
goods to the railway co. for carriage to the buyers. 
The vendors had paid all freight & charges in 
respect of the carriage of the goods. While the 
goods were still in the possession of the railway 
CO. as carriers the vendors, being unpaid & having 
been informed that the buyers were insolvent, 
gave notice of stoppage in transitu to the railway 
co. The buyers, who had meanwhile become 
owners of the goods by indorsement & delivery 
of the hill of lading, were indebted to the railway 
co. in the sum of £1,170 on a general account. 
The co. claimed, under the condition in the 
consignment note, that they had a lien as against 
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m. Venfidor's lien — As agaitist indy- 
ment.] — A vendor’s lion for unpaid 
purchase-money has priority over the 
lion created by a n^istered Jutkmmnt 
asrainst the vendee. — H uohson v. 
Davis (1863), 4 Gr. 688.— CAN. 


n. ,] — Buboess V. Howell 

(1860). 8 Qr. 37.— CAN. 

o. As against heir of pur- 

chaser.] — FouLDS V. Powell (1858), 6 
Gr. 376.— CAN. 


P. As agoing owner of land— 

On which materuUs tised.}— G raham v 
Williams (1885), 9 O. R. 458,— CAN. 

q. As against lien for worl 

opnc.l — F lack v. Jeffrey (1896), 1( 
Man. L. R. 514.— CAN. 

r. .] — Hayward Lumbei 

Co., Ltd. V. Hammond (Alta.), [1922] ; 
W. W. R. 1176 ; 70 D. L. R. 856.— CAN 

As against voluntari 

— ^ABBLL V. MIDDLETO^ 

(1902), 2 O. L. R. 200.— CAN. 

As against execution creditor. 
—GmoTOY V. Jambs (1860), 10 U. C. K 
lou. — CAN. 

/I V. Richardi 

(1881), R. Id. D, 423.-~-0AN. 

J* — VOL, xxxn. 


0 . .] — Maritime WAitKiiousiNa i 

& Dock Co., Maritime Bank of 
Dominion of Canada v. Nicholson 
(1884), 24 N, B. R. 170.— CAN. 

d. .] — Glover r. Southern 

Loan & Saving Co. (1900), 20 C. L. T. 
66; 31 O. R. 552.— CAN. 

e. ,] — Re Ibex Mining & De- 

VEIA)PMENT Co. OF SLOGAN, LTD. LIA- 
BILITY (1903), 9 B. C. R. 557.— CAN. 

f. .] — Beaver Ltoiber Co., 

Ltd. V. Quebec Bank, [1918] 2 
W. W. R. 1052.— CAN. 

ff. . ] — Imperial Lumber Y ards, 

Ltd. V. Saxton, [1921] 3 W. W. R. 
524.— CAN. 

h. .] — Kennedy Lumber Co., 

Ltd. V. Batke (Sask.), [1922] 3 

W. W. R. 404; 69 D. L. R. 283.— CAN. 

k. Promissory notes taken for 
purchase-money — Priority of notes sold 
— Over notes retained,}-— O ’Do nohodb 
V. Hembroff (1871). 19 Gr. 95. — CAN, 

1. Contractor's lien — As against 
mortgagee.}— H. S. O. 1877, c. 120, 
8. 7, Klvos a contractor a lien for work 
done & materials furnished upon laud 
subject to a mtge., in priority to the 
mtsee., on the amount by which the 
sellinK value of the property has been 


increased by the work & the materials 
of the party furnishing the same. — 
Douglas v. Chamberlain (1877), 25 
Gr. 288.— CAN. 

aa. Under Mechanic’s Lien Act — 
Assignment of contract money — Before 
registration of lien by sub-contractor .] — 
Anly V. Holy Trinity Church (1885), 

2 Man. L. R. 248 ; 3 Man. L. R. 193. 
—CAN. 

bb. .]— Robock V. Peters (1900), 

13 Man. L. R. 124.— CAN. 

oc. .] — St. Pierre v. Rekert 

(1915), 31 W. L. R. 909 ; 23 D. L. 11. 
592 : 8 Sask. L. R. 416. — CAN. 

dd. .] — Dutton-Wall Lumber 

Co., Ltd. v. Freemanson (Sask.), 
[1923] 4 D. L. R. 940 ; 3 W. W. R. 
1317 . — CAN . 

ee. As against mortgagee.] — 

Anderson u. Kootenay Goij) Mines 
(1913), 18 B. C. R. 643. — CAN. 

If. .] — Security Lumbfji 

Co. V. Duplat (1916), 34 W. L. K. 
1131.— CAN. 

gg. .1 — Warwick v. 

Sheppard (1917), 39 O. L. 99 ; 35 
D. L. R. 98.— CAN. 

liji, ,] — Dure v. Boed 
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Sect* 4. — Priorities, Sect. 5 : Sub-Bed. 1.] 

the vendors in respect of the £1}170} due from the 
buyers : — Held : the condition did not confer on 
the railway co. a right to assert a general lien on 
the goods in respect of the debt of the buyers to 
priority to the vendors’ right of stoppage in 
transitu. — United States Steel Products Co. 
V. Great Western By. Co., [1916] 1 A. C. 189 ; 
85 L. J. K, B. 1 ; 118 L. T. 886 ; 31 T. L. B. 
661 ; 69 Sol. Jo. 648 ; 21 Com. Cas. 106, H. L. 
Annotations: — Refd. Booth S.S. C3o. v. Cargo Fleet Iron 

Co., [1916] 8 K. B. 670. Mentd. Denholm v. Shipping 

ControUer (1920), 184 L. T. 878. 

666. Building owner's Hen — As against execu- 
tion creditor of buUder.l — By a building agree- 
ment it was provided that if the builder should 
neglect to proceed with due diligence in the 
peHormance of the work the building owner 
should be at liberty to give notice in writing to 
the builder requiring him to proceed with the 
work with reasonable despatch, & that from the 
date of such notice the builder should not be at 
liberty to remove from the premises any plant 
belonging to him placed there for the purposes of 
the works, &> that the building owner should 
have a lien upon such plant thenceforward until 
the notice was complied with. A judgment 
having been recovered by a third person against 
the builder, the sheriff entered under a fi. fa., & 
seized in execution of the judgment certain plant 
belonging to the builder which had been brought 
by him to the premises for the purposes of the 
work. After the seizure by the sheriff, & while 
the plant was still on the premises & unsold, the 
building owner gave to the builder, who had not 
proceeded with due diligence to the performance 
of the works, notice under the contract to proceed 
therewith, & he thereupon claimed as agamst the 
execution creditor a lien on the plant : — Held : 
the intervening seizure by the sheriff prevented 
the building owner’s right of lien under the notice 
from taking effect. 

After the notice [under the agreement] had 
been given, the sheriff, in execution of a judgment 
against the builder, could seize only subject to 
that lien. Here li^fore notice was given the 
sheriff seized, & after a seizure by the sheriff it 
was no longer competent for the building owner 
to acquire a lien by giving notice (Phixjjmorb, J.). 
— Byford r. Russell, [1907] 2 K. B. 622 ; 76 
L. J. K. B. 744 ; 97 L. T. 104, D. 0. 

See, generally. Building Contracts, Vol. VII., 
pp. 415, 416. 

667. Executor's Hen lor debt due by legatee — 


I As against mortgagee of legacy.^ — One of the 
' residuary legatees mortgaged his share, after 
which a debt of the legate for which testator was 
surety was paid out of his estate : — Held : the 
lien of the exors. had priority over the mtee. — 
WiLLBS V. Grbbnhill (No. 1) (1860), 29 Beav. 
876 ; 80 L. J. Ch. 808 ; 9 W. B. 217 ; 64 E. B. 
678. 

Annotations : — Conid. Re Melton, Milk v, Towei 
1 Oh. 37. Mentd. Newman r. Newman (1886), 

674 : Re Palmer, Palmer v. darko (1694), IS 
Re TiA.ngha.rD , Otway v. Langham (1896), 74 L 
Re Wateon, Turner v. Watson, [1896] 1 Ch. 

Goy, Farmer v. Qoy, [1900] 2 (ZJh. 149 ; Lloyd’i 
Pearson, [1901] 1 Ch. 868 ; ite Brown & Gregory, Shep- 
heard v. Brown & Gregory, Andrews v. Brown & Gregory, 
[1904] 1 Ch. 627 : Rhodesia Goldfields, Partridge v. 

toiodesia Goldfield, [1910] 1 Ch. 239. 

668. Innocent purchaser of goods bearing 
pirated trade mark — ^As against costs of owners of 
trade mark.] — The owner of a trade mark obtained 
an injimction against a dock co. restraining them 
from parting with certain imported goods to 
which the trade mark had been fraudulently 
affixed. Subsequently it appeared that the dock 
warrants had been indorsed for value to a person 
innocent of the fraud. Upon motion by the 
holder of the warrants : — Held : upon his removing 
the trade mark he was entitled to have the 
injunction dissolved, without providing for pltf.’s 
costs of suit. The priorities of lien upon the 
goods were declared to be : (a) the charges of the 
dock co. including their costs of suit ; (6) the 
moneys advanced oy the holder of the warrants, 
including the costs of the motion which he was 
ordered to pay to the first instance ; (c) pltf.’s 
costs of suit. — -PONSARDIN V, PETO, Hx p, UZIBLU 
(1863), 33 Beav. 642 ; 3 New Bep. 237 ; 9 L. T. 
667 ; 10 Jur. N. S. 6 ; 12 W. B. 198 ; 56 B. B. 
618 ; eub nom. Be Uzielu, Ponsardin v. Pbto, 
33 L. J. Ch. 371. 

Annotation : — Re!d. Moet v. Pickering (1878), 47 L. J. Ch. 
627. 

As against execution creditor.] — See Execution, 
Vol. XXI., pp. 602, 603. 


R. 220; 

, T. 611 ; 
926; Be 
} Bank v. 


Sect. 5. —ENFORCEMENT. 

SuB-8Bcrr. 1 . — In General. 

669. Jurisdiction to enforce — Court exercising 
special statutory Jurisdiction — No Hen conferred by 
statute.] — The ct., sitting upon railways, cannot 
give effect to an equitable lien on the fimd to ct., 
where no equitable jurisdiction is given to the 


[1917] 1 W. W. R. 1395 ; 34 D. L. R. 
38 ; 27 Man. L. R, 417.— CAN. 

b. .1 — Dominion Lumbeb 

& Fuel Co., Ltd. d. Paskov (M^.). 
[1919] 1 W. W. R. 657.— CAN. 

0. .] — Canadian Lumber 

Yards, Ltd. v. Dunham (1920), 2 
W. W. R. 1029 ; 63 D. L. R. 47^.— 
CAN. 

d. .1 — McRae v. Planta, 

[1924] 2 D, L. R. 408 ; 2 W. W, R. 
323 ; 33 B. C. R. 395. — CAN. 

Where material sup- 
plied before mortgage registered.lr-' 
O’Brien v. Clauson (Alta.), [1923] 2 
W. W. R. 895.— CAN. 

1. Lien registered between 

mortgages.] — Western Canada Saw* 
milih. Ltd. v. Portz (Saak.), [1928] 
3 W. W. R. 1314.— CAN. 

^ Z* Mortgage registered be- 

tween liens.] — Security Lumber Co., 
Ltd. V. Johnson j[8aak.), [1924^ i 


D. L. R. 434 
CAN. 

h. ■ " ' .]— Be 


3 W. W. R. 
Bmpxbb Bbbwini 


& Maltino Co., Rourkjc & Cass’ 
Claim (1891), 8 Man. L. R. 424.— CAN. 

k. .] — Wortman t>. Frid- 

Lewis Co. (1916), 83 W. L. R. 119 ; 
9 W. W. R. 812.— CAN. 

l. Lien for arrears of rent A 
damages for non-repair — As against 
agreement to pay for new buUding .] — 
Ambrose v. Fraser (1887), 14 O. R. 
651.— CAN. 

m. Dividend raised by lien less 
than detft — Apportioned pro rata .} — 
Hood v. Coleman Planing Mill 
& Lumber Co. of Bxtblinoton (1900), 
27 A. R. 203.— CAN. 

n. Assignment by oontraator — 
Sub-contracior^s priority,] — Ottawa 
Steel Castings CX>. v. Dominion 
Supply Co. (1904), 25 0. L. T. 68 j 6 
O. W. R. 161.— CAN. 

o. Effect of notice of sale to lienor.] 
— T^kar V. Carrioan (1909), 11 
W. L. R. 621.— CAN. 

p. As agalnd distress by landlord.] 
— k Riobaro V. Angus (1911), 
19 W. L. R. 648.— 4}AN. 


q. Several liens — Money paid into 
court in respect o/ one.}— M anitoba 
Bridge & Iron Works, Ltd. v. Gil- 
lespie (1914), 29 W. L. R. 394 ; 6 
W. W. R. 1682 ; 20 D. L. R. 624.— 
CAN. 

r. As against ecniractor's surety.] 
— <3rown Lumber Co., Ltd. v. Smythx 
(Alta.), [19231 3 D. L. R. 9SS ; 2 
W. W. R. 1019.— CAN. 

t. Rights of Crown,] — Walker v. 
Mikudib <Doal Co., Hanway v. 
Minudis Coal Co. (N. S.), [1924] 2 
0. L. R. 645.— CAN. 

a. Consignee of West Indian estate — 
Priority over alt other inoumbrtmoes.] 
— LoOKE V. Eyans (1849), 11 1. Sq. R. 
ii2.— IR. 

PART V. SECT. 6, SUB-SSOT. 1. 

aa. Jurisdiction to enforoe .] — BbcoRD 
t>. Trumm (1890-91), 20 O. R. 174.— 
CAN. 

bb. .] — J400BS t). Robinson 

(1896), 16 P. R. 1.— CAN. 

00. .}— ORAnSMEN e. BUNTER 
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ct. by the Bailway Acts . — Be Manchbstbr & 
Bolton Bailway Act, Ex p. Ford (1838), 2 
Jut. 1037. 

670. Mode of enforcement — General rule — By 
sale.] — Neate v» Marlborough (Duke), No. 403, 
ante. 

671. .] — (1) Though an equit- 

able charge or lien usually confers a right to have 
the property sold, the owner of an equitable 
charge or hen on an undertaking or business 
acquired under statutory powers & for public 
pu^oses is not entitled a judicial sale of such 
undertaking for the payment of his debt, if the 
purposes for which the undertaking was acquired 
woiild be defeated or seriously affected thereby. 
A tramway co., like a railway co. & a waterworks 
CO., is within this exception to the general rule. 

(2) Bight to have the appointment of a receiver 
& manager. 

(3) Speaking generally, the owner of an equit- 
able charge or lien on property as a security for 
money wWch is due & payable has a right to a 
judicial sale of that property in order to satisfy 
the charge or lien {per CuR.). — Marshall v. 
South Staffordshire Tramways Co., [1895] 
2 Ch. 36 ; 64 L. J. Ch. 481 ; 72 L. T. 542 ; 43 
W. B. 469 ; 11 T. L. B. 339 ; 39 Sol. Jo. 414 ; 
2 Mans. 292 ; 12 B. 275, C. A. 

Annotations: — As to (2) Reid. Bartlett v. West Metro- 
politan Tram. Co. (1893), 69 L. T. 560 ; Peggo v. NeatL 
District Tram. Co., [1895] 2 Clh. 508. Generally, Mentd. 
Re St. Neots Water Co. (1906), 22 T. L. K. 478 ; Re 
Crystal Palace Co., Fox v. Crystal Palace Co. (1911), 
104 L. T. 251 ; Re Woking Urban District Council 
(Basingstoke Canal) Act, 1911, [1914] 1 Ch. 300. 

672. Exceptions to rule — Where total 

destruction of object Is Involved — Trust estate.] — 

The rebuilding of a dissenting chapel was entrusted 
to three of the several trustees in whom the estate 
was vested. There being a deficiency of money, 
they borrowed, on a deposit of the title deeds of 
the chapel, £500, which they personally engaged 
to pay. Interest was, for a long time, paid out 


of the chapel funds, but ultimately, the repre- 
sentatives of the trustees were compelled to pay 
the money. The legal estate was vested in n^ 
trustees : — Eeld .* the representatives of the 
persons who had paid the £600 had a lien on the 
deeds, but they were not entitled to a decree for 
foreclosure or sale, as by granting such reli ef t he 
trust would be altogether destroyed. — Darke v. 
WilliAmson (1858), 25 Beav. 622 ; 32 L. T. O. S. 
99 ; 22 J. P. 705 ; 4 Jur. N. S. 1009 ; 6 W. B. 
824 ; 63 E. B. 774. ^ 

Annotation : — Bold. Grissoll V. Money (1869), 38 L. J. Cn. 
312* 

678. Public undertaking — 

Tramway company.] — Marshall v. South Staf- 
fordshire Tramways Co., No. 671, ante. 

674,. Railway company.] — 

Marshall v. South Staffordshibe Tramways 
Co., No. 671, ante. 

676. Waterworks com- 

pany.] — Marshall v. South Staffordshire 


Tramways Co., No. 671, ante. 
See^ alsOy No. 700, post. 

676. By appointment 


of receiver.]- 


Winchester (Bp.) v. Mid-HLants By. Co., No. 
628, ante. 

677. .] — Marshall v. South Staf- 

fordshire Tramways Co., No. 671, ante. 

See, generally, Beceivbbb. 

678. By custody off title deeds — Realty 

purchased with advance by trustees of personalty.] — 
Testator gave real & personal property in trust to 
accumulate rents & profits during the minority 
of H., who was to be, &> in fact was, let into 
possession on attaining twenty-one, as tenant for 
life. A private Act authorised land to be pur- 
chased by the ct. at the instance of a tenant for 
life of full age, & to be paid for out of the per- 
sonalty. The moneys so paid were to be deemed 
a debt from the real to the personal estate, which 
was to be held by the trustees as part of the 
personalty & secured by a lien on the purchased 


(1908), 7 W. L. R. 837 ; 1 Sask. L. R. 
88.— CAN. 

e. .1 — MgKknzik V. Murray 

(1909), 11 VV. L. R. 123.— CAN. 

f. .] — Monarch Lumber Co.. 

Ltd.u. Wall (Saak.), [1923] 3 W.W. R. 
1117.— CAN. 

g. ,] — Entire & exclusive 

jurisdiction over actions to enforce 
meohaniCH’ liens is vested in the dis- 
trict ct. of the Judicial district wherein 
the property against which the lien is 
sougnt to be enforced is situated. 
— Reliance Lumber Co. v. Haokktt 
(Sask.), [1924] 3 W. W. R. 605. — CAN. 

670 1. Mode of enforcement — General 
rule — By sale .) — Rudy v. Son>iore 
(1916), 34 W. L. R, 1122.— CAN. 

670 11. .]— Hill v. 

Brown (1844), 8 I, Eq. R. 403. — IR. 


674 i. 


Exce,ptiona to rule 


— Public undertaking — Railway com - 
vany .] — The Ct. of Ch. will not direct 
the sale of lands required for the use 
of a railway co., to enforce the pay- 
ment of a moohanlo’s lien for work 
done on the property. — Breeze v. 
Midland Ry. Co. (1879), 26 Gr. 225. 
—CAN. 

h. By ctcHon — Mechanic's lien 

— Time for commencement of ocfion.] 
— Burritt V. Renxhan (1877), 25 Gr. 
183.— CAN. 

1j. .1 — McCor- 

mick V. Bullivant (1877), 25 Gr. 278. 
—CAN. 

1. .] — Walker 

V. Walton (1877), 1 A. R. 679. — CAN. 

.]— Bank 

or Montbsal v, Worswick, Cass. 
Dig., 2nd ed. 626.— CAN. 


n. .]— Johnson 

u. Braden (1887), 1 B. C. R.. pt. 2, 
265.— CAN. 

0. .]— Roberts 

V. McDonald (1888), 15 O. R. 80. — 

CAN. 

.] — Cole 

V. Hall (1891), 13 P. R. 100.— CAN. 

Q. .1— Dunn 

V. Holbrook & Bain (1900), 7 B. C. R. 
503.— CAN. 

r, .] — Demp- 

ster V. Wright {circa 1901 ), 21 C. L. T. 
88.— CAN. 

.] — Canada 

Sand Lime Brick Co. v. Ottaway 

(1907), 10 O. W. R. 686, 788 ; 15 

O. L. R. 128.— CAN. 

a. .1 — Bruce v. 

National Trust (1913), 24 CL W. R. 
688 ; 4 O. W. N. 1372 11 D. L. R. 

842.— CAN. 

• i_ TJrwTowVD 

V. Belle-Isle (1913), 41 N. B. R. 609; 
14 D. L. R. 146. — CAN. 




00 . 


Practice.]- 


Douglas v. (Jhambbrlain (1877), 25 
Gr. 288.— CAN. 

dd. .] — McLen- 

nan V. Winnipeg Corpn. (1882), 3 
Man. L. R. 474.— CAN. 

eo. .] — 

Haugarty V. Grant & Ductk (1882), 
2 B. C. R. 173.~CAN. 

ff. .] — Orr V. 

Davie (1892), 22 O. R. 430.— CAN. 


KK- 


-.1 — 


Holden t>. Bright Prospbcib Gold 
Mining & Development Co. (1899), 
6 B. C. R. 439.— CAN. 
hh. .] — Crerar 


\‘to. (1902), 


0, i-l — 

Champion v. World Building, Lto* 
(1914), 29 W. L. R. 299 ; 6 W. W. R. 
233, 1469 ; 18 D. L. R. 565 ; 20 

B. C. R. 166.— CAN. 

,j. .] — Kbnd- 

LER V. BkRNSTOOK (1915), 8 O. W. N. 

122 ; 33 O. L. R. 361.— CAN. 

a*. .] — North- 

ern Lumber Mills, Ltd. v. , Rioe 
(1918), 41 O. L. R. 201 ; ISO. W. N. 
230 ; 40 D. L. R. 128.— CAN. 

bb. .1 — Easson 

& Co. V. Murray (1904). 23 N. Z. L. R. 
802.— N.Z. 


V. Canadian Paoifjc Ry 
23 C. L. T. 171; 5 O. L. R. 383 '; 
2 O. W. R. 187.— CAN. 

— — - .1 ^1 — 

V. Bannkbman (1908), 1 Alla. L. R. 
98.— CAN. 

11. .] — High 

River Trading Co. v. Anderson 
(Alta.) (1909), low. L. R. 126.— CAN. 

mm. .] — Brad- 

shaw V, Saucerman (Yuk.) (1912), 21 

W. L. R. 65 ; 4 D. L. R. 476 ; 18 
B. C. R. 41.— CAN. 

nn. .] — Foster 

V. Beooklkbank (1915), 8 W. W. R. 
464.— CAN. 

V. Thomson (1916), 34 W. irR.°7^^ 
10 W. W. R. 865.— CAN. 


pp. 


Monday t>. Trumblby Sc Imperial 
Elevator & Lumber Oo., Ltd. (Saak.). 
[19221 3 W. W. R. 94 ; 67 D. L. H 
586.— CAN. 

•J qq. — .] — Beaveh 

U 2 
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8€ct. 5. — Enforcement: Sub-aecta. 1 <& 2 1 A,] 

land. Subject to such lien the purchased land 
was to be settled on the trusts of the will : — 
Held: as to land so purchased, the trustees, so 
long as their lien existed, were entitled to the 
custody of the title deeds. — ^Wheeler v. Tootell 
(1903), 51 W. R. 693 ; 47 Sol. Jo. 710. 

670. By action — Claim must be consistent 

with continued existence of contract.] — D ansk 
Rekylriffel Syndikat Akt. V. Snell, No. 600, 
ante, 

680. Lien arising out of illegal contract.] — 

No play can lawfully be acted for hire, gain, or 
reward, within twenty miles of London, without 
the authority of letters patent from the Eling, or 
of a licence from the I^rd Chamberlain ; & no 
such letters patent or licence can be granted so 
as to authorise the performance of plays at any 
place, except within the city or liberties of West- 
minster, or where the King may happen to reside. 
An agreement, therefore, for a partnership in 
acting plays at a theatre situate within twenty 
miles of London, but not within the city or 
liberties of Westminster, or in the place of the 
King’s residence, is one to which the ct. will not 
give effect. 

It was urged that pltf. ought at least to recover 
the money he had advanced ; & it was said that 
he had a lien for it upon the property purchased. 
If pltf. be entitled to recover back the money 
paid, & that right be a personal demand against 
deft., this is not the ct. in which such a demand 
can be enforced ; & as to the alleged lien, it is 
sufficient to observe that no such case is made by 
the bill. If it had been, it is difficult to imagine 
how such a case could have been supported, con- 
sistently with the ground upon wmch the ct. 
declines to give to pltf. the benefit of his contract ; 
for such, undoubtedly, would, to a certain extent. 


be giving him the benefit of it. The mere pay- 
ment of the money can mve no lien. You must, 
therefore, look to the con&act to raise the question 
of lien ; & if pltf. be entitled to any lien, it must 
be upon or in consequence of the illegal contract ; 
but I do not consider this question as before me. 
It is undoubtedly a case of great hardship upon 
the pltf. to have parted with his money, & now 
to be denied the fruits of it ; but this hardship is 
common to all cases of contract which cannot be 
enforced, from their illegality (Lord Oottenham, 
C.). — Ewino V, OsBALDiSTON (1887), 2 My. & Cr. 
63 ; Donnelly, 179 ; 6 L. J. Ch. 161 ; 1 Jur. 50 ; 
40 E. R. 661, L. C. 

Annotations : — Reid. Aboraman Ironworks v. Wlckena 
(1868), L. R. 6 Eq. 485. Mentd. Levy v. Yates (1838), 
8 Ad. & El. 129 ; King of Two Sicilies v. Willoox (1861), 
1 Sim. N. S. SOI. 

SeCf generally^ Contract, Vol. XII., pp. 279, 
et aeq. ; Specific Performance. 

681. Right to interest.] — By orders of the ct., 
made in 1862 & 1863, certain costs to which a 
petitioner was entitled were directed “to be 
added to the moneys secured to him ’’ by a deed, 
& it was ordered that the same should “ stand as 
a charge upon “ the property comprised in the 
deed. The deed referred to was a grant, in con- 
sideration of £400, of an annuity of £40 a year 
for lives to the petitioner, secured by the covenant 
of the grantor, & by a charge of the annuity upon 
certain specified real & personal estate. The 
order said nothing about interest : — Held : in- 
dependently of l^licitors Act, 1800 (c. 127), 
inasmuch as the costs were an equitable charge, 
they bore interest at four per cent. — Lippard v. 
Ricketts (1872), L. R. 14 Eq. 291 ; 41 L. J. Ch. 
695 ; 20 W. R. 898. 

Annotations: — Coiisd. Eardley v. Knight (1889), 41 Ch. D. 
637 ; lie Drax, Savlle v. Drax, [1903] 1 Ch. 781. 

Vendor’s lien.] — See Sect. 3, sub-sect. 20, 

B. (5), ante. 


Lumber Co., Ltd. v. Burns (Sask.), 
[1922] 3 W. W. R. 383 ; 69 D. L. R. 
303.— CAN. 

c. .] — Security 

Lumber Co. v. Thielens (Sask.), 
[1922] 3 W. W. R. 385 ; 70 D. L. R. 
69.— CAN. 

d. .]— Re 

Boutin's Jnbolve.vt Estate (1860), 
4 Nfld. L. 11. 519.— NFLD. 

e. rieading.] — 

SiCKLERw. Spencer (1911), 19 W. L. R. 
557 ; 17 B. C. R. 41.— CAN. 

f. Sufflciencv of 

claim.] — Crappeb v. Gillespie (1909), 
11 W. L. R. 310.— CAN. 

Uncompleted 

work.] — Taylor Hardware Co. v. 
Hunt (1917), .39 O. L. R. 85; 90 
D. L. R. 504.— CAN. 

h. Remedy con- 

fined to increased valve..] — Dutton tj. 
Horning (1895), 26 O. R. 252. — CAN. 

k. Parties to 

action.] — Haycock v. Sapphire Corun- 
dum Co. (1904), 24 C. L. T. 66 ; 7 
O. L. R. 21; 2 O. W. R. 1177. — CAN. 

Abramovitch V. Vrondessi (1913), 24 
W. L. R. 439 ; 11 D. L. R. 352 ; 23 
Man. L. R. 383.— CAN. 

Brown v. Allan (1913), 25 W. L.*^R. 
128 ; 4 W. W. R. 1306 ; 13 D. L. R. 
350 ; 18 B. C. R. 326.— CAN. 

n. .]— Canada 

Foundry Co., Ltd. v. Edmonton 
Portland Cement Co., Ltd. (Alta.), 
[1919] 2 W. W. R. 310.— CAN. 


11924] 3 D. L. R. 563 ; 2 W. W. R. 


769 ; 18 Sask. L. R. 360 ; affg., [1924] 
2 D. L. R. 192 ; 1 W. W. H. 942.— 

CAN. 


p. Costs.] — 

Humphreys v. Cleave (1904), 15 Man. 
L. R. 23.— CAN. 


McDonald Dure Lumber Co. v. 
Workman (1909). 18 Man. L. R. 410. 
—CAN. 


r. 

Pioneer Lumber Co. v. 


.] — 

Rooney 


(1911), 19 W. L. R. 913; 1 W. W. R. 


Ill ; 4 Alta. L. R. 1.— CAN. 


t. Form of judg- 

ment ,] — William Head Ch. v. Coffin 
(1910), 13 W. L. R. 663.— CAN. 


a. Appeal.] — 

Pearoy V. Foster (1921), 67 D. L. R. 
245 ; 51 O. L. R. 354.— CAN. 


b. .] — McManus 

V. Rothschild (1911), 20 O. W. R. 
469 ; 3 O. W. N. 291 ; 25 0. L. R. 
138.— CAN. 


.] — Dick 

Standard Underground Cabik Co. 
(1912), 23 O. W. R. 19; 4 O. W. N. 
57 ; 7 D. L. R. 64.— CAN. 

bb. .] — Fle'it(J. A.), 

Ltd. V. World Building, Ltd. (1914), 
26 W. L. R. 612 ; 6 W. W. R. 1127 ; 
19 B. C. R. 73.— CAN. 


00 . Proceedings in 

rem .] — The whole scope of Mechanics* 
Lien Act has reference to pro<X)edings 
in rem, which the term Hen implies. — 
Lynch v. Trainor & Aylward (1893), 
7 Nfld. L. R. 744.— NFLD. 


dd. — Woodman*9lien — Time 

for txmmewemen^faxiion.}---QmyioKT) 
V, Belanger (1896), 33 N. B. R. 689. 

—CAN. 


ee. .] — 

Peterson v. Drabeson, Soholt v. 
Drabeson (1910), 15 W. L. R. 87. — 

CAN. 

ff. Practice .] — 

OisEN V. Goodwin, Branson t?. Good- 
win (1915), 43 N. B. R. 449.— CAN. 

gg. Effect of 

eoUusion .] — Murchie v. Fraser (1903), 
36 N. B. R. 161.— CAN. 

• Parties to action.] 
— McNulty r. Clark (1915), 9 O.W.N. 
58 ; 34 O. L. R. 434.— CAN. 

kk. Mechanic* s lien — EguUahle 

remedies.] — Pomerlau v. Thompson 
(1914), 27 W. L. R. 254 ; 6 W. W. R. 
1360 ; 16 D. L. R. 142.— CAN. 

II. Remedies provided 

hy statute.] — A mechanics’ lien is the 
creature of statute & enforceable only 
08 may be provided by the statute 
creating it. — S huttle worth e. Sey- 
mour (1914), 28 W. L. R. 282 ; 6 
W. W. R. 1100 : 7 Sask. L. R. 74.— 
CAN. 

mm. .] — Jones v. Cowdkn & 

Fraser (1874), 34 U. C. R. 346. — 
CAN. 

nn. Thresher — Seizure of grain 

d? sale .] — The right of a thresher is 
not merely a passive lien ; he may 
seize it sell the grain to realise his 
claim. — Hill tJ. Stait (1018), 25 

W. L. R. 475 ; 5 W. W. R. 226 ; 14 
D. L. R. 168 ; 23 Man. L, R. 832.— 
CAN. 

00. — c — .) — B rllo. Cross, 

[1917] 8 W. W. R. 242 ; 86 D. L. R. 
459 ; 10 Bask. L. R. 286.— CAN. 

PP 

Co., Ltd. v. Younglovk, [19171 3 
W. W. R. 468.— CAN. 
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Pabt V— Equitable Lien. 


Sub-sect. 2. — Particular Cases. 

A, Unpaid Vendor. 

682. Mode of enforcement — By sale — Under 
express power In conditions of sale .] — Ex p. 

Hunter (1801), 6 Ves. 94 ; 81 B. R. 955, L. 0. 

Annoiaiions : — Mentd. Re Bulmcr, Ex p. Johnson (1853), 

3 Do G. M. & G. 218 ; Re Johnson & Gillman, Ex p. 

Oomoll (1861), 6 L. T. 696: Re Fox & Jacobs, Ex p. 

Discount Bankingr Co. of England & Wales, [1894] 1 

Q. B. 438. 

683. Under order of court — Right to 

prove for deficiency in bankruptcy of purchaser.] — 

Be Hart, Ex p. Gydb (1823), 1 Gl. & J. 323, L. C. 

Annotations: — Befd. Hope v. Booth (1830), 9 L. J. O. S. 

K. B. 21 ; Re peters (1845), 5 L. T. O. S. 222. 

684. .] — A. agreed with 

B. by deed that he. A., would, on payment of 
£900, as thereinafter mentioned, grant, sell, & 
convey to B. the messuage, lands, & premises 
therein mentioned ; & B. covenanted to pay the 
said sum on or before Jan. 1, then next, or when- 
ever a good title to the said messuage, etc., should 
be tendered to him ; but it' was agreed that if B. 
should, on or before Jan. 1, be desirous that that 
sum should remain a charge on the premises, then 
B. might require the same, so that upon the 
completion by A. of the conveyances, B. should 
execute to A. proper conveyances for securing the 
sum of £900 on the premises, with interest. B. 
gave due notice that he would require the purchase- 
money to remain a charge on the premises for five 
years ; he was let into possession & received the 
rents, & in July, 1828, became bkpt., & half a 
year’s interest being in arrear for more than 
thirty days, A. distrained on the tenants then in 
possession of the premises. The assignees i^aid 
the amount of the distress. On Oct. 16, 1828, 
after the bkpt. had obtained a certificate, another 
half-year’s interest became due, & an action of 
covenant was brought against the bkpt. to 
recover the same. He pleaded the bkpcy. 
generally : — Held : the unpaid vendor was en- 
titled to have the estate resold, & the produce 
& interest applied in payment of the purchase- 
money, & to prove against the estate for the 
residue. — Hope v. Booth (1830), 1 B, & Ad. 498 ; 
9 L. J. O. S. K. B. 21 ; 109 E. R. 872. 

Annotation: — Beld. Re Peters (1845), 5 L. T. O. S. 222. 

685. Death of purchaser.] 

— Vendor of an estate obtained a decree for 
specific performance, with a declaration that, if 
the purchase-money was not paid by a given day, 
the estate should be sold, the proceeds paid to the 
vendor, & the purchaser be made personally liable 
in the event of any deficiency. The master fixed 
the day of payment, but the purchaser died before 
that day insolvent, & a creditors’ suit was insti- 
tuted for the ad ministration of his assets. Upon 
a bill of revivor & supplement filed by the vendor, 
praying to have the benefits of the creditors’ suit 
as well as his own : — Held : he was not entitled 
to prove against the general assets of testator, & 
at the same time to reserve his lien on the estate 
contracted to be sold ; in case of a deficiency in 
the general assets. — Rome v. Young (1838), 3 
Y. & C. Ex. 199 ; 2 Jur. 963 ; 160 E. R. 980 ; 
evbaequent proceedings (1840), 4 Y. & C. Ex. 204. 

See, generally. Bankruptcy, Vol. IV., pp. 388, 
389, Nos. 3664-3667. 


686. Subsequent Act affecting 

land.] — The vendor’s title & the contract bei^ 
admitted, decree will be made for sale, & satis- 
faction to the vendor out of the moneys, &; for 
payment of the deficiency, if any, by the pur- 
chaser, notwithstanding an Act of Parliament 
has dealt with the lands in question since the 
date of the contract. — Nash v. Worcester 
Improvement Comrs. (1866), 1 Jur. N. 8. 973. 

Annotation : — Reid. Haynes v. Haynes (1861), 1 Drew. & 

Sm. 426. 

Land compulsorily required^ 

See Compulsory Purchase op Land, Vol. Xl., 
pp. 230, 231. 

687. Land used for construction 

of railway.] — Walker v. Ware, Hadham & 
Buntingford Ry. Co., No. 632, ante. 

688. .] — Winchester 

(Bp.) V. Mid-Hants Ry. Co., No. 628, ante. 

689. Effect of statutory pro- 

vision for arbitration.] — By a railway Act, amongst 
the matters referred to arbitrators were the legal 
& equitable rights & interests of cos. whose lines 
were worked by the co., the rights of any person 
having or claiming any lien upon any lands in 
which the co. were interested, & all matters in 
question in all suits in which the co. were parties ; 
& it was enacted that the powers of the arbitrators 
should extend to ascertain & determine the 
matters aforesaid. It was also enacted that the 
Crystal Palace Ry. should be “ worked & main- 
tained ” by the co. “as an inteCTal part of the 
co.’s undertaking ” ; that certain half-yearly pay- 
ments should be made to the Crystal Palace Ry. 
CO., & that such payments, & the property of the 
Crystal Palace Ry. co., should be subject, “ as 
respected the creditors of that co., to the same 
rights k, remedies as could now be enforced 
against the tolls & property of that co.” At this 
date the London, Chatham, & Dover By. co. 
were working the Crystal Palace Ry. line under a 
resolution of their own directors, without any 
lease or agreement ; & a suit was pending against 
both companies by an unpaid vendor of lands of 
which possession had been taken by the Crystal 
Palace co. in 1864 & 1865, & upon part of which 
the line had been constructed. In this suit the 
London, Chatham, & Dover co., who were made 
co-defts. by amendment, had answered, pleading 
that they were unnecessary parties ; but at the 
hearing, in Mar. 1868, it was declared that, upon 
default of payment within one month by the 
Crystal Palace co. of what should be certified to 
be due, pltfs. would be entitled to a lien on the 
lands against both cos. Default was made by the 
Crystal Palace co., & shortly afterwards pro- 
ceedings in the suit were, by the arbitrator’s first 
award, stayed as against the London, Chatham, 
& Dover co. only. Upon petition by pltfs., 
praying that the amount due under the above 
order for principal, interest, & costs, might be 
raised by a sale of the lands, & in the meantime 
for an injunction & receiver, & other relief 
Held : the above mentioned Act did not interfere 
with the rights of the petitioners ; & order made 
as prayed. — St. Germans (Earl) v. Crystal 
Palace Ry. Co. (1871), L. R. 11 Eq. 668 ; 24 
L. T. 288 ; 19 W. R. 684. 


PART V. SECT. 6, SUB-SECT. 2.— A. 

687 i. Mode of enforcement — By sale 
— Under order of court — Land used for 
construction of raihpay.y—An unpaid 
vendor is entitled to a lien on the 
lands of a railway oo., & in default of 
speolflo perfonnanoe Sc payment, to 
a sale, but is not entitled to an In- 


junotiou. — Kf.ane v. Atiienby Sc 
Ennis Junction Ry. Co. (1870), 19 
W. R. 318.— IR. 

t. .] — A vendor 

who has conveyed without receiving 
the purchase money, is entitled against 
the vendee to a decree for the sale 
of the property Sc payment of any 


dofleienoy. — S andxrson v. Bubdbtt 
(1869), 16 Gr. 119.— CAN. 

a. .] — Anoix}- 

American Trust Co. ti. Lonowortb 
(1915), 31 W. L. R. 950 ; 24 D. L. R. 
222.— CAN. 

b. By seizure — Judgment for 

larger sum remaining unsatisfied.}— 
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Lien. 


Sed. 6. — Enforcement: Sttb-sed, 2, A.t B, & C» 
Sect, 6.] 

690. By injunction — ^Against liquidator 

of vendor company — Restraining sale of fixed 
machinery & plant.] — Where a bill was filed 
against a co. in liquidation to enforce an alleged 
lien for unpaid purchase-money against the 
property of the co., part of which property con- 
sisted of fixed machinery & plant, an injunction 
was granted to restrain the official liquidator 
from selling that fixed plant & machinery. — 
Blakely v. Dent, Re Blakely Ordnance Co., 
Ltd. (1867), 16 W. R. 663, L. JJ. 

By restraint of user — Land compulsorily 

acquired — Statutory company for public purpose.] — 
See Compulsory Purchase op Land, Vol. XI., 
pp. 230, 231, Nos. 1185-1192. 

691. By order for possession — After 

attempted sale.] — After an order has been made 
for enforcing the lien of an unpaid vendor to 
a railway co., who have made their line & are 
runnmg trains over the land, by a sale by 
public auction, if no bid has been made at such 
^e, the ct. will not make an order to let pltf. 
into possession, since he must be taken to, have 
elected his remedy by asking for a sale ; nor 
will it discharge the order for sale in order to 
get rid of the assumption that the legal title to 
the land had passed to the co. In such a case 
the ct. ordered a resale by public auction, or by 
private contract. — Williams v. Aylesbury & 
Bucihngham Ry. Co. (1873), 28 L. T. 547 ; 21 
W. R. 819, L. 0. 

Annotations: — Consd. AUgood v. Merrybent & Darlington 

Ry. (1886), 33 Cli. D. 571. Bold. Ware v. Aylesbury & 

Buckingham Ry. (1873), 21 W. R. 819. 

692. By rescission of contract.] — Lysaght 

V. Edwards, No. 658, wiie. 

693. .] — Hudson v. Williams (1891), 

cited in 62 L. J. Ch. at p. 316 ; 68 L. T. at p. 634 ; 
41 W. R. at p. 375. 

Amw^ion: — ^Folld. Baker v. WilHama (1893), 62 L. J. C:!h. 

694. .] — A vendor of freehold pro- 
perty obtained a decree for specific performance 
of the contract entered into by him for the sale 
of the property, which decree contained a declara- 
tion that he was entitled to a lien upon the 
property in respect of the balance of purchase- 
money due to him from the purcha^r, with 
liberty to apply to enforce such lien in case of 
default on the part of the purchaser in payment 
of such balance. The purchaser made default in 
payment of the balance, & the vendor moved for 
a rescission of the agreement in lieu of attempting 
to enforce the lien : — Held : the agreement might 
be rescinded. — Baker v. Williams (1893), 62 
L. J . Ch. 316 ; 68 L. T. 634 ; 41 W. R. 376 ; 3 R. 306. 

696. Where land subject to incumbrances 

— Decree for specific performance — But no declara- 
tion of lien made.] — Where a decree bad been 
obtamed by a vendor against a railway co. for 
specific performance of a contract for sale, in 
which inquiries were directed to ascertain the 
amount due for damages costs, & the amount, 
when fo und due, together with the purchase- 


money, was ordered to be paid, but was not 
declared to be a charge on the land : — Held : the 
vendor was not entitled, under the liberty to 
Apply* to enforce by petition a lien on the land 
for the sums due, especially as there were incum- 
brancers not paxties to the suit, whose rights 
would be affectied by such lien. — ^A.-G. v. Sitting- 
bourne & Shbbrness Ry. Co. (1866), L. R. 1 
Eq. 636 ; 36 Beav. 268 ; 36 L. J. Oh. 318 ; 14 
L. T. 92 ; 14 W. R. 414 ; 66 E. R. 899. 

696. By whom enforceable — Party advancing 
purchase-money — Building society.] — Building 
Societies Act, 1874 (c. 42), s. 38, which enables an 
infant to become a member of a society constituted 
thereunder, does not enable an infant to borrow 
money from the society on mtge. of his property, 
borrowing not being a necessary element of 
membership, & such a mtge. is void under Infants’ 
Belief Act, 1874 (c. 62), s. 1. But a building 
society advancing the purchase -money of land to 
an infant is entitled to stand in the place of the 
vendor & enforce the vendor’s lien on such land. 
— Nottingham Permanent Benefit Building 
Society v. Thurstan, [1903] A. C. 6 ; 72 L. J. Ch. 
134 ; 87 L. T. 629 ; 67 J. P. 129 ; 51 W. R. 273 ; 
19 T. L. R. 64, H. L. ; affg. S. C. anb nom. 
Thurstan v. Nottingham Permanent Benefit 
Building Society, [1902] 1 Ch. 1, C. A. 

Personalty advanced by trustees for 

purchase of realty.] — See No. 678, ante. 

Marshalling as between personalty & realty.] — 
See Executors, Vol. XXIII., pp. 627, 528, 
Nos. 6939-5943. 

B. Equitable Mortgagee. 

See Mortgage. 

C. Other Cases. 

697. Holder of blUs of exchange— Deposit of 
short bills — To cover drawing account.] — The 

drawer of bills of exchange deposits short bills 
with the acceptor to cover his drawing account. 
The drawer & acceptor become bkpts. The holder 
of the acceptances can call upon the assignees of 
the acceptor to apply the shoi’t bills in discharge 
of the acceptances to the extent of the lien, which 
the acceptor had upon them at the time of his 
bkpcy. To ascertain that lien an inquiry directed. 
— Re Brickwood & Co., Re Leigh, Ex p. Parr 
(1818), Buck, 191. 

Annotations: — ^Keid. Re Neville, Ex p. Perfect (1830), 

Mont. 25 ; Rc Thompson & l^ldrod. Re Evans, Ex p. 

Prescott (1834), 3 Deac. & (3i. 218; Re Mundy, Ex p. 

Hobhouse, Re Qlass, Ex p, Gower (1837), 2 Deac. 291 ; 

Inman v. Glare (1858), John. 769. 

698. Lender of money — On security of unfinished 
ship.] — SwAiNSTON V. Clay, No. 613, ante. 

Lien of company on shares.] — See Companies, 
Vol. IX., pp. 346, 347. 

Debenture-holders.] — See Companies, Vol. X., 
pp. 791 et aeq.y 793 et aeq. 4 

Purchaser.] — See No. 680, ante. 

Sect. 6.— EXCLUSION. 

699. By agreement — Agreement Implied.] 

Austen v. Halsey, No. 653, ante. 


1 he property covered by a Hen agree 
ment i^y be seized for default In paj 
amount due notwlthstanc 
lug that a judgrment for a larger sui 
twovered by the maker agamBt tl 
holder for broach of warranty In tl 
sale of the property remains unsatlsflee 


a suit to enforce by sale a vendor's 
lien is Instituted against the heirs- 
at-law of the piuchaser, the widow 
of the vendee Is a necessary party in 
respect to her right tx) dower. — Pains 
V. Chapman (1859), 7 Gr. 179.— CAN. 

PART V. SECT. 8. 


plied.y — On a bill filed by indorsee 
of no^, pnr^aeers, claiming a liei 
upon land : the mode of sal< 


& the olrcumstanoes showed it to bo 
the intention of the parties that no 
lien should exist. — WiiaoN r. Daniels 
(1862), 9 Gr. 491.— CAN. 

899 11. .1 — Fobhan V , Lalondb 

(1880), 27 Gr. 600.— CAN. 

699111. .]— Fahlman t>. Maoijean, 

119241 3 D. L. R. 668 ; 2 W. W. R. 
905 ; 18 Bask. L. E. 466.— CAN. 

d. OrtAii given after work finished.] 
— SaiBANXN V . fOBTIN (1909), 11 
W. L. R, 466.— CAN. 
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700. Paymont MMOurliy-^Bef ore price settled.] 

— ^Walker v. Ware, Hadham & Buntinoford 
By. Co., No. 032, ante. 

701. Retention of title deeds.] — After deft, has 
answered the original bill, he cannot demur to the 
amended bill, on the ground that the pltf.’s title 
being the same as was stated in the original bill 
is nol such as to give him a right to any answer. 

S&mble : a vendor by retalmnp;, under a special 
agreement, possession of the title deeds of the 
estate, does not waive or exclude his lien.-— 
Wrbfordk V. Lethern (1824), 2 L. J. O. 8. Ch. 
173. 

702. Conduct enabling third party to acquire 
counter-equity.] — G. & H. were mtgees. for £1,000 
on property of S. Their solrs., D. & P., who had 
the deeds in their custody, applied to deft,, who 
was also a client of theirs saying that they believed 
he had £1,000 to invest on mtge., & that G. & H. 
wan^d £1,000 on a transfer of S.’s mtge. Deft, 
inspected the property, & being satisfied, he, on 
June 19, 1878, sent the £1,000 to D. & P. who 
gave him a receipt for it. In July, D. & P. 
fraudulently induced G. & H. to execute a deed 
of transfer to deft, with a receipt indorsed, which 
deed they stated to G. & H. to be a deed of 
reconveyance to S. on his paying off the mtge. 
D. & P. shortly afterwards handed this deed with 
the title deeds to deft., & went on paying him 
interest as if they had received it from S., who 
was in ffiict Pay^ bis interest to the agents of 
G. & H. G. « H. made no inquiry as to the mtge., 
& this went on till 1883, when D, & P. became 
bkpts., & the £1,000 received from deft, which 
had never been h^ded over to G. & H., was lost. 
G. & n. then brought their action against deft., 
asserting a right against the property in the 
nature of an unpaid vendor’s lien ; — Meld : as 

Itfs. by the deed of transfer & receipt which they 
minded to D. & P. enabled them to i-epresent to 
deft, that the £1,000 which he had previously 
handed to D. & P. had come to the hands of 
pltfs., they had raised a counter-equity which 
prevented their claiming a vendor’s hen, though 
this would not have been the case if, D. & P., 
having no authority to receive money for pltfs., 
defteThad paid the £1,000 to D. & P. at the time 
when the deeds were delivered to him, since he 
would then have known that pltfs. had not 
received the money. — G ordon v. Jambs (1885), 
80 Ch. D. 249 ; 63 L. T. 641 ; 34 W. B. 217, 
0. A. 

Annotations : — Oonid. CJoupe v. Collyer (18<>0), 62 L. T. 

987. Meatd. National Provincial Bank of England v. 

Jaotaioii(1886), 33 Oh. D. 1 ; London Freehold « Lease- 

bold Property Oo. v. SufQold, [1897] 2 Ch. 608. 

708. Where special mode of payment provided — 

Mu^ be exprees.] — A special contract for the 
payment of purchase-money must be explicit to 
deprive a vendor of his Hen upon the estate sold ; 
& though a contract is stated in the conveyance 
of the estate, evidence may be given to show the 
real nature of the transaction, and a subsequent 
purchaser is bound to inquire whether it was 
accepted in substitution of the lien. 

Where an estate was expressed to have been 
cmiveyed in consideration of £150 down & a bill 
of exchange for £300 payable in three months ; — 
Held : the vendor might g^ve evidence^ of the real 
nature of the transaction, & that the lien was not 
discharged ; & a mtgee. having notice through 
the Bolr. who been employed in all the tvejM'- 
actions* was bound to see that the vendor’s claim 
tor purchase-money was satisfied.— 5 ’rail v. 
Bhxie (1862), 16 Beav. 860 ; 22 L. J. Ol 467 ; 
20 L. T. O. a 197 ; 1 W. B. 72 ; 61 E. B. 


704, Rsisrvatlo]| of royoltisi — On assign- 
ment of copyright.] — The author of a book 
assigned by deed to a co. the exclusive right of 
publishing it so that upon publication the com- 
pany should be the sole o^rs of the oopy^Kbt 
therein. The co. undertook to publish the book 
forthwith at their own risk & . 
addition to an allotment of shares to t^ author 
the CO. covenanted to pfi^ him a royalty on the 
price of copies disposed of, to sell at prices agreed 
upon by the parties, to assign only to sucoeswrs 
in business, & subject to the terms of the deed so 
far as applicable, to keep furnish accounts of 
sales, & to allow the author to inspect the woas 
of the co. relating to the publication & sale of the 
work. The co. & a receiver appomted by 
debenture-holders subsequently with the assent 
of the ordinary creditors sold to a purchaser, who 
was a successor in business of the co. the copy- 
right in the book so far only as the vendors had 
any right to sell & subject to all equitable or other 
claims thereon. In an action oy the author 
against the purchaser for an account & payment 
of royalties t- — Held : the original deed of assign- 
ment showed no intention to Impose a charge or 
reserve a vendor’s lien upon the copyright f^ the 
royalties, & the purchaser, not bemg a party to 
that deed, was not bound to account lor or pay 

royalties to the author. . 

As I understand the doctrine of a vendor s lien 
it is this ; if the instrument of transfer shows an 
intention that the property shall not be trans- 
ferred absolutely, but subject to a charge m 
favour of the transferor to secure some benefit 
for himself, he has a vendor’s lien, that Is, not a 
possessory lien, with which the common law is 
familiar, but a right in equity the enforcement of 
which seems to be a matter of difficulty & doubt 
(ScRUTTON, L.J.).— Barker v. Stickney, [1919] 
1 K. B. 121 ; 88 L. J. K. B. 316 *, 120 L. T. 172, 
C. A. 

Annotations: — Bsfd. 1 Ch. 631. 

Mentd. The Lord Strsthoona, [1925] P, 143. 

705. Expenditure on property of nnother-y- 

Without expectation of recoupment.] — The case is 
one in which the tenant for life paid the premiunm 
without the expectation of getting them back 
(Stuart, V.-C.). — Browne v. Browne (1860), 2 
Giff. 304 ; 3 L. T. 119 ; 6 Jur. N. 8. 1143 ; 8 
W. B. 726 ; 66 E, R. 127. v 

706. Charge on father’s estate paid off b 


son— In settlement of accounts.] — A son paid o 
a mtge. upon an estate belonging to his £ath^« 
the son bemg at the time expectant devisee of the 
absolute interest in the estate, though afterwards, 
by an alteration in his father’s wUl, he became 
only tenant for life of the estate s Held » from 
the dealings between the parties an aareenmnt 
was to be inferred that the son paid off the 
debt in settlement of pecuniary transactions 
between himself & his father, & oonseQuently the 


presumption that the son paid It off for his own 
benefit was rebutted, & be was not entitled to 
any lien upon the estate for what he so paid off .— 
Crow v. Pbttingbll (1869), 20 L. T. 342 ; 17 
W. B. 662, 1.*. JJ. I revag,^ 38 L. J. Oh. 186* 

707. Payment of purduMS-money oondUtioiial 
on receipt by purchaser.] — ^Two persons agreed to 
sell cert^ property to a co. for a price to be paid^ 
paxi in fully paid-up shares, part in shares partly 
paid up, the remainder in cash, as & when the co. 
should receive any money in rsepeot of ahaees 
subecitbed foe ovof dc shove the first £1,000 : 
dt it was provided that if Ihe shares & cash should 
not be pmd within two years from the date of the 
agreement, the agre^neat should be void, fc that 



Lien. 



Sect, 6. — Exclusion. Sect, 7 : Siib^sect. 1, A, (a) 

(b) i, <fe it.] 

any znozieys & shares paid thereunder should be 
retained as liquidated damages for breach of the 
agreement. The shares were issued to the vendors 
& their nominees, but the event on which the cash 
was to be paid never happened, & the co. was 
wound up within two years from the date of the 
agreement : — Held : the vendors must be placed 
on the list of contributories in respect of their 
shares, but they were entitled to a hen on the pro- 
perty sold for the amount of cash which had not 
been paid . — Re Patent Carriage Co., Gore & 
Durant’s Case (1866), L. R. 2 Eq. 349. 

Annotations : — Distd. Jte Brentwood Brick & Coal Co. (1876), 

4 Ch. D. 5C2. Befd. Dansk Rekylriflcl Syndikat Akt. 

V. Snell, 11908] 2 Ch. 127 ; Barker «. Stickney, (1918] 

2 K. B. 356. 

708. Inconsistent with Hen.] — It was 

agreed between A. & a trustee for an intended co. 
that as soon as the co. was formed So had adopted 
the agreement, A. should seU & the co. purchase A.’s 
interest in a leasehold brickfield, & that on an 
assignment to the co. being executed the co. should 
pay him as the purchase-money £8,000 in manner 
thereinafter mentioned, namely, £6,000 in cash 
& £2,000 in fully paid-up shares. The property 
was assigned to the co. by a deed which stated the 
consideration to be £6,000, to be paid to A. as 
thereinafter mentioned, viz. 50 per cent, on all 
sums of money to be received from sale of shares, 

6 50 per cent, on aU moneys borrowed by the co. 
by way of capital until the £0,000 was paid. The 
co. became abortive ; no money was ever received 
by sale of shares or borrowed, & ultimately the 
co. was ordered to be woimd up : — Held : the 
nature of the contract was such as to exclude 
vendor’s lien & A. had no lien on the leasehold 
premises. 

It is evident that the party selling did not 
intend to rely on the security of the estate but on 
the funds of the co. (Baggallay, J.A .). — Re 
Brentwood Brick & Coal Co. (1876), 4 Ch. D. 
562 ; 46 L. J. Ch. 554 ; 36 L. T. 343 ; 25 W. R. 
481, C. A. 

Annotation : — Retd. Barker r. Stickney, [1918] 2 K. B. 356. 

709. Purpose of purchase inconsistent with Uen.] 

— By an agreement dated in 1851, a co., under 
powers conferred by the Lands Clauses Consolida- 
tion Act, 1845 (c. 18), contracted, in consideration 
of the payment of a yearly rentcharge, to purchase 
land for the construction of docks. The co. had 
entered, & completed the construction of the docks, 
but had not made any payment in respect of 
the rentcharge ; — Held : the vendors were not 
entitled to a lien for the unpaid arrears of the 
rentcharge. 

It would be quite contrary to the intention of the 
parties to suppose the vendor was reserving to 
himself a rigM at some future time to enter & 
destroy the public work if the annual rent should 
fall into arrear (James, V.-C.). — Jersey (Earl) v, 
Briton Ferry Floating Dock Co. (1869), L. R. 

7 Eq. 409. 

An^iatiom .— Reid. Barker v. Stickney, [1919] 1 K. B. 121. 

Mentd. Re Gerard & Beocham’s Contract, [1894] 3 Ch. 295. 

See, also. No. 671, ante. 


Sect. 7. —exungbishment. 

Sub-sect. 1. — Unpaid Vendor. 

A, Of Land. 

(а) In General, 

710. By Act of Parliament or express contract 
only.] — Walker v. Ware, Hadham & Bunting- 
ford Ry. Co., No. 632, ante. 

711. Entry by purchaser under compulsory 
powers.] — Walker v. Ware, Hadham & Bunting- 
ford Ry. Co., No. 632, ante. 

See, generally i Compulsory Purchase of Land, 
Vol. XI., p. 230. 

712. Trust for sale supervening before com- 
pletion.] — Davies v. Thomas, No. 014, ante. 

713. Effect of order under Lunacy Acts — 
Authorising receipts & giving discharge for pro- 
perty.] — Davies v. Thomas, No, 014, ante. 

See, generally. Lunatics. 

(б) By Waiver, 
i. In General, 

714. Payment of purchase money made con- 
ditional.]— Covenant between vendor & purchaser 
that purchase-money should be repaid within two 
years after resale discharges the vendor’s lien. — 
Re Parkes, Ex p. Parkes (1822), Gl. 1 & J. 228. 

Annotation :—1Aexiti. V\ inter v. Anson (1827), 6 L. J. O. S. 

Ch. 7. 

715. By retention of title deeds.] — Wbeforde 
V . Lethern, No. 701, ante. 

716. Reliance on personal security of pur- 
chasers.] — White v. Wakefield, No. 590, ante. 

717. Omission to claim for long period.] — 
Where a director was, under the co.’s deed, entitled 
to a remuneration for his attendance ; — Held : 
non-claim for a number of years amounted to a 
waiver of his rights & of his lien on the funds of the 
CO. — Re Arigna Iron Mining Go. (1853), 1 Eq. 
Rep. 269 ; 21 L. T. O. S. 200. 

713. By concurrence In mortgage by purchaser.] 
— Pltf. agreed with H., in consideration of his 
erecting some houses thereon, to grant him a 
building lease of some land, with the option of 
purchasing the fee. Pltf. advanced H. £970 to 
enable him to build. Afterwards E. & P., jointly, 
made further advances to H. for the same purpose. 
Subsequently E., who was the solr. both of pltf. 
& of P., induced pltf. to execute a conveyance to 
H,, without receiving the consideration, in order 
that H. might then execute a mtge. to E. & P. 
to secure their advances ; but on the promise of 
E. alone, that the conveyance & the mtge. should 
be held, on behalf of pltf., until the “ land could 
be sold or a transfer of the said mtges. obtained, 
& that in either case pltf. should, in the first place, 
out of the moneys ob^ned by such sale or transfer, 
be paid the * purchase-money ” & advances : 
Held: pltf. had trusted solely to the representa- 
tions of B., & his lien for unpaid purchase-money 
& for advances was not entitled to priority over the 
claim of B. & P. under the mtge .— ^mith v. Evans 
( 1800), 28 Beav. 69 ; 29 L. J. Ch. 631 ; 2 L. T. 
227 ; 6 Jut. N. S. 388 ; 64 E. R. 288. 

Annotation: — Reid. Wall v. Cockerell (1860), 29 L. J. Ch. 

810. 


PART V. SECT. 7, SUB-SECT. 

A. (a). 

0 . ItUerposUion of TtominoJ 
— whore tho orlg^inal vc 
* ^Itlaiate purchaser are the 
parties to a sale of property, 
vendor’s lien is not destroy ed oi 
interposition of a nominal pure 
as vendor to the ultimate purol 


— Kirk & Musoravk v. Hartky 
(1913), 18 B. O. R, 645.— CAN. 

f. Effect of Moratorium Act .) — 
A vendor's lien for the whole of the 
urchase price upon which nothing 
as been paid is not interfered with 
by Moratorium Act & must be girou 
ofleot to In the usual way. — Rokald 
b. Lillabd (1015), 30 W. L. R. 382 ; 


7 W. W. R. 1128.— CAN. 

PART V. SECT. 7, SUB-SECT. 1,— 
A. (b) i. 

g. By recovery of judgment for 
amount .] — ^The lien of a vendor for 
purohase-mouoy is not waived by his 
suing 5c recovering Indgment for tho 
amount, althoui^ such recovery is 
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719. By suit for speoiflo performance.] — Where 
a decree for specific performance had been ob- 
tained by a vendor against a railway co. of a 
contract for sale, & the co. afterward became 
insolvent : — Held : the vendor was entitled to a 
declaration of lien for his unpaid purchase-money. 
— Hbriot V. London, Chatham & Dover Ry. Co. 
(1867), 16 L. T. 473. 

720. By levying execution — Full amount not 
recovered.] — A railway co. gave a bond to a vendor 
of land to them for the purchase-money. The 
vendor brought an action & levied execution upon 
the bond. By reason of interpleader proceedings 
he did not recover the full amount of the purchase- 
money by the execution : — Held : he was not 
deprived of his lien for the remainder of the pur- 
chase-money, & was entitled to a decree for specific 
performance. — Pell v. Northampton & Ban- 
bury Ry. Co. (1868), 16 W. R. 1077 ; affd. (1869), 
20 L. T. 288, L. C. 

721. Land in register county — Omission to 

register memorial.] — A vendor of land in a register 
county, part of whose purchase-money remains 
unpaid, is under no obligation to register a memorial 
of the vendor’s lien, but is entitled to rely on his 
equitable lien against sub -purchasers who have 
notice of it actual or constructive. A purchaser 
of land in a register county is bound to inquire for 
& examine the deeds Sd documents memorials of 
which are registered. Land belonging to the 
trustees of a charity, in Y., was sold by the trustees 
to R. & W., who were estate agents, & bought the 
land with the intention of selling it in lots for 
building purposes. Part of the purchase-money 
remained unpaid, & the vendors retained this deed 
of conveyance in their possession, but, at the 
request of the purchasers, the vendors’ solr. 
registered a memorial of it in the Y. registry. 
The vendors took no written security for their 
unpaid purchase-money but rehed on their equit- 
able hen. R. & W. sold the land again in lots. 
P., one of the sub-pui’chasers, who took a mtge. on 
a small lot, made no inquiries himself, but left 
it, as he said, to R. & W., to “ manage the whole 
business ” for him, & they prepared the conveyance 
to him. The original vendors having brought 
an action to enforce their hen for the unpaid 
purchase-money against some of the sub- 
purchasers ; — Held: (1) there was no obligation 
on the original vendors to register a memorial 
of the vendor’s hen. Qu. : whether the neglect 
of the sub-purchasers to search the register & 
inquire for the deed affected them with constructive 
notice of pltfs.’ hen. ‘But the ct. being convinced 
on the evidence that the vendors knew that R. & 
W. wanted the deed of conveyance registered for 
the purpose of selling, & that they did seU, the land 
in lots, & that by their conduct in registering the 
deed they had led the sub-purchasers to beheve 
that R. & W. had power to dispose of the land as 
absolute owners ; (2) the vendors had waived 

their hen &> could not enforce it against the sub- 
purchasers. — Kettlewell V. Watson (1884), 20 


Ch. D. 601 ; 63 L. J. Ch. 717 ; 61 L. T. 136 ; 32 
W. R. 866, C. A. 

Ann^iationB : — As to (1) Rsfd. Manks v. Whiteley, [1912] 

1 Ch. 735 ; Barker v. Stlokney, [1919] 1 K. B. 121. As to 

(2) Be!d. National Provincial Bank of Kn^and v. Jackson 

(1886), 33 Oh. D. 1 ; Farrand v, Yorkshire Bankinfir Co. 

(1888), 40 Ch. D. 182. Generally, Hentd. Re Payne, 

VoTiTig V. Payne, [1904] 2 Ch. 608 ; Berwick v. Price, 

[1905] 1 Ch. 632. 

722. Purchasers allowed to resell.] — Kettle- 
well V. Watson, No. 721, ante. 

Compare No. 744, poet, 

723. Substitution of alternative remedy.] — A 

banking co. entered into an agreement on May 29, 
1886, to seh certain paper miUs & machinery 
to the L. co. for £20,000 to be paid by instal- 
ments. By clause 2 of the agreement it was 
provided that upon payment of the first two 
instalments the bank should convey the premises 
to the L. Company upon their executing a mtge. for 
the balance of the purchase-money, & that the 
natge. should contain a clause enabling the bank, 
in case the business of the L. co. should be sus- 
pended, to re-enter & take possession of the pre- 
mises, & of everything which should have been 
built or placed thereon, & which should not require 
registration within the Bills of Sale Act, 1878 
(c. 31), & to hold the same for their own use & 
benefit absolutely, but without prejudice to the 
liability of the L. co. for the unpaid balance of 
the purchase-money. This agreement was not 
registered as a bill of sale. The first two instal- 
ments of the purchase-money were paid, but no 
conveyance or mtge. of the property was executed 
in pursuance of the agreements. The L. co. 
entered into & held possession of the property until 
a winding-up order was made on Feb. 7, 1887. 
The bank thereupon re-entered on the property. 
The official liquidator of the L. co. asked by 
summons for delivery up of a paper-making 
machine & all other trade machinery attached to 
the mills. The bank claimed possession of the 
fixtures and trade machinery vmder their vendors* 
lien : — Held : the position of the parties under the 
agreement was the same as if a conveyance & 
mtge. of the property had been actually executed, 
& the bank had no vendor’s lien for unpaid 
purchase-money, as an express stipulation had 
been substituted for such lien. — He London &; 
Lancashire Paper Mills Co., Ltd. (1888), 58 
L. T. 798 ; 4 T. L. R. 312. 

ii. By Talcing Security. 

724. Whether lien abandoned — Question of 

fact.] — Mackretii v. Symmons, No. 587, ante. 

725. .] — A party who, having lent money 

to enable a vendee of property sold, to pay the 
vendor part of the consideration for the purchase, 
a bond with sureties being executed to him for 
the remainder, took a security for repayment by 
assignment of the subject matter, with the privity 
& knowledge of the vendor, the whole matter being 
recited in the original deed : — Held : on a second 
sale by the vendee to satisfy all demands, the 


subsoquont to another judgment regis- 
tered a^ialnst the purchaser. — Flint 
V. Smith (1860), 8 Gr. 339.— CAN. 

PART V. SECT. 7, SUB-SECT. 1.— 
A. (b) U. 

7261. Whether lien abandoned.] — 
The fact that part of the purchase- 
money ia eeoured by mtge., & the 
balance oovered by a promi^ory note, 
is not oonoluslve of intention to waive 
the lien, — H iqh River Meat Market 
V. RouTLEnaE (1908), 8 W. L. R. 259 ; 
1 Alta. L. R. 405.'^AN. 


726 ii. .] — Brown v. Chksley 

(1868), 7 N. S. R. 316,— CAN. 

726 ill. .] — McDonald v. Mc- 

Donald (1869), 16 Gr. 678.— CAN. 

725 iv. .] — ^Whoro land was sold 

to a railway co., for the purposes of 
the road, & a mtge. taken to secure 
the tmpaid purchase money : — Held ; 
the Hon was not lost. — G alt v. Eric & 
Niagara Ry. Oo. (1869). 15 Gr. 637. 
—CAN. 

726 V. .] — Where a vendor on 

the sale of land takes a mtge. thereon 
for part of the price agreed to be paid, 


he loses his lien for such portion as 
remains unsecured. — A nderson v. 
Tbott (1873), 19 Gr. 619.— CAN. 

725 vi. .] — Driffill v . MoFall 

(1877), 41 U. C. R. 313.— CAN. 

725 vii. .] — ^Waxsh v. Mason, 

Stevens v. Mason (1914), 26 W. L. R. 
942 ; 16 D. L. R. 895 ; 19 B. C. R. 
48.— CAN. 

726 vlii. .1 — Dick v. Lambert 

(1916), 34 W. L. R. 1166.— CAN. 

725 ix. .] — Kbhob V. Hat.imi 

(1843), 6 I. Eq. R. 697.— Dft 



298 


Libk. 


SecL 7. — EaUnguiahmenl : Svb-aect, 1, A, (h) it., <fc 
(c), <fc (g).] 

original vendor had not such a lien on the purchase- 
money, for what remained due to him, as would 
defeat, or as should be preferred to that of the 
mtgee. Qu. : how far, & in what cases, taking 
security for payment of purchase-money is a 
waiver by vendor of his lien on the purchase-money 
upon a subsequent sale by the vendee. — OooD v. 
Good & Pollard 1822), 10 Price. 109; 147 
E. R. 259, Ex. Ch. 

726. .] — DtXON V. Gayfere, Plt tktbu. v, 

Gordon, No. 594, ante. 

727. .] — Thames Iron Works Co. v. 

Patent Derrick Co., No. 90, ante. 

728. Onus of proof — On purchaser.] — 

Mackreth V. Symmons, No. 687, ante. 

729. Bond taken*] — One sells an estate & 
takes bond for the consideration money. The 
vendor has no Hen against the creditors of the 
vendee, for whose benefit the estate has been 
assigned.— Fawell v. Heelis (1773), Amb. 724 ; 
2 Dick. 485 ; 27 E. R. 468 ; siib nom. Fowel v. 
Heelis, 1 Bro. C. C. 422, n., L. 0. 

Conid. Blaokbum v. Gregson (1785), 1 Bro. 

ooo^‘ *20. Expld. Maokreth t). Symmons (1808), 16 Ves. 
3^8. 


780. 


— Bond not paid.] — Qu. : where upon 
a sale of lands, bonds are taken for the purchase- 
money, which are not paid, whether the vendor has 
a lien upon the lands. — Blackburn v. Gregson 
(1785), 1 Bro. C. C. 420 ; 1 Cox, Eq. Cas. 90 ; 28 
E. R. 1216, L. C. 

.•—Expld. Mackreth v. Symmone (1808), 15 

yes. ^9. MenW^atthews v. Bowler (1 847 ), 9 L. T. O. S. 

20 ; Dixon v. Gayfere (1867), 3 Jur. N. S. 1167. 

781. -.] — A vendor, who has taken, as a 

security for part of the purchase-money, the bond 
of the vendees & a mtge. of part of the property 
sold, cannot, on the bkpcy. of the vendees, establish 
a lien on the entire estate. — Capper v. Spottis- 
wooDE (1829), Taml. 21 ; 48 E. R. 9. 

782. On exercise of option by purchaser 

under contract.] — Pltf . sold land to a railway co. by 
an agreement under which they were to pay him 
a certain smn, to be paid in cash or at the option 
of the CO. in such securities as should be agreed 
upon between the parties. The co. took posesssion 
of the land, & opened their line upon it. Under 
the agreement they elected to give security in lieu 

c^h payment, &; a bond was thereupon settled 
& given. The co. made default on the day of 
payment, & pltf. brought an action & levied 
execution upon the bond, & recovered a portion 
of his money by a sherifi’s sale ; — Held : pltf. was 
not deprived of his lien for the remainder of the 
purchase -money, & was entitled to a decree for 
specific performance. — Pell v. Midland Counties 


& South Wales By. Oo. (1869), 20 L. T. 288 ; 17 
W. R. 606, L. 0. 

788. Stock pledged.] — The consideration of 
marri^e runs through the whole settlement : & 
especially supports every provision with regard to 
the husb^d& wife. She is interested in the provision 
for her husband, enabling him to provide for her 
the children ; & it is not affected by subsequent 
events, as the death of the wife without clfildren. 
Vendor’s equitable lien upon the estate for the 

E urchase-money lost by taking a special security 
y way of a pledge of stock. Qu. : (1) whether 
every security would have that effect ; (2 ) whether 
the vendor’s lien could prevail against an equitable 
mtge. by deposit of deeds. — Nairn v. ^owse 
(1802), 6 Ves. 762 ; 31 E. R. 1291. 

Annotakons : — As to (1) Consd. Maokreth v. Symmona (1808), 
16 Vea. 329. Bm. Re LightoUor, Ex p. Poake (1816J, 
1 Madd. 846 ; Whiter v. Anaon (1827), 6 L. J. 0. S. Oh. 7. 

784. Negotiable Instrument taken.] — A. pur- 
chases lands of B. & mortgages back those lands, 
for part of the purchase-money, & gives a note to 
B. for £200 the other part thereof. A. dev^es 
those lands to be sold for payment of his debts. 
This £200 note, though for part of the purchase- 
money, shall not be preferred to other debts, nor 
be a charge on the land in equity. — Bond v. Kent 
(1692), 2 Vem. 281 ; 1 Eq. Cas. Abr. 143 ; 23 
E. R. 782. 

Annotation: — Expld. Mackreth v. Symmona (1808), 15 Vea. 
329. 

786. Security distinguished from mode of 

payment.] — Vendor’s lien on the estate for the 
purchase -money not discharged by taking bills 
of exchange ; which are to be considered, not as 
a security, but as a mode of payment. — Grant v. 
Mills (1813), 2 Ves. & B. 306 ; 2 Rose, 81, n. ; 
35 E. R. 336. 

.dnTWtaiions Befd. Re LlghtoUer, Ex p. Peake (1810), 

1 Madd. 346 ; Teed v. Camithera (1842), 2 Y. & O. Ch. Ca«. 
31* 

786. 

ante. 

737. .] — Vendor has a lien on estate sold, 

for his purchase-money, though he has received 
bills from the vendee in payment of the same, & 
though the vendee becomes bkpt. — Re Lightoller, 
Ex p. Peake (1816), 1 Madd. 846 ; 2 Rose, 456 : 
66 E. B. 128. 

788. & negotiated.] — Vendor held not to 

have waived his lien on the estate sold, by ta.king 
the promissory note of the vendee, db receiving 
its amount by discount. — Re Wright, Ex p. 
Loarino (1814), 2 Rose, 79, L. C. 

AntwUdion; — ReM. Teed v. Camithers (1842), 2 Y. k C. 
Ch. Cas. 31. 

739 . .]— Gibbons v. Baddall, No. 628, 

anie. 


.] — Frail v. Ellis, No. 708, 


m Durrow Brick & 

Works Co., [1904] 1 I. R. 630. 

728 i. — Onu9 of proof — On imr- 
cJ^,:^urchMe money unpaid la, 
facU, a hen on the lands sold 
& if a seoi^ty is taken for that money, 
It lies on the vendee to show that the 
vendor a^^d to rest on that security, 
& to dls^rge the lands.— Huohkb v. 
^^NET (1803), 1 Sch. & Lef. 

taken .] — Rutherford v, 
(1865), 11 Or. 665.-- 

principle that a 
vendor, by taking from a paiohaser an 

venSSj?f'K®^i. I?®* low Us 
which a third person loins as surety. 


Shennak V. Parsill (1871), 18 Gr. 8. 

—CAN. 

729 111. .] — The acceptance by 

the vendor of a railway of the bonds 
of the 00 . purchasing the road is a 
waiver by implication of his Hen. — 
Minister of Railways & CANAm 
FOB THE Dominion of Canada v. 
Quebec Southern Ry. Oo. & South 
Shore Rt. Oo. (1908), 12 Bxoh. C. R. 
61. — CAN. 

729 Iv. ,] — The acoeptanoe by a 

vendor of immovable property, oi a 
separate bond given by the vendee to 
seoure payment by instalments of the 
balance of the purchase money, does 
not imply an intention on the part of 
the vendor to relinquish his lien. — 
Bashib, etc. V. Nazir, etc. (1921), 
I. L. R. 43 AU. 644.— 1Mb. 

729 ▼. .1 — Savnobbs V, Lbsub 

(1814), 2 BaU 6 B. 609.— m. 


7841. Negotiable inetrumeni taken.] 
— A vendor who takes as security for 
the purchase money the joint & several 
not(M of the vendee & a surety, does 
not lose his lien on the estate for 
the purchase money. — C )olborne tJ. 
Thomas (1853), 4 Gr. 102. — CAN. 

784 li. .] — DeGear V. Smith 

(1865), 11 Gr. 670.— CAN. 

784111. .1 — SoBWABTZ V, Biel- 

SOHOW8KY (1911). 17 W. L. H. 616; 
21 Man. L. K 310.— CAN. 

784 iv. ,J — A vendor's lien Is not 

waived by taking a promissory note 
for the balance of the purchase price. 
— KaULBAOH V. JODRBT k. ZWIOKEB 
(1913), 18 B. L. R. 409 ; 13 D. L. R. 
h2.— CAN, 

784 V, .] — OaxBDNBB V. MiLNB 

& Co. (1868). 20 Dunl. (Ct. of Bess.) 
566 : 80 So. Jur. 887.-^OOT. 
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74p0. Taking security dlstlnguliliedi from agree- 
ment as to mode of payment — Negotiable Instni- 
taken,] — Grant i>. Mills, No. 736, ante, 

741. j — F rail v. Ellis, No. 703, 

ante. 


742 . Payment of annuity secured by per- 

^ vendor, in lieu of the price of 
£3,000, agreed to accept an annuity of £100 a 
year for the joint lives of her intended husband & 
herself, in case the purchaser should so long live, 
the piuchaser engaging that his personal repre- 
sentatives should withm three months after his 
decease, in certain events, but not in all events, 
pay a further sum of £3,000 i^Held : this was 
not a security, but a substitution for the price ; 
& the lien of the vendor on the land was discharged. 

V. SWEETLAND (1836), 3 My. & K. 655 ; 
40 Ml. Iv. 250. 


Bxpld Midland Counties & South 

Wales (1869), 20 L. T. 288. Befd. Bucklemd v. 
I^olmell fl848), 13 Sto. 406 ; Rt Albert Life Assce., Exp, 
Western Life Assoe. Soo. (1870), L. R. ll Eq. 164. 


(c) By Estoppel, 

748. Receipt for purchase-money indorsed — 
Rebuttal by evidence of non-payment.] — By an 

agreement for the sale of an estate, the purchase- 
money, with interest, was to be secured by the 
bond of the purchaser, & was to remain so secured 
during the life of the vendor. The conveyance, 
which was afterwards executed, expressed that the 
purchase -money had been paid, &; the vendor’s 
receipt was indorsed upon it ; but, in fact, only a 
part of the price had been paid, & the residue was 
secured by the pui'chaser’s bond, conditioned for 
payment of the principal with interest, within 
twelve months after the death of the vendor ; & 
of interest in the mean time. The vendor was held 
to have a lien on the estate for the amount of the 
bond.-— Winter v, Anson (Lord) (1827), 3 Russ. 
488 ; 6 L. J. O. S. Ch. 7 ; 38 E. R. 668, L. C. 

.--Conid, Parrott v. Sweetland (1835), 3 My, 

6 K. 655 ; Dixon u. Gayfere (No. 3) (1865), il Beav. 118 ; 

Floating Dock Co. (1869), L. R. 

7 Eq. ^9. DisM. Re Brentwood Brick & Coal Co. (1876), 
4 Oh* 15. 662. Refd. Clarke v. Royle (1830), 3 Sim. 499 ; 
Teed v. Cithers (1842), 2 Y. & C. Ch. Cae. 31 ; Fuller 
r. Bennett (1843), 2 Hare, 394 ; Goode v. Biirton (1847), 

V. Stickney, [1919] 1 K. B. 121. 
MentO. Whitbread v. Jordan (1835), 1 Y. & C. Ex. 303 ; 
Bulpott V. Sturges (1870), 22 L. T. 739. 


See, generally. Deeds, Vol. XVII., pp. 

370 et sea. ; Estoppel, Vol. XXI., pp. 266, 266. 

744. Acquiescence In resale — Lien not dis- 
closed.] A party who, having a lien or claim on 
property, suppresses it, & permits another person 
w purchase the property, upon the supposition 
that no such lien or claim exists, cannot afterwards 
be allowed to set up such hen or claim against 
such purchaser. 

When pending a dispute relative to the right to 
certain property, it becomes greatly depreciated in 
value, & a decree, giving a party the property, 
would be no compensation for the injury received 
by him, he is entitled to the option of either 
recovering the property improperly withheld from 
b^, or the value of it, at the time it was first 
withheld or subtracted. — Brown v. Thorpe (1841 ), 
11 L. J. Ch. 73. 


As evidence of waiver.] — See No. 721, 

ante. 

See, generally. Estoppel, Vol. XXI., pp. 333 
et sea., 366 et seq. 

745. Recital that unpaid purchase-money a 
loan to purchaser.] — Mum v. Jolly, No. 586, ante. 

B. Of ChaUels. 

(a) By Loss of Possession. 

748. General rule.] — An unpaid vendor has no 
lien upon a cargo put on boawi a chartered ship ■, 
it is no longer in his possession, but that of the 
captain as trustee. — G urney v. Bbhrend (1854), 
3 E. & B. 622 ; 23 L. J. Q. B. 265 ; 23 L. T. O. 8. 
89 ; 18 Jur. 866 ; 2 W. R. 426 ; 118 E. R. 1276. 

Annotations: — Blentd. Tbe Tigress (1863), Brown & Lush. 

38 : Pease v. OloabeC, The Marie Joseph (1866), L. R. 1 P. C. 

2l9: The Argentina (1867), L. R. 1 A. & E. 370 ; Coventry 

V. Gladstone (1867), L. R. 4 Eq. 493 ; Shepherd v. Harrison 

(1869), L. R. 4 Q. B. 196 ; Leask v. Scott (1877), 46 L. J. 

Q. B. 576 ; Giyn, Mills v. East & West India Dock CJo. 

(1882), 47 L. T. 309. 

747. Actual delivery to purchaser necessary.] — 

Unless actual possession of goods sold has been 
delivered to the purchaser, the vendor is not 
deprived of his right of lien as against the assignees 
of the purchaser, in the event of his insolvency. 

Where the vendors were also warehousemen of 
the goods sold under an arrangement with the 
purchasers to pay warehouse rent : — Held : as 
the goods remained in the possession of the vendors, 
& no actual delivery had been made to the pur- 
chasers, the vendor’s lien revived upon the 
insolvency of the vendees. — G rice v. Richardson 
( 1877), 3 App. Cas. 319 ; 47 L. J. P. C. 48 ; 37 
L. T. 677 ; 26 W. R. 358, P. C. 

748. Constructive loss of possession — Vendor 
in possession as baiUee for purchaser.] — This was 
an action for the price of a horse, & the question 
was whether there was an acceptance & actual 
receipt by deft, to satisfy Stat. Frauds. The 
jury found that after the bargain was complete 
the vendor had asked the vendee, as a favour, 
to lend him the horse for a week or two, & deft., 
the purchaser, had, as owner, granted permission 
to pltf. to keep the horse, as requested. 

Upon the findii^ of the jury, which was sup- 
ported by the evidence, it is clear that pltf.’s 

E ossession as owner had ceased, & he had become 
ailee. His lien for the price was gone ; & deft, 
having dealt with the horse as owner, had accepted 
& received it so as to satisfy the statute (per Cur.). 
—Marvin v. Wallis (1866), 6 E. & B. 726 ; 25 
L. J. Q. B. 369 ; 27 L. T. O. S. 182 ; 2 Jur. N. 8. 
689 ; 4 W. R. 611 ; 119 E. R. 1036. 

Annotations: — Reid. CJiisaok u. Robinson (1861), 1 B. & S. 
299 ; NichoUs v. White (1910), 103 L. T. 800 ; Dublin 
City Distillery v. Doherty, [1914] A. C. 823. Mentd. 
Taylor v. Wakefield (1856), 6 E. &; B. 765 ; Castle v. 
Sworder (1860), 5 H. & N. 281. 

Charge of warehouse rent.] — See 
No. 747, ante ; No. 763, post. 

. 749. What amounts to — Whether giving 

delivery order.] — Certain timber which was 
deposited in the name of A., the importer, in the 
West India Docks, was sold by him to B. B. 
afterwards contracted to seU the timber to C., 
who accepted a bill for the amount, B. giving him 
an invoice of the timber, & a delivery order. The 


PART V. SECT. 7. SUB-SECnT. 1 .— 

B. (a). 

7461. General rule.] — Mason v 
Hatton (1877), 41 U. C. R. 610.- 

vAN. 

— purtlk v. hbnki 
(1898), 38 N. B. R. 607.— CAN. 

/ 1 • t-«TBBVE8 V. 

(1903), 40 N. S. R. 401.— CAN. 


746 Iv. .] — Galvin - Walston 

Lumbbb Co. V. McKinnon (1911), 16 
W. L. R. 310; 4 Bask, L. R. 68.— 
CAN. 

746 V. .] — ^Metals, Ltd. v. 

Trusts & Guarantee Co. (1914), 29 
W. L. R. 058 ; 7 W. W. R. 605.— CAN. 

746 vl. Perbara t>. National 

Surety (1916), 84 W, L. R. 697 *. 10 


W. W. R. 626.— CAN. 

746 vil. .] — Maneokji Pbstonji 

Bharuoha V. Wadilal Sarabhai & 
Co. (1926), 53 L. R. Ind. App. 98. — 
IND. 

h. Delivery of part.] — Pltf. sold 
to deft, oordwood lying on pltf.*a jwe- 
misea, & agreed to remove it to the 
bank of an adjacent canal, k. theie 
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LtEN. 


Sect, 7. — Extinguishment: Siib-sect. 1, B, (a) & (b) 

ll.f 

dock CO. refused to deliver the timber except 
upon an order from A. C. became bkpt. without 
having obtained such an order ; & the bill waa 
dishonoured : — Held : there had been no con- 
structive delivery to 0., so as to put an end to B.’s 
lien on the timber for the price ; & B. was not 
estopped, by having given a delivery order as a 
constructive delivery of the timber. — L ackinqton 
V, Atherton (1844), 7 Man. & G. 360 ; 8 Scott, 
N. B. 38 ; 13 L. J. C. P. 140 ; 3 L. T. O. S. 67 ; 8 
Jur. 407 ; 136 E. B. 161. 

750. Transfer of wharfinger's certi- 

ficates.] — B. & CO. sold some iron rails to the A. 
CO. by a written contract stipulating that payment 
should be made by buyers’ acceptances of sellers’ 
drafts against inspectors’ certificate of approval 
& wharfinger’s certificate of each five hundred 
tons being stacked ready for shipment. As the 
wharfinger’s certificates were delivered the A. co. 
accepted the drafts of B. & co., according to the 
contract, which B. & co. negotiated ; but the rails 
remained in B. & co.’s possession. Pltf. advanced 
money to the A. co. on the security of some of the 
whar^ger’s certificates which were handed over 
to him with a written memorandum. The A. 
CO. became insolvent, & their acceptances were 
consequently not paid. Pltf. filed a bill against B. 
& co. & the receiver of the estate of the A. co., 
claiming a lien on the rails in the hands of B. &> co. 
in priority to their lien as vendors. The bill 
alleged that according to the custom of the iron 
trade, the wharfinger’s certificates were in fact 
“ warrants.” Pltf. having moved tor an injunction 
to restrain B. & co. from parting with the rails, 
or with the money which they might receive in 
respect of them, B. & co. were ordered to pay 
the value of the rails into ct., to be kept in medio 
till the decision of the case : — Held : (1) the giving 
of the acceptances in pursuance of the contract 
was not an absolute payment, but conditional on 
the acceptances being met ; upon the insolvency 
of the acceptors the vendors’ lien on the goods 
revived ; & the fact of the vendors having 

negotiated the bills made no difference ; (2) the 
wharfinger’s certificates were not documents of 
title, their delivery passed no right to the goods ; 

no custom of trade could give them the effect 
of ‘‘ warrants ” or documents of title as against the 
vendors. — GuN?r v, Bolckow, Vaughan & Co. 
(1875), 10 Ch. App. 491 ; 44 L. J. Ch. 732 ; 32 
L. T. 781 , 23 W. R. 739, L. JJ. 

Annotations : As <o ( I ) Coiisd. Allen v. Royal Bank of Canada 

(11)25), 41 T. Jj. R. 025. Refd. Be Defrles, Eichliolz v. 

DotrU'B, [1909] 2 Ch. 423. 

751. Purchaser allowed to deal with 

goods.] — On Sept. 12, G. wrote to defts. as 
follows : ‘‘I will agree to purchase your oak 

timber at L. wharf, ‘ to be dehvered free to boats 
when required,’ at so much per foot, naming 
the sum. Payment by bill at four months’ date 
from measurement.” On Sept. 21, the contract 
was completed, & the following note signed by 
defts. the vendors : ” Sold to G. the oak timber at 
the prices mentioned in his letter of Sept. 12, 
dehvered to boats. Payment, £1,000 by bill 
at one month, & balance by bill at four months 
from measurement.” The timber had been 
brought by defts. to the wharf at L., belonging to 


a wharfinger on the canal where defts. were in the 
habit of conveying & depositing their t^ber to 
remain until sold, when it would be carried away 
by canal. On Oct. 7, G.’s agent measured the 
timber on the wharf, & marked it with G.’s i n i tial s , 
which were ” scribed ” & ” punched ” upon each 
iece, & G. also employed men to ‘‘ square ” it for 
is trade purposes, & paid them £5 for so doing. 
On Oct. 16, whilst the squaring was going on, the 
bills were given to defts., & the first bUl for £100 
was duly paid, but before the four months’ bill 
became due, & whilst the timber remained at the 
wharf, G. became bkpt., & assigned all his estate 
to trustees, pltfs., who thereupon demanded 
possession of the timber, which was refused by 
defts., who then removed the whole of it from the 
wharf into their own custody, except enough to 
cover in value the £100 paid bill. An action was 
brought by pltfs., as trustees of the bkpt.’s estate 
against defts., for detention of the timber, when a 
verdict was found for them with leave to move, 
& upon a rule to set aside the verdict & enter a non- 
suit or a verdict for defts. on the ground that defts. 
were entitled to stay in transitu^ the ct. having 
power to draw inferences of fact : — Held : it was 
not a question of stoppage in iransitu^ but whether 
the lien of the vendors had ceased by their allowing 
the vendee to deal with the timber, while it was in 
the custody of the wharfinger, as he had done, 
which was a question of fact upon the evidence ; 
& as an inference of fact, there was an actual 
transfer of the possession of the timber to the 
vendee, & the vendors’ lien was gone, & they had 
therefore no right to meddle with the timber. — 
Cooper v. Bill (1865), 12 L. T. 406. 

aScc, generally, Sale op Goods. 

752. Delivery of part — Whether lien on re- 
mainder extinguished.] — Bunney v. Poyntz, No. 
750, post. 

753 . To sub-purchaser.] — The vendor will 

not be deprived of his lien for the price, by receiv- 
ing & negotiating a bill of exchange & delivering 
a part of the goods, by the request of the vendee, 
to a sub-vendee, during the currency of the bill, 
if the original vendee become bkpt., & the bill be 
dishonoured at maturity. — ^Miles v. Gorton 
(1834), 2 Cr. & M. 504 ; 4 Tyr. 295 ; 3 L. J. Ex. 
165 ; 149 E. R. 800. 

Annotations : — CSODBd. Tanner v. Scovoll (1845), 14 M. & W. 

28. Apprvd. Qrioo v. Richardson (1877), 3 App. Cos. 319. 

Refd. drifflths v. Perry (1869), 1 K. & E. 680 ; lie Oxley, 

Ex p. Turnbull (1868), 19 L. T. 463 ; He Edwardja, Exp. 

Chalmers (1873), 8 Ch. App. 289 ; He McLaren, Ex p. 

Cooper (1879), 27 W. R. 618. 

(5) By Waiver. 
i. In General. 

754. Proof In bankruptcy of purchaser.] — X. 

bought hops of T. on a custom known in the hop 
trade as W. O., i.e., the hops were to wait the order 
of X. in T.’s warehouse, «fe to be charged for ware- 
house room & insurance. X. paid for the hops by 
bills of exchange, which were dishonoured at 
maturity. X. afterwards registered a deed of 
composition which was assented to & executed by 
T, to the full amount of his debt in respect of the 
dishonoured bills ; — Held : T.’s assent & execution 
of the deed operated as a proof in bkpey., & there- 
fore an abandonment of his lien for unpaid pur- 
chase-money . — Be Oxley, Exp. Turnbull (1868), 
19L. T. 463; 17 W. R. 200. 


deliver it ; pltf. having delivered a 
Ijortion at the banlc : — Sefni>le : any 
lien for the price which pltf. might 
berom have had upon such wood, was 
io8t by its removal to land neither hie 
own nor under his control. — M cNeil 


9. Keleheb (1865), 16 O. P. 470.— 
CAN. 

PART V. SECT. 7. SUB-SECT. 1.— 
B. (W L 

764 i. Proof in bankruptcy of pur- 


chaser. 1 — Tho proof of a debt by a 
lienor against the property of the 
lienee in the subsequent bkpoy. of tho 
lienee does not ipso facto destroy the 
lien.— B omthornb e. Maude (1906), 
26 K. Z. L. R. 817.— N.Z. 
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Part V.— Equitable Lien. 


ii. By TaMng Security. 

765. Negotiable Instrument taken — & nego- 
tiated.] — V^ere the owner of a ship having a lien 
on the goods until the delivery of good & approved 
bills for the freight, took a bill of exchange in 
payment, & though he objected to it at the time, 
afterwards negotiated it ; — Held : such negotiation 
amounted to an approval of the bill by him, & 
it was a relinquishment of his lien on the goods, — 
Horncastle V. Farban (1820), 3 B. & Aid. 497 : 
106 E. R. 748. 

Ar^totions : — Conad. Pooley r. Budd (1851), 14 Boav. 34. 
Diltd. Gunn v. Bolokow, vaufirhan (1875), 32 L. T. 781. 
Befd. Tamvaoo t?. Simpson (1865), 19 C. B. N. S. 453. 
Mentd. Nloholl v. Thomas (1850), 15 L. T. O. S. 50. 

756. .] — (1) A vendor who takes in 

payment a promissory note & negotiates it, loses 
his lien ; which is not revived upon the dishonour 
of the note which is outstanding in the hands of 
an indorsee. 

(2) A part delivery of goods to vendee, will not 
vest the absolute right of possession to the whole 
in him, unless it be done in progress of the delivery 
of the whole ; but if it be clear that the intention 
was separate the part delivered from the rest, 
the original right of lien which the vendor had 
will still remain. — ^Bunney v. Poyntz (1833), 4 
B. & Ad. 668 ; 1 Nev. &, M. K. B. 229 ; 2 L. J. 
K. B. 65 ; 110 E. R. 669. 

AnnoiaUona: — As io (1) Consd. Poolcy v. Budd (1851), 14 
Bear. 34. Diatd. Gunn v. Bolckow, Vaughan (1875), 32 
L. T. 781. Dbtd. Re Defrles, Eichholz v. Defriefl, [1909] 
2 (Z!h. 423. That case is inconsistent with, if not expressly 
overruled by, Chinn v. Bolckow, Vaughan ^ Co. 
(Warkinoton, J.). ReM. Sykes v. GUes (1839), 5 M. & W. 
643 ; Allen v. Royal Bank of Canada (1925), 41 T. L. R. 
625. Aa to (2) Reid. Dixon v. Yates (1833), 5 B. & Ad. 
313; Tanner v. ScoveU (1843), 14 M. & W. 28; Re 
McLaren, Ex p. Cooper (1879), 11 Ch. D. 68. Qenerally, 
Mentd. Nicholi v. Thomas (1850), 15 L. T. O. S. 50. 

757. .] — Miles v. Gorton, No. 753, 

ante. 

758. .] — Gunnv. Bolckow, Vaughan 

& Oo., No. 750, ante. 

769. Effect of subsequent dishonour.] — Bunney 
V. Poyntz, No. 756, ante. 

760. .] — Gunn v. Bolckow, Vaughan & 

Co., No. 750, ante. 

Negotiable instruments as payment.] — SeCy 
generally y Contract, Vol. XII., pp. 462 ct scq. 

(c) Other Cases. 

761. By tender.] — On a contract for the sale of 
a specific chattel on credit, time, without express 
stipulation, is not of the essence of the contract ; 
& the vendee, on tender of the price, though after 
the expiration of the period of credit, may maintain 
trover against the vendor to recover such chattel. 
The vendor cannot rescind the contract on non- 
payment at the day. 

TTie vendor’s right, therefore, to detain the thing 
sold against the purchaser, must be considered as 
a right of lieu till the price is paid, not a right to 


rescind the bargain, & here the lien was gone by 
tender of the price (Lord Denman, C.J,). — 
Martindalb V, Smith (1841), 1 Q. B. 389; 1 
Gal. & Dav. 1 ; 10 L. J. Q. B. 166 ; 6 Jur. 932 ; 
113 E. R. 1181. 

AnnotatUma : — ^Folld. Chenery v. Vlall (1860), 5 H. & N. 288. 

^fd. Page V. Cowasjee Eduljee (1866), L. R. 1 P. C. 127. 

.] — Secy furtheTy Sale of Goods. 

762. Judgment obtained for price.]— The right 
of an unpaid vendor to lien over goods in the hands 
of his agent is not taken away by the fact that the 
vendor has recovered a verdict for their price 
against the purchaser, &, under a county ct. order 
for payment of the debt by instalments, has been 
paid one instalment of it. — Scrivener v. Great 
Northern Ry. Co. (1871), 19 W. R. 388. 

763. Admission by carrier that goods held to 
order of purchaser.] — Goods were consigned to 
pltfs.’ order to a station on the defts.’ railway, & 
the usual advice note was sent them by defts. 
On Apr. 12, pltfs. sold these goods to one J., 
payment half by cash, half by bill at three months 
due July 13 ; & handed over the advice note to J . 
with an indorsement directing defts. to deliver 
the goods to J.’s order. On Apr. 24 J. handed 
over this delivery order to D. as collateral security 
for the payment of money advanced to him by 
D. with a second indorsement ordering defts. to 
deliver the goods to D.’s order. But neither this 
delivery order nor that made by pltfs. was stamped 
in accordance with Stamp Act, 1870 (c. 97), s. 89. 
J. becoming insolvent, D. on May 14 wrote defts. 
inclosing the delivery order, & directing them to 
hold the goods to his order. To this he received 
the following reply from defts.’ goods manager 
dated May 15 : “I have yours of yesterday 
inclosing transfer of rails & beg to say I hold them 
to your order ; but you will please produce this 
order when applying for the rails, & which order 
must also bear a transfer stamp by both parties 
transferring the goods, in accordance with the Act 
of Parliament. You will be aware they remain 
here at owner’s risk & subject to our usual rent- 
charges.” On May 19 D. affixed an adhesive 
stamp to each transfer, but omitted to cancel the 
stamps as required by Stamp Act, 1870 (c. 97), 
ss. 24, 89, & same were never up to trial so can- 
celled. On May 23 defts. wrote to pltfs. asking if 
they consented to th(i goods being delivered to D., 
to which pltfs. replied on June 23 & 30, giving 
defts. formal notice to hold them to their (pltfs.’) 
order ; but upon indemnity being given by D. the 
goods were handed over to D. TT^e bill given to 
pltfs. by J. in part payment of these goods not 
being met at maturity, pltfs. claimed the goods as 
partial unpaid vendors, & brought an action 
against defts. for wrongfully parting with the 
possession of them : — Held : the condition in 
defts.’ letter of May 15 as to the transfer stamp was 
no qualification of their admission that they held 


PART V. SECT. 7, SUB-SECT. 1.— 
B. (b) ii. 

756 i. Negotiable inatrument taken — 
negotUUed.] — E. supplied a con- 
tractor with materials for building a 
house for W. & took the contractor’s 
note, which was discounted : — Held : 
aa the lien was suspended during the 
currency of the note it was absolutely 
gone. — Edmonds v. Tikrnan & 
Walters (1892), 21 S. O. R. 406.— 
CAN. 

755 u. .] — (3ouaHLAN (J.) 

& OOm Ltd. s. National Construc- 
tion Oo., JsoNO Mono Lin 8c McLean 
V. Loo Gee Wing (1909), 14 B. C. R. 
339.--0AN. 

756 lii. — . ]— If a person claim- 


ing a Hon under Mechanics’ & Wago- 
Earnci's’ Lion Act, 1902, takes a pro- 
ndssory note for the amount, & dis- 
counts it, ho thereby forfeits his right 
to a lien. — Arbuthnot (John) Co. t>. 
Winnipeg Manufacturing Ck>. (Man.) 
(1906), 16 Man. L. R. 401 ; 4 W. L. R. 
48.— CAN. 

756 iv. .] — National Sup- 

ply Co. V. Horrobin (1906), 16 Man. 
L. R. 472.— CAN. 

766 V. .] — A mechanics’ 

lien is not waived by the claimant 
accepting & negotiating a promissory 
note from the contractor. — Gorman, 
Olanoey & Grindley V. Archibald 
(1908), 1 Alta. L. R. 524 ; 8 W. L. R. 
he.— CAN. 


755 Vi. .]— A pltf.’s Hen is 

not destroyed or proiudiced by taking 
a note & discounting it. — Brooks- 
Sanford Hardware Co., Ltd. v. 
Theodore Telier Construction Co. 
(1910), 17 O. W. R. 167 ; 2 O. W. N. 
138.— CAN. 

766 vii. .] — ^Wilson v. Doblr 

8c Hartnell (1910), 13 W. L. R. 290. 
—CAN. 

756 viii. .] — ^Wortman v. 

Frid-Lewis Co. (1915), 33 W. L. R. 
119 ; 9 W. W. R. 812.— CAN. 

k. Mortgage taken.] — Wbnbourne 
V. J. I. Case THREsmNo MAomNE Co. 
(Alta.), [19171 2 W. W. R. 1262 ; 36 
D. L. R 677.— CAN. 
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Sed» 7. — ExHnguiahment : Subsed* It B. (o), C»$ 

aub-aed, 2. Part VI.] 

the goods to D.’s order ; the letter was an absolute 
attornment by defts. to D., by which pltfs/ right 
of possession as unpaid vendor was destroyed, & 
pltfs. were, therefore^ not entitled to recover. — 
PooLEY V. Great Eastern By. Co. (1876), 34 
Xj T 637. 

764. Bankruptcy of debtor.] — Swainston v. 
Clay, No. 613, ante, 

C. Of Chose in Adion, 

765. Whether waived — By taking security*] — 

Collins v, Collins (No, 2), Downes v, Downes, 
No. 608, ante. 


Sub-sect. 2. — Other Equitable Liens. 

766. Lien created bv judgment — ^Actlon on 
Ju<4ment.l — Bringing debt upon a judgment is no 
waiver or lien created by that judgment. — 
Ebby V. Erby (1714), 1 Salk. 80 ; 91 E. B. 75. 

767. Effect of subsequent appointment 

under power.] — In 1822 an estate was conveyed to 
such uses as A. should by deed, etc. appoint, 
in the meantime to the use of himself for life, etc. 
In 1826 a judgment was obtained against him, 
in 1827 he mortgaged this estate, & appointed the 
use to B. for five hundred years. After the execu- 
tion of this deed, the judgment creditor issued an 
elegil : — Held : his lien upon the land was defeated 
by the execution of the power. — Doe .d, Wigan v, 
Jones (1830), 10 B. & C. 459 ; 6 Man.'& By. K. B. 
563 ; 8 L. J. O. S. K. B. 214 ; 109 E. B. 621. 

Annotations: — Beld. Skeeles v. Shearly (1837), 3 My. Sc Cr. 

112 : Doe d. Egremont v. Helllugs (1842), 6 Jur. 821 ; 

Langton v. Horton (1842), 6 Jur. 910 ; Ellis v. R. (1851), 

6 Exoh. 921. 

768. .] — The lien of a judgment 

creditor on the r^ estate of his debtor, where 
execution has not been taken out, is defeated by 
the exercise of a power of appointment given to the 
debtor in a conveyance to the usual uses to bar 
dower ; & that, notwithstanding the appointee 
had notice of the judgment. — Skeeles v, Shearly 
(1837), 3 My. & Cr. 112 ; 7 L. J. Ch. 3 ; 1 Jur. 888 ; 
40 E. B. 867, L. C. 

Annotation : — Beld. Langton v. Horton (1842), 1 Hare, 549. 

,]—See, generally. Judgments, Vol. XXX., 

pp. 157 ef aeq, 

769. Lien for taxes collected — ^Effect of bank- 
ruptcy of collector.] — A collector of land tax 
becomes a bkpt., but before assignment his goods 
are seized under a warrant from the comrs. of 
land tax ; this creates such a lien as cannot be 
defeated by the subsequent assignment. — Bracey 
V. Dawson (1734), 2 Bam. K. B. 342, 382 ; 94 
E. B. 641, 567 ; sw6 nom. Brassey v, Dawson, 
Cunn. 65 ; Kel. W. 290 ; 7 Mod. Bep. 182 ; Bidg. 
temp. H. 12 ; 2 Stra. 978. 

4. Rnsh V. Baker (1784), Ounn. 180; 

, _ (1743), Park. 1 ; R. t>. Cotton (1761), 

, Qilos r. Grover (1832), 0 Bing. 128; Balme 
(1833), 9 Bing. 471 ; Garland v. Carllrie (1837), 
S. 421. 

See, generally, Bevenue. 


770. Lien on shares In company — Subsequent 

bankruptcy of shareholder.] — By a clause in the 
deed of settlement of a banking co., it was stipu- 
lated that the co. should have a lien on the shares 
of such proprietors as were customers & indebted 
to the bank, & that no share should be transferred 
without the consent of the directors ; & an 

abstract of these provisions was indorsed on the 
certificate of the share held by each proprietor. 
The bkpt., at the time of his bkpcy., was the owner 
of thirty of these shares, & h^ in his possession 
the certificates of owner^p thus indorsed, being 
then largely Indebted to the bank for advances : — 
Held : these shares did not pass to his assignee 
under the clause of reputed ownership in Bank- 
rupts Act, 1826 (c. 16), so as to defeat the lien 
of the baj^, which had been provided for in the 
deed . — Re Butterworth, Ex p. Plant (1836), 

4 Deac. & Ch. 160, Ct. of R. 

Annotation .-—BeM. Peering & MoQuestion v. Hibernian 

Joint Stock Banking Co. (1868), 16 W. R. 578. 

.] — See, generally, Companies, Vol. IX., pp. 

345, 346. . , 

771. Lien of executor for costs — Payment of 
fund to court.] — An exor. having been ordered 
to pay money into ct. is not thereby deprived of 
his lien on the fimd for his costs. — Blenkinsop v, 
Foster (1838), 3 Y. & C. Ex. 205 ; 8 L. J. Ex. Eq. 

8 ; 160 E. B. 675. 

Annotation: — Mentd. Rt Griffith, Jones v. Owen (1904), 73 

L. J. Ch. 464. 

See, generally, Executors, Vol. XXIV., p. 824» 
Nos. 8570,8571. 

772. Purchaser’s Hen — Purchase going off 
through default of purchaser.] — An hotel keeper, 
who was also the owner, agreed, on Mar. 24, 1861, 
to sell his hotel, & to assist in carrying on the 
business for two years, receiving half the profits. 
The purchaser’s vnfe, who was the hotel keeper’s 
daughter, went on the premises & assisted in 
managing the concern. From the purchaser’s 
letters it appeared that he was not able to supply 
the funds necessary to carry on the business ; &, 
in a letter of May 24, 1861, he wrote thus to the 
hotel keeper : “You must mortgage or sell the 
premises.” He subsequently asked the hotel 
keeper to give him a mtge. on the hotel for sums 
which he claimed to be duo to him, & brought an 
action against the hotel keeper for, among other 
things, a remuneration in respect of the services 
of his, the purchaser’s, wife above mentioned. 
The hotel keeper became bkpt. Upon a claim 
filed by the purchaser against the assignees, claim- 
ing that they should elect specifically to perform 
the agreement, or that it should be declared that 
the purchaser was entitled to a lien for the sums he 
had advanced under the contract : — Held : 
although the purchaser would have been entitled 
to a lien, if the contract had failed through the 
vendor’s default ; yet as the purchaser had hims elf 
abandoned the contract, the purchaser was not 
entitled to any lien, & his claim was dismissed. — 
Dinn V, Grant (1852), 6 De G. & Sm. 451 ; 64 
E. B. 1194. 

AnnoiatUma Bxpld. Whitbread v. Watt (l^D.JO L. J. Ch. 

516. Sisld. Cornwall v. Henson, [1899] 2 Ch. 710. 

778. Bond debt charged by teitator on realty— 
Omission by creditor to claim payment out of 


part V. SECT. 7. SUB-SECT. 2. 

l. Mechanic’s lien — Laches .] — Cole 
V. Hall (1891), 13 P. R. lOO.—CAN. 

m. .] — Kerrttish V. 

SENp.ER (1909), 12 W. L. R. 324.— 

CAN. 

„ n. Payment ] — Lee (A.) Sc Co. «* 

Hill (1909), ll W. L. R. 611.— CAN. 


o. .] — Faisr Cekek 

Lumber Co. v. Sloan (1911), 17 
W. L. R. 526 ; 3 Alta. L. R. 363.— 

CAN. 

p. .] — Rinqland ^ •. 

Edwards (1911), 19 W. L. R. 219. 

CAN. 

Jones v. 


Beach Sc Turner (1913), 23 W. L. R. 
174, 406 ; 3W.W. R. 962 : 18 B.C. R. 
73 ; 9 D. L. R. 410.— CMI. 

Claim including land not 


r. 


subject to lien .] — ^Poison v. Thomson 
(1916), 84 W. L. R. 745 ; 10 W. W. R. 
866.— CAN. 

t. Thresher’s liea— XocAes.]— SxeoM 
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personalty.] — In 1806 a bond was executed by A. 
In favour of B., & by a contemporaneous settlement 
it was settled by B., the obligee, upon certain trusts. 
By his will, dated in 1812, A., the obligor, charged 
his real & personal estate with payment of the bond 
debt. He shortly afterwards died. Pltf. claimed 
as assignee of the bond, a valid equitable lien on 
the obligor’s real estate in respect of the bond 
debt & interest. The defence was that the obligor 
died possessed of personal estate amply sufficient 
to pay the bond debt & interest, & that pltf.’s 


predecessors in title ought to have obtained pay- 
ment out of such personal estate, & that not having 
done so, they waived their right to have^ recourse 
to the real estate : — Held : pltf. was entitled to a 
valid charge in equity for the amount of the bond 
& interest upon the real estate of the obligor. — 
Justice v. Fooks (1887), 57 L. T. 868. 

Lien by deposit of title deeds.] — See Mortgage. 

Secured creditor in bankruptcy — ^Abandonment of 
security.] — See Bankruptcy, Vol. IV., pp. 368 
et seq.y Nos. 3413 et seq. 


Part VI. — Maritime Lien. 


r. Ellis (1911), 16 W. L. R. 373 ; 4 
Sask. L. R. 294.— CAN. 

a. Bringing action <t issuing 

garnishee summons.] — MoOabe v. 
Leish, [1922] 1 W. W. R. 465 63 


See Shipping. 


D. L. R. 705 ; 15 Sask. L. R. 238. — • 

GAN. 

b. Lien effected by attachment prO' 
ceedinga — Laches .] — The lien effected 
by attachment proceedings is only 


temporary & expires if the creditor 
does not prosecute his suit to judgment 
& execution with all duo diligence. — 
Evans v. Nova Scotia Gold Mines, 
Ltd. (1896), 40 N. S. R. 119.— CAN. 


LIFE INSURANCE. 

See Insurance. 


LIFE-BOATS. 

See Shipping and Navigation. 


LIFE-SAVING APPLIANCES. 

See Public Health and Local Administration; Shipping and Navigation. 


LIGHT. 


See Easements and Profits k Prendre. 
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Part I. — The Statutes of Limitation Generally. 


Sect. 1.— NATURE, PURPOSE AND 
CONSTRUCTION. 

1. Nature — All In pari materia.] — (1) The 

several statutes of limitation being all in pari 
materia ought to receive a uniform construction 



(2) We think that it cannot be said that a cause 
of action exists unless there be also a person in 
existence capable of suing (Abbott, C.J.). — 
Murray v. East India Co. (1821), 5 B. & Aid. 
204 ; 106 E. R. 1167. 

Annotations : — As to (1) Beld. Tolson v. Kaye (1822), 3 
Brod. & Btng. 217. As to (2) Bdld. R. v. Okeford, Fitz- 
payne (1830), 9 L. J. O. 8. M. C. 12 ; Cowper v. Godmond 
(1833), 9 Bins:. 748 ; Perry v. Jenkins (1836), 1 My. & Cr. 
118 ; Rhodes v. Smethurst (1840), 6 M. & W. 351 ; 
Webster v. Kirk (1852), 17 Q. B. 944 ; Re Fuller (1863), 2 
E. & B. 573 ; Thomson v. Harding (1853), 2 B. & B. 630 ; 
Sturgis V. Darell (1859), 4 H. & N. 622 ; Musurus Boy v. 
Ge^ban, [1894] 2 Q. B. 352 ; Smith u. Islington Grans. 
(1902), 66 J. P. 664 ; Meyappa Chetty v. Supramanlan 
Ohetty, [1916] 1 A. C. 003. Oenerally, Mentd. Blades t>. 
Free (1829), 7 L. J. O. 8. K. B, 211 ; Ward t). Shew (1833), 
9 Bing. 608 ; Esdaile v. Le Nauzo (1835), 1 Y. & C. £x. 
394 ; Goldstone v. Tovey (1839), 6 Bing. N. C. 98 ; 
Davidson v. Stanley (1841). 2 Man. & G. 721 ; Curlewls 
tj. Momlngton (1858), 27 L. J. B. 439 ; Bateman 
V. Mid-Wales Ry. (1866), Har. & Ruth. 508; Crouch v. 
Credit Fonder of England (1873), L. R. 8 Q. B. 374. 

2. Rule of procedure.] — Lapond v. Rud- 

dock, No. 9, post , 

8. Purpose — Curtailment of litigation.] — Doe 

d. Duroure V. Jones, No. 328, post , 

4. .] — A’Court V , Cross, No. 678, 

post , 

5 . Quieting of possession.] — The 

old English statutes of limitation barred the 
remedy only, not the right ; but the modem ones 
cut off the right as well as the remedy. 

All statutes of limitation have for their object 
the prevention of the rearing up of claims at great 
dist^ces of time when evidences are lost ; & in 
all well-regulated countries the quieting of 
possession is held an important point of policy 
(Lord St. Leonards, C.). — Dundee Harbour 
Trustees v, Douoall (1852), 1 Macq. 317, H. L. 

6. .] — Lyall V , Fluker, 

[1873] W. N. 208. 

7. Construction — ^To be construed liberally.] — 

King v. Walker, No. 289, post , 

8. .1 — I cannot agree in the posi- 

tion that statutes of this description [Statute of 
Limitations, 1623 (c. 16)] ought to receive a strict 
construction, on the contrary, I think they ought 
to receive a beneficial construction (Dallas, C.J.). 
— ^Tolson v, Kaye (1822), 3 Brod. & Bing. 217 ; 
6 Moore, C. P. 642 ; 129 E. R. 1267. 

Annotations : — Mentd. Doe d. Danlell v. WoodrolTe (1842), 12 

L. J. Ex. 147 ; Abergavenny v. Brace (1872), L. R. 7 
Exch. 145. 

9 . .] — The Statute of Limitations 

is a rule of procedure only ; & foreigners suing 
here are only allowed the time limited by the 
statute of James, without reference to any lunita- 
tion which may obtain in the country where the 
contract was niade (Jervis, O.J.). 

The statute is to be construed with liberality 


(Maulb, j.). — Lafond V, Ruddock (1863), 13 
C. B. 813 ; 1 C. L. R. 339 ; 22 L. J. C. P. 217 ; 
21 L. T. O. S. 129 ; 17 Jur. 624 ; 1 W. R. 371 ; 


138 E. R. 1422. 

10. .] — Lyall v, Fluker, 


[1873] 


W. N 208. 

11. Unnecessary exceptions not to be 

made.] — Perry v, Jackson, No. 284, post, 

12. Uniform construction — Notwith- 

standing slight variation of phrase.] — Murray v. 
East India Co., No. 1, ante. 

18. .] — The language of this latter 

statute [Civil Procedure Act, 1833 (c. 42)] is the 
same, mutatis mutandis^ as that used in the statute 
of James, & the object seems to have been to add 
actions upon specialties & some others to those 
mentioned in that statute. It would therefore 
seem but reasonable that the same construction 
should be put upon the provisions of the latter 
statute as has been put upon the former, so far as 
such a construction may be applicable (Wight- 
man, J.).— Sturgis v. Darell (1860), 6 H. & N. 
120 ; 29 L. J. Ex. 472 ; 2 L. T. 808 ; 6 Jur. N. S. 
1351 ; 8 W. R. 653 ; 158 E. R. 50, Ex. Ch. 


Annotation : — Held. Swindell v. Bulkoley (1886), 18 Q. B. D. 


250. 

14. • All persons bound — Unless expressly 

excluded.] — It may be stated as a general rule in 
legislation as to statutes passed for the purpose 
of limitation, that all parties are bound out for 
exceptions expressly contained in them (Lord 
Cranworth, ( 5 .). — lie West (1853), 3 De G. M. & 
G. 198 ; 21 L. T. O. S. 277 ; 1 W. R. 421 ; 43 
E. R. 79, L. C. 

Annotation : — Refd. Re Bmedley (1864), 10 L. T. 432. 


Application of statutes to dominions & depen- 
dencies.] — See Dependencies, Vol. XVII., p. 464, 
Nos. 314, 315. 


Sect. 2.— APPUCATION. 

Sub-sect. 1. — ^Arbitration. 

15. Submission to arbitration — Whether de- 
fence of limitation excluded.] — A submission to 
arbitration does not per se exclude the right of 
either party to raise the defence of the statute of 
limitations ; but if it be intended to exclude such 
a defence, an express term to that effect must be 
imported into the agreement of submission. — 
Be Astley & Tyldbsley Coal & Salt Co. & 
Tyldesley Coal Co. (1899), 68 L. J. Q. B. 252 ; 
80 L. T. 116 ; 16 T. L. R. 154, 

Annotation : — (lOlUld. Cayzer, Irvine v. Board of Trade 

(1926), 65 L. J. K. B. 1054. 

18. Arbitration as between Crown & 

subject.] — If the Crown enters into a submission 
to arbitration in a matter which could be a subject 
of arbitration between subjects, & if in such an 
arbitration between subjects the statute of 
limitations would be imported, the Crown enters 
into the submission on the same terms as would be 
applicable to a submission between subjects, &; 
there is in the Crown no quality which prevents 


PART L SECT. 1. 

7 i. Construction — To be construed 
Ubertdly, ] — Admikist&atob - Gbnbiial 
ov Bengal v. Kbisto Kamcni Dassbe 
(1004), I. L. R. 31 dale. 616 ; 8 C. W. N. 


600.— IND. , 

7 ii. .3 — ^Tho provisions 

of the Limitation Acts shoiud receive 
a fair ft not too technical oonstmotlon. 
— PAOHUPPA ACHAXU V, POOJALI 
Sebnan (1905), 1. L. K. 28 Mad. 


557.— IND. 

m. .] — ^The Statute of Limi 

tations should not be so oonstmed m 
to protect or be a means of fraud.— 
Fobstth V, Grifftn (1854), James 
241.— CAN. 
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Bed, 2. — Application: Siib’Secta, 1, 2, 3 <8: 4. ] 

it from taking advantage of the statute, — Cayzbr, 
Irvine & Co. v. Board op Trade (1926), 96 L. J. 
K. B. 134 ; 42 T. L. R, 163 ; 70 Sol. Jo. 847 ; 
revsd. on other grounds (1926), 96 L. J. K. B, 
1054, C. A. 

Whether acknowledgment to bar statute.] — 

See Part II., Sect. 8, 8ub*sect. 6, I. (e), post. 

17. The award—Not within Statute of Limi- 
tations, 1623 (c. 16)— Award under seal.]— Hods- 
den V. Harris, No. 81, post. 

18. — — An award under the 

hands & seals of arbitrators is not within above 
Act. — ^Ambrose v. Brooks (1738), West temp. 
Hard. 667 ; 26 E. R. 1088. 

I®; .] — Above Act is not 

applicable to debt by decree order or award. — 
Mildred v. Robinson (1816), 19 Ves. 685 ; 34 
E. R. 633. 

-^nrwtafion :—Retd. White v. Pamthor (1829), 1 Knapp, 

X I 

20. Award under Lands Clauses Act, 1845 

(c. 18).]— Turner v. Midland By. Co., No. 133, 
post. 


Sub-sect. 3. — ^Bankruptcy. 

28. Whether operation of statutes ended by 
bankruptcy.] — The Statute of Limitations has 
nothing to do with the bkpcy. laws. When a 
bkpcy. ensues, there is an end to the operation of 
that statute, with reference to debtor & creditor 
(Bacon, C.J.). — Me Wbstby, Ex p. 

Banking Corpn. (1879), 10 Ch. D. 776 ; 48 L. J. 
Bey. 89 ; 39 L. T. 673 ; 27 W. R. 292. 

Annoiatixms : — Hentd. Rt Goallner, Ex p. Pitt (1882), 20 
Ch. D. 308 ; Re Smith, Green v. Smith (1883), 24 Ch. D. 
672. 

Proof of debts — Laches.]— Bankruptcy, Vol 

many 

previously.] — See Bankruptcy, Vol. IV., p. 

Nos. 4380-4381. 

On statute barred debt.] — See Bankruptcy, 

Vol. IV., p. 497, No. 4476. 

Action against trustee — Defence of delay.] — 
See Bankruptcy, Vol. V., p. 994, No. 8120. 

Compositions dc schemes of arrangement — 
Realisation of property.] — See Bankruptcy, Vol. 
V., p. 1098, No. 8964. 


Sub-sect. 2. — ^Agreements not to Sue. 

21. Statute p^ vented from running.] — A debtor 
conveyed his life interest in certain property in 
trust for creditors, parties to the deed ; .& the 
creditors, in consideration thereof, granted to the 
debtor licence to reside & attend to his affairs in 
any place he inight think proper, without suit or 
molestation, in ms person or his goods, chattels & 
effects, by any such creditors ; & that, in case of 
any smt or molestation by any of such creditors, 
contrary to the true intent & meaning of such 
licence, the debtor should be wholly released & 
^quitted of the debt, & the deed might be pleaded 
in bar : — Held : the existence of the trust deed, 
& the covenants & licence therein contained, 
prevented the operation of Statute of Limitations 
during the life of the debtor in respect of the debts, 
for the payment of which the trust was created. — 
O’Brien v. Osborne (1862), 10 Hare, 92 ; 20 
L. T. O. S. 201 ; 16 Jur. 960 ; 68 E. R. 852. 

22. .] — A., being entitled to certain pro- 
perty for life, with remainder to his children in 
case they survived him, joined with his two children 
in executing a creditors’ deed, dated in 1831, 
whereby in consideration df an assignment by the 
father of his life estate to his children, the two 
children assigned their interests, contingent upon 
the death of their father in their lifetime, upon 
tiust to pay the debts of both father & son. 
The son also covenanted to pay £1,000 towards the 
debts. ^ The debts were admitted by the deed & 
comprised in schedules, & the creditors covenanted 
not to sue for their debts during the continuance 

i^rusts of the deed. The children died in 
father, who then became absolutely 
entitled to the reversion of the property, as heir- 
at-law of the original donor, & he executed a 
asfflgnment of it, & died in 1861 :— 
Held : the time at which the creditors’ right to 
sue revived, was the death of the surviving child, 
Qi. A i ®i*Rple contract creditors were barred by 
Statute of Limitations, 1623 (c. 16).— Ivbns v. 

® *» 2 Eq. Rep. 163 ; 24 

3W.B. 119; 61E. R. 810. 

^ <ISS6). 8 W. R. 276 ; 

^ London Rj^ Property Co., Webster v. 

8*7 ”• 8ame.Wey, Son« .i 


Sub-sect. 4. — Charges on Personalty. 

24. No statutes of limitation applicable — 
Annuity.] — An annuity given by a will, forming no 
charge upon land, but b^eing personal only, is not 
within Real Property Limitation Act, 1833 (c. 27), 
s. 42. — Rooh V. Callen (1848), 6 Haro, 531 ; 
17 L, J. Ch. 144 ; 12 Jur. 112 ; 67 E. R. 1274. 

25. ,] — An annuity which is be- 

queathed payable out of the personal estate of a 
testator does not come within Real Property 
Limitation Act, 1833 (c. 47), s. 42, & therefore 
arrears of such an annuity after thirty-seven years 
of inadequate payments of it, ordered to be paid. 
— Re Ashwell’s Will (1869), John. 112 ; 33 
L. T. O. S. 300 ; 70 E. R. 360. 

26. Lien.] — L., a partner in the firm of 

B. & CO., retired from it, & shortly afterwards 
borrowed from pltfs. £20,000 on his promissory 
note payable on May 31, 1848, & a^eed by way of 
collateral security to give them a lien on his share 
of the assets of the partnership, which had not yet 
been ascertained & paid. In furtherance of this, 
B., one of the continuing partners, in July, 1847, 
at L.’s request, & with the consent of the other 
continuing partners, gave pltfs. an order on C. & 
CO., the agents of B. & co., directing them to pay 
to pltfs., out of the funds of B. & co. in their hands, 
the sum of £5,000, & engaged to pay to pltfs. the 
residue of L.’s share. C. & co. had not at the time, 
nor afterwards, nearlv so much as £6,000 of B. & 
co.’s money in their hands. In Aug. 1847, pltfs. 
presented the order to C. & co. & were informed 
they^ had not funds to pay it. Pltfs. gave B. no 
notice of this. In Sept. 1847, 0. & co. became 
insolvent, without having paid any part of the 
£5,000. The promissoi^ note was dishonoured. 
B. died in Feb. 1849. The share of L. was finally 
ascertained in 1863, & L. died in Mar. 1866. In 
Nov. 1855, pltfs. filed this bill to enforce their 
lien ; — Held : pltfs. were not in the circumstances 
barred from relief by delay, there being no 
statutory bar. — G lyn v. Hood (1860), 1 Be G. P. 
& J. 334 ; 29 L. J. Ch. 204 ; 1 L. T. 363 ; 6 Jur. 
N. 8. 168 ; 8 W. R. 248 ; 46 E. R. 388, L. JJ. 

27. .1 — In 1886 a vendor contracted 

in writing to sell free from incumbrances a con- 
tingent reversionary interest in personalty to a 
purchaser who paid a deposit on the purchase- 
money. The reversion proved to be incumbered, 
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& the purchaser insisted on a conveyance free from 
incumbrances, but was told that the incumbrances 
would be paid off, which was never done. The 
vendor afterwards created further charges on the 
reversionary interest to persons who had notice 
of the contract, & was adjudicated a bkpt. in 
1888. In the same year the bkpcy. was annulled, 
upon the acceptance of a composition by his 
creditors & under the scheme of arrangement the 
whole of his property was sold by his trustee. In 
1891 the purchaser became bkpt., having pre- 
viously assigned his interest under the contract to 
P., who subsequently assigned the same to B. No 
attempt having been made to enforce the contract, 
the reversion fell into possession in 1896, & B. 
shortly afterwards claimed specific performance, 
or in the alternative a lien for the deposit paid by 
the purchaser ; — Held : (1) the delay was a bar 
to any claim for specific performance ; (2) the 
purchaser was a secured creditor of the vendor in 
respect of the deposit, & the purchaser must in 
the circumstances be treated as having elected to 
rely on his security ; & as no statute of limitations 
applied, B. was entitled to enforce his lien. — 
Levy v. Stoqdon, [1898] 1 Ch. 478 ; 67 L. J. Ch. 
313 ; 78 L. T. 186 ; affd., [1899] 1 Ch. 6 ; 68 
L. J. Ch. 19 ; 79 L. T. 364, C. A. 

Annoiaiions : — As to (1) Befd. Cornwall tJ. Henson, [1899] 2 

Ch. 710. Generally, Mentd. Davies v. Thomas, [1900] 2 

Ch. 462. 

28. Vendor’s Hen.] — No Statute of 

Limitations is applicable to a charge on personal 
estate, whether by way of vendor’s lien or other- 
wise : consequently the right to the recovery of 
the debt is not barred by lapse of tune, & interest 
is recoverable for the whole period from the date 
on which the debt was incurred. 

In 1874 a son, being entitled in reversion upon 
the death of his father to a trust legacy of £5,000 
vmder a will of which the father was sole surviving 
trustee & exor., sold & assigned his reversionary 
interest to his father by deed absolutely for 
£1,500. The deed expressed that the £1,600 wae 
paid as the consideration money by the father to 
the son, & a receipt for the money was indorsed 
on the deed, but in fact the money was never paid. 
In 1900 the father died, whereupon the son 
claimed a lien for the £1,500 upon the £5,000 legacy, 
which was then in the hands of the father’s exors., 
together with interest from the date of the 
assignment : — Held : a vendor’s lien on personal 
estate was not subject to any statutory or other 
bar. — Re Stucley, Stucley v. Kekewich, [1906] 
1 Ch. 67 ; 76 L. J. Ch. 68 ; 93 L. T. 718 ; 64 W. B. 
266 ; 22 T. L. R. 33 ; 60 Sol. Jo. 68, C. A. 

Annotalion : — Msntd. Re Boirnstein, Barnett r. Belmstoin, 

[1925] Ch. 12. 

29. Mortgage.] — In 1824, a reversionary 

interest in funds, vested in trustees, was assigned 
to secure the payment of a sum on the following 

ear. The reversion fell in in 1860, no notice 
aving been wven to the trustee, nor any interest 
paid or ac^owledgment made in the mean- 
time : — Held : the mtgee.’s right against the fund 
was not barred by the Statutes of Limitation or the 
lapse of time. — Re LowTEa’ Settlement (1861), 30 
Beav. 05 ; 64 E. R. 825. 

80. .] — By an indenture made in 

1858, G. mortgaged to his father a share of personal 
estate to which G. was entitled in reversion, 
expectant on his mother’s death. The father died 
in 1872, having made another son, C., his exor. 
& residuary legatee. The mother died in 1887. 
0. shortly afterwards sent a letter to G., inclosing 
the indenture. Si stating that he handed it over to 
G. in compliance with the wish of their late mother. 


0. afterwards changed his mind, & claimed the 
share under the mt^. No interest had ever been 
paid on the mtge. d^t by G., & no acknowledgment 
given by him in respect of it : — Held : the right 
of C. was not barred by the Statute of Limitations. 
— Re Hancock, ELancock v. Bbbeby (1888), 67 
L. J. Ch. 793 ; 69 L. T. 197 ; 36 W. B. 710. 

Annotations : — ^Apld. Re Lake's Trusts (1890), 63 L. T. 416 

London & Midlaud Bank v. MitoheU, [1899] 2 Ch. 161* 

Apprvd. Re Stucley, Stucley v. Kekewich, [1906] 1 Ch* 

67. Expld. Re Hazeldlne’s Trusts (1907), 77 L. J. Ch. 97. 

81. ,] — In the case of a mt^e. of 

reversionary personal estate, where there is no 
covenant for payment of interest after the date 
stipulated in the deed for the repayment of the 
capital with interest, the ct. will allow to the 
mtgee. in a redemption or foreclosure action 
interest by way of damages at the rate fixed by the 
deed, to be paid up to the date stipulated for 
payment, during the whole period, not exceeding 
twenty years, during which no interest had been 
paid ; & there is no analogy between a mtge. of 
personal estate & one of real estate to induce the 
ct. to limit the amount of arrears of interest 
recoverable to six years. 

No doubt equity, in the case of an equitable 
debt, follows the simple analogy afforded to it by 
the law applicable to a legal debt ; but I never 
heard that a ct. of equity is under any obligation 
to follow, as regards personal estate, the analogy 
of a statute which applies to real estate. That 
is not an analogy within the application of the rule 
that equity follows the law (I^Y, J.). — Meulersh 
V. Brown (1890), 45 Ch. D. 225 ; 60 L. J. Ch. 
43 ; 63 L. T. 189 ; 38 W. R. 732. 

Annotation : — Apprvd. Re Stucley, Stucley v. Kekewich, 

[1906] 1 Ch. 67. 

32. .] — London Sc Midland Bank 

V. Mitchell, No. 128, post. 

33 , Joint mortgage of realty & per- 

sonalty — Right to realty barred.] — Where real 
estate & a life policy have been mcluded in one 
mtge. to secure one indivisible sum, the mtged. 
properties being subject to one & the same proviso 
for redemption, & the mtgee. has been in possession 
of the real estate for more than twelve years with- 
out any acknowledgment of the mtgor.’s title, so 
that the mtgagor.’s right to redeem the real estate 
has become barred by Real Property Limitation 
Act, 1874 (c. 57), s. 7, his right to redeem the 

olicy is also barred, not by analogy to the statute, 
ut because, it having become impossible for the 
mtgor. to require a reconveyance of the real 
estate, it has become equally impossible, according 
to the rules regulating the ad ministration of 
mtges. in a ct. of equity, for him to require a 
reassignment of the policy, the real estate Sc the 
policy together constituting one security for the 
debt. — C harter v. Watson, [1899] 1 Ch. 175 ; 
68 L. J. Ch. 1 ; 79 L. T. 440 ; 47 W. R. 260 ; 43 
Sol. Jo. 12. 

Annotation : — Bold. Re Jaimcey, Bird v. Arnold, [1926] Ch. 

471, 

34-. .] — There is no statute 

of limitation applying to a mtge. of personalty 
(Sargant, j.). — Re Witham, Chadburn v, Win- 
field, [1922] 2 Ch. 413 ; 92 L. J. Ch. 22 ; 128 
L. T. 272. 

Annotaiion : — Consd. Re Jauncey, Bird v. Arnold, [1926] 

Ch. 471. 

35. .] — Although the 

right of the mtgee. to the land is barred, he is not 
barred from his ri^ht to enforce the security so 
far as he may against any personal estate com- 
prised in the security, Sc avc^ble (Russell, J.). 
— Re Jauncey, Bird v, Arnold, [1926] Ch. 471 ; 
96 L. J. Ch. 377 ; 134 L. T. 728 ; 70 Sol. Jo. 627. 
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Limitation of Actions. 


Sect, 2. — To what debts and actions limitation 
applies: Sub-sects. 4 & 6, A. <£: B. ; svb-seds, 


Sub-sect. 4. — ^Arbitration Awards. 

See Nos. 17-19, ante. 

Sub-sect. 6. — Actions op Tort. 

A. In General. 

See Statute of Limitations, 1623 (c. 16), 

B. Actions on the Case, 

63. General rule.] — I am of opinion that Jud. 
Act, 1873 (c. 66), did not alter or touch Statute 
of Limitations at all, & that that statute still 
applies to the circumstances which constituted 
the actions named in it, that is to say, that if the 
circumstances would have constitute an action 
on the case or an action of trespass, although the 
action which involves the remedy sought would 
not now be called an action on the case or an action 
of trespass, yet, notwithstanding, Statute of 
Limitations applies to it, if the facts are such as 
would have supported an action on the case or an 
action of trespass (Brett, L.J.). — Gibbs v. 
Guild, No. 1819, post. 

See Statute of Limitations, 1623 (c. 16), s. 3. 

54. Within Statute of Limitations, 1623 (c. 16).] 
— An action on the case is within above Act. — 
Robinson v. Walker (1050), Sty. 230 ; 82 E. R. 669. 

Annotation : — Refd. Crosier v. Tomlinson (1676), Freem. 

K. B. 208. 

65. Seduction.] — Where pltf. complained 

of a plea of trespass for that deft, with force & 
arms assaulted & seduced pltf.’s wife whereby 
he lost the comfort of her society, etc., against 
the peace, etc., to his damage, etc. Whether this 
be trespass or case, & former authorities have 
considered it to be case, at any rate a plea of not 
guilty infra sex annos is good on general demurrer. 
— Macfadzen V. Olivant (1805), 6 East, 387 ; 
2 Smith, K. B. 486 ; 102 E. R. 1335. 

56. Recovery of contribution from local 

authority.] — The justices of a county, as the local 
authority for the county, neglected between the 
years 1869 & 1878 to recoup to pltfs., as the local 
authority for a borough within the county, the 
proportionate amount contributed by the borough 
to the expenses incurred by the local authority of 
the county, in carrying out the provisions of the 
Contagious Diseases (Animals) Act, 1869 (c. 70), 
which they were bound to repay under sect. 97 
of that Act. After the passing of the Local 
Government Act, 1888 (c. 41), pltfs. sued defts., 
as successors of the local authority for the county, 
to recover the sums which should have been 
recouped ; — Held : if any action would lie, it would 
be an action on the case, and not an action for 
debt on a statute, & therefore the Statute of 
Limitations, 1623 (c. 16), was a bar to the claim. — 
Salford Cohpn. v. LANCAsmRE County Council 
(1890), 25 Q. B. D. 384 ; 59 L. J. Q. B. 676 ; 63 
L. T. 409 ; 55 J. P. 85 ; 38 W. B. 661 ; 6 T. L. R. 
362, C. A. 

Annotationa : — ^Retd. Aylott r. West Ham C!orpn., Sisson v. 

West Ham Ckirpn. (1U26), 90 J. P. 99. Msntd. Bootle-oum- 

Linacre Corpn. v. Lancashire Coimty Council (1890), 60 

L. J. Q. B. 323; Everett v. Griffiths, 11924 J 1 K. B. 941. 

67. Breach of duty by director.] — (1) An 

action against directors & promoters of a co. 
under 53 & 54 Viet. c. 64 [ace, note, Companies 
(Consolidation) Act, 1908 (c. 69), s. 84], is not £m 


action for ** penalties, damages, or sums of money 
given to the party grieved ” by a statute within 
Civil I^cedure Act, 1833 (c. 42), s. 3, & is not 
subject to the limitation of two years imposed by 
that sect. An action under 63 & 64 Viet. c. 64, 
would imder the old forms of pleading have been 
an action on the case for breach of duty, & by 
analogy to the old actions the period of limitation 
would be six years under Statute of Limitations, 
1623 (c. 18), 8. 3. 

(2) A statute of limitations cannot begin to 
run unless there are two things present, a party 
capable of suing & a party liable to be sued 
(Vaughan Williams, L.J.). — Thomson v. Clan- 
morris (Lord), [1900] 1 Ch. 718 ; 69 L. J. Ch. 
337 ; 82 L. T. 277 ; 48 W. R. 488 ; 16 T. L. B. 
296 ; 44 Sol. Jo. 346 ; 8 Mans. 51, C. A. 

Annotations: — As to (1) Coiud. Jarvis v. Surrey Coimty 
Council, [1925] 1 K. B. 654; Aylott v. West Ham Corpn., 
Sisson V. West Ham Corpn. (1926J, 20 J. P. 99. Refd. 
Shinman v. Lyons (1922), 38 T. L. K. 660. 

68. Rebate of railway rates.] — Char- 

RiNGTON, Sells, Dale & Co. v. Midland Ry. Co. 
(1901), 11 Ry. Can. Tr. Cas. 222 ; 17 T. L. R. 761. 

Annotation : — Mentd. British Portland Cement Manu- 
facturers V. G. E. Ry., Thomas v. Mid. Ry. (1914), 111 
L. T. 586. 


Sub-sect. 6. — Actions Given by Statute. 

69. Action brought under statute — Within 
Statute of Limitations, 1623 (c. 16).] — An action 
of debt by a railway co. against one of its members 
for calls under Companies Clauses Consolidation 
Act, 1845 (c. 16), & the special Act is an action 
founded upon a statutory liability ; &; therefore 
a plea that the action is founded upon contracts 
without specialty & that the alleged causes of 
action did not, nor did any or either of them accrue 
within six years before the suit is a bad plea, the 
proper limitations to such an action being twenty 
years, by Civil Procedure Act, 1833 (c. 42), s. 3. 

There may undoubtedly be cases where a statute 
enables an action to be brought which neverthe- 
less is not an action on the Act of Parliament. 
There may be statutes which may be in part or 
in whole the foundation of an action of assumpsit 
(Maule, J.). — Cork & Bandon Ry. Co. v. Goode 
(1863), 13C.B. 826 ; 1 O. L. R. 345 ; 22 L. J. C. P. 
198 ; 21 L. T. O. S. 141 ; 17 Jur. 555 ; 1 W. R. 
410 ; 138 B. R. 1427. 

Annotations: — Apld. Shepherd v. Hills (1855), 11 Exch. 65. 
Distd. Thomson v. Clanmorrls, [1900] 1 Ob. 718. Confd. 
Aylott V. West Ham Corpn., Sisson v. West Ham (^rpn. 
(i026).96L. J.Ch. 533. Hentd. life Royal Bank of Australia, 
Robinson’s Exor.’s Case (1856), 6 De G. M. & G. 572 ; 
Re Manchester & Milford Ry., [1897] 1 Ch. 276 ; Shep- 
heard v. Bray (1906), 76 L. J. Ch. 633. 

60. Maintenance of pauper lunatic.] — 

Deceased had, for over six years prior to her death, 
been supported as a pauper lunatic at the county 
lunatic asylum. During the whole of this period 
she was, in fact, entitled to an annuity of 
£24 168. Qd., payable by the Comrs. for the Reduc- 
tion of the National llebt. This fact only came to 
the knowledge of the guardians at the time of her 
death, or shortly thereafter : — Held : the guardians 
were creditors of deceased, within Poor Law 
Amendment Act, 1840 (c. 103), ss. 16, 17, as 
such, entitled to administration of her estate. 
The claim of the guardians was not limited to the 
period of twelve months prescribed by Poor L»aw 
Amendment Act, 1840 (c. 103), s. 16, but that, 


PART II. SECT. 2, SUB>SE0T. 6.— B. 

b. Damages far personcU injury.] 
— An actiou for damasos for IdJutIos 


sustained by collision with a motor 
vehicle is not an action for a penalty, 
dama^ or a sum of money sdron by 
any statute, but an action on the case 


& not barred in two years. — M aitlakd 
e. Maokknzib & Toronto Rt. Co. 
(1912), 28 O. W. R. 80; 4 O. W. N. 
109 ; 6 D. L. R. Sao.—CAN. 
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in respect of such period, they were entitled 
absolutely to repayment, under the Statute, &, 
as to a further period, not exceeding five years, 
making six years in all, they were entitled to 
come m & claim as ordinary creditors, notwith- 
standing the fact of their having taken no steps 
to recover payment for such expenditure, during 
the lifetime of the deceased pauper limatic. — 
Lambeth Guabdians v. Bradshaw (Next op Kin) 
(1886), 67 L. T. 86 ; 60 J. P. 472. 

61. .] — Under Lunatic Asylums 

Act, 1853 (c. 97), s. 104, the guardians of the 
poor of a parish to which a pauper lunatic 
is chargeable are entitled in the event of his 
becoming entitled to property to recover only six 
years’ arrears in respect of the sums paid by them 
for his maintenance in an asylum. — Re New- 
begin’s Estate, Eggleton v. Newbegin (1887), 
36 Ch. D. 477 ; 66 L. J. Ch. 907 ; 67 L. T. 390 ; 
36 W. R. 69 ; 3 T. L. R. 804. 

Annotaiions : — Apld. Re Watson, Stamford Union v. Bart- 
lett, [1899] 1 Ch. 72. Consd. Re Clabbon, [1904] 2 Ch. 
465. Distd. Wandsworth Union Grdna. v. Worthington, 
[1906] 1 K. B. 420, Refd. Birkenhead Union Grdns. tj. 
Brookes (1906), 70 J. P. 406; Pontypridd Union Gardns. 
V. Drew, [1926] 1 K. B. 587. Mentd. Re Rhodo.s, Rhodes 
V. Rhodes (1890). 44 Ch. D. 94 ; Laver v. Botham (1894), 
64 L. J. Q. B. 110 ; Winkle v. Bailey, [1897] 1 Ch. 123 ; 
Re Tyo (1899), 81 L. T. 743. 

62. —y .] — A lunatic not so found 

by inquisition was maintained in a pauper lunatic 
asylum by the ^ardians of the S. Union for 
sixteen years prior to her death in 1898. In 
1895, the lunatic having become entitled to a 
fund, a receiver was appointed in lunacy ; & 

thereupon the guardians gave notice of a claim 
for past & future maintenance to the Master in 
Lunacy, who replied that the claim would be 
borne in mind in dealing with the fund. The 
fund was, however, not recovered by the Lunacy 
authorities till after the death of the lunatic, &> 
was afterwards transferred to the Ch. Div, In 
an action by the guardians against the legal 
personal representative of the lunatic for arrears 
of maintenance : — Held : that the plaintiffs were 
entitled only to six years’ arrears from the com- 
mencement of the action . — Re Watson, Stamford 
Union v. Bartlett, [1899] 1 Ch. 72 ; 68 L. J. 
Ch. 21 ; 79 L. T. 462 ; 47 W. R. 359. 

Annotations : — Distd. Wandsworth Union t\ Worthington, 
[1906] 1 K. B. 420. Rrid. Peutypridd Union Gardns. v. 
Drew, [1926], 1 K. B. 567. 

63. Criminal lunatic — Claim by 

Crown.] — Under the Criminal Lunatics Act, 1884 
(c. 64), s. 10 (3), which incorporates by reference 
the language of s. 104 of the Lunatic Asylums Act, 
1863 (c. 97), the cost of the maintenance of a 
criminal lunatic can be recovered by the Crown 
aganst property to which the lunatic has become 
entitled, as being due under an implied obligation 
to pay for that maintenance as a necessary ; & 
this is a statutory liability for the whole amount 
expended in respect of which there is no limitation 
against the Crown. — Re J. (A Person of Unsound 
Mind), [1909] 1 Ch. 574 ; 78 L. J. Ch. 348 ; 100 
L. T. 281 ; 21 Cox, C. C. 766, C. A. 

64. Breach of duty by director.] — 

Thomson v. Olanmorris (Lord), No. 57, ante. 

Paupers.] — See Poor Law. 


65. Wages payable under statutory 

authority.] — Defts., a borough council, resolved in 
Sept. 1914, to grant to any employee called up or 
volimteering for service with the Forces full civil 
pay less his Service pay & less his separation allow- 
ance, if any. At that time defts. had no power to 
make such payments. Pltf., A., who w^ an 
employee of defts., accepted the offer by enlisting 
in Nov. 1914. In 1916 the Local Government 
(Emergency Provisions) Act, 1916 (c. 12), camie 
into force, & by sect. 1, sub-sect. 1, authori^d 
any local authority to pay to an employee serving 
with the Forces the amount of his civil remunera- 
tion less his naval or military pay & allowances, 

& by sect. 1, sub-sect. 2, provided that in the case 
of an employee who had enlisted before the Act 
such an offer should be binding on the local 
authority. From Nov. 1914, to pltf.’s demobilisa- 
tion in Mar. 1919, defts. paid to him weekly sums 
calculated on the assumption that his “ fidl civil 
pay ” was the pay that he was receiving at the 
date of his enlistment & not the increased pay that 
he would have received if he had stayed in defts.’ 
employment. In an action brought on Jan. 1, 
1925, to recover payments on the higher basis 
defts. pleaded (int^ alia) Statute of Limitations, 
1623 (c. 16), which makes the period of limitation 
six years in the case of simple contracts, but pltf. 
contended that the action was brought on Local 
Government (Emergency Provisions) Act, 1916 
(c. 12), & that therefore the statute limitations 
applicable was Civil Procedure Act, 1833 (c. 42), 
whuch prescribes twenty years as the period of 
limitation in the case of an action brought on a 
specialty : — Held : even if the increase in salary 
to which pltf. would have become entitled if he 
had continued in the employment of defts. were 
included in “full civil pay’’ the action was 
brought on a simple contract & not a specialty, 
& therefore Statute of Limitations, 1623 (c. 16), 
applied. — Aylott v. West Ham Corpn., Sisson 
V. West Ham Corpn. (1926), 95 L. J. Ch. 533 ; 
135 L. T. 424, 427 ; 90 J. P. 165 ; 42 T. L. R. 516 ; 
24 L. G. R. 429, C. A. ^ 

66. Action for statutory debt — Not within 
Statute of Limitations, 1623 (c. 16).] — Statute of 
Limitations, 1623 (c. 16), does [not extend to 2 
Edw. 6, c. 13. — Talory v. Jackson (1638), Cro. 
Car. 613; 79 E. B. 1043. 

Annotation : — ^Refd. Cork & Bandon Ry. r. Goodo (1853), 

13 C. B. 826. 

67. .] — Cork & Bandon Ry. Co. v. 

Goode, No. 59, ayite. 

68. .] — Salford Corpn. v. Lan- 

cashire County Council, No. 56, ante. 

Specialty debt.] — See Part III., Sect. 1, 

sub-scct. 5, post. 


Sub-sect. 7. — ^Bills op Exchange. 

See Statute of Limitations, 1623 (c. 16), s. 3. 

69. Action within statute.] — The Statute of 
Limitations, 1623 (c. 16), is a good plea to an action 
on a bill of exchange. — Renew v. Axton (1687) 

1 Garth. 3 ; 90 E. R. 607. 


PART II. SECT. 2, SUB-SECT. 6. 

Ml, Action for statviory debt — Not 
wUhin Statute of Limitationa, 1623 
(c. 16).}— An action for the recovery 
of taxes \inder Assessment Act, s. 144, 
l9 an action lor debt upon the statute ; 
Statute of lilmitations, 1623, does not 
apply to It, 8c therefore, the right of 
action is not barred by a lapse of 
six years. — ^Pjpbbtonx v. Huktxb 


(1916), 32 W. L. R. 614 ; 9 W. W. R. 
1162.— CAN. 

66 ii. .] — The price of seeds 

supplied under Se^ Supply (Ireland) 
Act, 1880, Is recoverable by the guar- 
dians, notwithstanding the lapse of 
more than six years from the striking 
of the speoiai rate. — ^M aqbsrafblt 
Union v. Gbibben (1889), 24 L. B. 
It. 620.— IR, 


PART II. SECT. 2, SUB-SECT. 7. 

69 i. Action uHihin statute.] — St 
John v. Rye^rt (1884), 10 S. C. R* 
278.— CAN. 


69 u. M'Donagh t>. National 

Bank (1896), 31 I. L. T. 04.— IR. 

69 iii. .] — Hayes t>. Neatb 

(1821), 1 Nfld. L. B. 259.— Nni). 


J,— VOL. xxrn. 


Y 
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Limitation of Actions. 


Sect, 2 . — To what debts and actions limitaHon 
applies: Sub-sects, 7, 8 <Sb 9, A, <S? JB.! sub- 
sects, 10 <fe 1 1.] 


70. 


-.1 — Chevely V. Bond, No. 43, ante. 


Wben time begins to run.] — See Sect. 4, sub-sect. 
2, B., post. 

Conflict of laws.] — See Bills op Exchange, 
Vol. VI., p. 437, Nos. 2813-2816. 

Sub-sect. 8. — The Crown. 

See Statute of Limitations, 1623 (c. 16), s. 3. 

71. Whether Crown affected.] — In assumpsit 
against exors., declaration stated that testator 
made his promissory note, & thereby promised 
to pay J. on demand £200, & delivered the note 
to him, whereby testator became liable to pay, 
but did not pay, & at the time of his death was 
indebted to J. for the amount of the sum secured 
by the note, & interest. It then averred, that 
afterwards, & after the death of J., the money 
specified in the note being & remaining wholly 
due & unsatisfied, to wit, on, etc., at, etc., before 
A., one of the coroners for the county of N., it 
was found, upon view of the body of J., then & 
there lying dead, by the oaths of honest & lawful 
men, of, etc., that J. feloniously did kill & murder 
himself, as by the inquisition before the coroner 
remaining of record more fully appeared, by reason 
of which said inquisition, & by force of the felony, 
J. forfeited to the King the promissory note & the 
money due thereon. The declaration then set 
forth a grant under the King’s sign manual to 
pltf. of the note & money due thereon, as men- 
tioned in a certain other inquisition, & that His 
Majesty delivei^ed the note to pltf., of which defts., 
after the death of testator, had notice. Breach, 
non-payment by testator or defts. since his death. 
Plea (a) non-assumpsit testator ; (b) the note 

became due & payable to J. in his lifetime, & the 
causes of action did not accrue to him within 
six years before the exhibiting of the bill ; upon 
which plea issue was taken joined ; (c) nul tiel 
record of the inquisition taken before the coroner — 
upon which issue was taken ; (d) that there was no 
such grant as alleged in the declaration. On 
motion by pltf. for judgment non obstante vere- 
dicto : — Held : the plea of the Statute of Limita- 
tions, that the causes of action did not accrue 
to J. within six years, was bad, inasmuch as it did 
not show that J. was barred by the statute at the 
time of his death ; & if he was not, then the King, 
not being expressly mentioned in the statute, 
was not within the statute, & his rights were not 
barred. — Lambert v. Taylor (1825), 4 B. & C. 
138 ; 6 Dow. & Ry. K. B. 188 ; 3 L. J. O. S. K. B. 
160 ; 107 E. R. 1010. 

Annotaiiovs Eeld. Doe d. Watt v. Morris (1835), 1 Hodg. 
215. Mentd. Plummer v. Lee (1837), 5 Dowl. 755 ; 
Gwynne r. Burnell (1840), 6 Bing. N. C. 453 ; R. v, Toole 
'"■67), 


16 W. R. 439. 

-.] — Moneys issued by the Crown to an 


(18 

72 . 

army agent for the pay, subsistence, etc., of 
officers, &; carried in the books of the agent to 
the credit of the respective officers, but not paid 
over to them, & not made the subject of any private 
arrangement with them, continue the moneys of 
the Crown in the hands of the agent, for which he 


is accountable to the Crown ; & may be called 
back by the A.-G., as representing the Crown, 
even after a lapse of more than thir^ years. — 
Bbummell V. M*Phbrson (1828), 6 Russ. 263 ; 
7 L. J. O. S. Ch. 1 ; 88 E. R. 1026, L. 0. 

73. .1 — Pltfs. entered into an agreement 

with defts. for the use of defts.’ hall for county ct. 
purposes. After some years the term was sur- 
rendered by operation of law, but by inadvertence 
pltfs. continued to pay rent for the haU. To a 
claim by pltfs. to recover the sums so paid as money 
paid under a mistake of fact defts. pleaded the 
Statute of Limitations, 1623 (c. 16) ; — Held : 
notwithstanding the fact that pltfs. were an incor- 
porated body, they were mere agents of the 
Crown in the matter, & as the Statute of Limita- 
tions, 1623 (c. 16), does not bind the Crown, it 
afforded no answer to the claim. — P ublic Works 
C oMRs. V. Pontypridd Masonic Hall Co., [1920] 
2 K. B. 233 ; 89 L. J. K. B. 607 ; 123 L. T. 334 ; 
84 J. P. 139 ; 36 T. L. R. 459 ; 18 L. Q, R. 771. 

74. Debt due to Crown debtor.] — The 

Statute of Limitations, 1623 (c. 16), may be pleaded 
to a sci. fa. issued by the Crown against the drawer 
of a bill of exchange in the hands of the Crown 
debtor & which has been seized by the sheriff under 
an inquisition on the prerogative process. 

I admit that as between the Crown & its imme- 
diate debtor this statute has no application. 
But when the question is what debt was due 
from the deft, to the Crown’s debtor the rule is 
different ; for the Crown is only entitled to its 
debtor’s rights & cannot create or revive any right 
in the person of its debtor if none ever existed or 
it has become extinct. In this case nothing could 
have been recovered by the debtor of the Crown 
against this deft, if the statute had been pleaded. 
I, therefore, consider that it is also a good bar to 
the suit of the Crown who stands precisely in the 
same situation as its debtor & that this is a plea 
which the law allows (Richards, C.B.). — R. v. 
Morrall (1818), 6 Price, 24 ; 146 E. R. 730. 

Annotation : — Distd. Lambert v. Taylor (1826), 4 B. & C. 138. 

76. Mandamus.] — The Crown is not 

limited to any time within which to make such an 
application [mandamus], — Re Wootton (Inhabi- 
tants) (1818), 6 Price, 103 ; 146 E. R. 754. 

76. .] — A plea that the alleged 

causes of action aid not accrue within six years 
is a bad plea to a declaration for a mandamus^ as 
Statute of Limitations does not bar an application 
for such a writ. — Ward v. Lowndes (1859), 1 
E. & E. 956 ; 29 L. J. Q. B. 40 ; 1 L. T. 268 ; 
24 J. P. 228 ; 6 Jur. N. S. 247 ; 8 W. R. 81 ; 120 
E. R. 1169, Ex. Ch. 

Annotations : — Ck>n8d. R. v. Marshland Smooth & Fen 

District Comrs., [1920] 1 K. B. 155. Refd. Bush v. 

Beavan (1862), 1 H. & O. 600. Mentd. Smith v. Chorley 

District Ck)uncll, [1897] 1 Q. B. 632. 

Mandamus generally, see Crown Practicp-, Vol. 
XVI., pp. 276 et seq. 

77. Petition of right.] — Qu, : whether 

the Statute of Limitations applies to a claim by a 
subject against the Sovereign, enforceable only by 
petition of right. — Ryves r. Wellington (Duke) 
(1846), 9 Beav. 679 ; 16 L. J. Ch. 461 ; 8 L. T. O. S. 
68; 10 Jur. 697: 60 B. B. 487. 

Annotations: — Mentd. Dyson v. A.-Q., [19111 1 K. B. 410 ; 

Esquimault 8c Nanaimo By. v. Wilson, [1920] A. C. 358. 


PART II. SECT. 2, SUB-SECT. 8. 

71 1, Whether Crown affected .] — 
Statute of Limitations, 1623, does not 
apply to the Crown. — Fisher v. R. 
fOO), 20 V. L. R. 460.—AU8. 

71 li. .] — Doe d. West e. 

Howard (1837), 5 O. S. 462.— CAN. 

71 iii. .] — Vacuum Oil Co. t). 


R. (1890), 2 Exch. C. R, 234.— CAN. 

71 iv. .] — ^Allstadt r. Gort- 

10?-^aS?* 31 O. R. 496 ; ’20 0. L. T. 

71 V. .] — secrbtabt op State 

FOR India r. Mathubabhai (1890), 
I. L. R. 14 Bom. 213.— IND. 

71 Vi. ..J — R, p. Baylt (1841), 


1 Dr, 8c War. 218. — IR. 

71 vU. .] — A.-Q. V. HowMtT, 

J1914] 1 I. R. 124 ; 48 I. L. T. 146.— 

71 viu. .1— Van dee Mebwx tJ. 

Mikzsts^ of Dsfsnob (1916), 0. P. D. 
47.— S. AF. 

711*. .) — ^Ukion Government 

V. Tonkin, [1918] App. D. 633.— B. AF. 
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Paht II. — Simple Contract Debts and Personal Actions. 


78. 


-.] — The Statute of Limitations 


does not apply to a petition of right. — B ustomjee 
V, R. (1876), 1 Q. B. D. 487 } 46 L. J. Q. B. 249 ; 
84 L. T. 278 ; 24 W. R. 428, D. 0. ; on appeal, 
2 Q. B. D. 69. 0. A. 

ArmotaUona : — Enid. Oayter, Irvine v. Board of Trad© (1925), 
d5L. J.E.B. 134. Mentd. Bnmard v. Hodocanaohi(1880). 
5 C. P. D. 424 ; R. t?. Income Tax Special Piirposes 
-jEx p. Cap© Copper Mining Co. (1888), 69 L. T. 
465 ; West Rand Contrsil Gold Mming Co. v. R., [1905] 
2 K. B. 391. 


Petition of right generally, see Crown Practice, 
Vol. XVI., pp. 230 et seq, 

79. mght to benefits of statute — Where 

Crown not expressly memtioned.] — Cayzer, Irvine 
& Co. V. Board op Trade (1925), 95 L. J. K. B. 
134 ; 42 T. L. R. 163 ; 70 Sol. Jo. 347 ; on appeal 
(1926), 96 L. J. K. B. 1054, C. A. 

80. .] — Lambert v. Taylor, No. 

71, ante. 

Claim for maintenance of criminal lunatic.] 

-See No. 63, ante. 


Sub-sect. 9. — Claims Relating to Land. 

A. In General. 

See Statute of Limitations, 1623 (c. 16), s. 3. 

81. Debt for copyhold fine.] — (1) The Sta- 
tute of Limitations, 1623 (c. 16), does not extend 
to debt for a copyhold fine. 

(2) An award under the hands & seals of the 
arbitrator is not within Statute of Limitations, 
1623 (c. 16). — Hodsden v. Harris (1670), 2 Keb. 
637 ; 1 Sid. 415 ; 2 Wms. Saund. 61 ; 84 E. R. 
337 ; svh nom, Hodgson v. Harris, 1 Lev. 273. 

AnnotaLions : — As to (1) Reid. Curlcwis v. Momlngton (1858), 
27 L. J. Q. B. 439. As to (2) Apld. Ambrose ti. Brooks 
(1738), West temp. Hard. 5(57. Bold. Paget v. Foley 
(1836), 3 Scott, 120 ; Tobacco Pipe Makers’ Co. v. Loder 
(1851), 16 Q. B. 765 ; Thorne v. Kerr (1855), 25 L. J. Ch. 
57 ; Cnrlewis tJ. Mornington (1868), 27 L. J. Q. B. 439. 
Oenerally, Mentd. K. v. Morrall (1818), 6 Price, 24 ; Scales 
V. Jacob (1826), 11 Moore, C. P. 553 ; Qwynne v. Burnell 
(1840), 1 Scott, N. U. 711 ; Lee r. Wilmot (1866), L. 11. 
1 Exon. 364 ; Liovosloy t?. Gilmore (1866), L. R. 1 C. P. 
570 ; Spencer V. Heminerde, [1922] 2 A. C. 507. 

When time begins to run .] — See Sect. 4, 

sub-sect. 2, G., post. 

82. Mesne profits.] — (1) Accounts of rents & 
profits confined to six years by analogy to the 
action for mesne profits. 

(2) You cannot recover more than six years 
mesne profits at law (per CuR.). — Reade v. Reade 
(1801), 6 Ves, 744 ; 31 E. R. 836, L. C. 

Anrwtations : — OeneraUy, Mentd. Costerton v. Sutherland 
(1804), 9 Vos. 445 ; Butcher «. Butcher, Gooday r. Butoher 
(1812), 1 Ves. & B. 79 ; Ricketts v. Loftus (1841), 4 Y. & 
C. Ex. 519 ; Fry v. Capper (1853), 2 W. IL 130 ; Paske 
V. Haeelfoot (1863), 9 L. T. 75. 

83. Action against equitable assignee of lease- 
holds — On covenants in lease.] — The liability of an 
equitable assignee of leaseholds is that of simple 
contract, & the Statute of Limitations limits 
his liability to six years after the cause of suit. — 
Sanderb V. Benson (1841), 4 Beav. 350; 49 
B. B. 374. 

Annotations: — Mentd. Hollingsworth v. Bhakesbaft (1861), 
14 Beav. 492 ; Cox v. Bishop (1857), 8 De G. M. & Q. 815. 

S4. Simple contract debt charged on land.] — 

Where an action is brought to recover a simple 
contract debt, & the money sought to be recovered 
is charged on land, the i^riod of limitation is that 
imposed by Statute of limitations, 1628 (c. 1^, & 
has not been enlarged to twelve years by the H-eal 


Property Limitation Act, 1874 (c. 67). — Barnes 
V. Glenton, [1809] 1 Q. B. 886 ; 68 L. J. Q. B. 
602 ; 80 L. T. 606 ; 47 W. R. 436 ; 16 T. L. R. 
295 ; 43 Sol. Jo. 366, O. A. 

Annotation :-^B>elUL London & Midland Bank v. Mitchell, 
[1899] 2 Ch. 161. 

B, Arrears of Bent, 

See Statute of Limitations, 1623 (c. 10), s. 3. 

86. No application to rent reserved by deed.] — 
Arrearages of rent reserved by indenture is not 
within Statute of Limitations, 1623 (c. 16). — 
FREBMAif V. Stacy (1629), Hut, 109 ; 123 E. R. 
1135. 

Annotation : — Reid. Paget v. Foley (1836), 3 Scott, 120. 

86. Or will.] — Statute of Limitations, 

1623 (c. 16), as to rents, extends only to customary 
rents between lord A tenant, & not to rent arising 
by grant, or a will, whereof the commencement 
may be shown. — Collins v. Goodall (1691), 2 
Vern. 235 ; 1 Bq. Cas. Abr. 304 ; 23 B. R. 753. 

Annotation : — Bold. Stackhouse v. Barnstou (1805), 10 Vee. 
453. 

87. Rentcharge.] — There is no Statute of 
Limitations to bar a legal rentcharge (Grant, 
M.R.). — Stackhouse v, Barnston (1806), 10 Ves. 
453 ; 32 B. R. 921. 

Annotatiffns OonBd. CJupit v. Jackson (1824), M'Cle. 495. 
Refd. Cholmondeley v. Clinton (1820), 2 Jac. & W. 1. 

88. .] — The Statute of Limitations does 

not bar the demand of a rentcharge. — Cupit v. 
Jackson (1824), M‘Cle. 495 ; 13 Price, 721 ; 148 
B. B. 207, Ex. Ch. 

Annotations : — Mentd. Graves v. Hicks (1841), 11 Sim. 586 ; 
Philipps V. Philipps (1844), 8 Beav. 193 ; Harrison v. 
Mason (1849), 12 L. T. O. 8. 478 ; White v. James (No. 2) 
(1868), 26 Beav. 191 ; Hall v. Hurt (1861), 2 John. & H. 
76 : Horton e. Hall (1874), L. R. 17 Eq. 437 ; Kelsey v. 
Kelsey (1874), L. R. 17 Eq. 495 ; Ta^or v. Taylor, Be 
Taylor’s Estate Act (1874), L. R. 17 Eq. 324 ; Scottish 
Widows’ Fund v. Craig (1882), 20 Ch. D. 208 ; Sandeman 
V. Rushton (1891), 61 L. J. Ch. 186 ; Re Tucker, Tucker 
V. Tucker, [1893] 2 Ch. 323 : Hambro v. Hambro, [1894] 
2 Ch. 564 ; Re Herbage Rents, Greenwich, Charity Comrs. 
V. Green, [1896] 2 Ch. 811 ; Blaokbnme v. Hope-Edwardee, 
[1901] 1 Ch. 419. 

.] — See, now, Real Property Limitation 

Acts, 1833 (c. 27), & 1874 (c. 57), & Parts IV. & V., 
post. 

89. Former tenancy from year to year — No act 
of tenancy for six years before action brought.] — 

The Statute of Limitations, 1023 (c. 16), is a good 
defence to an action by a landlord for rent against 
one who had once been his tenant from year to 
year, but who had not, within the last six years, 
occupied the premises, paid rent, or done any act 
from which a tenancy could be inferred, although 
the tenancy had not been determined by a notice 
to quit. — L eigh v. Thornton (1818), 1 B. & Aid. 
626 ; 106 E. R. 230. 


Sub-sect. 10. — Oontbacts by Married 

Women. 

See Husband & Wife, Vol. XXVII., p. 183, 
Nos. 1493-1490. 


Sub-sect. 11. — Set-Off. 

See Statute of Limitations, 1623 (c. 10), s. 8, 
A now Statute of Frauds Amendment Act, 1828 
(c, 14), s. 4. 

Set-off generally.] — See Set-Off. 


FART II. SECT. 8. SUB-SECT. 9.~A. 

c. Action on purchaser’s proTnise 
to pay.i^WATWBOuJx v. Wni. (1873), 


R. E. D. 197.-— CAN. 

d. .] — Saskatoon Towwiitb 

Co., Ltd. v. Peebles, [1921] 1 W. W. R. 
65 ; 55 D. L. R. 706 ; 14 Bask. L. R. 


13.— CAN. 

©. Ck^ingetU transfer of land.)— 
Haji Abd^ Rarman V. Mahomed 
Haman, 11917] A. O. 209.— MID, 

Y 2 
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Limitation of Actions. 


Sect, 2. — To what Mis and actions limitation 
applies: Svb-sects^ 11, 12 cfc 13. Sect, 3 : Svb^ 
sect, 1.] 

90. Whether set-olT within limitation rules.] — 

The Statute of Limitations may be replied to a 
plea of a set-off. — B emington v. Stevens (1747), 
2 Stra. 1271 ; 93 E. B. 1175. 

AnnoiationH : — Consd. Chapnlo v. Durston (1830), 1 Cr. & J. 
1 ; llawiey v. Rawley (1876), 1 Q. B. D. 460. 

91. .] — Assumpsit & plea of set-ofll for 

money lent by deft, to pltf. Beplication denying 
the set-off. It appears that the loan took place 
thirteen years ago. Although the Statute of 
Limitations is not a legal bar to the action, the 
jury may presume from length of time & other 
circumstances, that the debt has been satisfied. — 
Cooper v. Turner (1819), 2 Stark, 497, N. P. 

92. .] — Upon the true construction of 

2 Geo. 2, c. 22, s. 13, & Statute of Frauds Amend- 
ment Act, 1828 (c. 14), s. 6, a set-off cannot be 
maintained of a debt, contracted by pltf. during 
infancy & not ratified by him in writing after full 
age 

As long ago as Strange's Reports the Statute 
of Limitations was held to apply to set-off (Den- 
man, J.).— Bawley V. Bawley (1876), 1 Q. B. D. 
460 ; 45 L. J. Q. B. 675 ; 35 L. T. 191 ; 24 W. B. 
995, C. A. 

Annotation ; — Mentd. McCreagh v, Cox & Ford (1923), 92 
L. J. K. B. 855- 

93. Cross demands accruing at same 

time — Plain till *s claim saved from operation of 
statute.] — When there are cross demands between 
parties, which accrued at nearly the same time, 
for which bills are given, both of wliich would be 
barred by the Statute of Limitations, & pltf, has 
saved the statute by suing out process, but deft, 
has not, deft, may nevertheless set off those de- 
mands. — O rp V. Buspini (1797), 2 Esp. 568, N. P, 

94. Only If six years expired before action 

brought,] — In cases under Statute of Limitations, 
1623 (c. 16), the Statute of Limitations is not a 
bar to a set-off unless the six years have expired 
before action is brought. — Walker v, Clements 
(1850), 15 Q. B. 1046 ; 16 L. T. O. S. 170 ; 117 
E. B. 755. 

Annotation : — Refd. Re Ballard, Lovell r. Forester, [1890] 
W. N. 64. 

95. .] — Re Ballard, Lovell r* 

Forester, [1890] W. N. 64. 

96. Order for administration of estate — 

Set-off against claim of creditor.]— Be Ballard, 
Lovell v. Forester, [1890] W. N. 64. 

97. Bill of costs— Statute-barred items — Ap- 
propriation of payment.]— The exor. of a deceased 
solr. brought an action in 1902 to recover costs 
alleged to be due to his testator’s estate from deft., 
of which a bill had been delivered to deft., together 
with a cash account, on Dec. 2, 1899. The items 
of the bill extended over a period from 1878 to 
1899, &, the Statute of Limitations being pleaded, 
the judge at the trial gave judgment for deft, in 
respect of all items prior to 1893, as being statute- 
barred. He referred the rest of the bill to a master 
for taxation, & to take the cash account from 
1893, directing that credit should be given to deft, 
for all sums of money received by pltf.’s testator 
for or on account of deft., in respect of, or which 
ought to be treated as reducing or discharging, the 
bill of costs so taxed. Upon taxation deft, brought 
in a surcharge in respect of a sum of £66, which 
had been received by pltf.’s testator, as deft’s 


solr. in an action brought by deft., in 1894, & not 
accounted for to deft. No cash account hetd been 
delivered by pltf.’s testator to deft, except the 
account of Dec. 2, 1899, which, through an inad- 
vertence, contained no entry of the said sum of 
£60. Pltf. claimed that this sum should be 
treated as appropriated to payment or satisfaction 
of items which had accrued due from deft, to pltf.’s 
testator prior to 1893 : — Held : the sum of £06 
could not be set off against the statute-barred 
items under the statutes of set-off ; &, assuming 
that pltf.’s testator would have had a right to 
appropriate the said sum to these items, yet, there 
having been no such appropriation, it was not, 
having regard to the terms of the judgment of the 
judge at the trial, open to pltf. so to appropriate 
the said sum subsequently to that judgment, & 
the surcharge in respect of the said sum of £66 
must be allowed. — Smith v. Betty, [1903] 2 K. B. 
317; 72 L. J. K. B. 853; 89 L. T. 258 ; 62 
W. B. 137 ; 19 T. L. R. 602, C. A. 

Annntaiion: — Consd. Seymour v. Pickett, [1905] 1 K. B. 

715. 

Pleading to claim of set-off.] — See Part IX., 
Sect. 1, post . 


Sub-sect. 12. — Solicitor’s Charges. 

See Statute of Limitations, 1623 (c. 16), s. 3. 

98. Action within statute.] — Assumpsit for 
fees due to pltf. as an attorney. Deft, pleaded 
the Statute of Limitations, 1623 (c. 16) : — Held : 
a good plea. — Oliver v. Thomas (1694), 1 Ld. 
Raym. 2 ; 3 Lev. 367 ; 91 E. R. 898. 

99. Statute-barred Items.] — Smith v. Betty, 
No. 97, ante. 

When time begins to run, see Part II., Sect. 5, 
sub-sect. 2, S., jjost. 


Sub-sect. 13. — Other Cases. 

See Statute of Limitations, 1623 (c. 16), s. 3. 

100. Promise of quiet enjoyment — To save pos- 
session harmless.] — To an action on a promise of 
quiet enjoyment, & to save the possessor harmless, 
deft, may plead the Statute of Limitations, 1623 
(c. 16). — Peck v. Ambler (1634), Cro. Car. 349 ; 
W. Jo. 329 ; 79 E. R. 900. 

101. Action for court fees.] — Babbe v. Burton 
(1077), T. Raym. 243 ; 83 E. R. 126. 

102. Debt against sheriff — Money levied on 

execution — Before return to writ.] — Debt lies 
against a sheriff before the return of the writ for 
rnoney levied on a fi. fa. The Statute of Limita- 
tions, 1623 (c. 10), cannot be pleaded to debt 
against a sheriff for money levied on a ji. fa . — 
COCKRAM V. Welbye (1679), 2 Show. 79 ; 1 

Freem. K. B. 236 ; 1 Mod. Rep. 245 ; 2 Mod. Rep. 
212 ; 89 E. R. 800. 

Ar^AcUions Pa^et v. Foloy (1836). 3 Scott, 120. 

Mentd. Vaticrhan v. Guy (1729), 1 Barn. K. B. 271; 

Morland v. Pellatt (1829), 7 L. J. O. S. K. B. 54. 

103. Collateral security to mortgage — Not under 
seal.] — If the collateral security had been a note 
of hand instead of a bond, the statute of limita- 
tions would run against the note, & leave the mtge. 
as it was (Eyre, C.B.).— Toplis v . Baker (1789), 
2 Cox, Eq. Cas. 118 ; 30 E. R. 65. 

Annotations; — ^Refd. Christopher v. Sparke (1820), 2 Jac. 

& W. 223 ; Barnes v. Glenton, [1899] 1 Q, B. 886 ; London 

& Midland Bank v. Mitchell, [1899] 2 Ch. 161. Mentd. 

Izon V. Butler (1815), 2 Price, 34 ; Re Greeley’s Settlmt., 

Willoughby V. Drummond, [1911] 1 Ch. 368. 


PART II. SECT. 2, SUB-SECT. 11. 

901. IF/tel^r set-off wUhin limita- 
tion rules.]— P absons V Crabb (1876), 


34 U. C. R. 136.— CAN. 

PART IL SECT. 2,* SUB-SECT. 18. 

1. Action on lien note, p— The right 


of action upon a lien note is barred 
by Statute of Idxnitatlona In six 
years from the due date of it with- 
out adding any days of grace. — 
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Paet II. — Simple Contract Debts and Personal Actions. 


104. Debt under decree or order.] — Mildred 
V. Robinson, No. 19, ante . 

106. Warrant of attorney to confess Judgments] 

— Debtor executes a warrant of attorney to his 
creditor to confess judgment for the balance of 
account as then stated between them. The 
warrant of attorney is not a specialty, which takes 
the case out of the Statute of Limitations. — 
Clarke v. Figes (1817), 2 Stark. 234, N. P. 

106. Recovery of penalty — Due under bye-law — 
Made under charter.] — An action of debt for a 
penalty due under a bye-law made by virtue of 
a charter, is “ an action of debt grounded upon a 
contract without specialty,” & is barred by 
Statute of Limitations, 1623 (c. 16), s. 3, if not 
commenced within six years after the penalty 
becomes due. — Tobacco Pipe Makers’ Co. v, 
Loder (1851), 16 Q. B. 765 ; 20 L. J. Q. B. 414 ; 
18 L. T. O. 8. 34 ; 15 J. P. 723 ; 15 Jur. 1194 ; 
117 E. R. 1074. 

Annotation : — Mentd. lie Manchestor & Milford Ry., [1897] 

1 Ch. 276. 

107. Debt recited in deed of assignment — For 
benefit of creditors — Covenant by creditors not to 
sue.] — IvENs V . Elwes, No. 22, ante . 

108. Debt recited in agreement not under seal.] 

— PiRTii V. Slingsby, No. 540, post. 

109. Rectification — Of insurance policies.] — A 

firm of insurance brokers effected with an insur- 
ance company a number of open covers for the 
purpose of reinsuring risks taken by their principals. 
The premiums under the open covers were to 
be tlie same as those received by the original 
insurers less a brokerage to the firm. The brokers 
in declaring risks under the open covers stated 
definite amounts of premiums, without explaining 
what deductions had been made by the original 
insurers, their principals, in order to determine 
the rates received by them. In each case policies 
were drawn up by the co. containing the premiums 
stated by the brokers. The insurance company, 
afterwards learning the facts, disputed the correct- 
ness of these deductions, & sued the brokers for 
breach of duty to the co. in not securing correct 
amounts of premium. The brokers acted in good 
faith. 

The insurance co. also claimed rectification of 
the policies as against the brokers so as to comply 
with their view of the effect of the open covers. 
The claim was made more than six years after the 
issue of the policies : — Held : apart from any 
question under the Statute of Limitations, there 
was no clear evidence of common mistake & the 

E olicies ought not to be rectified as against the 
rokers in an action to which their principals 
were not parties. Semhle : the Statute of Limita- 
tions was a good defence. — Empress Assurance 
C oRPN., Ltd. v. Bowring & Co., Ltd. (1905), 
11 Com. Cas. 107. 

Annotation : — Mentd. Glasgow Assco. Corpn. v. Syniondsou 
(1911), 104 L. T. 254. 

110. Ageement to settle after-acquired property 
— Claim by trustees.] — By a marriage settlement 


dated Oct. 7, 1878, the wife’s property was settled 
upon the usual trusts in favour of the wife, the 
husband, & the issue of the marriage, with an 
ultimate trust in favour of the wife’s next of kin ; 
& it was declared & agreed bjr the husband & wife 
respectively that after-acquired property of the 
wife should be brought into settlement. In Aug. 
1884, the husband invested £1,000 in stock in the 
wife’s name. In 1909 the wife died intestate & 
without issue, the stock was transferred to 
her husband as her administrator ; — Held : the 
trustees could not enforce the agreement at law, 
their claim on the contract to settle being statute 
barred . — Re Plumptre’s Marriage Settlement, 
Underbill v. Plumftre, [1910] 1 Ch. 609 ; 79 
L. J. Ch. 340 ; 102 L. T. 315 ; 26 T. L. R. 321 ; 
54 Sol. Jo. 326. 

Annotations : — Reid. Pullan v. Koe, [1913] 1 Ch. 9. Montd. 

Re Torringtou, [1913] 2 Ch. 023 ; Re Cavendish Browne’s 

Settlmt. Trusts, Horner v. Rawle (1916), 61 Sol. Jo. 27 ; 

Rc Pryce, Nevill v. Pryce, [1917] 1 Ch. 234. 

111. Patent rights.] — Sadgrove v. Godfrey 
(1919), 37 R. P. C. 7. 


Sect. 3.— EFFECT OF LIMITATION. 

Sub-sect. 1. — In General. 

112. Remedy by action barred — Right un- 
affected.] — statute of Limitations bars the remedy 
only, not the debt, &, therefore, where an attorney 
for a pltf. had obtained judgment, & deft, was 
afterwards discharged imder Lords’ Act, but at a 
subsequent period a fi. fa. issued against his goods, 
upon which the sheriff levied the damages & 
costs : — Held : the attorney, though he had taken 
no step in the cause, or to recover the amount of 
his bill of costs, within six years, had still a lien 
on the judgment for his bill of costs, & the ct. 
directed the sheriff to pay him the amount out of 
the proceeds of the goods. — Higgins v. Scott 
(1831), 2 B. & Ad. 413 ; 9 L. J. O. S. K. B. 262 ; 
109 E. R. 1196. 

Annotations : — Apld. Courtenay v. WilliamB (1844), 3 Hare, 
539. Reid. Dingle v. Coppen, Coppen v. Dingle, [1899] 

1 Ch. 726 ; 2^ Lloyd, Lloyd v. Lloyd, [1903] 1 t!li. 385 ; 
Smith V. Betty, [1903] 2 K. B. 317. 

113, .] — The barring of the remedy 

for the recovery of debt does not, however, 
extinguish the debt (Lord Lyndhurst, C.). — 
Courtnay V. Williams (1846), 15 L. J. Ch. 204 ; 
6 L. T. O. S. 617, L. C. 

Annotations : — Consd. Dinglo v. Coppen, Coppen v. Dingle, 
[1899] 1 Ch. 726 ; Re Bruce, Lawford v. Bruce, [1908 

2 Ch. 682. Reid. Coates v. Coates (1864), 33 Beav. 249; 

Re Morley, Morley v. Saunders (1869), L. H. 8 Eq. 594 ; 
Poole V, Poolo (1871), 7 Ch. App. 17 ; Rc Stead’s Settlmt, 
Trusts (1876), 24 W. R. 698 ; Re Mllnes, Mllnes v. Sherwln 
(1885), 53 L. T. 634 ; Re Akerman, Akerman v. Akerman, 
[1^1] 3 Ch. 212 ; Re Taylor, Taylor r. Wade (1894), 
§ ^ Laugham, Otway v. Langham (1896), 74 

Watson, Turner r. Watson, [1896] 1 Ch. 
925 ; Re Lloyd, Lloyd tJ. Lloyd, [1903] 1 Ch. 385. Mentd. 
Harvey v. Palmer (1851), 4 De G. & Sm. 425 ; He SoweU, 
WWte V. Sewell, [1909] 1 Ch. 806 ; Re Rhodesia Gold- 
fields, Partridge v. Rhodesia GoldHolds, [1910] 1 Ch. 239 ; 
Re National Live Stock Insce., Re National General Insce., 
[1917] 1 Ch. 628. 


r. Mokdbn (1905), 16 Man. L. R. 629. 

—CAN. 

K. Foreign jiidgmeTU .] — A judgment 
of a foreign ot. is a simple contract 
debt with reference to the applica- 
tion of the defence of the Statutes 
of Limitation. — Wrioht v. Narov- 
LANSKY, [1920] 1 W. W. R. 681.— 
CAN. 

h. .] — Campv. Dankille (1901), 

8 Nfld. L. R. 491.— NFLD. 

k. Divorce .] — Statute of Limita- 
tions does not apply to suits for divorce 
a vinculo . — Hay v. Gordon (1872), 21 
' » i IV» 11.— *IND, 


PART II. SECT. 3, SUB-SECT. 1. 

112 1. Remedy by action barred — 
RigM unaffected .] — Bryson v. Graham 
(1848), 2 Thom. 271.— CAN. 

112 ii. .] — Hkrvey V. Prid- 

HAM (1860), 11 C, r. 329.— CAN. 

112 iii. .] — Sheriff v. Hol- 

combe (1863). 13 C. P. 590 ; 2 E. & 
A. 516.— CAN. 

112 iv, .1 — Carvell tJ. 

Wallace (1873), 9 N, S. R. 165.— 

CAN. 


although the remedy was barred tho 
debt remained. — N okckkr r. Nokcker 
(1917), 13 O. W. N. 273; 41 O. L. R. 
296 ; 41 D. L. R. 138.— CAN. 

112 Vi. .] — Tarrabain V. 

Jamha, [1923] 1 D. L. R. 914; 19 
Alta. L. R. 273, [1923] 1 W. W. R. 
204.— CAN. 

112 vii. .1 — Campbell v. 

District Land Reoistrar of Auck- 
land (1910), 29 N. Z. L. R. 332.— 

N.Z. 


112 V. .]— Pltf. made a 112vili. .]— Kirton, 

mortgage on a farm, but paid nothing [1919] N. Z. L. R. 138. — ^N.Z, 

for more then years ; — Held •* 1« Collateral securities may be 
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Limitation op Aotioms. 


Sect. 8. — Etfecl of limitcUion: Sub-sects. 1 2, J.., 

S, CT/ sub-sect, 3 . Sects, 4 5 : Sub-sect. 1.} 


114. 


-.1 — Dundee Harboub Tbus- 


V. DoUOAIiL, ]^o. 5, ante. 

115. .1 — The Statute of limitatiozug 

does not destroy the debt but only the remedy for 
it (Bowen, L.J.). — Re Bownson, Field v. Whitb 
( 1886), 29 Ch. D. 868 ; 64 L. J. Oh. 960 ; 62 L. T. 
825 ; 33 W. R. 604 ; sub nom. Re ROWSON, 
Field v. White, 49 J. P. 769, 0. A. 

Annoiaticms : — Rsfd. Mld^rley v. Midfley. [1893] 3 Ch. 
382 ; Wilson v. WUaon, 11911] 1 K. B. 327. 

116* .J—^URWBN V. Milburn, No. 

372, post. 

117. 

118 . 


-.] — Re Mabgbtts, No. 668, post. 
-.]— Wilson v. Wilson, [1911] 


80 L. J. K. B. 296 ; 104 L. T. 96 ; 
Revival of remedy.]— Statute 


1 K. B. 327 ; 

18 Mans. 18. 

119 . ; - ^ 

of Idinitations which had incurred against the 
petitioning creditor of a bkpt. before the com- 
mission issued, shaJd not be taken advantage of by 
a third person against the assimees. 

The Statute of Limitations does not extinguish 
the debt but the remedy for the least hint will 
revive it, & it lies only in the mouth of the debtor 
himself to take advantage of it (Lord Mans- 
field, C.J.). — Quantock V. England (1770), 2 
Wm. Bl. 702 ; 6 Burr. 2638 ; 96 E. R. 413. 

AnmitfUions CoMd. Ex p. Dewdney (1809), 15 Vea. 479. 
Reid. Bickerdike v. BoUman (1786), 1 Terra Rep. 405 ; 
Jallis y. Mountford (1821), 4 B. & Aid. 256 ; Mavor t?. 
Pyne (1826), 3 Bin*. 285. 

120. ,] — Baker v. Billericay 

Union Guardians (1863), 2 H. & C. 642 ; 3 New 
Rep. 295 ; 33 L. J. M. C. 40 ; 9 L. T. 486 : 28 
J. P. 24 ; 9 Jur. N. S. 1201 ; 13 W. R. 11 ; 159 
E. R. 266. 

Anmtati^ ;—Jllenid. R. v. Stepney Union Grdne. (1874), 
4J L. J. M. C. 145 ; Sharpington v. Fulham Grdns. (1904), 
J? ! Chester Waterworks Co. v. Chester 

Union Grdns. (1907), 96 L. T. 566. 

Manx law.] — H arris v. Quine, 

No. 226, post. 

122. 


1 mi. . failure of all reme- 

dies.] There is in law no right without a remedy ; 

if all remedies for enforcing a right are gone, tne 
right has in point of law ceased to exist (Cave, J.). 
—Re Hepburn, Ex p. Smith (1884), 14 Q. B. D. 
394 ; 54 L. J. Q. B. 422. 

Stephens, Warburton r. Stephens 

(1889), 43 Ch. D. 39. 

128. Remedies other than by action — Summary 
Jwlsdictlon of court over solicitors.]— Where a 
client has voluntarily paid money to 1^ attorney, 
pursuant to an agreement in itself void for cham- 
perty, the ct. will not, after a lapse of thirteen 
years, interfere to compel the attorney to refund 
or deliver his bill, unless sufficient reason is shown 
lor not making an earlier application. 

1 apprehend this ct. would not interfere sum- 
ariiy m a way analogous to the bringing an 
^tion by the client, unless it appears that he was 
man, or in the power of the attorney 

(1836), i Dowl 

Am^^ion .-—Consd. Ex p. Sharpe (1837), 5 Dowl. 717. 

on ht 7*^ — Where a client had a claim 

him a sum of money received by | 

action h^’ client’s remedy by 

^lon bemg barred by the Statute of Limitations, 


was not a reason to prevent the ct. exeroisiiM; its 
summary jurisdiction. — Em p. Sharps (1887), 6 
Dowl, 717 ; Will. WoU. & Dav. 864 ; 1 Jur. 406. 

125. Exceptional ciroumstanoes.l — 

The summary jurisdiction of the ct. over solrs. 
will not, except under very special circumstances, 
be exercised w enforce a claim which has been 
barred in an action at law. — Sittingbournb dfc 
Shberness Ry. Co. v. Lawson (1886), 2 T. L. R. 
606, C. A. 

126. Appropriation of payments made — 

Payment made on behalf of debtor.] — Waller v. 
liACY, No. 444, post. 

127. Warrant of attorney for debt.] — 

Where a debtor who is imder arrest gives to the 
creditor, as the consideration for his discharge, 
a warrant of attorney for the whole amount of the 
debt in respect of which he is arrested, together 
with sums justly due from him to the creditor on 
other accounts, the fact of such warrant being 
given while he is under arrest will not be a groimd 
for the interference of the ct., if the arrangement 
has been entered into by him deliberately, 
advisedly, & with full knowledge of the circum- 
stances. That one of the debts for which such 
warrant is given is barred by Statute of Limita- 
tions will make no difference. — Richards v. 
Curlewis (1854), 3 Eq. Rep. 278, L. JJ. 

128. Enforcement of equitable charges.] — 

Where a bank had an equitable charge on shares 
in a limited co. to secure a simple contract debt & 
after the debt was barred brought an action to 
enforce their security by foreclosure or sale : — 
Held : the bank were not deprived of their remedy 
against the property by the fact that the personal 
remedy for the debt was barred, &, there being no 
Statute of Limitations applicable to foreclosure of 
a mtge. of personal property, the security was 
enforceable. — London & Midland Bank v. 
Mitchell, [1899] 2 Ch. 161 ; 68 L. J. Ch. 668 ; 
81 L. T. 263 ; 47 W. B. 602 ; 16 T. L. R. 420 ; 
43 Sol. Jo. 680. 

Annotation: — Befd. Stubbs v. Slater, [1910] 1 CTh. 632. 

Lien.] — See Sub-sect. 3, post. 

Statute-barred debt as consideration.] — See 

Contract, Vol. XII., p. 218, Nos. 1781-1784. 


the 


Sub-sect. 2. — In Administration of Estates, 

A. Right of Statute- Barred Creditors to 

Administration. 

See Executors, Vol. XXIII., p. 168, Nos. 
1684-1086. 

B, Set-Off of Debts Against Legacies, 

See Executors, Vol. XXIII., pp. 437, 439-441, 
Nos, 6072, 6086, 6101-6109. 

C, Payment or Retention of Statute- Barred Dtbis, 
Rl^t of representative to pay.] — See Executors, 
Vol. XXIII., pp. 366-366, Nos. 4246-4341. 

Right of representotlve to retain.] — 
Executors, Vol. XXIII., pp. 379, 882, Nos. 
4490-4492, 4619. 


Sub-sect. 3. — On Lien. 

See, generally. Lien, p. 217, Nos. 16-19, ante. 
Solicitor’s lien.] — See Solicitors. 


creattxir to recover a "debt hfi haitnoH” « w. IVufeoaoe — RtTHedy by action 

^ dama^ plaa of the Statute of LliaitettoM''wai 

mor. tUa .5 


the ootlpn Held .* the efleot of a 
pite'^of the Statute of LlmitatlpnB was 
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Seot. 4.— periods of UMITATION. die ; but was only suspended in its operation by 

See Statute of Limitations, 1623 (c. 16), s. 8 ; impediment of the usurpation. As the law did 
Civil Procedure Act, 1833 (c. 42), s. 3. require pltf. to sue in the cts. set up during 

129. Slander — Words actionable only on proof of time, nor look upon them as cts. & as 12 

special damage.] — LAWv.HABWOOD(1628),0ro.Car. 2, c. 3, concerning judicial proceedings is not 

140 ; 79 B. K. 724 ; anh nom. Lowb v. Harbwood, ^ extended to confirm the cts. themselves, only 

w T/^ 1 QA . T the acts done in them, the not suing in those cts. 

was a merit not a laches. Nevertheless where the 
cause of action accrued on July 10, 1645, an action 
of the case, brought upon a writ sued forth on 
May 27, 1662, is barred by Statute of Limitations, 
1623 (c. 16), although deft, was a member of the 
House of Commons from the said July 10, imtil 
Jan. 80, 1648^ & although no legal cts. sat after- 
wards until the restoration. The reason is that 
the lapse of time is a bar in the body of the said 
statute ; & the proviso of exceptions reaches only 
to cases of infants, non compos mentis^ femes 
coverts^ the imprisoned or beyond the seas, & not 
to persons impeded by the obstruction of justice, 
or otherwise. — Benyon v, Evelyn (1664), O. 


W. Jo. 1 96 ; sub nom, Harwood v.Lowe, Palm. 629. 

Armotidiona Cane v. Golding (1649), Sty. 176; 

(1688), Comb. 14l ; Iveson v. Moore 
Salk. 15 ; Brown v. Gibbons (1702), 2 Ld. Raym. 

(1732), Kel. W. 71 ; Turner c. Horton 
(1743), WUles, 438 ; Carter v. Fish (1825), 1 Stra. 645 ; 

Malacly V. Soper (1836), 3 Bing. N. C. 371; Bathlshill 

MQ?o?o L. J. C. P. 290 ; RatcllUe v. Evans, 

lioitjj £ y. jb. 524. 

180. j — Saunders v. Edwards 

(1662), 1 Sid. 95 ; 82 E. R. 991. 

Annotation Refd. Aldridge v. Drake (1686), 2 Show. 493. 

181. Words actionable per se.] — Saunders 

V. Edwards (1662), 1 Sid. 95 ; 82 E. B. 991. 

Annotation Reid. Aldridge v. Drake (1686). 2 Show. 493. 

132. Recovery of money Improperly paid — 

Action against company directors — Payment ultra 
vires.] — In July, 1890, pltfs. contracted with the Bridg. 324 ; 124 E. R. 614. 

ctock; in the Wrexham, Mold, & Connah’s Quay Morris (1703), 2 Salk. 603 ; R. v. Paty (1704^, 2 Ld. Raym. 

Railway. The real purchaser, however, was the lios ; Burdott v. Abbott (l8li), 14 East, l ; Stockdale 

Manchester, Sheffield, & Lincoln RaUway, & the Hansard (1839). 9 Ad. & Ei. i 

money was paid by that co. in two sums, the larger -r ooo t» ? 

on Aug. 6, & the smaller on Oct. 10, 1890. These ^38 ; 2 Salk. 422 ; 92 E. R. 60 ; sub 

payments were then ultra vires. But by their Act Booth v, Johnson, 7 Mod. Rep. 143. 

of 1891 they were authorised to subscriL towards --^onsd. T|mner V. Smart (1827)^5 L, J. O. 

the undertaldng of the Wrexham co., & to hold 
shares therein, & a resolution authorising the 
Manchester co. to so subscribe was agreed to 
the day after the Act passed. The books of the 
Manchester co. did not accurately represent the 


'tibunuiirns : — uougu. xannerc. esmart a ij. J. U. 8. 

K. B. 218 ; Irving v. VeJtch (1837), 3 M. & W. 90. Reid. 
Hickman t>. Walker (1737), Willea, 27 : Reaper v Tatton 
(1812), 16 East, 420 ; Chappie v. Durston (1830), 1 
Cr. & J. 1. 

186, .] — Goods having been bailed by 


_ _ pltfs. to deft, for safe custody, deft, wrongfully 

facts. The writ was'l[saued''on ‘'AuX^6^“i890" sold them ; & pltfs., more than six years after the 
claiming against three of the directors repayment ignorant of the fact of its having taken 

to the co. of these Bums Held i the purchase the return of the goods, which 

was not a subscription within the meaning of the Taoq z**® , i—Held : Statute of Lmutation^ 
Act of 1891, & was therefore ultra vires. As to (c. 16), r^ from the date of the demand & 

the larger sum, the writ not having been issued ® 

within six years & no fraud being alleged, Statute |^ch a case, though entitled if they had 

of Limitations afforded a good defence — Whitwam “ ®®?vered the sale to sue immediately for a con 
v. Watkin (1898), 78 L. T. 188 ; 14 f. L. R. 288. 


138. Enforcement of compensation award 
Under Lands Clauses Act, 1845 (c. 18).]— The 


version of the goods, were also entitl»d to elect 
to sue upon the breach of the bailee’s duty in the 
ordinary course by the refusal to deliver up on 
request. Semble : where an action of detinue 


period within which an action may be brought av^viuu. ui uewuue 

to enforce an award of compensation made by bounded upon a bare takmg & withholding of the 
an arbitrator under above Act, is six years from of another without any circumstances to 

the date of the award. — Turner v. Midland Ry. /or the owner, or to found an option 


the date of the award. — Turner v. Midland Ry. 
Go., [1911] 1 K. B. 832 ; 80 L. J. K. B. 616 ; 104 
L. T. 347; 75 J. P. 283, D. C. 

Reid. Cayzer, Irvine v. Board of Trade (1926), 
4^ 1 . Xj* 1C* 731* 

To what debts & actions limitation applies.!— 
See Part II., Sect. 2, ante. 


to sue either for the wrong or for the breach of the 
original terms of deposit, the statute would run 
from the time at which the property was firsi 
wron^uUy dealt with. 

It is a general rule that, where there has onc€ 
been a complete cause of action arising out of con 

—A J .j I » M « * ^ 


»WT. A, 1, , : , ^ CliUUXVU. £U.1BXXJ.K UUl» OA COAL' 

When time begins to run.] — See Part II., Sect, tract or tort, the statute begins to run, & thal 

subsequent circumstances which would but for th( 
prior wrongfffi act or default have constituted * 
Sect. 6. — WHEN TIME BEGINS TO RUN. cause of action are disregarded (Willes, J.).— 

SUB-BEOT. I.-IN GENEBAL. °n 5 a® w>’ S' K’ 2°® 

134. Time ruM from accrual ol cause ol action.] WiMsisoN v' VbwW^ 24^' t' 

-It lawful, to ^ue out .an_ original against i 3. 461 


member of the House of Commons although 
Parliament is sitting. Prom the death of Charles I. 
to the restoration of Charles II,, the law did not 


PART II, 

a. Criminal conversaiicm ,] — An oo- 
uon for orim. oon. is an aatlon upon 
the ease Sc the period of notation is 
Bpe years. — G ray v. Quinn (1921), 64 
D. L. R. 719 ; 61 O. L. R. 128. — CAN, 

o. Action on covenanl in indentws 
of mQHgaqe.y-~'The period of liinitation 
for an emotion upon a covenant contained 


• V. X^VXX^ IXOOAJ J. W* _ 

Opnsd. ^ker e. Courage (1909), 101 L. T. 854. MenU 
(1872)7 l. R. 7 Kxoh. Ill • Bristol & Ww 
of .England Bank v. Mid. Ry. (1891), 61 L J. Q. B. 116 
Coldham v. HUl. (1919) 1 K. B. 443 ^ 


Martin v. Younoson 
O. L. R, 658.— CAM. 


(1924), 66 


PART II, SECT. 6, SUB-SECT. 1. 

1841. Tiw runs from accrual of 
cowse of action.)— Badi-un-Nibsa v, 
Sh^-UD-Din (1896). I. L. R. 17 All, 

184_ii. .) — P^-ur-Rahman «. 




30 All. 386.— IND. 

184iii. .)— SlNOABAPPA U.TAIAI 

I- 28 Mac 

249. — IND. 

UlISct (1). [iJilG 

p. When cause of aelion aeeruee- 
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Sect, 6 . — When time begins to run : Svb-sects, 1 2, 

Am B, & C. {a) & (6).] 

137. When cause of action accrues — Person 
capable of suing.] — Murray v. East India Co., 
No. 1, ante, 

13g. ,] — Thomson v. Clanmorris 

(Lord), No. 57, ante. 

139. Amount of claim ascertained.] — ^By 

an agreement dated Dec. 24, 1915, made under 
seal, pltfs. let to deft, a small holding, containing 
about 48 acres, 2 roods, 13 poles, in Cheshire, from 
year to year from Feb. 2, 1916, at a rent of £132 10s. 
a year payable by half-yearly payments on Feb. 2 
& Aug. 2 each year. The tenant agreed to pay on 
entry any allowance or compensation which may 
be due from the council to the outgoing tenant 
in respect of feeding stuffs or manures or any im- 
provements mentioned in Agricultural Holdings 
Act, 1908 (c. 28), Sched. 1., Part HI. . . . Deft, 
entered into occupation of the sma ll holding on 
Feb. 2, 1916. At that date the amount of the 
compensation payable to the outgoing tenant had 
not been fixed, & it was not until Feb. 11, 1918, 
that the amoimt of compensation was agreed to. 
It was then agreed that the council should pay the 
outgoing tenant £30 17s. 6d. & that sum was paid 
by the council to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1923, pltf. council brought an 
action in the county ct. claiming to recover from 
deft, the sum of £30 17s. 6d. under the agreement 
of Dec. 14, 1915. Deft, pleaded that pltf.’s cause 
of action had arisen on Feb. 2, 1916, the date ot 
his entiy on the holding, & that therefore the claim 
was barred by Statute of Limitations, 1623 
(c. 16), s. 3, because the action was not brought 
“within six years next after the cause of such 
action or suit ’’ : — Held : pltfs.’ cause of action 
against deft, did not arise on Feb. 2, 1916, when 
deft, entered on the holding, but only on Feb. 11, 
1918, when the amount of the compensation was 
ascertained by agreement. Therefore the time 
only began to run from Feb. 11, 1918, & the action 
was not barred by Statute of Limitations, 1623 
(c. IG), 8. 3. — Cheshire County Council v. 
Hopi^ey (1923), 130 L. T. 123 ; 21 L. G. R. 524, 
D. C. 


Annotation : — Reid. Cayxer, Irvine v. Board of Trade (1926), 
95 L. J. K. B. 1054. 

140. Person capable of being sued.] — Cause of 
action is the right to prosecute an action with 
effect ; no one has a complete cause of action until 
there is somebody he can sue (Best, C.J.). — 
Douglas v. Forrest (1828), 4 Bing. 686 ; 1 Moo. 
& P. 663 ; 6 L. J. O. S. C. P. 157 ; 130 E. R. 933. 
Annotations :—Cotad. Muaurua Bey r. Gadban, [1894] 2 
Q. B, 352. Befd. Cowan v. Braidwood (1840), 9 Bowl. 
20 ; Rhodes v. Smethiirst (1840), 6 M. & W. 351 ; Towns 
(1855), 16 C. B. 123. Mentd. Don v. Lippman 
(18^), 5 Cl. & Fin. 1 ; Schibsby v. Westenhol* (1870), 

» Rouslllon tJ. Rontdllon U880), 14 
Moharaldu Mohideen Hadjiar v. Pltchey, 
1894] A. C. 437 ; Emanuel v. Symon, [1908] 1 K. B. 302 : 
Gavin, Gibson v. Gibson, [1913] 3 K. B. 379. 


141, ,] — Thomson v, Clanmorris 

(Lord), No. 67, anh?. 

Persons capable of suing or being sued.] — See 

Sub-sect. 4, post. 

Meaning of cause of action.] — See Action, Vol. 
I., p. 13, Nos. 104-108. 


Sub-sect. 2. — Actions founded on Contract. 

A. In General, 

142. From date of breach.] — Brown v. Howard, 
No. 197, post. 

143. Damage suffered within six years.] — 

Where A., under a contract to deliver spring wheat 
had dehvered to B. winter wheat, & B., having 
again sold the same as spring wheat had, in con- 
sequence, been compelled, after a suit in Scotland 
which lasted many years, to pay damages to the 
vendee, & afterwards B. brought an action of 
assumpsit against A. for his breach of contract, 
alleging as special damage, the damages so 
recovered : — Held : although such special damage 
had occurred within six years before the commence- 
ment of the action by B. against A., yet the breach 
of contract, which, in assumpsit^ was the gist of 
the action, having occurred & become known to B. 
more than six years before that period, A. might 
properly plead actio non accrevit infra sex annos . — 
Battley V. Faulkner (1820), 3 B. & Aid. 288 ; 
106 E. R. 608. 

Annotations : — Apld. B^o^vn r. Howard (1820), 2 Bro. & 

Binp. 73. Consd. East India Co. r. Oditchum (1849), 7 

Moo. P. C. C. 85. Apld. Vlolett v. Sympson (1857), 8 

K. & B. 344. Reid. Davis v. Bank of England (1824), 2 

Bing. .393 ; Rhodes r. Smethurst (1838), T M. Sc W. 42 ; 

ColHnge p. Heywood (18.39), 9 Ad. & El. 633 ; Gibbs r. 

Guild (1881), 8 Q. B. D. 296. 

144. Not from time of refusal to perform.] 

— In CLssumpsity the breach of a contract is the cause 
of action, & Statute of Limitations, 1623 (c. 16), 
runs from the time of the breach, not from the 
time of the refusal to perform the contract. — 
East India Co. v. Oditchurn Paul (1850), 7 Moo. 
P. C. C. 85 ; 5 Moo. Ind. App. 43 ; 14 Jur. 263 ; 
13 E. R. 811, P. C. 

Annotations : — Reid. Ruckmaboye v. MotUchund (185;D, 22 

L. T. O. S. 203 ; Spencer r. Hemmerde (1922), 91 L. J. 

K. B. 941. Mentd. Relgate R. D. C. v. Sutton District 

Water Co. (1908), 6 L. G. R. 936. 

B. Banker and Customer. 

145. Current account — No interest paid by 
banker — Date of payment in.] — A banking firm, 
who, on opening an account with a customer, had 
agreed to allow him interest at three per cent, 
on the balances which should from time to time 
be standing to liis credit, set up Statute of limita- 
tions as a defence to a bill filed against them by the 
customer for an account. The account as it 
stood in the bankers’ book showed a considerable 
balance due to pltf., hut there being no item in it, 
or evidence of any transaction connected with it, 
or a date within six years prior to the fiUng of 


(1860), 8 Gr. 468.- 

CAN, 

_ •] — Lakshmibai Bapuji Ok 

V . M^iiavray Bapuji Oka (1888 
I. L. R. 12 Bom. 65,— IND. 


PART II. SECT. B, SUB-SECT. 2.— A. 

M'? Sf tireaeh. ]— .1 rpis ttp 


142 ii. • — .] — Each of sevoral suco* 
8ive mutual promises becomes a new 
Independent contract, from the brea 
of which only the Statute of Llmll 
Uons will begin to nm. — Q rajct 
COBNOOK (1888), 16 O. R. 406 ; ai 
on oppeol (1889), 16 A. R. 632.- 


142111. .] — Watbbous Ekqinb 

Works Co. v. Wilson (1898), 11 Man. 
L. R. 287.— CAN. 

142 iv. .] — Robinson v. Cana- 
dian Northern Rt. Co. (1910), 13 
W. L. R. 8.— CAN. 

142 V. .] — Smith v. Halifax 

Pilot Commission (1917), 51 N. S. R. 
241.— CAN. 


142 Vi. .] — Mati Sahu V. Forbbs 

(1866), B. L. R. Supp. Vol. 600 ; 6 
W. R. Act X. 61.— nfiS. 


142 vlL .1— Re Chkni Bash Shaba 

Mundul (1879), I. L. R. 
[ . — IND. 

142 viu. .] — ^praoi Lal V. Max* 


WEin (1886), I. L. R. 7 All. 284.— 

IND. 

142 ix. .] — Ramabami v, Mut* 

tusamj (1891), 1. L. R. 16 Mad. 380. 

—IND. 

144 1. Not from time of refusal 

to perform .} — East India Co. «, 
Oditohurn Paul (1860), 6 Moo. Ind. 
App. 48.— IND. 

r. Money paid for another — 
From dale of adoption.] — ^Ahearne v. 
M’Swiney (1874), I. R. 8 C. L. 668.— 

IR. 


PART II. SECT. 6, SUB-SECT. 2.— B. 

t. Current aeoount — From date of 
payment in.)— Onr Bank of Sydney 
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bill, nor any suggestion in the bill, that the 
bankere were bound, by the agreement or other- 
^se, to have actually entered the interest as it 
became due to the credit of the customer in the 
ac^unt, or that they had omitted so to do with 
a fraudulent intent, the defence was allowed to 
preyad.— Foley v. Hill (1844), 1 Ph. 399 ; 13 
h i j 2 L. T. O. S. 613 ; 8 Jur. 347 ; 41 

OQ r* appeal (1848), 2 H. L. Cas. 

XX* L* 

^>m^a<fona Conad. Jackson v. Ogg (1859), John. 397. 

Bradford Third Equitable Benefit 
Bldg. Soc. (1890), 25 Q. B. D. 377 : Re Tldd, Tldd r. 

^oilsd. /oochimson V. Swiss 
fl92lj 3 K. B. 110. Reid. Blower v. Blower 
(1858), 6 Jut. N. S. 33 ; Teed v. Beere (1859), 33 L. T. O. S. 
. Burdick v. Garrick (1870). 6 Ch. App. 233 : Banner 
T ’ Seagram V. Tuck (1881), 

Winterton, [1896] 2 Oh. G26 : Re 
Richardson, Pole v. Pattenden, [1920] 1 (;h. 423. Mentd. 
Pemiell e ieffell (1853), 4 De G. M. & O. 372 [ 

A?. 575 ; Thomas v. Cooper (1854), 

V. Leveaux (1863), 2 Be G. J. & Sm. 1 ; 
Hill V. South Staffordshire Ry. (1865), 12 L. T. 63 ; St. 
t' R. 5 Eq. 183 ; A.-G. v. Edmunds 

R.- * Moxon V. Bright (1869), 4 Ch. App. 

V. Randell (1869), L. R. 3 
« Whifiin (1872), 27 L. T. 330 ; Garnett 

’ Summers v. City Bank 
Sirs?!’ Jo ri Palmer, Er p. Richdale 

’/I Q^o^s^’z-Pi ; proenwell v. National Provincial 

• ^iarten v. Kocko, Eyton 
mqq/iA'o^ Royal Bank of Scotland v. Totten- 
ah^‘ Borbs^shire, Webb v. Berby- 

A Kernsou v. Glyii, Mills, Currie 

c‘ A i?* ’ Lor»don Joint Stock Bank v. 

MacMillan & Arthur, [1918] A. C. 777. 

, T — . — (1) Money deposited with a 

banker by his customer in the ordinary way, is 
naoney lent to the banker, with a superadded 
obligation that it is to be paid when called for 
by cheque ; & consequently, if it remain in the 
banker s hands for six years, without any payment 
by him of the principal or allowance of interest, 
Statute of Limitations, 1623 (c. 16), is a bar to its 
recovery. 

(2) Am adniission by a bkpt. in his balance sheet 
will not take a debt out of Statute of Limitations, 
1623 (c. 16), as against his assignees. 

(3) An admission in an unsigned letter, written 
& sent by direction of the assignees of a bkpt., by 
an accountant employed by them to wind up the 
ana^ of the bkpt. estate, will not take a debt 
of the bkpt. out of Statute of Limitations, 1623 
(c. 16).— Pott v. Clegg (1847), 16 M. & W. 321 ; 

210 ; 8 L. T. O, S. 493 ; 11 Jur. 289 ; 
163 E. R. 1212. 

:~As to (1) Distd. Atkinson v. Bradford Third 
Bldg. Soc. (1890), 25 Q. B. B. 377 ; 
Re Tldd, Tldd V. OveroU, [1893] 3 Ch. 154. Consd. Joochim- 
foPi’kM « B^ank Corpn., [1921] 3 K. B. 110. As to 
(2) Refd. Re CAeDdenning (1859), 33 L. T. O. S. 291. 
GmerMy, Mentd. Cooke v. Seeley (1848), 17 L. J. Ex. 286 ; 

® B. 509 ; Farley r Turner 
Oft T ’ Seymour v. Brecon Corpn. (1860), 

HMsall (1861), 9 W. R, 708 ; 
Garnett v. M'Kewan (1872), L. R. 8 Exch. 10 ; Goodwhi 

o * Arnold v. Cheque 

Bank, Same v. City Bank (1876), 1 C. P. B. 578. 

C. Bills of Exchange and Promissory Notes, 

(a) Payable on Demand. 

A procedure under Bills of Exchange 

Act, 1855 (c. 67), see Bills of Exchange, Vol. VI., 
p. 467 el seq. ’ 

yAf7' making.] — Christie v, Fonsick 

(1811), 1 Selwyn’s N. P., 13th ed. 301. 

George, Francis v. Bruce (1890), 

44 On. B. 627. 


148 . .1 — On a note payable with interest on 

demand, Statute of Limitations begins to run from 
the date of the note. — Norton v. Ellam (1837), 
2 M. & W. 461 ; Murp. & H. 69 ; 6 L. J. Ex. 121 ; 
1 Jur. 433 ; 160 E. R. 839. 


Annotations: — Apld. Jackson v. Ogg (1859), .John. 397; 

Re Bethell, Bethell tJ. Bethell (1887), 34 ni. B. 661. 

Consd. Re Qeorge, Francis v. Bruce (1890), 44 Ch. B. 627 ; 

Re Brown's Estate, Brown v. Brown, [1893] 2 Ch. 300. 

Reid. Bradford Old Bank v. Sutcliffe, [19181 2 K. B. 833 ; 

Joachimson v. Swiss Bank Corpn., [1921] 3 K. B. 110. 

149 . Necessity for demand.] — Re Brown’s 

Estate, Brown v. Brown, No. 219, post. 

150 . Note deposited as security for future 

advances.] — C. & S., the latter by way of guarantee, 
gave their joint & several promissory note for £200 
to a banking co., as security for advances to be 
made by the bank to C. A memorandum of the 
same date, & signed by the same parties, accom- 
panied the note, & purported to be a further & 
collateral security for C.’s banking account : — 
Held : the note & memorandum must be construed 
together, & Statute of Limitations did not run 
from the time when advances were first made by 
the bank to C. but from the time when the first 
balance was struck. — H artland v . Jukes (1863), 
1 H. & C. 667 : 1 New Rep. 480 ; 32 L. J. Ex. 162 ; 
7 L. T. 792 ; 9 Jur. N. S. ISO ; 11 W. R. 619 ; 168 
E. R. 1052. 

151. Note deposited with banker to be delivered 
to payee on performance of condition — Right of 
action accrues on receipt from banker.] — A 

promissory note made more than six years ago 
& deposited with a banker, to be delivered to the 
payee, on his producing a certain other note can- 
celled. Tlie cause of the action to the payee on 
the first note, accrues on receiving it from the 
banker, & is not barred either by the lapse of six 
years from the date, or by the bkpey. & certificate 
of the maker, which intervene between the date 
of the note, & the time of its delivery to the payee. 
—Savage v. Aldren (1817), 2 Stark. 232, N. P. 

162. What is proof of demand — Payment of 
interest.] — In May, 1857, J. gave to R. a promissory 
note for payment of £160 three months after 
demand, no interest being reserved. J, died in 
1869, & R. in 1878. The note was in R.’s possession 
at his death, & he had indorsed upon it receipts 
in Nov. 1857, «fc Aug. 1858, each for half a year’s 
interest. It appeared that no other interest had 
ever been paid. J.’s estate being administered 
by the ct., R.’s exor. claimed to prove on the 
promissory note : — Held : the admissions by the 
payee of the payment of interest were evidence of 
a demand having been made in 1857 so as to make 
the £150 immediately payable, & Statute of 
Limitations was a bar to the claim. 


irayment of mterest implies that a debt is due, 
interest being paid in forbearance of a debt 
(Jessel, M.R .). — Re Rutherford, Brown v. 
Rutherford (1880), 14 Ch. D. 687 ; 49 L. J. Ch. 
654 ; 43 L. T. 105 ; 28 W. R. 802, C. A. 

Anndaiions Bradford Old Bank v. Sutcliffe, [1918] 

2 K. B. 833. Mentd. Woddcock v. Eames (1925), 69 
Sol. Jo. 444. 


(6) Payable at Sight. 

153. On presentment.] — No debt accrues on a 
bill payable after sight, until it is presented for 
payment. Therefore Statute of Limitations, 1623 
(c. 16), is no bar to such a note, unless it has been 


V. Dbanb 
662; 34 N 



17 S. R. N. S. W. 
W. N. 212.— AUS. 


*. Deposit cxcouni- 


-From date of 
w.- — ' Bin Abdul Habib 

ITOHACHAND 

1873). 10 Bom. 300.— IND. 


a. JJeposit 
oemand,]— Nji 


_ .] — ISHUB Chund 

Bhaduri V . JiBUN Kumari B: 
(1888), I. L. R, 16 Calc 26. — IND. 

• 0. .] — Perundevitav 

A^^l V . Nammalvar Chktti (189 
I. L. R. 18 Mad. 390.— IND. 
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d. Note payable to “ A. or heaxer.** 
— ^The right of action on a note payable 
to A. or bearer, does not accrue to a 
third person ag bearer till an actual 
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Limitation of Actions. 


Sect, 6. — When time begins to run : Svbsect. 2, C. 

(^)> (c), jd) <fe (e), jD. dE? jE^.] 

presented for payment six years before the action 
commenced. — Holmes v. Kerrison (1810), 2 
Taunt. 323 ; 127 E. B. 1102. 

Annotations : — Apld. Thorpe Booth (1826), By. & M. 388. 
Consd. Norton v. Ellam (1837), 1 Jur. 133, seld. Dixon 
V. Nuttall (1834), 1 Cr. M. & R. 307. 

164. .] — In 1872, B. drew a bill of exchange 

at sight to her own order ; she lived from that 
time to her death in 1878 at Marseilles with G. 
as his wife ; she indorsed the bill to G. In 1876, 
G. indorsed it to C. The bill was presented for 
payment in 1880 : — Held : time did not beg^ 
to run for the purpose of barring the right of action 
on the bill till presentation. — Be Boyse, Cropton 
V. Crofton, Canonge’s Claim (1886), 83 Ch. D. 
612 ; 66 L. J. Ch. 135 ; 65 L. T. 391 ; 36 W. R. 
247. 

Time for presentment of bills.] — See Bills op 
Exchange, Vol. VI., pp. 227, 228, Nos. 1421-1431. 


160. .] — Where a bill of excnanw 

is drawn payable at a certain future period for the 
amount of a sum of money lent by the payee to 
the drawer at the time of drawing the bill, the payee 
may recover the money in an action for money 
lent although six years have elapsed since the t^e 
when the loan was advanced ; Statute of Limita- 
tions beginning to operate only from the time when 
the money was to be repaid, i.e., when the bill 
became due. — ^W ittersheim v. Carlisle (Lady) 

vnouttxon .■*~XVDAU. X* V . _ 

161 . Days of grace.] — The three days of 

grace allowed by the custom of merchants for Pay- 
ment of biUs of exchange, are allowable on bills 
drawn & payable in Scotland ; the limitation of an 
action on such bill therefore only begins to run 
from the third or last day of grace. — F ergusson 
V, Douglas, Heroi^ Co. (1796), 6 Bro. Pari. Cas. 

«. Orr Ewing (1885), 10 App. 

Cas. 453. 


(c) Payable at Fixed Dale. 

Bills of exchange, generally, see Bills op 
Exchange, Vol. VI., pp. 1 ei aeq. 

165. Date of maturity.] — Buckler v. Moor 
(1672), 1 Mod. Rep. 89 ; 2 Keb. 874 ; Freem. K. B. 


162. Last day Sunday — R. S. C., Ord. 64» 

r. 8.] — Pltf. in the action sued on a promissory 
note at three months, dated Mar. 11, 1874 ; the 
note was therefore primd facie due on June 14, 
of the same year ; June 14 was a Sunday. The 


22 ; 86 B. R. 764 ; stib nom. PucKLB v. Moor, ™t in the action bore date June 14, 1880, wMch 

was a Monday. It was contended that the right 
of action was barred by Statute of Limitations :y- 
Held : the action was barred, & the mercantile 
usage in the matter of days of grace had the 
effect of law, it had the like effect on the custom 


1 Vent. 191. 

156. .] — Semhle : an instrument in the 

following terms is a promissory note : “I have 

XL. ^ .! 0 J- “L _1_. • 1 J 


received the imperfect books, which, together with 
the cash overpaid on the settlement of your 
account, €imounts to £80 7s., which sum I wUl pay & notes falling due on a Sunday becoming 

in two years”; — Held: such instrument was payable on the previous Saturday, & Ord. 67, 
evidence of an account stated of debts, which would Jud. Act, 1876 (c. 77) [now R. 8. C., Ord. 

become due in two years, & Statute of Limitations r. 3], did not apply to such a case as the present 

did not begin to run until the expiration of the two as it was not intended to extend the time fixed 

years. — Wheatley v. Williams (1836), 1 M. & W. ^7 Statute of Limitations. — Morris v. 

533 ; 2 Gale, 140 ; T^. & Gr. 1043 ; 5 L. J. Ex. Richards (1881), 45 L. T. 210 ; 46 J. P. 37. 

— Annotation : — ^Folld. Gelmlnl r. Morl^a, 119131 2 K. B. 549. 

163. Note due on Saturday — R. S. C., Ord. 

64, r. 3.] — The time for payment of a promissory 
note expired on Saturday, Sept. 22, 1906. The 
writ in an action upon the note against the makers 
was issued on Monday, Sept. 23, 1912 : — Held : 


237; 150E. R. 646. 

Annotcdions Jarvis v. Wilkins (1841), 7 M. & W. 

410 ; Spong v. Wriht (1842), 9 M. & W. 629 ; Fryer v. 
Roe (1852), 12 C. B. 437. Hentd. Tnrquand r. Knight 
(1836), 2 M. & W. 98 ; Cleave v. Jones (1852), 21 L. J. Ex. 
105. 


167. 


-.] — K. being indebted to pltfs. & to 


deft. & also to a banking co., it was agreed between (1) inasmuch as the cause of action was complete 
all the parties that, for the purpose of securing commencement of Sept. 23, 1906, that day 

K. ’s debt to the co. deft, should draw upon K. naust be included in calculating the six years within 
three bills of exchange, payable to pltfs., & that which the action could be brought under Statute 
pltfs. should indorse the bills to the co. The bills Limitations, 1623 (c. 16), therefore the six years 
became due in 1843, & were dishonoured. In expired on Sunday, Sept. 22, 1912, & the writ 
1847 the banking co. sued pltfs. on the bills, & was issued too late ; & (2) although for the purpose 
pltfs., in 1851, paid the amount; — Held: pltfs. of calculating the time for doing anything required 
were barred by Statute of Limitatioiis from suing ^ done by R. S. C., Ord. 64, r. 3, if the tune 
deft, as drawer of the bills. — ^Webster v. Kirk eMires on a Sunday the following Monday, if the 
(1852), 17 Q. B. 944; 21 L. J. Q. B. 169; 19 omces are open, is to count as if it were the Sunday, 

L. T. O. vS. 40 ; 16 Jur. 247 ; 117 E. R. 1643. i^® no effect upon the operation of Statute 

158. .] — A promissory note was given by Limitations, 1623 (c. 16), & did not prevent the 

deft, to pltfs. in 1840, payable, five years after ^®ne of the writ bei^ out of time. — Gelmini 
date, for value received :—Held : it was evidence Mobiggia, [1913] 2 K. B. 649 ; 82 L. J. K. B. 
of an account stated, against which Statute of » 10® L- T. 77 ; 29 T. L. R. 486. 

Limitations did not commence running until the Note payable at specified period after 

maturity of the note. — Fryer v. Roe (1852), 12 demand.] — Where a promissory note was made 
0. B. 437 ; 138 E. R. 977 ; sub nom. Friar v. payable “ two years after demand ” : — Held : 
Hoe, 19 L. T. O. S. 168. ’ Statute of Limitations did not begin to run until 

159. Note given as security.] — Stafford years after demand had etosed. — Thorpe v . 

V. Forcer (1715), 10 Mod. Rep. 311 ; 88 B. R. 742. Coombe (1820), 8 Dow. & Ry. K. B. 847. 

Mentd. Cole v. Hawkins (1717), 1 Stra. 21; ^0®* •] — Statute of Limitations is 

Matth ews v. Spicer (1728), 2 Stra. 806. no bar to an action on a promissory note, payable 


Matthibon 

U833), 3 O. S. 74. — CAN. 
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155 1. Date of maiurUy .] — ^MoNT- 
OOHERT V. M‘Naik (1860), 2^1. 31. 


—CAN. 
165 ii. 


16611. .1— Daelino V. Hjtch- 

COOK 11870). 28^ U. c. R. 439 ; 25 
U. C. R. 463.— OAN. 

,.1W1I1. — Edoab V. Maoeb 

(1882), 1 0, R. 287.— CAN. 


161 i. — Dava of 
OF Toronto v. moBban, 21 0. L. r. 
44.— CAN. 


I 


16111. 


■“* **"v 


WaInwrioht (1918J, 84 W. L. R. 604 ; 
4 W. W. E. 876.-^AN. 
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** twenty-four months after demand,” if presented 
for payment within six years before the action 
commenced.— T horpe v. Booth (1820), By. & M. 
888 . 

•] — Re Butherford, Brown v. 

Rutherford, No. 162, ante. 


id) Accepted in Blank, 

167. From time blank filled up.] — In the 

case of a blank acceptance Statute of Limitations 
^he time the bill became due as filled up, 
& not from the time it would have become due if 
completed when it was accepted in blank. — 
T I*®»kin8 (1863), 1 C. L. R, 679 ; 17 

Jun 667 ; svb nom. Montague v, Perkins, 22 
L. J. C. P. 187 ; 21 L. T. O. S. 185 ; 1 W. B. 437. 

: — Mentd. Hatch v. Searles (1854), 2 8m. & G. 

(1876). 34 L. T. 64 ; London & 
south WeBtera Bank v. Wentworth (1880), 3 Ex. D. 96 ; 
Carter v. White (1882), 20 Ch. D. 225 


(e) Dishonour by Non-Acceptance, 

From time of non-acceptance.] — The 
holder of a bill of exchange, on non-acceptance, 
& protest & notice thereon, has an immediate right 
against the drawer, & does not acquire 
a fresh right of action on the non-payment of the 
bill when due. Statute of Limitations, therefore, 
wi® ®‘8fl'iiist him from the former & not from the 
latter period. — Whitehead v. Walker (1842), 
as parted in 9 M. & W. 600 ; 11 L. J. Ex. 168 ; 
162 E. B. 214. 

Annotation Refd. Hemp v. Garland (1843), 4 Q. B. 519. 

D. Cheques. 

169. Cheque given to be presented on con- 
tingency— Failure of contingency.]— (1) In an 
action commenced in 1885 for the administration 
of B.'s estate, on inquiries for creditors, P. brought 
m a claim to be paid a sum of £541 16a. Id. which, 
as to £441 16a. 7d. was for commission & moneys 
lent before Mar. 1878, & which, as to £100 was for 
payment of a cheque, undated, given by B. in 
Mar. 1878, & accepted by P. in discharge of a 
larger sum. B. was sent to the Cape of Good 
Hope in Mar. 1878, & died there in 1884. He, 
while on board ship, wrote a letter in which he 
Mked P. to make out his account, & send it to 
h^ : “I will send it you as soon as possible.” 
The account was sent in Mar. 1878, & B. afterwards 
wrote letters to P. in which he said, ” I will send 
you a cheque as soon as I can ” & “ I will send some 
coin home as soon as ever I can ” : — Held ; as to 
the £441 10s. Id. there had not been an acknow- 
ledgment sujBftcient to enable the ct. to infer an 
absolute promise to pay. 

(2) As to the cheque, B. had not at the time of 
drawing it sufficient moneys at his bank to meet it, 
& was negotiating a loan, which he expected 
shortly to ^mplete, out of which the cheque 
would be paid. The loan was not completed. P. 
was informed of that fact. The cheque remained 
undated & was never presented for payment : — 
Held : Statute of Lunitations barred the claim, 
as the six years began to run when the letter was 
received stating that the loan would not be com- 
pleted, & had long since elapsed. — Be Bbthbll, 
Bbthbll V. Bbthbll (1887), 34 Ch. D. 601 ; 60 


L. J. Oh. 834 ; 66 L. T. 92 ; 86 W. R. 330 ; 3 
T. L. R. 290. 

Annotation : — A$ to (1) OoQSd. Barrett v. Davies, Barrett v, 
V^lthers (1904), 90 L. T. 460. 

Time for presentment of cheques.] — See Bills 
OP Exchange, Vol. VI., pp. 228-230, Nos. 1432- 
1460. 

I 


E. Contracts Dependent on Contingency, 

170. Whether from happening of contingency.] 

— Reynolds v. Cowpbr (1720), 2 Eq. Cas. Abr. 
73 ; 6 Vin. Abr. 524, pi. 47 ; 22 E. R. 64. 

Annotations: — Dbtd. Fenton e. Emblers (1762), 3 Burr. 1278. 

Eefd. Wells v. Horton (1826), 12 Moore, C. P. 177. 

171. ,] — Statute of Limitations in case of 

a contingency does not run from the time of making 
but from the contingency happening. — ^Fenton v. 
Emblfrs (1762), 3 Burr. 1278 ; 1 Wm. Bl. 363 ; 
97 B. R. 831. 

Anm^ations : — Consd. Davey v. Shannon (1879), 4 Ex. D. 81. 

Reid. Wells v. Horton (1826), 4 Bins:. 40. Mentd. Donellan 

V. Read (1832), 3 B. & Ad. 899 : Souch v. Strawbri^e 

(1846), 2 C. B. 808 ; Hanau v. EhrUeb, [19111 2 K. B. 

1056. 

172. Death of promissor.] — A person 

borrowed a sum of money in the year 1807. In 
the year 1815, he stated, by parol, to the attorney 
of the party entitled to it, that he had made 
provision by his will, & had directed his exors. 
to pay it at his death. He died in the year 1826, 
without having made any such provision. In an 
action against the exor. : — Held : the promise 
was good, & the money recoverable ; neither Stat. 
Frauds nor Statute of Limitations applied to the 
case ; & a moral obligation to pay was a sufficient 
consideration for the promise. — Wells v. Horton 
(1826), 2 C. & P. 383, N. P. ; subsequent proceedings^ 
4 Bing. 40. 

Annotations : — Refd. Souch v. Strawbrldge (1846), 2 C. B. 

808. Mentd. O’Sullivan r. Murphy (1866), 14 W. R. 407 ; 

Knowlman v. Bluett (1874 )l^L. R. 9 Exoh. 307 ; McGregor 

V, McGregor (1888), 21 Q. B. D. 424 ; Hanau v. EhrUoh, 

[1911] 2 K. B. 1056. 

173. .] — A promissory note was given 

more than six years before action, with a memo- 
randum, indorsed on the back, by the payees, to 
the effect that they undertook that no demand 
should be made for payment during the life of the 
maker. An action being brought, within six 
years after the death of the maker against his exors., 
he pleaded Statute of Limitations : — Held : pltfs. 
were entitled to recover, if not upon the note itself, 
at all events on a special coimt setting forth the 
effect of the arrangement. — ^Watkins v. Figg 
(1863), 11 W. R. 258. 

174. Capacity to pay.] — Deft., being 

drawer of two bills of exchange of which pltf . was 
holder, gave him a written promise that, in 
contideration of pltf. having agreed not to proceed 
against him, deft, thereby debarred himself of 
aU futm^ plea of Statute of Limitations, 1623 

[ (c. 16), in caro of his being sued, & thereby promised 
to pay the bills, “ whenever my circumstances may 
enable me to do so, & I may be called upon for 
that purpose.” In an action of special assumpsU 
on this agreement : — Held : under Statute of 
Lunitations, 1623 (c. 16), s. 3, the limitation of 
action ran from the time of deft, becoming able 
to pay, though pltf. had made no demand, had 


PART II. SECT. 6. SUB-SECT. 2.— E. 

1701. Whether from happenirw of 
coniinaency .] — Land Mortgaob Bank 
if. RBro, [1909] V. L. R. 284.— AUS. 

170 li. .] — Re KmKPATRIOK, 

KmKPATRIOK V. STBVBNSON ( 1883 ), 
3 O. R. 301.— CAN. 

/t Huntkr 

(1886), 18 0. R. 383.— CAN. 


170 Iv. J — Grant v. Cornook 

(1888), 16 O. R. 406 ; ajfd. on appeal 
(1889), 16 A. R. 632.— CAN. 

170 V, ,] — The period of limita- 
tion for a suit to recover money de- 
posited by pltf. with deft., upon the 
understanding that it will be returned 
in a oertaln event, begins to run on 
the happening of the event. — J ohubi 


MLahton V. Thakoor Nath Lukkb 
( 1880), I. L. R. 6 Oalo. 830 ; 6 0. L. R, 
356.— IND. 

170 vi. .1 — OUDBI Eokr V. 

Bhxjbansbwabi Ooomar Sinoh <1891), 
I. L. R. 19 Oalo. 19.— IND. 

1741. — OopacUy to pew.l— 
CUDDIHT V, OosnoAN (1908), 8 Nfld. 
li. R.:667.— NFW). 
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Sect* 5. — Wh£n time beffins to run : 2, N.. 

F., a. & B. (g).] 

not been informed by deft., or otherwise had know- 
ledge, of such ability. — W aters v. Thanet (Earl) 
h842), 2 Q. B. 757 ; 2 Gal. & Dav. 166 ; 11 L. J. 
Q. B. 87 ; 6 Jur. 708 ; 114 E. R. 295. 

; 175 . .] — In May, 1849, an order was 

made to wind up a co., & in the ensuing Oct., the 
solrs., who had acted for the co., carried in a claim 
against them for costs. In Nov. 1850, the solrs., 
on the application of the official manager, delivered 
to liim the co.’s books & papers, on which they had 
a lien for their costs, upon the official manager at 
the same time undertaking, in writing, to pay them 
the amount of their bill out of the first funds which 
might come into his hands. That undertaking 
received the sanction of the master. In 1859 
the official manager recovered a sum of money, 
<& the solrs. subsequently thereto sent in to him a 
larger bill of costs against the co. : — Held : having 
regard to the undertaking of the official manager 
of Nov. 1850, the solrs. claim was not barred by 
Statute of Limitations. — Re GLOUCESTER, Abery- 
ST^TH & Cenitial Wales Ry. Co. (1860), 2 Giff. 
47 ; 29 L. J. Ch. 383 ; 1 L. T. 320 ; 6 Jur. N. S. 
116; 8 W. R. 175 ; 66 E. R. 20. 

176. .] — A debtor wrote to his 

creditor, “ I will pay you as soon as I get it in my 
power ” : — Held : Statute of Limitations did not 
commence running until the debtor became of 
ability to pay. — Hammond v. Smith (1864), 33 
Beav. 452 ; 9 L. T. 746 ; 10 Jur. N. S. 117 ; 12 
W. R. 328 ; 55 E. R. 443. 

Annotation : — Mentd. Re McHenry, McDermott v. Boyd, 
Barker’s Claim (1894), 63 L. J. Ch. 741. 

F. Copyhold Fines. 

Copyholds generally, see Copyholds, Vol. XIII., 
pp. 9 et seq. 

177. Lord entitled to arbitrary fine on admit- 
tance— Time runs from admittance.] — The lord of 
a manor was entitled to an arbitrary fine on the 
admittance of a tenant to copyhold. He brought 
an action for the fine more than six years after the 
admittance, but less than six years from the assess- 
ment & demand of the fine : — Held : the period 
of liniitation began to run from the time of the 
admittance, & the lord’s right was therefore barred 
by Civil Procedure Act, 1833 (c. 42), s. 8.— 
Monckton V. Payne, [1899] 2 Q. B. 603 ; 68 
L. J. Q. B. 951 ; 81 L. T. 204 ; 48 W. R. 44 ; 15 
T. L. R. 531 ; 43 Sol. Jo. 706, N. P. 

toiion : — Refd. Cheshire County Council v. Hopley 

23). 130 L. T. 123. 

See, now, Law of Property Act, 1022 (c. 16), 
s. 128. 


G. Co-Trustees. 

See, generally. Trusts & Trustees. 

178. Right of contribution — From time claim 
of cestui que trust estabUshed.]— The principle 
established in W olmershausen v. Gullick, No. 188, 
post, that Statute of Limitations does not begin 
to run against a surety suing a co-surety for 
until the liability of the surety is 
established, applies equally to the case of a trustee 
claiming contribution against his co-trustee in 
respect of a liability incurred from loss occasioned 
to the trust estate by their joint default. In such 
a case, therefore, time does not begin to run as 


between the co-trustees until the claim of the 
cestui que trust has been established against one 
of them. 

Pltf. who was trustee of a marriage settlement 
allowed the trust fund to be in the hands of deft., 
his co-trustee, for investment. Deft, entrusted the 
whole fimd to an “ outside ” stockbroker who 
applied a portion of it to his own uses. In an 
action by pltf. & infant cestui trust under th 
settlement, deft, denied his habUity & claimed 
contribution against pltf. trustee : — Held : as 
between the two trustees time did not begin to run 
under Statutes of Limitation until the date of the 
judgment in the action. — R obinson v. Harkin, 
[1896] 2 Ch. 415 ; 65 L. J. Ch. 773 ; 74 L. T. 777 ; 
44 W. R. 702 ; 12 T. L. R. 475 ; 40 Sol. Jo. 600. 

H. Guarantee. 

(a) Surety and Creditor. 

Liability of surety generally, see Guarantee, 
Vol. XXVI., pp. 62 et seq. 

179. From time of surety’s liability to creditor.] 
— H. gave plifs. a guarantee for the value of coals 
to be supplied to N., on condition that no applica- 
tion should be made to H. for payment but on 
failure of the “ utmost efforts & legal proceedings ” 
of pltfs. to obtain payment from N. Coals were 
supplied under the guarantee, & remained unpaid 
for till Apr. 1820, when H., in consideration of 
pltfs. giving N. “ two years & upwards ” for the 
liquidation of his then debt, agreed to reserve to 
pltfs. all claim that they might have upon him, H., 
by virtue of the former security, & “ to bo bound by 
the consequence thereof, if, at the expiration of 
such period,” pltfs. should not have been paid. 
N. never paid the debt. In Apr. 1824, he wont to 
France, but was occasionally in England, privately, 
& for short periods, from that time till 1830, when 
he finally returned. Pltfs. issued process against 
him in June, 1820, & continued it till 1830, when 
they arrested N. upon it, on his return to England. 
Soon afterwards he took the benefit of the Insolvent 
Debtors’ Act. In July, 1828, pltfs. commenced 
an action against H., on his guarantees ; that action 
abated by his death in 1829, & in June, 1829, 
pltfs. brought an action upon the guarantees 
against his exors., who pleaded Statute of Limita- 
tions. Issue was tendered & joined on that plea : 
— Held ; assuming that the first guarantee was 
incorporated with the second, & that a reasonable 
time must be allowed after the expiration of the 
two years for pltfs. to eudeavom* to obtain payment 
from H., nevertheless pltfs., having allowed two 
years to pass without proceeding against N., after 
which he went abroad, had at all events exceeded 
such reasonable time, & were barred of their 
remedy against H. by Statute of Limitations in 
July, 1828. — Holl v. Hadley (1835), 2 Ad. & El. 
758 ; 4 Ncv. & M. K. B. 516 ; 4 L. J. K. B. 126 ; 
111 E. R. 292. 

180. .] — In 1816 G. shipped goods on board 

a vessel chai^red by him for Calcutta B. & co. 
made advances to enable him to do so, under an 
arrangement that the goods should be transmitted 
to the agents at Calcutta of B. & co., who were to 
dispose of the outward cargo there, & send the 
proceeds in goods or biUs to B. & co. in London, 
who were to reimburse themselves their charges, 
& hold the balance at the disposal of G. In Nov. 


part II. SECT. 6, SUB-SECT. 2.— G. 


of cotUribvHon — TPrnm. 



O. W. R. 681.— CAN. 

PART II. SECT. 5, SUB-SECT. 2.— 
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179 J. From time of surety’s HabUii/y 
to creditor .] — Union Bank of Aus- 


TEALiA, Ltd. V. Barry (1897), 23 
V. L. R. 606.— AUS. 

17911. id — R oyal Bank op 

Canada v. Humphrkys (1922), 31 
B, O, R, 81,— CAN, 
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1817, G. being in difficulties & indebted to defts. 
in £850, defts. & G. applied to B. & co. to pay off 
this debt by a further advance to G. on his con- 
signment, « defts, gave B. & co. the following 
guarantee : “ Messrs. B. & co., you having ex- 
pressed some doubts of the propriety of paying G.’s 
draft on you for £850 in our favour, we hereby 
ezigage, if you will pay us the same, that we wm 
reimburse you the amount on demand, with interest 
in the event of your finding it necessary to call 
upon us to do so, either from the state of G.’s 
pending account with you, or from any other 
circumstances.” B. & co. thereupon accepted & 
paid a bill for £850, drawn by G. on them in favour 
of defts. The vessel returned to England with a 
cargo in Apr. 1818, when C. the owner, G. having 
become bkpt., gave notice to the Bast India co., 
in whose docks she lay, not to deliver any part of 
the cargo without his authority ; they thereupon 
sold the cargo, & paid the owner’s demand for 
freight, &, in consequence of conflicting claims 
from G.’s assignees & from B. & co., filed an inter- 
pleader bill, & paid the balance of the proceeds into 
ct. Proceedings at law & equity were continued 
between all the above parties, under legal advice 
up to the year 1837, when the result was, that B. 
& co. were obliged to pay C.’s costs. In 1838, B. 
& co. demanded of defts. the £850 duo by the 
guarantee, wdth interest & their share of the 
expenses incurred in the law proceedings, & on their 
refusal to pay, brought an action against them on 
the guarantee : — Held : Statute of Limitations 
began to run against pltf,, not from the termination 
of the legal proceedings in 1837, but from the 
return & sale of the cargo in 1818, when all the facts 
were ascertained upon wliich defts.’ legal liability 
depended, <fc therefore it was a bar to the action. — 
Colvin v. Buckle (1841), 8 M. & W. 080 ; 11 
L. J. Ex. 33 ; 151 E. B. 1212. 

181. Guarantee to pay on demand — ^Time runs 
from demand.] — Re Brown’s Estate, Brown v. 
Brown, No. 210, post 

182. .] — In 1894 pltfs. agreed to g:rant 

a CO. a fixed loan of £3,600 & to allow an overdraft 
of £2,500 on the co. depositing debentures for 
£6,100 & procuring a guarantee from two of its 
directors. The debentures were deposited, & the 
directors gave a guarantee, which was expressed 
as being given to protect pltfs. from loss on the 
realisation of the debentures, agreeing to pay to 
pltfs. on demand aU sums owing by the co., the 
amount ultimately recoverable under the guarantee 
not to exceed £6,100 with interest ” from the time 
of default of payment by the co. or from the time 
of your demanding payment thereof from us.” 
In 1898 F., one of the guarantors, became insane, 
& pltfs. had notice of this in 1899. The co. con- 
tinued to bank with pltfs. until 1907, when pltfs. 
amalgamated with another bank under the name 
of the United Counties Bank, Ltd., selling to the 
new bank all its debts & the benefit of aU securities 
& guarantees. The £6,100 debentures remained 
registered in the name of pltfs. The new bank 
continued to use the books of the old bank, a note 
being made therein to the effect, “ United Counties 
Bank, Ltd., as from Feb. 13, 1907.” The co.’s 
accounts were transferred in those books to the 
name of the new bank, & the co. paid interest on 
the loan account by cheques drawn on the current 
account in favour of the new bank. In 1912 pltfs. 
demanded payment from the co. of the amounts 
owing & commenced an action to enforce the 
debentures, in which they realised a certain sum ; 

in 1016 . they commenced an action on the 
^arantee again^ deft, as the committee of F. 
for the amounts accrued due on the loan account 


current account less the amount realised on the 
debentures : — Held : pltfs.’ claim was not barred 
by Statute of limitations, as no cause of action 
arose against the surety until demand had been 
made by pltfs., & no demand was made till 1912. — 
Bradford Old Bank v. Sutcliffe, [1918] 2 K. B. 
833 ; 88 L. J. K. B. 85 ; 119 L. T. 727 ; 34 T. L. B. 
619 ; 62 Sol. Jo. 763 ; 24 Com. Cas. 27, 0. A. 

188. Guarantee of mortgage debt — ^Time runs 
after reasonable time for repayment.] — On Jan. 20, 
1881, E., in consideration of an advance of £2,000, 
mortgaged certain real estate to G., & cove- 
nant<3d to pay £2,000 & interest at five per cent. 
per annum on July 20, 1881, & to pay interest 
at the like rate half-yearly on the £2,000, or so 
much of it as should for the time being remain 
owing, until the same should be fully paid. On 
May 9, 1882, C. executed a document in the 
following terms : “I, C.,” for the consideration 
therein mentioned, ” do hereby guarantee to the 
said G. repayment of the sum ... of £2,000, & 
interest for the same ” at five per cent, per annum. 
This guarantee was referred to in the correspondence 
relating to the execution thereof as ” the guarantee 
of B.’s mtge.” Interest was regularly paid by E. 
until July 20, 1891. E. died on Sept. 13, 1891, 
& the proceeds of his estate & the property com- 
prised in the mtge. were sufficient to pay £600 
only of the mtge. debt. Upon non-compliance by 
C. with a notice to pay the balance of £1,400 & 
interest, the mtgee. brought an action against 0., 
& thereby sought to recover from him £1,400 
& interest, as sums payable by him under his 
guarantee: — Held: (1) the liability of C. was 
confined to the payment of £2,000 & interest, in 
accordance with the terms of the mtge. deed ; 
(2) in the absence of an agreement not to sue for 
a definite time, the mtgee. could at the most be 
presumed to have agreed not to sue for a reason- 
able time ; & (3) such time had elapsed prior to 
the commencement of six years before the bringing 
of the action, & consequently the mtgee.’s claim 
against C. was barred by Statute of Limitations. — 
Henton V . Paddison (1893), 08 L. T. 405 ; 9 
T. L. B. 333 ; 3 B. 450. 

184. Guarantee as to safety of money lent — 
Time runs from time advance Jeopardised.] — In 
1879 defts. wrote to pltf., by letter dated Sept. 15 : 
“We hereby guarantee the safety of the above 
investments ; ” &, by letter dated Sept. 16 : “ We 
acknowledge to have received from you the sum 
of £710 as under : a mtge. on the estate at T. the 
property of B., £360 ; a mtge. on the estate at F., 
the property of A., £350.” Pltf. O. advanced 
to B. on mtge. of the estate at T. the sum of £360 
through defts. In 1891 pltf. 0. conveyed & 
transferred to the pltf. D., in consideration of £300, 
the benefit of the mtge. In 1896 pltfs. sued defts. 
to recover the sum of £360 from them as guarantors 
of the mtge. 

The breach arose within six years before action 
brought, for it was not tUl then that the invest- 
ment was shown to be unsafe (Lopes, L.J.). — 
Sheers v. Thimbleby & Son (1897), 76 L. T. 709 ; 
13 T. L. B. 451 ; 41 Sol. Jo. 658, C. A. 

Annotations : — Mentd. Stokes v. Whicher, [1920] 1 Ch. 411 ; 

Wade V. L. & N. W. Hy., [1921] 1 K. B. 582. 

185. Continuing guarantee of bank, account — 
Advance made more than six years before action — 
Interest & commission accrued due within six 
years.] — In an action on a guarantee it appeared 
that deft, had guaranteed to pltfs., a b anking co. 
payment of aU moneys which might be owing to 
them in account with a customer with interest, 
commission, & other banking charges ; & it was 
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Sect, 6 . — When time begins to rm : Sub-sect. 2, H. 
{a)Ab)&[c), - - - - 


provided th&t the gxiarantee should be a con* 
tinuiug ^arantee & should uot be withdrawn 
except by six months’ written notice from the 
guarantor. Pltfs. made advances to the customer 
by honouring his overdrafts from time to time 
down to a period more than six years before the 
action, but made no advances subsequently to that 
period, & the customer paid sums in to his account 
with the bank against his liability from time to 
time down to a period within six years before the 
action. At the end of each half year pltfs. diebited 
him in account with the interest for the half year 
on the amount owing by him from time to time & 
carried forward the balance to his debit as the 
amount owing at the commencement of the next 
half year -.—Held : pltfs.’ right of action upon the 
guarantee in respect of the sums advanced by them 
to the customer was barred by Statute of Limita- 
tions, but the action was maintainable in respect 
of interest which had accrued due from the customer 
within six years before the action & had not been 
paid. — Parr’s Bai^king Co. v, Yates, [18981 2 
Q. B. 460 ; 67 L. J. Q. B. 851 ; 79 L. T. 321 : 47 
W. B. 42, 0. A. 


Annotaiiona: — ^Refd. Aschenon tJ. Tredoffsr Dry Dock & 

WharfCoyI1909]2Ch.401; Bradford Old- 

11918] 2K. B. 833. 


. Bank v. Sutcliffe, 


Humphreys (1840), 6 M. & W. 158 ; 9 L. J, Ex. 

268 ; 4 Jut. 250 ; 151 B. E. 861. 

Annotations : — A$ to (ll.Oooid. Wolmenhauson v. Qulllck, 
(18931 2 Ch. 514. Bm. Pitt V. Purword (1841), 8 M. & W. 
538 ; Batfl^ v. Hawet, Batard v. Douglaa (^1858), 2 E. 4t B. 
287. CfmeraUyntLsaii. Kemp v. Finden 0 644), 12 M. ft W. 
421 ; Doe d. Klntrlake v. Beylas (1849), 7 0. B. 466; 
Perolval e. Nanson (1861), 7 Exoh. 1 ; Re Snowdon, Bx p. 
Snowdon (1881), 17 Ch. D. 44 ; Stirling e. Burdett, [1911] 
2 Ch. 418. 

188. Not tiU liability of surety ascertained — 
Though time run as between principal creditor & 
co-surety.] — The Statute of Limitations does not 
begin to run against a surety suing a co-surety for 
contribution untU the liability of the surety is 
ascertained, i.e., until the claim of the principal 
creditor, has been established against him ; 
although at the time of the action for contribution 
the statute may have run as between the principal 
creditor & the co-surety. — ^Wolmershausen v, 
Guiaick, [1898] 2 Ch. 614 ; 62 L. J. Ch. 773 ; 68 
L. T. 763; 9 T. L. E. 437 ; 3 R. 610. 

Annotations: — ^Arid. Robinson v. Harkln, [1806] 2 Ch. 416. 
Mentd. EUis v. Pond. tl898] 1 Q. B. 426 ; Re Blackpool 
Motor Car Co., Hamilton v. Blackpool Motor Car Co., 
[1901] 1 Oh. 77 : Shepheard v. Bray, [1906] 2 Ch. 236 ; 
Asoherson V. Tredegar Dry Dock & Wharf Co., [1909] 2 Ch. 
401 ; Re Law Guarantee Trust & Accident Soc., Liverpool 
Mortgage Insoe. Co.’s Case, [1914] 2 Ch. 817. 

Application of rule to co-trustees.] — See 
Sub-sect. 2, G., ante. 


(b) Surety and Principal Dd}tor. 

Sureties’ rights against principal debtor, generally, 
see Guarantee, Vol. XXVI., pp. 121 et seq. 

186. Prom time of making payment to creditor.] 
— Davies v. Humphreys, No. 187, post. 

(c) Co-Sureiies. 

Bights ft liabilities of co-sureties inter se. see 
Guarantee, Vol. XXVI., pp. 139 et seq. 

187. Where more than proportion paid — From 
time of payment of excess*] — By a promissory 
note, E., D., ft H., jointly ft severally promised to 
pay to J.^ £300, with interest. D. having after- 
wards paid J. £280 on account of the note, J. 
made the following indorsement upon it : 
“ Beceiv^ of D. the sum of £280, on account of 
the within note, the £300 having been originally 
advanced to E.” In an action brought by D., 
who had paid the whole amount due, against H., 
k) recover contribution from him “ as a co-surety,” 
it appeared that the amount of principal ft interest 
was paid by pltf. more than six years before the 
commencement of ^e suit, with the exception of 
£30, which w^ paid by him within that period. 
Statute of Limitations having been pleaded ; — 
Held : (1) pltf. was entitled to recover only to the 
extent of £30, which had been paid within the six 
years, ft Statute of Limitations was a bar to the 
rest, as the right of action attached as soon 
^ pltf. had paid more than his proportion ; 
(2) in an action on the same note against E,, the 
principal. Statute of limitations was a bar to all 
except £30, as pltf. had a right of action against 
the principal the moment he paid anything, for 
so much money paid to his use. — Davies v. 


J. Husband and Wife. 

Contracts of wife generally, see HUSBAND ft 
Wife, Vol. XXVII,, pp. 176 et seq. 

189. Ante-nuptial debt of wife — ^Tlme runs In 
favour of husband from date of debt.] — A ju^- 
ment having been recovered by pltf. in an action 
brought against a married woman imder Married 
Women’s Property Act, 1882 (c. 76), s. 13, for a 
debt incurred by her before marriage, but such 
judgment remaining unsatisfied because she had 
no separate estate, an action for the debt was 
afterwards brought by pltf. against the husband 
who had acquired property from his wife, an 
amount exceeding the debt: — Held: (1) the 
judgment recovered against the wife was no 
defence to the action against the husband ; & (2) 
a husband cannot be made liable under Married 
Women’s Property Act, 1882 (c. 76), ss. 14, 15, 
for an ante-nuptial debt of the wife which accrued 
due against the wife more than six years before 
the commencement of the action. 

The Statute of Limitations, 1623 (c. 16), ran 
from the time the cause of action rose against 
her. Any acknowledgment by her of the debt 
before the marriage would be available as against 
her ; but no acknowledgments or acts of hers 
after the marriage would be available against 
either of them (Lindley, L.J.). — ^Beck v. Ptercb 
(1889), 23 Q. B. D. 316 ; 68 L. J. Q. B. 616 ; 61 
L. T. 448 ; 64 J. P. 198 ; 38 W. R. 29 ; 6 T. L. R. 
672, C. A. 

Annotation: — As to (2) Befd. Re Parkin, Hill v. Schwarz, 
[1892] 8 Ch. 610. 

J. Indemnity. 

Indemnity, generally, see Guarantee, Vol. 
XXVI., pp. 221 et seq. 


PART II. SECT. 6, 8UB-SECT. 2. 

H. 

126 1. FromHme of making payTnent 

^e aiior . }— jlAGHAVBNPBA CfuatnaAO 

PART n. SECT. 6, SUBhBSOT. 2 .— 
H. (o), 

187 i. Where more than proportion 


paid — From time of payment of excess. 
—•WiXKEB V. BOWRY (1924), 3 

0. L. R. 48.~-AUS. 

187 li. -- — .1 — ^Pattersoit V 

Campbell (1910), 8 E. L. R. 49.— OAK 

T 1^16' .] — ^The Statute o 

lAmitattooB only oonimanoea to riu 
from the date at which one of two o 
more co-snretlee is dunnifl^ by belni 
expelled to pay more than hla fu 
■ospre of the oonunon debt. — QAanma 
«. Bboobjs, [1897] 2 L B. 6, 20 ; 3i 


I. L. T. 7, 9.~m. 

PART n. BBCrr. 6, SUB-SBOT. 2.~I. 

a. Loan "by wife to husband — 
ApplieaHon of ordinary law .] — ^Tbeve 
Is no reason wixy the Statute of 
Limitations should not be applied to a 
claim by a wife asalnst her husband to 
raoorer a loan from him, in tba same 
way as if sha wers not his wife . — Re 
Staxol Stabr e. Stasb (1901), 21 
0. iTT. 693 ; 2 0. L. R. 76i.—CAIf. 
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190. lime when <Iamnlfloation ooours.] — 

Bbowne V. Hanoockb (1628), as reported in 
Het. Ill ; 124 B. R. 883. 

Annotation Rett, Chappie e. Dureton (1830), 1 CJr. & J. 1 

191. .] — S. & CO., the owners of a ship of 

which H. was captain, despatched the latter to 
lif^iramichi, with instructions to purchase a cargo 
of timber, & draw upon them for the amount. 
H. proceeded to Miramichi accordingly, & there 
purchased some timber from one L. for 
£164 11s. lid. & drew a bill upon S. & co. for the 
amount, at sixty days’ sight, in favour of the 
seller or his order. The bill was dated Sept, 4, 
1826, &, on Nov. 21, it was duly presented for 
acceptance & protested for non-acceptance. Pltf. 
was m Liverpool, with the ship under his command, 
from Oct. 1826, until Apr. 1827. It was not 
proved that pltf. received any notice of the dis- 
honour of the bill, either from the then holder or 
from defts. who had got the cargo. In 1832, 
pltf. was a^ested upon this bill at Miramichi, 
X paid it, in order to release himself from the 
arrest. In a special action of assumpsitj brought 
by pltf. against defts. for not paying the bill, for 
not accepting it, & for not indemnifying pltf. 
from all loss, etc., sustained by him from having 
drawn the bill : — Held : a promise to indemnify 
was the promise wliich the law would, in this case, 
imply, & as there was no dauxnification till 1832, 
Statute of Limitations did not apply. — Huntley 
V. Saj^derson (1833), 1 Cr. & M. 467 ; 3 Tyr. 
469 ; 2 L. J. Ex. 204 ; 149 E. R. 483, Ex. Ch. 

102* .] — On a contract to indemnify pltf. 

against costs, which he is afterwards called upon 
to pay, the cause of action arises when he pays, 
not when the costs are incurred, or the attorney’s 
bill delivered to such pltf. Therefore Statute of 
Limitations runs from the time of payment. — 
COLLINGE V. Hbywood (1839), 9 Ad. & El. 633 ; 

1 Per. & Dav. 602 ; 2 Will. Woll. & H. 107 ; 8 
L. J. Q. B. 98 ; 112 E. R. 1362. 

Annotations: — Oonsd. Smith v. Howell (1851), 6 Exch. 730. 

Rett. Reynolds v. Doyle (1840), 2 Scott, N. R. 45 ; Blyth 

V, Fladgate, Morgan v. Blyth, Smith v. Blj'th, [1891] 1 

CJh. 337 ; Re Richardson, Kx p, St. Thomas’ Hospit^, 

[1911] 2 K. B. 705. Mentd. Spark v. Heslop (1859), 1 

£). JO. 563. 

193. .] — A party who requests another to 

“ lend his acceptance,” impliedly engages to take 
up the bill at maturity, &; to indemnify the acceptor 
against the consequences of non-payment. Upon a 
contract to indemnify an accommodation acceptor. 
Statute of Limitations begins to run from the time 
at which the pltf. is damnified by actual payment. 
— Reynolds v. Doyle (1840), l Man. & G. 763 ; 
Drinkwater, 1 ; 2 Scott, N. R. 46 ; 4 Jur. 992 ; 
133 E. R. .636. 

Annotation .—Mentd. Batson v. King (1859), 4 H. & N. 

739. 

194. .] — When a party is caEed upon to 

pay the debt of another, his remedy over against 
such other runs from the time of actual payment 
by him, & not from the time when he became 
merely liable to pay. 

A, was the accommodation acceptor for B. of 
a bill of exchange, which became due in 1866 ; 
he was sued upon it, &: paid the amount some time 
within the last six years ; he thereupon sued B. 
for the same, & upon B. pleading Statute of Limi- 
tations : — Held : the statute commenced to run 
against A. only from the time of payment by 


him, & therefore he waa entitled to recover. — 
Angrove V. Tippett (1865), 11 L. T. 708. 

196. ,] — Under a deed of indemnity of 

Oct. 1841, in the nature of a family arrangement, 

K. the younger & an exor. of testator W., was 
denmified by the rest of the family ^m any claim 
in respect of having allowed the investment of 
a considerable portion of testator’s estate to two 
of the sons, G. & 0. on their promissory notes. 
These promissory notes have been barred by 
Statute of Limitations, no interest having been 
demanded in respect of them nor any acknow- 
ledgment taken. A creditor’s suit had been in- 
stituted to administer the estate of G., & a claim 
to be indemnified against any claim in that suit 
had been carried into chambers in respect of the 
said £400 so formerly advanced to the sons. This 
claim was disallowed : — Held : such claim was not 
barred by Statute of Limitations, & same allowed 
with costs to be added thereto. — Tunstall v, 
Bartlett, Knowles v. Bartlett (1866), 14 

L. T. 400. 


K. Insurance. 

Insurance, generally, see Insurance, Vol. 
XXIX., pp. 36 et seq. 

196. Barratrous sale of ship — Time runs from 
delivery to purchaser.] — If the captain of a ship 
insured barratrously carries her out of the course 
of the voyage, procures her to be condemned in a 
Vice-Admlty. ct., sells her, & delivers her up to 
the purchaser, it is only from this last event that 
Statute of Limitations begins to run as between 
the assured & the underwriter. — Hibbert v. 
Martin (1808), 1 Camp. 638, N. P. 

Annoiaiions : — Mentd. Dixon v. Sadler (1839), 9 L. J. Ex. 
48 ; Small v. Gibaon (1849), 14 L. T. O. S. 290. 


L, Money Had and Received. 

197. Purchase of void annuity — Money laid out 

on fraudulent security.] — Where pltf. in a declara- 
tion of assumpsitf stated that he employed deft, 
to invest & lay out pltf.’s money in an annuity, 
on a good & sufficient security, which he promised 
to do, & assigned for breach that he laid it out on 
an invalid & fraudulent security ; — HeM : (1) 

Statute of Limitations was a good bar to pltf.’s 
recovery, as the promise of deft, was the gist 
of the action ; although the action was com- 
menced within the period of six years from the 
time it was discovered that the security was in- 
valid, & deft, knew it to be so at the time the 
annuity was granted. (2) Serrible : in cases of 
fraud, Statute of Limitations only runs from the 
time the fraud is discovered. — Brown v. Howard 
(1820), 2 Brod. & Bing. 73 ; 4 Moore, C. P. 608 ; 
129 E. R. 885. 

Annotations: — As to (llApld. Granger tJ. George (1826), 5 
B. & C. 149. Rett. Howell v. Young (1826), 6 B. & O. 
269 : East India Ck). v. Oditchum Paul (1849), 7 Moo. 
P. C. 0. 85. As to (2) Rett. Davis v. Bank of England 
(1824), 2 Bing. 393 ; Phllpott v. Kelley (1835), 3 Ad. Sc 
El. 106 ; Gibbs v. Guild (1882), 46 L. ’T, ^8. OmeraUv 
Rett. Re Trlston (1850), 1 L. M. & P. 74. 

198. Time runs from date of annuity being 

set aside.] — In an action for money had & received, 
to recover the consideration money of a void 
annuity, where the annuity was granted more 
than SIX yearo before the action brought, but was 
treated by the grantor as a subsiding annuity 
within that period, although subsequently avoided 


PART n. SECT. 6, SUB-SECT. 2.— J. 

190 i. Time when damniflcaiion 
occurs,} — There is a period of three 
years’ limitation for a suit upon any 
contract of Indemnity other than those 


speclfloally provided for from the time 
j^en pltf. Is actually damnified. — 
Pkpin V. Ohundkr Sbekur Mooebr- 
JKK (1880), I. L. R. 6 Oalc. 811 ; 6 
O. L. R. 167.— IND. 


PART II. SECT, 6. SUB-SECT. 2,— K. 

f. Action for non-delivery of poiicy.'l 
— Robertson v. Lovett (1877), 11 
N .8. R. (2 R. & C.). 260.— CAN. 
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Limitation of Actions. 


Sect. 6. — When time begins to run : Sub-eect. 2, X., 
M., N., O., ~ 

at his instance : — Held : Statute of Lirnitatioiis 
did not begin to run until the annuity had been 
avoided.—OowPER v, Godmond (1833), 9 Bmg. 
748 ; 3 Moo. & S. 219 ; 2 L. J. C. P. 162 ; 131 
E jR 795 

Annotations Avid. Churtjhlll v. Bertrand (1842), 3 Q. B. 
56S. Refd. HufislnB v. Coates (1843), 5 Q. B. 432. Mentd* 
Molton V. Camroux (1849), 4 Exch. 17. 


199. .] — Intestate granted an annuity 

to pltf. After his death, his administratrix caused 
the annuity to be vacated for a defect in the 
memorial. Pltf., to recover the balance of con- 
sideration money, brought indebiiatua assumpsit 
against the administratrix for money had & re- 
ceived by intestate to pltf.’s use, stating promises 
by intestate & by deft. : — Held : although a right 
to recover the consideration money became vested 
in pltf. on the refusal to continue the annuity, 
such right did not go back, by relation, to the 
time when that money was originally paid : & 
therefore counts in the above forms were not 
applicable. — Churchill v. Bertrand (1842), 3 
Q. B. 568 ; 2 Gal, & Dav. 548 ; 11 L. J. Q. B. 
270 ; 6 Jur. 855 ; 114 E. R. 625. 

Annotation : — Mentd. Molton v. Caniroux (1349), 4 Excli. 

17. 


200. .] — If any one of the securities 

for an annuity be set aside, the grantee may re- 
cover back the purchase money in an action for 
money had & received, for failure of consideration. 
Though it does not appear on what ground the 
security "^vas set aside, nor whether the objection 
to it affects the validity ^of the annuity. As where 
a rule was obtained by the grantor to set aside 
the warrant of attorney & proceedings thereon, 
on grounds some of which would, & some would 
not, affect the validity of the annuity ; & the rule 
was made absolute in terms not showing which 
objection lire vailed ; &> no evidence was given 

on the point. In such an action, the facts appear- 
ing as above stated, Statute of Limitations runs 
from the time when the security is set aside, it 
not appearing that the consideration has failed 
before that time ; & the statute does not attach 
if the security was set aside wittiin six years, 
though six years have elapsed since the annuity 
was last paid. — Huggins v. Coates (1843), 5 
Q. B. 432 ; 1 Dav. & Mer. 433 ; 13 L. J. Q. B. 
46 ; 2 L. T. O. S. 227 ; 8 Jur. 334 ; 114 E. R. 
1313. 

Annotation : — Mentd. Burn v. MannJug (1842), 12 L. J. 

Q. iJ. 4. 

201. Money paid to avoid seizure.] — From 
Sept. 1900, to June, 1912, pltf. carried on business 
as a dealer in produce in the vicinity of Spital- 
fields Market. As soon as he commenced business 
deft., who was the owner of the market, demanded 
tells from him under threat of seizure of his goods 
if he refused to pay, & on the first occasion pltf. 
objected to pay & actual seizure took place. 
Pltf. then consulted a solr. & upon learning that 
other dealers outside the market paid tolls he, 
acting upon the solr.’s advice, paid the tolls under 
protest, & thereafter, he, or his agents acting upon 
his instructions, always paid the tells under pro- 
test. Subsequently, whenever pltf. challenged 
deft.’s right, or disputed the amount of toUs, in 
particular cases there was a seizure or threat of 
seizure followed by payment under protest ; — 
Held : pltf., throughout the period of years 
showed that he only paid to avoid seizure of his 


goods & never made the ijayments voluntarily, 
or intended to give up his right to the sums paid 
or close the transaction & he was entitled to re- 
cover Under this head of claim the sums paid 
during the last six years immediately preceding 
this action, the earlier payments being barred by 
Statute of Limitations. — Maskell v, Horner, 
[1916] 8 K. B. 106 ; 84 L. J. K. B. 1762 ; 113 
L. T. 126 ; 79 J. P. 406 ; 31 T. L. R. 332 ; 69 
Sol. Jo. 429 ; 73 L. G. R. 808, 0. A. 

Annotation : — Mentd. Brocklebaak v. R., [1924] 1 K. B. 

647. 


M. Money Lent. 

See, generally. Money & Money-Lending. 

202. Money repayable on demand — ^Time runs 
from date of advance.] — (1) Where money was 
advanced to a firm to be repaid on demand with 
compound interest : — Held : Statute of Limita- 
tions ran from the date of the advance. 

(2) Entries made in the books of the firm 
crediting the person who advanced the money 
with interest from time to time, on the footing of 
periodical rests : — Held : not to bar the statute. — 
Jackson v. Ogg (1859), John. 397 ; 34 L. T. O. 8. 
0 ; 6 Jur. N. S. 976 ; 7 W. R. 730 ; 70 E. R. 
476. 

Annotation : — Generally , Montd. Re Qeorgro, Francis v. 

Bruce (1890), 44 Ch. D. 627. 

203. Loan by cheque — Time runs from pay- 
ment of cheque by bankers.] — ^Pltf. having agreed 
to lend deft, a sum of money, gave him a cheque 
for the amount, which deft, paid into his bankers, 
receiving credit for it. The cheque was not paid 
by pltf.^8 bankers till some days later. In an 
acrion for the money so lent : — Held : Statute 
of Limitations only ran from the time of the pay- 
ment of the cheque by pltf.’s bankers. — G arden 
V. Bruce (1868), L. R. 3 C. P. 300 ; 37 L. J. C. P. 
112 ; 17 L. T. 645 ; 16 R. 366. 

Annotation : — Re!d. Re George, Francis v. Bruce (1890), 63 

L. T. 49. 

204. Money repayable upon condition — Time 
runs from compliance with condition.] — (1) A. 

lent money to a building society upon the terms, 
in writing, that the sum lent should be repayable 
after the lender had given notice of his intention 
to withdraw it, & that no money would be paid 
out by the society except on production by the 
lender, personally, or by some one with a written 
authority, of a loan pass-book given to him when 
the loan was made : — Held : the condition as to 
the production of the book was a condition pre- 
cedent to the liability of the society to- repay the 
money ; so until that condition had been complied 
with, Statute of Limitations, 1623 (c. 16) did not 
begin to run against the lender. 

(2) If a creditor dies intestate on the day a 
debt becomes payable to him, & there is no evi- 
dence to show whether he died before or after 
the moment when the debt became payable, the 
Statute of Limitations, 1623 (c. 16), does not run 
against his administrator until letters of adminis- 
tration have been taken out. — ^A tkinson v. Brad- 
ford Third Equitable Benefit Building 
Society (1890), 25 Q. B. D. 377 ; 59 L. J. Q. B. 
360 ; 62 L. T. 857 ; 38 W. R. 630, 0. A. 

Annotaiiona : — As to (1) Consd. Re Tidd, Tldd v. Overell, 

[1893] 3 Cli. 154. Oeneraily, Mentd. JoacMmaon v. Swiss 

Bank Oorpn., [1921] 3 K. B. 110. 

205. Money repayable at fixed date — Time runs 
from fixed date — Not from date of realisation of 
securities.] — By a memorandum of deposit, dated 


part II. sect. 6, SUB-SECT. 2.--M. 

g. Money repayable at fixed date — 
Time runs from fixed derfe.}— A dlard 


t>. G11BENSILI^(1910), 14 W. L. R. 536. 
— CAN. 

h. Money ad/vanexd on promise 


to devise land — Time runs from date of 
Zoon. I—Friar v. Wilmot (1880), 19 
N. B. R. 520. CAN. 
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in 1882, of bonds to secure the repayment in 1883 
of an advance, the borrower authorised the lender 
to sell the bonds for the purpose of repaying the 
advance, & undertook to pay the lender any 
difference between the proceeds of the bonds & 
the amount of the advance. In 1889 the lender 
sold the bonds, but the proceeds were not sufficient 
to repay the whole of the advance. In 1891 the 
borrower died without having given any acknow- 
ledgment of the debt : — Held : the cause of action 
in respect of the whole of the debt accrued in 1883 
& not in 1889, & therefore a claim for the differ- 
ence by the lender against the estate of the bor- 
rower was barred by the Statute of Limitations, 
1023 (c. 10).— McHenry, McDermott v, 
Boyd, Barker’s Claim, [1894] 3 Ch. 290 ; 63 
L. J. Ch. 741 ; 71 L. T. 146 ; 43 W. R. 20 ; 10 
T. L. R. 676 ; 38 Sol. Jo. 616 ; 7 R. 527, C. A. 

Money repayable by Instalments .] — See Sub- 
sect. 2, O., poet. 

N, Money Paid hy Mistake, 

Mistake, generally, see Mistake. 

206. Blistake of fact — Time runs from date of 
payment — Demand of repayment.] — (1) Where in 
answer to an action to recover back money paid 
under a^ mistake of fact deft, relies on Statute of 
Limitations, the statute must be taken to have run 
from the date of payment, & not from the date of 
the discovery of the mistake, nor from the date 
when pltf . might have discovered it by the exercise 
of reasonable diligence. 

(2) Where money has been paid under a mistake 
of fact which was shared by both the party paying 
& the party receiving it, in order to entitle the 

g ayor to maintain an action for the recovery 
ack of the money so paid it is not necessary that 
he should have given the payee notice of the mis- 
take & demanded repayment. In such a case the 
cause of action is complete the moment the money 
is paid. — Baker v. Courage & Co., [1910] 1 
K. B. 56 ; 79 L. J. K. B. 313 ; 101 L. T. 864. 

Annotalicms :~^As to (2) Reid. Jones v. Waring & Gillow, 
[1925J 2 K. B. 612. Generally, Reid. Tie. Ilobiueon, McLaren 
V. Public Trustee (1911), 104 L. T. 331. 

207. .] — A legal personal represen- 

tative handed over assets to the wrong person 
more than six years before the commencement 
of proceedings by the person entitled to recover 
the same : — Held : the claim was barred . — Re 
Croydbn, Hincks V. Roberts (1011), 55 Sol. Jo. 
632. 

Annotaiions : — CoilSd. Re Richardson, Pole v, Pattenden, 
[1920] 1 Ch. 423. Uentd. Re Blow, Bartholomew’s 
Hospital V, Cambden, [1914] 1 Ch. 233. 

208. Mistake of law.] — Sewble : the money 
sought to be recovered was paid under a mistake 
of law. Qu. : whether, in any event, claimants 
could have recovered over-payments more than 
for six years back. — Stanley Brothers, Ltd. v. 
Nuneaton Corpn. (1913), 108 L. T. 986 ; 77 
J. P. 340 ; 57 Sol. Jo. 592 ; 11 L. G. R. 902, C. A. 

O. Money Repayable hy Instalments. 

209. Debt repayable by instalments — ^Tlme runs 
from default of payment of Instalment.] — Deft, 
gave a warrant of attorney to secure a debt pay- 
able by instalments, pltf. to be at liberty, in case 
of any default, to have judgment & execution for 
the whole, as if all the periods for payment had 
expired : — Held : deft, might show, under a plea 


of Statute of Limitations, that the first default 
was made more than six years before action ; 

this was a complete defence, not only as to 
instalments due more than six years ago, out also 
as to those due within that period. — Hemp v. 
Garland (1843), 4 Q. B. 619 ; 3 Gal. & Dav. 402 ; 
12 L. J. Q. B. 1S4 ; 7 Jur. 302 ; 114 B. R. 994. 

Annotations: — Apprvd. Reeves r. Butcher, [1891] 2 Q. B. 

509. Retd. Cobum v. Colledge (1897), 66 L. J. Q. B. 

462. 

210. .] — Pltf. lent money to deft. 

under a written agreement, which recited an agree- 
ment for a loan for five years, “ subject to the 
power to call in the same at an earlier period in 
the events hereinafter mentioned.” Deft, agreed 
to pay interest quarterly, & pltf. agreed not to 
call in the money for five years if deft, should 
regularly pay the interest. It was provided that 
if deft, shoiild make default in payment of any 
quarterly payment of interest for twentv-ono 
days pltf. might call in the principal. No interest 
was ever paid. Pltf. commenced his action within 
six years from the end of the term of five years ; 
— Held : Statute of Limitations, 1623 (c. 16), 
was a good defence, for that the time began to 
run from the earliest time at which pltf. could 
have brought his action, i.e., twenty-one days 
after the first instalment of interest became due. 
— Beeves v. Butcjher, [1891] 2 Q. B. 609 ; 60 
L. J. Q. B. 019 ; 65 L. T. 329 ; 39 W. R. 626, 
C. A. 

Annotations: — ^Expld. Cobum v, Ctolledge, [1897] 1 Q. B. 

702. Reid. Henton v. Paddison (1893), 68 L. T. 405 ; 

Bradford Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 


P. Negligence, 

See, generally. Negligence. 

211. Rule same as In actions ot tort.] — 

Howell v. Young, No. 250, post. 

Actions of tort .] — See Sub-sect. 3, post. 


Q. Partners. 

212. General rule.] — It is settled that after a 
partnership has ceased any claim on simple con- 
tract by one former partner against the others 
in respect thereof is primd fade subject to be 
barred after the expiration of six years. On the 
other hand, while a partnership is continuing 
there is no authority for suggesting that a 
between the partners is affected by the statutes. 
In a case of exclusion time would begin to run 
from the act of exclusion (Kay, J.). — ^Barton v. 
North Stafpordshirb Ry. Co. (1888), 38 Ch. D. 
468 ; 67 L. J. Ch. 800 ; 58 L. T. 649 ; 36 W. R. 
754; 4T. L. R. 403. 

Annotations: — Consd. The Pongola (1896), 73 L. T. 612. 
Reid. Re Severn & Wye & Severn Bridge Ry., [18961 1 
Ch. 559. Hentd. Barton u. L. & N. w. Ry., Same v. 
Scinde, Puujaub, & Delhi Ry. (1889), 6 T. L. R. 644 • 
Oliver v. Bank of Bn|rlandL^fl902] 1 Ch. 610 : Bank oi 
England v. Cutler, [1908] 2 K. B. 208. 


See, generally. Partnership. 

Claims for account .] — See Part VII., Sect. 2, 
sub-sect. 2, B., post. 

Misrepresentation by partner .] — See Sub-sect. 3, 
post. 


R, Promise to Pay on Demand, 

218. From time of demand.] — Shutford A: 
Borough’s Case (1628), Godb. 437 ; 78 E. B. 
267 ; svib nom, Shutford v, Penow, Cro. Car. 


PART II. SECT. 6, SUB-SECT. 2,— N. 

k. Mistake of fact.] — Assets Co., Ltd. r. R. (1902), 22 N. Z. L. R. 469. — ^N.Z, 

PART II. SECT. 5, SUB-SECT. 2.— R. 

213 i. From time of demand .) — Day v. Day (1889), 17 A. R. 167.— CAN. 


J.r— VOL. XZZII. 
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Sect, 6. — When time begins to run: Svh-sect, 2, 22., 
S, T.] 

139 ; sub nom. Shutpoed v, Percowe, W. Jo. 
194. 

Annotations : — Refd. Manby v. Scot (1C63), 1 Keb. 80. 
Mentd. Aldridge v. Drake (1686), 2 Show. 403. 

214. ,] — ^Bill V. Lake (1629), Hut. 106 : 

Het. 138 ; 123 E. R. 1184. 

Annotation : — Befd. Manby v. Scott (1663), 1 Keb. 80, 
337, 383. 

215. J — ^Webb V. Martin (1661), 1 Lev. 

48 ; 83 E. B. 291 ; sub nom, Web v, Martin, 1 
Keb. 177, 197. 

Annotation .-—Mentd. St. Gorinalns v. Willan (1823), 3 Dow. 
& Ry. K. B. 441. 

216. Factor.] — If goods are consi^ed to a 

factor for sale on commission, the law wul raise a 
contract to account for such as are sold, to pay 
over the proceeds, & to re-deliver the residue 
unsold, on demand, & an action does not lie against 
him for not accoimting, till after a demand made 
of an account. Therefore Statute of Limitations 
runs only from the time of a demand made. — 
Topham V, Braddick (1809), 1 Taunt. 672 ; 127 
E. B. 956. 

Annotations : — ^Befd. Crawford v. Crawford (1867), 16 W. R. 
411. Mentd. Farr v. Hollis (1829), 4 Mon. & Ry. K. II. 

217. Bailee.] — Time does not begin to run 

xmder Statute of Limitations, 1623 (c. 16), against 
a person who has entrusted money to another 
person for safe custody imtil demand, though it 
was contemplated that the bailee might use the 
money in business. — Re Tidd, Tidd v, Overell, 
[1893] 3 Oh. 154 ; 62 L. J. Ch. 915 ; 69 L. T. 
255 ; 42 W. R. 25 ; 9 T. L. R. 550 ; 37 Sol. Jo. 
618 ; 3 R. 657. 

Annotation: — Befd. Joacblmson v. Swiss Bank Corpn., 
[1921] 3 K, B. 110. 

218. From promise to pay.] — Collins v, 
Benning (1701), 12 Mod. Rep. 444 ; 3 Salk. 227 ; 
88 E. B. 1440. 

Annotations Consd. Topham v, Braddick (1809), 1 Taunt. 
672. Befd, Re Brown's Estate, Brown v. Brown, [1893] 
2 Ch. 300. Mentd. Re George, Francis v. Bruce (1890), 
44 Ch. D. 627. 

219. Present debt — Promise to pay collateral 
sum — From time of demand.] — (1) Where there is 
a present debt «fc a covenant or promise to pay 
on demand, the demand is not considered a con- 
dition precedent to bringing the action ; but 
where there is a covenant or promise to pay a 
collateral sum, on demand, e.g,^ m a covenant by a 
surety for the principal debtor, then request 
must be made before aetion brought, or before 
the money can be considered as owing by the 
collateral debtor. 

Mtge. of Sept. 1867, contained a joint & several 
covenant by a father & his son to pay mtgee. 
£3,000 “ on demand,” A that they would, ” in 
the meantime from the date hereof,” pay interest 
on the same, at the rate therein mentioned. The 
father, who had joined as surety only, ied in 
Nov. 1872, & his estate was being adi^nistered 
in an action commenced in Apr. 1880. No 
claim was n^e against the father’s estate in 
respect of his liability on the covenant in the 
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mtge., until July, 1880. Mtgee. now claimed to 
be let in as a creditor of the father’s estate, in 
respect of the amount due on the mtge., which 
the son was unable to pay : — ffeld : the right of 
action did not accrue against the father’s estate 
until July, 1889, when demand was first made, 
& consequently mtgee, was entitled to come in 
& prove his claim against the father’s estate, 
without disturbing any dividends already dis- 
tributed. 

(2) The law is quite settled that with regard to 
a promissory note payable on demand, no demand 
is necessary before bringing an action & indeed 
Statute of Limitations, 1623 (c. 16), begins to run 
from the making of the no^ (Chitty, J .). — Re 
Brown’s Estate, Brown v. Brown, [1893] 2 
Ch. 300 ; 62 L. J. Ch. 695 ; 69 L. T. 12 ; 41 
W. R. 440 ; 37 Sol. Jo. 354 ; 3 R. 463. 

Annotations : — As to (2) Apprvd. Bradford Old Rank r. 

Sutcliffe, [1918] 2 K. B. 833. Befd. Edwards v. Walters, 

[1896] 2 Ch. 157. 

Statutory obligation to pay.] — See Highways, 
Vol. XXVI., p. 499, Nos. 2075-2076. 

S, Sale of Goods, 

Secy gejieralhjy Sale of Goods. 

220. Goods sold on credit — From expiration of 
credit.] — Goods were sold at six months’ credit, 
payment to be then made by a bill at two or three 
months, at the purchaser’s option : — Held : this 
was in effect a nine months’ credit, &, consequently, 
an action for goods sold & delivered commenced 
within six years from the end of the nine months 
was in time to save Statute of Limitations. — 
Helps V. Winterbottom (1831), 2 B. & Ad. 431 ; 
9 L. J. O. S. K. B. 258 ; 109 B. R. 1203. 

An^taiion : — Mentd. Rugg v. Weir (1864), 16 C. B. N. S. 

221. Goods warranted — From time of delivery 
of goods — Not from breach.] — In an action by a 
tradesman against the manufacturers of an iron 
safe, for the breach of an alleged warranty that 
it was strong enough to resist all attempts that 
might be thereafter made to force it open, it having 
in fact been broken open by burglars more than 
six years after the sale & delivery, & there being 
evidence that it was broken open easily, & that it 
was far less strong & secure than it ought to have 
been : — Held : the warranty, as declared upon & 
set up at the trial, was an absolute warranty of 
perfect security for all time to come, was one so 
extensive, even if it would be valid, that it re- 
quired cogent evidence of express warranty to 
tnat extent, & was not sustained by proof of 
mere representations that the safe would be strong 
enough to resist burglars. Semble : even assuming 
that such a warranty had been given, though it 
h^ certainly been broken, Statute ran from the 
time of the delivery of the safe, not from the 
burglary. — ^Walker v, Milner (1866), 4 F. & F. 
745. 

T, Solicitor's Charges, 

Costs of solicitor generally, see Solicitors. 

222. From termination of work — Some items 
outside statute.] — (1) Semble: Statute of Limita- 
tions does not begin to run against an attorney's 

Some items oviside statute .] — He Perrin 
(1860), 16 L. T. O. 8. X87.— IR. 

222 11. .] — Millar v. Kanadt 

(1903), 6 0. L. R. 412.— CAN. 

222 hi. . ]— An action was brought 

on a solr.’s account for work In con- 
nection with the formation of a oo. 
Borne items of the work were done more 
& some less, than six years before 
action. The Instructions were given 
for the work as a whole : — Held : the 
account was not barred by the Statute 


PART II. SECT. 6. SUB-SECT. 2.— S. 

220 i. Goods sold on credit — From 
expiration of credit .] — Wilson t>. Howe 

h ^37 ; 6 O. L. R. 323 ; 
1 O. W. R. 272 ; 2 O. W. R. 62.— CAN. 

221 i. Goods warrantedr—From time 
^ delivery of goods — Not from breach.}— 
Bo^rdus V. Wellington (1900), 27 

1. Goods misrepresented — From dis- 
of misrepresentation.}— 'B jmjah. 
& Co. V. Sadasiva Mxjbahar (1926), 


I. L. R. 48 Mad. 925.— IND. 

m. Hire-purchase — From paymei 
of last inmedmenl.] — In an action o 
a blre-purchase agreement: — Held 
the period of prescription began t 
run from the date of payment of th 
Ipt instalment. — ^M itchell’s Pian 
Saloons v. Theunissbn, [1919] T. I 
D. 392.-HB. AF. 

PART II. SECT. S, SUB-SECT. 2.— 1 
2221, From termi/nation of tvorh- 
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bill on his client for costs in a cause, until the ter- 
mination of the cause. 

(2) Where the action is not brought until after 
six years &om the termination of the cause, a few 
items arising out of the cause, & within six years, 
will not serve to take the demand out of the 
statute. — RoraBRY V. Munnings (1830), 1 B. & Ad. 
16 ; 8 L. J. O. S. K. B. 386 ; 109 E. B. 693. 
Annotationa : — Aa to (2) Eeld. Harris v. Quino (1869), 20 
L. T. 947. QenercUlVf Mentd. Bonsey v. Wordsworth 
(1866), 18 O. B. 325. 

223. .] — Where a client employs an 

attorney to conduct a suit, it is an entire contract 
to carry on the suit to its termination, & deter- 
minable by the attorney only on reasonable 
notice ; & where no such notice has been given. 
Statute of Limitations is no bar to that part of the 
demand which is for business done more than six 
years before the commencement of the action by 
the attorney for business done in the suit, which 
was not brought to a termination till within six 
years of the commencement of the action. — 
Harris v. Osbourn (1834), 2 Cr. & M. 629 ; 4 
Tyr. 446 ; 3 L. J. Ex. 182 ; 149 E. R. 912. 

Annotations : — Apld. Whitehead v. Lord (1852), 7 Exch. 
691. Reid. Harris v. Quine (1869), L. R. 4 Q. B. 653 ; 
Me Hall & Barker (1878), 9 Ch. B. 638. Mentd. Robins 
V. Bridge (1837), 6 Dowl. 140 ; Nicholls v. Wilson (1843), 
2 Dowl. N. S. 1031 ; Re Romer & Haslam, [1893] 2 Q. B. 
286 ; Underwood & Piper v. Lewis, [1894] 2 Q. B. 306. 

224. .] — Where costs are incurred in 

a suit Statute of Limitations does not begin 
to run against the earlier items until the suit is 
terminated. — ^MARTmoALB v. Falkner (1846), 2 
O. B. 706 ; 3 Dow. & L. 600 ; 16 L. J. 0. P. 91 ; 
0 L. T. O. S. 372 ; 10 Jur. 161 ; 135 E. R. 1124. 

Annotations : — Mentd. Ivlmey v. Marks (1847), 16 M. & W. 
843 ; Anderson v. Boynton (1849), 13 Q, B. 308 ; Dimes 
V. Wright (1849), 8 C. B. 831 ; Keene v. Ward (1849), 13 
Q. B. 615; Cook v. GUlard (1852), 1 E. & B. 26 ; Cozens 
V. Graham (1862), 12 C. B. 398; R, r. Tewkesbury Corpn. 
(1868), L. R. 3 Q. B. 629 ; Trench v. Nolan (1872), 27 
L. T. 69. 

225. .] — An attorney or solr. retained in a 

suit at law or in equity is bound to carry it on to 
its termination, unless he gives a notice that he 
shall discontinue if he be not paid or supplied with 
the necessary funds, or the client dies ; &; Statute 
of Limitations does not begin to run against his 
right to sue for his bill of costs until the happen- 
ing of one of those events. 

Pltf. had, prior to 1840, been retained by A., 
whose administratrix deft, was, to appear for her 
in a suit in equity to which she had been made 
deft, by bill of revivor. In 1840 the suit was 
heard, & a supplemental bill ordered to be filed 
to make certain next of kin parties, but such bill 
was not filed nor any other step taken in the cause 
prior to the death of A., which took place in June, 
1861 ; — Held : Statute of Limitations did not 
begin to run until the death of A. — Whitehead 
V, Lord (1862), 7 Exch. 691 ; 21 L. J. Ex. 239 ; 
19 L. T. O. S. 113 ; 166 E. R. 1126. 

AnTwtationa : — Diatd. Beokr. Pierce (1889), 23 Q. B. D. 316. 
Reid. Re Cartwright (1873), L. R. 16 Eq. 469. Mentd. 
Stokes V. Tramper (1856). 2 E. & J. 232 ; Re Hall & 
Barker (1878), 9 Ch. D. 638 ; Re Romer & Haslam, [1893] 
2 Q. B. 286 ; Underwood & Piper v. Lewis, [1894] 2 Q. B. 
306. 

226. Same solicitor employed to conduct 

appeal.] — ^Pltfs., attorneys in the Isle of Man, 
were retained by deft., in 1868, to conduct a suit 


in one of the Manx cte. in which he was deft. 
The suit was dismissed in Apr. 1861 ; in Sept. 
1861, pltf. in the suit appealed to a superior ct., 
& pltfs. continued to act for deft. & conducted the 
appeal on his behalf up to Oct. 1, 1862. By the 
Manx statute law an action on sim]^le contract 
brought in the temporal cts. of the island must 
be commenced withm three years of the cause of 
action. Pltfs. brought an action in one of the 
Manx cts. more than three years after Oct. 1862, 
& the ct. decided that the action was barred by 
the statute. Pltfs. commenced an action in this 
country in Jan. 1868, to which deft, pleaded 
(a) the judgment of the Manx ct. ; (b) the English 
Statute of Limitations : — Held : (1) as the Manx 
statute barred the remedy only & did not ex- 
tinguish the debt, the judgment of the Manx ct. 
was no bar ; (2) in the circumstances, there was 
a continuous employment of pltfs. ; & therefore 
none of the items were barred by Statute of 
Limitations. — Harris v. Quine (1869), L. R. 4 
Q. B. 653 ; 10 B. & S. 644 ; 38 L. J. Q. B. 331 ; 
20 L. T. 947 ; 17 W. R. 967. 

Annotationa: — Aa to {\) Refd. Casanova v. Meier (1885), 1 

T. L. R. 213 ; Re Low, Bland v. Low, [1894] 1 Ch. 147. 

Aa to (2) Apld. Bailo t>. Balle (1872), L. R. 13 Eq. 497. 

Oenerally, Reid. Turner r. Mia. Ry. (1911), 104 L. T. 

347. 

227. Solicitor’s name continuing on record.] 

— Statute of Limitations will not begin to mn as 
against a solr. in respect of his claim for costs 
under Solicitors Act, 1860 (c. 127), s. 28, while 
the proceedings are still going on, &> his name 
is still on the record as solr. — Baile v. Balle 
(1872), L. R. 13 Eq. 497 ; 41 L. J. Ch. 300 ; 26 
L. T. 283 ; 20 W. R. 534. 

Annotations: — Mentd. Briscoe v, Briscoe, [1892] 3 Ch. 

643 ; Re Turner, Wood v. Turner, [3 907] 2 Ch. 126. 

228. Other work not completed.] — Work 

finished six years before the commencement of the 
action will be barred by the statute [Statute of 
Limitations], but as to work in progress & not 
completed at that date, the statute, of course, has 
no application, however long ago the work may 
have been begun (Cave, J.). — Hanrott’s Trustees 
V, Evans (1887), 4 T. L. R. 128. 

229. Not from expiration of one month 

from delivery of bill of costs.] — In the case of a 
solr.’s costs the cause of action arises when the 
work is completed, & therefore Statute of Limita- 
tions, 1623 (c. 16), begins to run from that time, 
& not from the expiration of a month from the 
delivery of the biU of costs. — Coburn v. Col- 
ledge, [1897] 1 Q. B. 702 ; 66 L. J. Q. B. 462 ; 
76 L. T. 608 ; 45 W. R. 488 ; 13 T. L. R. 321 ; 
41 Sol. Jo. 408, O, A. 

Annotations : — Reid. Bradford Old Bank v. Sutcliffe, [1918] 

2 K, B. 833 ; Wild v. Simpson^ [1919] 2 K. B. 644; 

Cheshire County Council v. Hopley (1923), 130 L. T. 123 ; 

CJayzer, Irvine v. Board of Trade (1926), 96 L. J. K. B. 1054. 

230. From death of client.] — ^Whitehead v. 
Lord, No. 225, ante, 

231. From notice of refusal to act further — 
Unless supplied with necessary funds.] — White- 
head V, Lord, No. 226, ante, 

232. Addition of subsequent Items after judg- 
ment.] — Rothery V, Munnings, No. 222, ante, 

233. Solicitor’s employment not continuous — 
Later Items do not bar statute.] — Deft, employed 
pltf., an attorney, in several transactions, &, 


of limitations. — ^M aokat, Hanlet & 
Botd V. Fbaseb (Alta.) (1922), 69 
D. L. R. 348 ; [1922] 3 W. W. R. 421. 
—CAN, 

222 iv. — .] — ^In the case of an 

attorney's costs, the cause of action 
arises when the work for which he was 
retained Is completed, & limitation 
begins to run from that time. — ^A tul 


Chunder Ghosb V. Lakshman Chun- 
DBR Sen (1909), I. L. R. 36 L^o. 
609.— IND. 

222 V. .1 — Walker v. Fenkle 

(1902), 19 S. 0. 404 ; 12 C. T, R. 660, 
371.-H5. AF. 

2321. Addition of aubaeqwnt itema 
offer iudpmmf.l— Items of an attorney’s 
bill for work done, subsequently to the 


judgment. In opposing the taxation of 
the opponent's costs, although done 
on his client’s Instructions, will not 
take the matter out of the Idmitation 
Act. — Administrator-General op 
Bengal v. Chttndbr Cant Mookbbjbe 
(1893), I. L. R. 22 Calo. 952.— IND. 

n. From date of aetUement — Not 
from date of retainer ,] — In ein action to 

z 2 
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8^, 6 . — When time "begins to run: S'i^’-sect* 2^ T, 
& U. ; sub-sect, 3, A., B. <fc C,] 

among others, in. procuring him money to Pfl-y off 
a mtge. In an action against deft, on plti.’s bill 
of costs, it appeared, by items in the Dill, that 
he had made applications in several quarters 
for this purpose, but without success, after which 
he wrote to pltf., informing him what had been 
done, & requesting to know his wishes. This 
item bore date more than six years before action 
brought. The next, dated within six years, was : 
“ Paid the postage of your answer.” By subse- 
quent items it appeared that further endeavours 
were made by pltf. to raise the money. Ulti- 
mately it was oDtained ; — Held : the transaction 
was not one in which the attorney’s employment 
was continuous, & the latter items did not draw 
after them the previous ones, so as to take these 
out of Statute of Limitations. — ^P hullips v. 
Broadley (1840), 9 Q. B. 744 ; 16 L. J. Q. B. 
72 ; 8 L. T. O. S. 185 ; 11 Jur. 264 ; 116 E. B. 
1461. 

Annotation: — Refd. Harris t>. Quine (1869), 10 B. & S. 

644. 

U. Work Done. 

2S4. Work done — Completion of work.] — A 

local turnpike Act enacted that all moneys, etc., 
should be vested in the trustees, to be applied in 
the order & manner following : first, in paying 
costs, charges, etc., in obtaining the Act, etc. ; 
in the second place, in defraying the expenses of 
erecting or providing turnpikes, toll-houses, & 
other buildings, &. repairing the same, & of erecting 
& making necessary & convenient bridges, etc., 
& of repairing the road, etc., & otherwise execut^ 
the purposes, etc., of the Act ; & lastly, in paying 
the interest & reducing the principal of the money 
subscribed, etc. In 1823, pltf. contracted with 
the trustees to build a toll-house, which he accord- 
ingly completed in 1824. In 1829, the trustees 
hfi^ a meeting, & verbally ordered that money 
should be raised, & the tradesmen paid ; — Held : 
the right of action accrued when the work was 
done, & not when the trustees were in funds ; & 
Statute of Limitations was a bar, nowithstanding 
the order in 1829. — Emery v. Day (1834), 1 Cr. 
M. & B. 245 ; 4 Tyr. 695 ; 3 L. J. Ex. 307 ; 149 
E. B. 1071. 

Annotaiiona : — Refd. Bush t». Martin (1863), 2 H. & C. 311. 

Mentd. Kondull v. Kins (1856), 17 a B. 483. 

235. Proviso for payment from special 

fund — Time runs from time of existence of fund.] — 

A Board of Trade warrant of abandonment of a 
railway, under Abandonment of Bailways Act, 
1850 (c. 83), & Bailway Companies Act, 1867 
(c. 127), was made with a condition that moneys 
deposited in the Ct. of Ch. as security should be 
applied as paib of the assets of the co. The 
special Act gave a right to sue the co. for the 
costs of obtaining the Act, & it incorporated 
Companies Clauses Consolidation Act, 1846 (c. 16). 


By Companies Clauses Consolidation Act, 1S45 
(c. 16), s. 66, the money raised by the co. is to be 
applied first in payment of such costs : — Held : 
Statute of Limitations did not run against creditors 
in respect of such costs until the co. had assets 
to meet the claims . — Be Kensington Station 
Act (1876), L. B. 20 Eq. 197 ; 32 L. T. 183 ; 23 
W. B. 463. 

Annotaiiims : — Mentd. Re Hereford & South Woles Waggon 
& Engineering Co., Head & Walter’s Claims (1876), 46 
L. J. Ch. 461 ; Re Birmingham Sc Lichfield Jimotlon Ry. 
(1885), 28 Ch. D. 662 ; Jte Skegness & St, Leonard’s 
Tram. Co., Rx p. Hanly (1888), 41 Ch. D. 216. 


Sub-sect. S. — ^Actions of Tort. 

A. In General. 

Tort generally, see Tort. 

236. Tort continuing de die In diem.] — 

Statute of Limitations has no application to an 
action of tort where the tort complained of is 
something which goes on de die in diem. — London 
General Omnibus Co., Ltd. v. Lavell (1900), 
as reported in 83 L. T. 453 ; 18 B. P. C. 74, C. A. 

Annotaiiona : — Mentd. Alaska Packers* Assocn. v. Crooks 

(1901), 18 R. P. C. 129 ; Bourne v. Swan & Edgar, Re 

Bourne's Trade Mks., [1903] 1 Ch. 211 : Hennessy v. 

Keating (1908), 25 R. P. C. 125 ; R. v. De Grey, Ex p. 

Fitzgerald (1913), 109 L. T. 871. 

Protection of piubllo authorities — Under Public 
Authorities Protection Act, 1893 (c. 61).] — See 

Public Authorities. 

B. Damage Part of Cause of Action — Con- 
tinuing Cause of Action. 

SeCy generally f Damages, Vol. XVII., pp. 87- 
91, Nos. 69-91 ; Mines. 

287. Time runs from date of damage-— ^Not from 
date of act causing damage — Subsidence.] — The 

right of a person to the support of the land 
immediately aroimd his house is not in the nature 
of an easement, but is the ordinary right of enjoy- 
ment of property ; & till that is interfered with 
he has no legal ground of complaint, although, in 
fact, something may have been done which, 
without his knowledge, has occasioned results that 
will afterwards affect his property. 

A. was the owner of certain houses standing 
on land which was surrounded by the lands of 
B., C. & D. E. was the owner of mines running 
underneath the lands of all these persons. He 
worked the mines in such a manner, without 
actual negligence, that the lands of B., C. & D. 
sank in ; & after more than six years’ interval 
their sinking occasioned an injury to the houses 
of A. : — Held : a right of action accrued to A. 
when this injury actually occurred, & his right 
was not barred by Statute of Limitations. 

Suppose a slander to be uttered, which is not 
actionable in itself, but imder which special 
damage may arise & does arise to somebody 
afterwards, the person complaining of that special 


recover coe>bs as between attorney & 
client : — Held : the Statute of Limita- 
tions commenced, to run from the date 
of the settlement, & not from the 
date of the retainer. — G ourlbt r. 
MoAlonby (1897), 29 N. 8. R. 319.— 
CAN. 


o. From date of judgmerU .] — ^Ai 
attorney is entitled on the recovery o 
judgtnont to sue for his bill, & th< 
Statute of Limitations then begins t< 
run. — ^L izabs & MoFablans v. Dawsoi 
(1873), 32 U. C. R. 237. — CAN. 
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234 1. Work done — Completion of 
work .\ — Nabo Gaxesh Datar v. Mu- 
hammad Khan (1872), 9 Bom. 280. — 

IND. 

2851. Proviso for payment 

from special fund — Time runs from 
time of existence of /und.1 — Shat- 
FORD V. FOLKY GOU) MiNBS C30., 
[19251 3 D. L. R. 636 ; 67 O. L. R. 
221 ; aJfg., [1026] 1 D. L, R. 690 ; 66 
O. L. K 230. — CAN. 

PART IL SECT. 6, BUB-SECT. 8.— A. 

q. Sedudion .] — Statute of Limita- 


tions begins to run from the time of 
the seduction, not from the birth of the 
child. — ^MoKay V . Buriry (1859), 18 
U. C. R. 261.— CAN. 

t. .1 — Cbjosb V. Goodman 

(1860), 20 U. C. R. 242.— CAN. 

PART II. SECT. 6, SUB-SECT. 3.— B. 

t. Time runs from dale of damage 
— Not from date of act causing damage.] 
— Snurb V. Great Western Ry. Co. 
(1866), 13 U. O. R. 876.— CAN. 

n. .] — ^wiBMER V. Great 

Western Ry. Co. (1866), 13 U. C. R. 
383.— CAN, 

Carbon v. Qbeat 
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damage can bring no action till he has sustained 
actual damage (Lord Cranworth, O.). — ^Back- 
house V. Bonomi (1861), 9 H. L. Cas. 603 ; 34 
L. J. Q. B. 181 ; 4 L. T. 754 ; 7 Jur. N. S. 809 ; 
9 W. R. 709 ; 11 E. R. 825, H. L. ; affg. S. 0. 
8uh nom, Bonomi v. Backhouse (1859), E. B. & 
E. 646, Ex. Ch. 

WhitehouBe r. Fellowea (1861), 10 
S* Consd. Spoor v. Green (1874), L. R. 9 

Bxoh. 99 ; Eool. Comra. for England v. N. B. Ry. (1877), 
4 Ch. D. 845 ; Darley Main Colliery Co. v. Mitchell (1886), 
11 App. Cas. 127. Refd. Rowbotham v. Wilson (I860), 
h. 9^- 348 ; Todd v. Flight (1860), 9 C, B. N. S. 
377 ; Croft v. L. Sc N. W. Ry. (1863), 3 B. & 8. 436 ; 
^ Walker (1878), 3 Q. B. D. 389 ; Colley v. L. & 
(1880), 49 L. J. Q. B. 675 ; Dalton v. An^s 
3 740 ; Bean v. Wade (1885), Cab. & 

El. 619. Crumble v. Wallsend L. B. (1891), 60 L. J. Q. B. 
392; Greenwell r. Low Beechbum Coal Co., [1897] 2 
Q. B. 165; Hall v. Norfolk, [1900] 2 Ch. 493 ; West 
Leigh Colliery Co. v. Tunnlolifle & Hampson, [1908] 
A. C 27 ; Nash v. Rochford R. C., [1917] 1 K. B. 384. 
Mentd. Hunt v. Peake (1860), John. 705 ; Fletcher v. 
Rylands (^65), 3 H. & C. 774 ; Smith v. Thackerah 
(1866), L. R. 1 O. P. 564 ; Metropolitan Board of Works 
Ry. (1868), L. R. 3 C. P. 612 ; Mason v. Shrewsbury 
& Hereford Ry. (1871), 25 L. T. 239 ; Eadon tJ. Jeffcock 
(1872), L. R. 7 Exoh. 379 ; Bower v, Peate (1876), 1 
Q. R D. 321. Birmingham Corpn. v. Allen (1877), 6 
Ch. D. 284 ; BeU v. Love (1883), 10 Q. B. D. 647 ; A.-G. 
V. Conduit Colliery Co., [1895] 1 Q. B. 301 ; Edinburgh 
& District Water Trustees v. CHppens Oil Co. (1902), 
87 L. T. 275 ; Harrington v. Derby Corpn., [1905] 1 Ch. 
205 ; Hague v. Doncaster R. D. C. (1908), 73 J. P. 69 ; 
Aynsley v. Bedlington Coal Co. (1918), 87 L. J. K. B. 
1031 ; Davies v. Powell Duifryn Steam Coal Co. (1920), 36 
T. L. R. 358. 


238. .] — Lessees of coal under 

resp.’s land worked the coal so as to cause a 
subsidence of the land & injury to houses thereon 
in 1868. For the injury thus caused the lessees 
rnade compensation. They worked no more, but 
in 1882 a further subsidence took place causing 
further injury. There would have been no further 
subsidence if an adjoining owner had not worked 
his coal, or if the lessees had left enough support 
under resp.’s land ; — Held : the cause of action 
in respect of the further subsidence did not arise 
till that subsidence occurred, & resp, could main- 
tain an action for the injury thereby caused, 
although more than six years had passed since 
the last working by the lessees. — Darley Main 
Colliery Co. v, Mitchell (1886), 11 App. Cas. 
127 ; 65 L. J. Q. B. 629 ; 64 L. T. 882 ; 61 J. P, 
148 ; 2 T. L. R. 301, H. L. ; affg. S. C. sub nom. 
Mitchell v. Darley Main Colliery Co. (1884), 
14 Q. B. D. 125, C. A. 

Annotations : — Apld* Crumble v. Wallsend L. B., [1891] 
1 Q. B. 603. Refd. Greenwell v. Low Beechbum Coal 
Co., [1897] 2 Q. B. 165; Hall v. Norfolk, [1900] 2 Ch. 
493 ; Markey v. Tolworth Joint Hospital District Board 
(1900), 69 L. J. Q. B. 738 ; Carey v. Bermondsey B. C. 
(1903), 2 L. G. R. 219 ; West Leigh Colliery Co. v. Timni* 
oliffe & Hampson, [1908] A. C. 27 ; Huyton & Roby Gas 
Co. V. Liverpool Corpn., [1926] 1 K. B. 146. Mentd. 
Brunsden v. Htunphroy (1884), 14 Q. B. D. 141 ; Serrao 
V. Noel (1885), 15 Q. B. D. 649 ; A.-G. f’.Conduit Colliery 
Co^ [1895] 1 Q. B. 301 ; Jordeson v. Sutton, Southooates, 
& Drypool Gas Co. (1898), 67 L. J. Ch. 666 : Harrington 
V. Derby Corpn., [1906] 1 Ch. 205 ; Manley v. Bum, 
[1916] 2 K. B. 121 ; Nash v. Rochford R. C., [1917] 1 

K. B. 384 ; Boynton v. Ancholme Drainage & Navigation 
Comrs., [1921] 2 K. B. 213 ; Eennard v. Cory (1922), 91 

L. J. Ch. 452. 


289. .] — The surface owner has 

no cause of a«ction against the owner of the sub- 
jacent stratum for the removal thereof until 
actual damage results from such removal. If 
damage is caused, the surface owner may recover 
for that damage as & when it occurs, & ISbatute of 
Limitations is no bar to the recovery of damages, 
however long a time has elapsed since the removal, 
— ^West Leigh Colliery Co., I/td. v. Tunni- 
CUFFE & Hampson, Ltd., [1908] A. C. 27 ; 77 
L. J. Ch. 102 ; 98 L. T. 4 ; 24 T. L. R. 146 ; 62 
Sol. Jo. 93, H. L. ; revsg. S. C. sub nom. Tunni- 
CLiFFB & Hampson, Ltd. v. West Leigh Colliery 
Co., Ltd., [19061 2 Ch. 22, C. A. 

Annotation : — Mentci. Wednosbury Corpn. v. Lodge Holes 

Colliery Co., [1907] 1 K. B. 78. 

240. .] — A local authority were 

the owners of the surface of land & of the schools 
erected thereon. The minerals underlying their 
land & the adjoining lands had been for many years 
worked by defts. The surface of pltf.’s land 
subsided with consequent injury to the schools 
& pltfs. sued defts. claiming an injunction & 
damages for the injury caused by their workings. 
Defts. alleged that the subsidence & injury had 
been occasioned by old workings, &, alternatively, 
that pltfs. were only entitled to relief in respect 
of damage, if any, caused since 1909, i.e., within 
six years before the issue of the writ : — Held : 
subsidence & damage had been occasioned by 
defts.* workings since 1909, & pltfs. were entitled 
to an injunction & an inquiry as to damages on 
that footing. — D urham County Council v. 
South Medomsley Colliery, Ltd. (Owners) 
(1916), 80 J. P. 343. 

C. False Imprisonment and Malicious 
Prosecution. 

SeCf generally t Malicious Prosecution ; Tres- 
pass. 

241. False Imprisonment — ^Tlme runs from time 
of release.] — It was ruled that where one was 
falsely imprisoned for thirteen years together, 
Statute of Limitations shall not run upon him 
whilst in prison, but he shall have six years to 
bring his action after enlargement ; so, though 
the wounding was above six years ago. — A ldrish 
V. Duke (1686), Comb. 26 ; 3 Mod. Rep. 110 ; 
90 E. R. 322 ; sub nom. Aldridge v. Drake, 2 
Show. 493. 

242. Damages for time within 

statute.] — C oventry v. Apsley (1691), 2 Salk. 
420 ; 91 E. R. 366. 

Annotation: — Mentd. Eggington v. Lichfield CTorpn. (1855). 

24 L. J. Q. B. 360. 

243. Malicious prosecution — Time runs from 
close of prosecution.] — Action for wilfully & mali- 
ciously procuring E., as creditor of pltf., to oppose 
the discharge of pltf. by the Insolvent Debtors 
Ct., & for wilfully & maliciously obtaining from 
E. an affidavit containing, to deft.’s knowledge, 
a false statement, & for using the affidavit in the 
opposition ; by reason of which pltf. was adjudged 


Western Ry. Co. (1856), 14 U. C. R. 
192.— CAN. 

o. .] — MoQillivrat V. 

Great Western Ry. Co. (1866), 26 
U. C. R. 69.— CAN. 

d. .] — Bailey v. Kino 

(1900), 27 A. R. 703.— CAN. 

e. .] — Clair v. Temi- 

SOOUATA Ry. Co. (1906), 1 E. L. R. 
684 ; 87 N. B. R. 608.^AN. 

f. .] — Defts., In 1866, 

JTPongfnlly obstructed a stream flowing 
by pltf.’s lands, & continued the 
obstruction down to 1873, when it 
oansed the flooding of his lands : — 


Held : the continuance of the wrongful 
obstruction oansix^ fresh damage in 
1873 constitutes anesh cause of action 
in 1873, & Statute of Limitations began 
to run from the time of the damage in 
1873. — Devery V. Grand Canal Co. 
(1876), I. R. 9 C. L. 194.— IR. 

PART II. SECT. 5, SUB-SECT. 8.— C. 

2411. Faise imprisonment — Time 
runs from time of release .] — Fisher v. 
Pbarsb (1885), 1. L. R. 9 Bom. 1. 
IND. 

24111. .]— Where a prisoner 

has been arrested under a warrant on a 


criminal charge, & is released on bail 

mding a hearing of the charge. Sc 
the warrant is subeequently set aside, 
the time for bringing an action for false 
imprisonment runs from the date of 
the release on bail. Sc not from the date 
of the warrant being set aside . — ^ted 
MahAMAD YUSXJE'UD-DIN V. Sbobx- 
TARY OF State fob India in Oounoil 
(1903), 19 T. L. R. 496.— IND. 

248 1. Malicious prosecution — Time 
runs from close of nrosecttfion.}— In an 
action for maliolous proseontlon 
Hdd : the Statute of Limitations oom- 
menoed to run from the date of 



342 


Limitation ot Actions. 


Sect. 5. — WJien time begins to run: Svb-sed. 3, C., 

to be discharged as soon as he should have been 
in custody sixteen months from the date of the 
order at the suit of E. ; & that, by reason of the 
premises, & of a detainer lodged by deft, at the 
suit of E. while pltf. continued in custody & before 
the expiration of the sixteen months, pltf. did 
not enjoy the benefit of the Act so soon as he other- 
wise would, & was detained in prison. The 
action was commenced more than six years 
from the order of the ct. & the lodging of the 
detainer, but within six years of the termination 
of the imprisonment : — Held : the action was 
barred by Statute of Limitations. — ^Violett v. 
Sympson (1867), 8 E. & B. 844 ; 27 L. J. Q. B. 
138 ; 30 L. T. O. S. 114 ; 8 Jur. N. S. 1217 ; 6 
W. R. 12 ; 120 E. R. 128. 

D. Fraud and Fraudulent Misrepresentation, 

See Part VIII., Sect. 2, sub-sect. 1, post. 

E. Fraudulent Concealment, 

See Part VIII., Sect. 2, sub-sect. 2, post. 

F. Libel and Slander. 

See, generally, Libel & Slander, pp. 1 ef seq., ante. 

244. Slander — Words actionable without special 
damage — Time runs from altering the words.] — 

Saunders v . Edwards (1662), 1 Sid. 95 ; 82 
E. R. 991, 

245. Words' actionable on proof of special 

damage — Time runs from occurrence of damage.] — 

Saunders v . Edwards (1662), 1 Sid. 95 : 82 
E. R. 991. 

246. .] — Littleboy V. Wright 

(1662), 1 Lev. 69 ; 1 Keb. 828 j T. Raym. 63 ; 
1 Sid. 85, 96 ; 83 E. R. 301. 

Annoiations : — Refd. Nicklin v. Williams (1854), 10 Exch. 
259 ; Darley Main Colliery Co. v. Mitchell (1886), 11 
App. Cas. 127. 

247. .] — Backhouse v . Bonomi, 

No. 237, ante. 

248. Libel — Time runs from date of last pub- 
lication.] — The first count, in an action for a libel, 
was in respect of a newspaper published more 
than seventeen years before action brought. 
Statute of Limitations being pleaded : — Held : 
tlie plea was negatived by proof that a single 
copy had been purchased from deft, for pltf., by 
pltf.’s agent, within the six years. — ^Brunswick 
(Duke) v. Harmer (1849), 14 Q. B. 186 ; 19 
L. J. Q. B. 20 ; 14 L. T. O. S. 198 ; 14 Jur. 110 ; 
117E. R. 75. 

G. Mines — Wrongful Taking of Minerals. 

See Part VIII., Sect. 1, sub-sect. 2, B., post. 

H. Negligence. 

See, geyierally, Negligencb. 

249. Time runs from date of negligent act.] — 

^declaration in assumpsit stated as a. breach, 
that deft, did not diligently & sufficiently make a 


search at the Bank of England to ascertain whether 
certain stock was standi^ in the name of certain 
persons, deft, having been employed as an attorney 
so to do : the omission to search took place mow 
than six years before action brought, ^though it 
was not discovered by pltf. till within the 
six years. Statute of Limitations having been 
pleaded : — Held : upon this form of declaration, 
pltf. was not entitled to recover. 

(2) On the discovery being made deft, said the 
neglect arose from the omission of his clerk, & that 
he was responsible : — Held : upon this wcord, 
such an acknowledgment was not sufficient. — 
Short v, M‘Oabthy (1820), 8 B. & Aid. 626 ; 106 
E. B. 789. 

Annoiaiiona: — As to (1) Apld. Brown v. Howard (1820), 4 
Moore, C. P. 608. Oonsd. Howell v. Young (1826), 6 
B. & d. 269. R^d. Whitehead v. Howard (1^0), 2 Brod. 
& Bing. 372 ; Davis «. Bank of England (1824), 2 Bing. 
393 ; Granger v. George (1826), 6 B. & O. l49 ; East 
India Co. r. Odltohum (1^9), 7 Moo. P. C. C. 86 ; Re 
Trlston (1850), 1 L. M. & P. 74 ; Imperial Gwllght & 
Coke Co. V. London Gaslight Co. (1854), 2 C. L. R. 1232 ; 
Gibbs V. Guild (1881), 8 Q. B. D. 396 ; Turner v. Mid. Ry. 
(1911), 104 L. T. 347. 

250. .] — Declaration stated that pltf. had 

contracted with A. to lend him the sum of £3,000 
at interest ; the repayment, with interest, to be 
secured by a warrant of attorney & certain 
mtges. of freehold Sd leasehold premises, provided 
they should be found to be a sufficient security for 
the same ; that pltf. retained deft, as an attorney, 
to ascertain whether they would be a si^cient 
security ; that deft, accepted such retainer, & 
that it became his duty to use due care & diligence 
to ascertain whether the warrant of attorney & 
mtges. would be a sufficient security for the repay- 
ment of the £3,000 & interest. Breach, that deft, 
did not use due care & diligence in that behalf, 
but wholly neglected so to do, &, on the contrary, 
falsely represented to pltf., that the warrant of 
attorney & mtges. would be a sufficient security 
for the repayment of the £3,000 with- interest, 
whereupon pltf. lent the £3,000 to A. ; that they 
were not a sufficient security, by reason whereof 
pltf. had wholly lost the interest due & payable on 
the said sum of £3,000 amounting to a large sum, 
to wit, the sum of £1,000, & was likely whoUv to 
lose the said principal sum of £3,000. At the trial 
it appeared, that in the year 1814 deft, had been 
retained by pltf. to ascertain whether the warrant 
of attorney ® mtges. were a sufficient security for 
the £3,000 & interest, & that at that time he 
represented they were so. In the year 1820, the 
interest to that time having been regularly paid, 
it was discovered that the warrant or attorney & 
mtges. were not a sufficient security : — Held : the 
misconduct or negligence of the attorn^ con- 
stituted the cause of action, & Statute of limita- 
tions began to run from the time when deft, had 
been guilty of such misconduct, & not from the 
time when it was discovered that the securities 
were insufficient. — ^Howell v. Young (1826), 6 
B. & C. 269 ; 2 C. & P. 238 ; 8 Dow. A Ry. K. B. 
14 ; 4 L. J. O. S. K. B. 160 ; 108 B. B. 97. 
Annoiaiums : — ^Befd. Phllpott v. Kelley (1836), 3 Ad. & El. 
106 ; Smith v. Fox (1848), 6 Hare, 386 ; Be Trlston 


^qulttal, when the proceedings became 
7 ™nated, before which pltf. had no 
right of action, 8c not from the date of 

n™ V. Ses* 

^1899), I. L. R. 23 Mad. 24.— 

PART 11. SECT. 6, SUB-SECT. 8.~P. 

F*nn date of 
— A, cause of action for 
damages jfpr defamation of character, 
arises on the date of the publication of 


the letter containing the defamatory 
matter. — ^Mahombd Ihdad Ali v. 
Shbict Ameer Alt (1867), 2 Agra, 
47. — IND. 

PART II. SECT. 8, SUB-SECT. 8.— H. 

249 1 . TiTne runs from date of negli- 
Qent (u^.y-^ln an action against solrs. 
for bad advice as to Investment, time 
runs from time of giving advice not 
time of inonrring loss. — ^W ard v, 
Lewis (1896), 22^^ L. R. ilO.— AUS. 


negligently constructing their rail- 
ly as to obstruct a waterconrse 


24011. 


— ^Pltfs. sued defts. for 


00 ^ 

way as' to otetiuct a waterwurse by 
which his land had been drained, 
thereby causing the same to overflow 
& Injure bis crops : — Biid : an action 
would He. might be brought within 
six montes from the injury. — ^Van- 
horn V. Grand Trunk Rt. Co. (1889), 
18 U. O. R. 866 ; 9 0. P. 864.— (3AN. 

840 lil. .] — BURD V. UAOAXJhkT, 

(19241 2 D. L. R. 816 : 2 W. W. R. 
803 : 20 Alta. L. B. 262 lafS/.* 11024] 
1 D. L. R. 811 ; 1 W. wTr. 369.— 
CAN. 
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n850), 1 L. M. P. 74 ; Vlolett v. Sympson (1857), 27 
L. J. Q. B. 138 ; Gibbs v. Guild (1881), 8 Q. B. D. 296 ; 
Bean v. Wade (1886), 2 T. L. R. 167 ; Blyth v. Fladgate, 
Morgran v. Blytb, Smith v. Blyth, [1891] 1 Ch. 337 ; Re 
Somerset, Somerset v. Poulett, [1894] 1 Ch. 231. Hentd. 
Re Mauby & Hawksford, Norton v. Copper (1856), 26 
L. J. Ch. 313 ; Hughes v. Twisden (1886), 55 L. J. Ch. 481. 

261. -.] — Demurrer to a bill of discovery, 

in aid of action on the case for negligence, allowed ; 
it appearing by the bill that the cause of action 
had not arisen within six years before the suit. 

In an action on the case, against an attorney 
for negligence : — Held : the cause of action arose 
at the time the negligence occurred, & not at the 
time the negligence was discovered, or the con- 
sequential damages ensued.— S mith v. Fox (1848), 
6 Hare, 380 ; 17 L. J. Ch. 170 ; 10 L. T. O. S. 
363 ; 12 Jur. 130 ; 67 E. R. 1216. 

Annotcttions : — Refd. Bean v, Wade (1885), 2 T. L. R. 157. 
Mentd. Re Manby & Hawksford, Norton v. Cooper (1856), 
26 L. J. Ch. 313. 

252. .] — In order to perfect the title of an 

assignee of an equitable interest in trust funds 
notice of the assignment must be given to the 
trustees of those funds. Therefore, if new trustees 
have been appointed in a settlement of a rever- 
sionary interest of funds bequeathed in trust under 
a will, & the person who has acted as solr. to the 
new trustees from the date of their appointment 
fails to give notice of the appointment to the 
trustees of the will, & loss is thereby caused to the 
settlement fund, the solr. is liable to an action of 
negligence at the suit of the new trustees. In such 
a case the right of action arises from a breach of 
contract, & therefore Statute of Limitations runs 
in favour of deft, from the date of the breach of 
duty, i.e., from the time when the notice should 
have been given. — B ean v. Wade (1885), 2 
T. L. R. 167, C. A. ; va/rying, 1 T. L. R. 404. 

Annotation : — Mentd. Blyth v. Fladgate, Morgan v. Blyth, 
Smith V. Blyt.h, [1891] 1 Ch. 337. 

253. .] — In 1869 P., a member of a firm 

of solrs., by his advice induced pltf. to invest 
moneys upon the security of an equitable mtge. 
of a lease which he represented as renewable, & 
which had previously been renewed by custom 
every fourteen years but the future renewal whereof 
was prohibited by statute passed in 1808. In 1875, 
P. fraudulently, & without the knowledge of his 
partners, gave a legal mtge. of the lease to a third 
party without notice of pltf.’s mtge. The security 
proved insufficient, & P. having absconded, pltf. 
sought to make P.’s firm liable for the loss sus- 
tained by him ; — Held : since the transaction of 
• 1809 was within the ordinary limits of the partner- 
ship business, the firm was liable for negligence in 
respect thereof, but the remedy against them was 
barred by Statute of Limitations, 1623 (c. 16). — 
Hughes v. Twisden (1886), 66 L. J. Ch. 481 ; 64 
L. T. 670 ; 34 W. R. 498 ; 2 T. L. R. 432. 

254. Though negligence concealed.] — 

In an action against a solr. for negligence, con- 
cealment of the negligence until within six years 
before action is no answer to the defence of Statute 
of Limitations, 1623 (c. 16), if deft, has not been 
guilty of fraud. — ^A rmstrong v. Milbitrn (1886), 
64 L. T. 723 ; 2 T. L. R. 615, 0. A. 

Annotation: — ColUd. Osgood v. Sunderland (1914), 111 
L. T. 529. 

256. .] — Where a client claimed 

against her solr. for negligence in having advised 
an investment on a m^e., which proved in- 
sufficient, ydthout disclosing that there had been 


no independent valuation on behalf of the mtgee. : 
— Held : the client’s right of action arose when the 
negligent act was committed, & not when it was 
discovered by the client, it not being a duty on 
the part of her solr. continuing day by day to 
disclose his negligent act. — Wood v. Jones (1889), 
61 L. T. 561. 

256. Wrongful certification of lunacy.]— 

Pltf, was in 1912 certified as a lunatic by deft., 
a medical man, under Lunacy Act, 1890 (c. 6), 
s. 4 (2), & a reception order was then made, under 
which pltf. was detained & was taken to a 
licensed house. In an action brought in 1922 for 
negligence in giving the certificate ^ deft, denied 
negligence & pleaded Statute of Limitations, 1623 
(c. 16), s. 3, which bars actions on the case six 
years after the cause of action. The jury foimd 
that when the certificate was given pltf, was not 
of unsound mind & that deft, did not use reason- 
able care, & they awarded pltf. damages :-^Held : 
the action was barred by Statute of Limitations, 
1023 (c. 16), 8. 3, & pltf. could not rely on the 
protection given by sect. 7 of that Act to a person 
who when the cause of action accrued was non 
compos mentis^ inasmuch as the jiny had found that 
at the time he was of sound mind. — Harnett v. 
Fisher (1926), 136 L. T. 724; 42 T. L. R. 746 ; 
70 Sol. Jo. 917, O.A. 

/. Subsidence. 

See Sub-sect. 3, B., ante. 

J, Trespass. 

See, generally, Trespass. 

257. Time runs from each cause of action.] — 

Strange v. Atthowb (1628), Het. 116 ; 124 

E. R. 387. 

258. Account of rent & profits.] — Reads 

V. Reads, No. 82, ante. 

Continuing cause of action.] — See Sub-sect. 3, 
B., ante. 

K. Trover and Detinue. 

(a) Of Goods, 

See, generally. Trover. 

259. Detinue — Goods held with consent of 
owner — Time runs from refusal to return.] — Mon- 
tague V. Sandwich (Lord) (1702), 7 Mod. Rep. 
99 ; 87 E. R. 1121. 

260. .] — In the case of an 

action of trover if goods are left in the hands of 
another Statute of Limitations does not begin to 
run from the time of delivery but from that of the 
demand & refusal (Lord Kenyon). — Compton v. 
Chandless (1801), 4 Bsp. 18, N. P. 

Annotation: — Mentd. Bemle r. Read (1846), 14 L. J. Q. B. 

247. 

261. .] — A.’s furniture was 

seized under an execution by the sheriff, who 
assigned it to the judgment creditor. A.’s friends 
afterwards purch^d it from the judgment 
creditor, & the sheriff’s officer then retired & left 
the goods in A.’s possession, who remained in 
undisturbed enjoyment for more than six years. 
After his death, the furniture was claimed by his 
friends who had purchased it, & adversely by his 
administratrix : — Held : the rights of the former 
were not barred by Statute of Limitafions, Sd g 4 I 
A.’s possession was rightful, the statute could only 
apply from six years from a conversion. — Edwards 
V. Clay (1860), 28 Beav. 146 ; 64 E. R. 321. 


PART IL SECT. 6, SUB-SECT. 3.— J. 89---CAN. 

267 1. Time runs from each cause 267 ii. .] — ^Narasimma Charya 

of aatUm,] — Patterson v. Great v. Ragupathi Charya (1883), I. L. R. 
WBSTBRN By. Co. (1857), 8 0. P. 6 Mad. 176.— IND. 


PART II. SECT. 6. SUB-SECT. 8.— K. (a). 

269 1. Detinue — Goods heJd uHth oon* 
sent of oumer — Time runs from rtfusa 
to return.] — Ex p . Fisher (1879), 1 
N. 8. W. 8. 0. R,N. 8. 33.— AU8. 
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Sect, 6 . — When time begins to run : Sub-sect, 8, K, 
ja) & (6), <fe L . ; sub-sect, 4, A, <fe B.] 

262. Not from date of sale.] — 

Wilkinson t>. Verity, No. 136, ante. 

263. Trover — Time runs from date of conver- 
sion.] — SwAYN V, Stephens, No. 297, post, 

264. If no fraudulent concealment.] — 

Declaration entitled generally of Michaelmas term. 
Plea, that the cause of action did not accrue 
within six years before the exhibiting of pltf.’s 
bill : — Held : (1) deft, might give evidence of the 
day on which the bill was actul^y filed, in order to 
support his plea ; & (2) Statute of Limitations was 
a bar to an action of trover, commenced more than 
six years after the conversion, though pltf. was 
ignorant of the conversion till within the six years ; 
deft, not having committed any fraud to prevent 
pltf.’s earlier knowledge. — G ranger v. George 
(1826), 6 B. & C. 149 ; 7 Dow. & Ry. K. B. 729 ; 
108 E. R. 66. 

Annotaiions : — Aa to (2) Retd. Philpott v. Kelley (1835), 4 

Nev. & M. K. B. 611. Generally, Mentd. Loster v. Jenkins 

(1828). 2 Man. & Ry. K. B. 429. 

266. .] — In trover Statute of Limita- 

tions runs from the time of conversion, & not from 
the time of sale. — D enys v. Shuckburgh (1840), 
4 Y. & C. Ex. 42 ; 6 Jur. 21 ; 160 E. R. 912. 

Annotations : — Reid. Ecck Ckimrs. for England v. N. E. Ry. 

(1877). 4 Ch. D, 845 ; Gibbs v. GuUd (1881), 8 Q. B. D. 

296 ; Baker v. Courage, [1910] 1 K. B. 56. Mentd. 

Roberts v. Eberhardt (1853), 2 Eq. Rep. 780 ; Adair v. 

New River Co. & Metropolitan Water Board (1908), 25 

T. L. R. 193. 

266. .] — Wilkinson v. Verity, No. 

136, ante, 

267. .]— In Sept. 1889, pltf. pledged 

a piano with the husband of deft. The same year 
he converted it to the knowledge of pltf. In Mar. 
1897, he died, & pltf. then tendered the money to 
present deft., his extrix. & widow, & demanded 
the return of the piano : — Held : deft, could not 
be liable, &, as she never had possession of or any 
property in the piano, no action of conversion 
would lie against her. 

More than six years have elapsed since the sale 
of the instrument, & the knowledge of its sale. 
It is contended that pltf. need not sue until the 
money had been offered & it had been refused, & 
that that was the conversion, & that the six years 
under Statute of Limitations only ran from the 
tender of the money . . . which was the real act 
of conversion, that is the refusal to give up on 
that tender. I do not think so (Day, J.). — 
Hinchcliffe V. Sharpe (1898), 77 L. T. 714. 

268. Goods converted In part.] — Semble : 

if a bailee of wine draws off & converts part of it 
without the owner’s knowle(^e, &, at the end of 
six years is sued in trover for the whole quantity, 
he cannot set up his conversion of part as a con- 
version of the whole, to support a plea of Statute 
of Limitations. — ^P hilpott v. Kelley (1836), 3 
Ad. & El. 106 ; 1 Bar. & W. 134 ; 4 Nev. & 
M. K. B. 611 ; 4 L. J. K. B. 139 ; 111 E. R. 353. 

An^tcUions Refd. Plant v. CotterlU (I860), 6 H. & N. 430. 

Mentd. Parry v. Roberta (1836), 3 Ad. & El. 118. 

(b) Of Title Deeds. 

269. Time runs from demand & refusal.] — 

The lord of a manor granted a lease of the manor 
to A. to hold for three lives, deposited with A. 


the ct. rolls. In 1820 the lease expired by the 
death of the survivor of the lives. In 1822 the 
grantor by letter requested A.’s representative to 
deliver up the ct. rolls. No notice was taken of 
this letter nor was any further application made 
bv the grantor till the year 1844, when he filed a 
bill against A.’s representatives to recover the ct. 
rolls & title deeds of the manor. Deft, by his 
answer relied on Statute of Limitations : — Held : 
the bill was filed too late. — ^Wells (Dean & 
Chapter) v, Doddington (1846), 2 Coll. 73 ; 14 
L. J. Ch. 304 ; 6 L. T. O. S. 170 ; 9 Jur. 768 ; 
63 E. R. 642. 

Annotation -Refd. Beaumont v. Jeffery, [1925] 1 Ch. 1. 

270. Unless defendant legally In possession 

of land.] — ^B. having become bkpt. in 1823, while 
6 Geo. 2, c. 30, was in force, an assignee was 
appointed who died in 1840. In 1844, & after 
the passing of 1 & 2 Will. 4, c. 66, certain lands 
came to bkpt. by descent, which he conveyed to 
defts. in the following year. Bkpt. died in 1853 
without ever having obtained a certificate. In 
1868 pltfs. were appointed assignees under the 
bkpcy., & recovered the land in question by eject- 
ment. In detinue for the title deeds : — Held ; (1) 
by 12 & 13 Viet. (c. 106), ss. 4, 142, on the appoint- 
ment of pltfs. as assignees, the property in the 
lands & deeds relating to it vested in them ; & 
(2) inasmuch as imtil the appointment of pltfs. as 
assignees there was no detention of the deeds 
adversely to them, Statute of Limitations was no 
answer to pltfs.’ claim. — Plant v. Cotterill 
(1860), 6 H. & N. 430 ; 29 L. J. Ex. 198 ; 2 L. T. 
20 ; 8 W. R. 281 ; 157 E. R. 1249. 

271. Deeds fraudulently deposited with 

defendant.] — Title deeds were fraudulently de- 
posited by a person not having the right to their 
custody with a solr., who, with no knowledge of the 
fraud, advanced money on the security of such 
deposit ; — Held : until the delivery of the deeds 
had been demanded from the innocent & bond 
fide holder & refused, there was no conversion ; &; 
Statute of Limitations began to run only from such 
demand & refusal. — Spaceman v. Foster (1883), 
11 Q. B. D. 99 ; 62 L. J. Q. B. 418 ; 48 L. T. 670 ; 
47 J. P. 455 ; 31 W. R. 548, D. C. 

Annotationa .— FoUd. Miller r. Dell, [1891] 1 Q. B. 468. 

Refd. Baker v. Courage, [1919] 1 K. B. 56 ; Clayton v. 

Le Roy, [1911] 2 E. B. 1031. Mentd. Re Hale Hotel & 

Botanical Gardens, Ex v. Heskoth (1898), 78 L. T. 368 ; 

S^arenborg v. Edinbiugh Life Assco. (1911), 81 L. J. K. B. 

272. .] — A lease belonging to pltf. 

was fraudulently taken from him by his son, & 
was deposited, without pltf.’s knowledge, with B. 
in 1881 as secirrity for repayment of money lent 
by B. B. held the lease without knowledge of the 
fraud. B. having become bkpt., his trustee in 
1889 assigned the debt to deft. &> handed the lease 
over to him. Subseq^uently pltf. demanded the 
lease of deft., & upon his refu^ to retium it brought 
an action for detmue & conversion, to which deft, 
pleaded the Statute of Limitations ; — Held : the 
Statute of Limitations began to run from the time 
when pltf. first had a complete cause of action 
against deft., irrespective of the question whether 
he had a previous cause of action against B. ; the 
statute therefore onlv began to run from the date 
of the demand & refusal, & was no answer to the 
action. — ^Miller v. Dell, [1891] 1 Q. B. 468 ; 60 


2631. Trover — Time nma from d 

(185 

12 U. C. R. 650.— CAN. 

268 ii. .1 — Scott v Mcj 

pink (1857), 6 C. P. 302.--CAN.* 

268111. .]— Brookktv. Be 


I Trusteks (1896), 13 N. Z. L. R. 

-N,Z, 

PART 11. SECT. 5, SUB-SECT. 8.— 
K. (J)). 

2691. Time runs from demand 
refusal .] — ^After the red^ption of a 


mtge.. the title deeds of the mortgaged 
premia were left with the mtgee. who 
refused to return them on demand made 
l»y the mtgor. : — Held : time began to 
nm from the date of the mtgee.*B 
refusal. — Svbbakka v. Mabxxfpakkala 
(1891), I. L. K. 16 Mad. 167.— IND. 



345 


Paet II.— Simple Contract Debts and Personal Actions. 


L. J. Q. B. 404 ; 63 L. T. 693 j 39 W. B. 342 j 7 
T. L. B. 166, C. A. 

Annotations ; — Befd. London & Midland Bank v. Mitchell, 
[1809] 2 Ch. 161 ; aayton v, Le Roy, [1911] 2 K. B. 
1031 ; Bradford Old Bank v. Sutclllfe, [1918] 2 k. B. 833. 


L. Waste. 

See Agriculture, Vol. II., p. 114, Nos. 964- 
907 ; Landlord & Tenant, Vol. XXXI., pp. 
350 et seq.t &, generally ^ Real Property ; Settle- 
ments. 

273. Timber wrongfully cut — Time runs from 
receipt of money by tenant for life — In action for 
money had & received.] — No action lies by the 
reversioner &: owner of the inheritance to recover 
the value of timber cut by the deceased tenant for 
life after a fine levied by her, whereby she acquired 
a base fee, & before the avoidance of such fine & 
base fee by the entry of the reversioner for that 
purpose ; such entry not revesting the reversioner’s 
old estate by relation during the continuance of the 
base fee thus created, so as to entitle him at law 
to the timber & other mesne profits taken during 
that in^rval. Even supposing that after Statute 
of Limitations had run against the appropriate 
action, by the reversioner against the tenant for 
life for mesne profits, or for waste, upon the 
original wrongful act of cutting down & converting 
the trees, an action of assumpsit for money had & 
received for the purchase-money of the trees sold, 
which was in fact paid to the former tenant for 
life within the six years, was maintainable against 
her representatives after her death. — Hughes v. 
Thomas (1811), 13 East, 474 ; 104 E. R. 454. 

274. Time runs from cutting of trees.] — 

(1) If a tenant for life impeachable for waste cuts 
timber without the leave of the ct., he will never 
be permitted to derive any advantage from his 
wrongful act. In such a case, the act being wrong- 
ful, Statute of Limitations begins to run against 
the remainderman from the time of the cutting. 

(2) If after Statute of Limitations has begun to 
run, the right to sue & the liability to be sued meet 
by act of law in the same person, the running of 
the statute is suspended. Where a debtor takes i 
out administration to his creditor, the running of 
the statute wiU be suspended during the administra- 
tion. — Seagram v. Knight (1867), 2 Ch. App. 
628 ; 36 L. J. Ch. 918 ; 17 L. T. 47 ; 15 W. R. 
1152, L. C. 

Annotations : — As to (1) Reid. Dashwood v. M8«niac, [1891] 

3 Oh. 306. As to (2) Reid. Re Benzon, Bower v. Chotwynd 

(1914), 83 L. J. Ch. 658. 

275. .] — A tenant for life was extrix. 

of a preceding tenant for life, both being impeach- 
able for waste, & both having committed waste by 
cutting timber : — Held : Statute of Limitations 
began to run against the remaindermen in fee from 
the time when the timber was cut, & not from the 
time of the death of the tenant for life. — ^Higgin- 
botham V. Hawkins (1872), 7 Ch. App. 676 ; 41 
L. J. Ch. 828 ; 27 L. T. 328 ; 20 W. R. 955, L. JJ. 
Annotation : — Reid. Dashwood v. Maffnlac, [1891] 3 Ch. 306. 

276. Tenant for life also ultimate remain- 

derman — Time runs from death of tenant for life.] — 

Where a tenant for life, impeachable for wa^, 
cut timber, but there was no one to bring an action, 
because he also happened to be owner of the first 
estate of inheritance, & died: — Held: (1) a bill 
for an accoimt would lie against his estate, at the 
suit of a tenant for life in possession, on the 
that cts. of equity will interfere where 
they find collusive waste going on between a 


tenant for life & the owner of the first estate of 
inheritance ; & so, also where the two characters 
of tenant for life & remainderman in tail or in f^ 
happen to meet in the same person ; (2) such a bill 
also must be brought within six years of the death 
of the tenant for life. — Birch- Wolpe v. Birch 
(1870), L. R. 9 Bq. 683 ; 39 L. J. Ch. 346 ; 23 
L. T. 216; 18W. R. 694. 


Sub-sect. 4. — Disabilitibs, 

A. To Whai Actions Applicable. 

See Statute of Limitations, 1623 (c. 16), s. 7 » 
Mercantile Law Amendment Act, 1856 (c. 97), 
Bs. 10-12, 14. 

277. Assumpsit.] — The privileges by reason of 
infancy & other impediments are saved, in an 
action on the case on assumpsit^ by Statute of 
Limitations, 1623 (c. 16), & that action is within 
the equity of the saving clause thereof, though it 
is named in the limiting clause only. — C handl^ 
V. ViLBTT (1670), 2 Wms. Saund. 117 ; 1 Sid. 
453; 85E. R. 833. 

Annotations : — Reid. Roche v. Hepman (1729), 1 Bam. K. B. 
172; Ga«:e r. Bulkeley (1746), Ridg. temp. H. 278 ; 
Piggott r. Rush (1836), 4 Ad. & El. 912 ; Rhodes r. 
Smethurst (1840), 6 M. & W. 361 ; Inglls r. Halgh (1841), 

8 M. & W. 769 ; Towns v. Mead (1866), 16 C. B. 123. 
Mentd. R. v. Drake (1705), 2 Salk. 660 ; Collins v. Bi^k 
(1860), 5 H. & N. 700 ; Sinclair v. Brougham, [1914] 
A. C. 398. 

278. .] — The proviso in Statute of Limita- 

tions, 1623 (c. 16), ^ving the rights of infant 
pltfs., extends to actions of assumpsit . — Crosier 
V. Tomlinson (1676), Freem. K. B. 208 ; 2 Mod. 
Rep. 71 ; 89 E. R. 147. 

Annotations: — Reid. Piggott v. Rush (1836), 4 Ad. & El. 
912 ; Towns v. Mead (1856), 16 C. B. 123. 

279. ,] — Geby V. Coke (1692), 1 Lut. 

242 ; 125 B. R. 127. 

280. .] — [An action of] assumpsit is within 

the equity of the exception in Statute of Limita- 
tions, 1623 (c. 16), — ^Anon. (1729), Fitz-G. 81 ; 
94 E. R. 663. 

281. .] — Roche v. Hepman (1729), 1 

Bam. K. B. 172 ; 94 E. R. 118. 

282. .] — ^An action of assumpsit for un- 
liquidated damages is within the saving clause of 
Statute of Limitations, 1623 (c. 16), s. 7, — 
Piggott v. Rush (1836), 4 Ad. & El. 912 ; 2 Har. 
& W. 28 ; 6 Nev. & M. K. B. 376 ; 6 L. J. K. B. 
272 ; 111 E. R. 1027. 

Annotations : — ^Refd. Story v. Fry (1842), 1 Y. & C. Ch. Cas. 
tes ; Towns v. Mead (1856), 16 C. B. 123; Harnett v. 
Fisher (1926), 135 L. T. 724. 

283. All actions on the case.] — Chandler v. 
ViLETT, No. 277, ante. 

Extent of application of limitation generally, 
see Part II., Sect. 1, ante. 


B. Disability of Co-Plaintiff. 

284. Time runs from accrual of cause of action.] 
— If one pltf. be abroad, & the others in England, 
the action must be brought within six years after 
the cause of action arises. 

This statute [Limitations, 1623 (c. 16)] having 
been always considered as a beneficial law for the 
public, we ought not to extend the exceptions 
in it to a case which does not require it (AsHsbRST, 
J.). — ^Pbrby V. Jackson (1792), 4 Term Rep. 516 ; 
100 E. R. 1150. 

Annotations : — ^Bxpld. Fannin v. Anderson (1845), 7 Q. B. 
811. Rm. Pwham v. Eamal (1824), 2 Bing. 306 ; 
Towns V. Mead (1855), 16 0. B. 123. 


PART II. SECT. 6, SUB-SECT. 8.— L. 

Timber vmongfultv cut — Time runs from appropriation of Umber — Not from tints of eidMnff.l — ^A itappa Bxddi v. Elup- 
Rkddi (1905), 1. L, R. 28 Mad. 20.— IND. 
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Limitation 


Sect, 6. — When be^ine to run : Suh-eed, 4, O. 


C. Particular PieabUUies, 

(a) Absence Beyond the Seas, 

L In GeneraL 

286. Meaning of “beyond the seat _ 

words in Statute of limitations, 1623 (c. 16). 
8 7“ beyond the seas,” are synonpious, in legal 
import, with the words ” out of the realm. * or 
out of the land,” or ” out of the temtories,* ^ 
are not to be construed literally. 

V. Lulloobhoy Mottichund (1862), 8 Moo. 
P C. C. 4 ; 5 Moo. Ind. App. 234 ; 22 L. T. O. 8. 
203 •, 14 E. R. 2, P. C. 

286. What countries included — Ireland.] — 

DubUn or any other place in Ireland is beyond 
sea witliin the meaning of Statute of Li^tations. 
Nightingale v. Adams (1688), Holt, K. H. 

4‘^6 ; 1 Show. 91 ; 90 E. B. 1135. 

Annotaiiona .—Reid. Battorsby r. Kirk (1836), 2 Bing. N. C. 
584 ; Laneti. Bennett (183G), 1 M. &iy. 70 ; Kuckniaboye 
.. Lulloobhoy Mottichund (1852), 8 Moo. P. C. C. 4. 

287. .] — Ireland is beyond sea, 

within Statute of Limitations. — A non. (1688), 1 
Show. 91 ; 89 E. R. 471. 

Annotation : — ^Befd. Ruckmaboye v. Lulloobhoy Mottichund 
(1852), 8 Moo. P. C. C. 4. 

288. .] — Ireland is still a place 

beyond the seas, within 4 Ann, c. 3, s. 19, not- 
withstanding the Act of Union, <fc Civil Procedure 
Act, 1833 (c. 42), s. 7 (a).— L ane v. Bennett (1836), 
1 M. <fe W. 70 ; 1 Gale, 368 ; Tyr. & Gr. 441 ; 150 
E. R. 350 ; sub nom. Lane v. Connell, 5 L. J. Ex. 98. 

Annotations : — Consd. Ruckinaboye v, Lulloobhoy Motti* 
chund (1852), 8 Moo. I’. C. C. 4. Hentd. Mather v. Brown 
(1876), 1 C. P. D. 596. 

289. Scotland.] — (1) Statute of Limi- 

tations, 1623 (c. 16), extends to persons in Scotland. 

(2) The Statute of Limitations ought to be con- 
strued liberally (Wilmot, J.). — King v. Walker 
( 1701), 1 Wm. Bl. 286 ; 96 E, R. 159. 

Annotations: — Consd. Lane v. Bennett (1836), 1 M. & W. 
70 ; Ruckmaboye v. Lulloobhoy Mottichund (1852), 8 
Moo, 1\ C. C. 4. 


.] — See, now. Mercantile Law Amendment 

Act, 1856 (c. 97), s. 12. 

290. Mercantile Law Amendment Act, 1856 
(c. 97), s. 12 — Whether retrospective.] — Flood v. 
Patterson, No. 310, post. 

291. Effect of temporary presence in England.] 

— WTtere a debtor, at the time of contracting a 
debt, is abroad, his return to this country, though 
for a very short time, a day or two, for instance, 
without any intention to remain, & without the 
knowledge of the creditor, is yet a return within 
the meaning of 4 Ann. c. 3, s. 19 ; & the time 
reckoned by Statute of Limitations will thereupon 
begin to run. — Gregory v. Hubrill (1826), 6 
B. & C. 341 ; 8 Dow. & Ry. K. B. 270 : 4 L. J. O. S. 
K. B. 262 ; 108 E. R. 127. 

Annotation : — Consd. Hamott v. Fisher (1926), 135 L. T. 724. 

292. .] — VThere a debtor has resided abroad 

for some years, but came to Dover for two days 
only, viz. one Saturday & Sunday in the year 
1838, so landing in England is not such a cessation 
of residence abroad beyond the jurisdiction of the 
ct. as that Statute of Limitations would run from 
that period . — Re Buller (1846), 8 L. T. O. S. 4. 


or Aoiiomb. 

Deo. a, 1848. pleaded SMnte of 

tioDs; to wlOeh that, at the time of 

the aocn^ ot the eauaes of action, they were 
beyond the eeM» « tliAt they did not, nor did 
oitber of them> come to this obuntry until within 
years^or© the eomxnencement of the action 
¥ ^ repUesHon. A. was caUed. lio 

stated that he was not in ISniBdand at any tinZ 
between the matori^ of the blS i the year^ 1851 • 
^ that his partner, B., had never been in England’ 
Upon croes-ezamination, he admitted that B. was 
occasionally absent from Frankfort for three or 
four days, A sometimes for a week or a montli 
together : — Beld : this was evidence to go to tlie 
jury ; A it was necessary to call B. hlmflelf to 
negative his having been in England. — Kocii A:, 
GooEl. V, Shsphrrd (1860), 18 C. B. 191; 27 
L. T. O. S. 108 ; 4 W. B. 629 ; 139 E. R. 1340. 


ii. Of Creditor, 

See Statute of Limitations, 1623 (c. 16), s. 7 ; 
&, nowy Mercantile Law Amendment Act, 1856 
(c. 97), B. 10. 

294. Mercantile Law Amendment Act, 1856 
I (c. 97), s. 10 — No disability.] — Cobnill v. Hud- 
son, No. 31.7, post. 

295. .] — The above sect, is retio- 

spective ; & therefore, even where the cause of 
action has accrued before the statute was passed, 
no person is entitled to any time within which to 
commence an action beyond the time fixed by 
Statute of Limitations, by reason of such person 
being beyond the seas when the cause of action 
accrued. — P ardo v. Bingham (1869), 4 Cli. App. 
735 ; 39 L. J. Ch. 170 ; 20 L. T. 464 ; 34 J. P. 
38 ; 17 W. R. 419, L. C. 

Annotations : — Bald. Re Chapman, Cocks t?. CnittPman, 

[1896] 1 Ch. 323 ; Wcjet r. Owyiine (1011), 80 L. J. Ch. 

578; R. V. Houthampton Income Tax Comrs., Ex p. 

Singer, [1916] 2 K. B. 249. Montd. Hloks v. Powell 

(1869), 4 Ch. App. 741 : In the Goods of Ewing (1881), 6 

P. D. 19 ; O ’Grady v. Wilmot, [1916] 2 A. C. 231. 

296. Former law.] — Rochtschilt v. Leibman 
(1729), 2 Stra. 836 ; Strithorst v, Graeme 
(1770), 3 Wils. 145; Williams v, Jones (1811), 
13 East, 439 ; Lb Veux v. Berkeley (1844), 6 
Q. B. 836 ; Townsend v. Deacon (1849), 3 
Exch. 706 ; Lapond v. Ruddock (1853), 13 0. B. 
813 ; Reimers v. Druce (1857), 23 Bcav. 168, ii. 

iii. Of Debtor. 

See Statute of Limitations, 1623 (c. 10), s. 7 ; 
4 & 5 Ann. c. 3, s. 19 ; Mercantile Law Amend- 
ment Act, 1866 (c. 97), s. 11. 

297. Whether statute runs in favour of debtor.] 

( 1 ) In trover & conversion pltf . may reply, to a 
plea of Statute of Limitations, that deft, trans- 
ported the goods beyond the sea by consent, & 
that he afterwards converted them to his own use, 
& remained in parts beyond the seas, by reason 
of which pltf. could not sue him. Qu, : if Statute 
of Limitations operates while a debtor is abroad. 

(2) Trover is an action within Statute of 
Limitations. 

(3) Request & non-delivery of goods sold abroad 
is a new conversion of them when deft, comes to 


PART II. SECT. 5, SUB-SECT. 4.-— 
c. (a) i. 

286 1. Meaning of “ beyond the seas. ’ 
“ 7 Beyond the Beas,*' in the rariouB 
Imperial Statutes of Limitation, is to 
be read " out of the territory.*’ — 
Griffith v. 

294.— AUS. 

286 il. .] — ^The expreauion “be- 


yond the Beas *’ in the Statutes of 
Limitation meaiiB “ out of the terrl- 
tom’’ or “ beyond the Jurisdiction. '* 
— Kii»oN V. Hollbt (1871), 1 Man. 
L. R. 1.— CAN. 

PART II. SECT, '6, SUB-SECT. 4.— 
C. (a) 11. 

h. No disability.]— The liability of 


a deft., beyond the seas at the time 
the cause of action accrued, to be sued 
within six years after his return, is not 
affected by pltf.’s abeenoe from the 
JnriBdlotion or the fact that pltf. has 
never been within the Jurisdiction. — 
Kasson V. Holley (1871), 1 Man. 
L. R. 1.— CAN. 
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». Stephbjks (1633)^ Cro, Oar. 
24 , 833 ; W. Jo. 252 ; 79 E. E. 815, 892. 

<0 (1) Apld. Hochejp. fitminan (1729), 1 
Ctonid. Pbilpott V. Kelley 
^}lSo^ Gen€raU]rM0ntd. Cage v. Acton 

(1699), 12 Mod. Rep. 288. 

.] — Davis v, Yaub (1699), 2 Lut. 
946 ; 126 E. E. 628. 

Anwrfofion Meatd. Mostyn v. Fabrliraa (1775), 1 Ck)wp. 
lol. 

299. .] — If the creditor is beyond the sea 

Statute of Umitations will not take place. So it 
is by 4 & 5 Ann. if debtor is beyond the sea. — 
JoLLiFFB V. Pitt (1716), 2 Vem. 694 : 23 E. R. 
1060, L. 0. 

; — Held. Mturay v. East India Co. (1821), 6 
* Aid. 204. Mentd. Douglas v. Forrest (1828), 4 
Bing. 686 ; Rhodes v. Smethurst (1840), 6 M. & W. 351. 

300. Time runs from return to Jurisdlc- 

tlonO— Seven v. C!lapham (1664), 1 Lev. 143 ; 
83 E. E. 839 ; suh nom, Bevin v. Chapman, 1 Sid. 
228 ; 1 Keb. 799. 



L. J. Ex. 2991 26 L, T. O. 8. 148 ; 1 Jur. N. S. 
503; 8W.B.476; 166 B. B. 628. 

ao5. Dabtor ^irUig BbrOAd.} — person, in 

satisfaction of a previoiis debt due from him, gave 
his creditor a bill of exchange, & before the bOl 
arrived at maturity went to In^, whence he never 
returned. As soon as drcumstanoes would permit 
after his death in India his will was proved hy his 
exors. in England ; & within six years after his 
death a creditors’ bill was flied against the exors. : 
— Held: pltf. was not barred by Statute of 
Limitations. 

Qu. : whether, when a debtor dies abroad & the 
cause of action or suit has not accrued in his life- 
time, a suit may not be instituted for the adminis- 
tration of his effects at any time within six years 
after probate of his will.-^TORY v. Fry (1842), 
1 y. 4fc C. Ch. Cas. 603 ; 11 L. J. Ch. 373 ; 0 
Jut. 1029 ; 62 E. E. 1035. 

Annotation : — Consd. Towne v. Mead (1865), 16 O. B. 123. 
806. Effect of power to serve writ out of 

M M a ^ \ wm. . • 


301. 


-.] — If a debtor be beyond sea 


at the time the cause of action arises, the creditor 
may sue after his return mthin the times limited 
by Statute of Limitations, 1623 (c. 16) & 4 & 6 
Ann. c. 3 .— Hall v. Wybank (1690), 3 Mod. Eep. 
811 ; Garth. 186 ; 2 Salk. 420 ; 1 Show. 98 : 87 
E. E. 206. 

A»mo(a/ioTW Reid. Davie v. Yale (1699), 2 Lut. 946 : 
R(Whe t). HepmM (1729). 1 Bam. K. B. 172 •; Bocktorrf 
V. Wade (1805), 17 Vea. 87. 

302. .]— To an aasumpsit brought on 

a promwe to pay May 1, deft, pleads Statute of 
Limitations. Qu. .* if a replication stating that 
he was beyond sea when the cause of action 
accrued, & that the action was begun within six 
years after his return, be good. — A ubry v. 
Fortescub (1714), 10 Mod. Eep. 206 ; 88 E. B. 
696. 

Annotation Reid. Bockford v. Wade (1806), 17 Vee. 87. 


303. 


-.] — A creditor by 4 Ann. [c. 3j 


has the same privilege of debtor’s being beyond 
sea as he had by Statute of Limitations, on his 
being beyond sea himself. These statutes must 
be 80 considered as if the clauses in the last had 
stood originally in the first. 

Where a creditor who has been out of the king- 
dom returns, the time will run, & liis going abroad 
again will ^ve him no privilege, for that was gone 
by his having once returned after cause of action 
accrued. — Sturt v, Mellish (1743), 2 Atk. 610 : 
26 E. E. 766, L. C. 

Annotation .-—Mentd. Wilson v. Burj- (1880), 6 Q, B. D. 518. 


304. 


-.] — A replication under 4 Ann. 


c. 8, s. 19, to a plea of Statute of Limitations, 
need not allege that deft, has returned to this 
country, or that the action was commenced within 
six years after his return. 

According to the true construction of the statute, 
the one party is not barred of his action unless the 
other party has returned & six years have elapsed 
smce his return (Alderson, B.). — Forbes v. 
Smith (1866), 11 Exch. 161 ; 3 C. L. E. 1304 ; 24 


jurisdiction — R. S. C., Ord. 11.] — (1) The im- 
munity of the ambassador of an independent 
sovereign from being sued extends durii^ such 
period as he is accredited to such soverei^ is 
in this country, & during such a reasonaUe time 
after he has presented Ms letters of recall as is 
necessary to enable him to hand over his office & 
to return to his country & in neither of such cases 
does Statute of limitations, 1623 (c. 16), s. 19, 
begin to run against his creditors. 

(2) B. S. O., Ord. 11, which enables pltf., by 
leave to obtain an order for service of a wrrit of 
summons or of notice of a writ of summons out 
of the jurisdiction certain cases, does not repeal 
4 & 6 Ann. c. 3, s. 19, so as to prevent pltf. j^m 
bringing an action against deft, after return 
from beyond the seas within the time limited for 
bringing such action by Statute of Limitations, 
1623 (c. 16). — Musurus Bey v. Gadban, [1894] 
2 Q. B. 362 ; 63 L. J. Q. B. 621 ; 71 L. T. 61 ; 42 
W. B. 645 ; 10 T. L. B. 493 ; 38 Sol. Jo. 611 ; 9 
B. 619, C. A. 

Annotations : — Oenerally, Mentd. Re Republic of Bolivia 

Exploration Syndicate, [1914] 1 Ch. 139 ; Re Suarez, 

Suarez v. Suarez, [1918] 1 Ch. 176 ; The Tervaete, [1922] 

P. 259. 

307. One of several co-contractors abroad — 
Remainder within Jur Isdlctlon.] — Declaration, in 
assumpsit, reciting a writ issued on Nov. 26, 1843, 
charged that heretofore, “ to wit, on Dec. 29, 
A.D. 1830,” deft, contracted that he would, 
“ within twelve months from a certain day, to wdt, 
the day & year aforesaid,” supply pltf. with certain 
articles. Plea : that the cause of action did not 
accrue within six years next before the commence- 
ment of the suit : — Held : (1) the declaration was 
substantially good, the averments showing that 
twelve months had elapsed before the action ; &, 
further, the plea might be resorted to, as showring 
that the tw^ve months had so elapsed ; (2) the 
rejoinder was no answer to the reimcation; for, 
under 4 Ann. c. 3, s. 19, if a right of action accrue 
against several persons, one of whom is beyond 
seas, Statute of limitations does not run till his 
return, though the others have never been absent 


PART II. SECT. 6, SUB-SECT. 4.— 
0. (a) iii. 

statute runs in favour 
from return to 
— Griffith v. Bloch 
(1878), 4 V. L. R. L. 294.— AUS. 

8M U. & 6 Ann. o. 3, 

appltes as against a debtor who has 
Mvep been within the Jurisdiotion at 
all.—SLiSTOir v. Hollrt (1871), 1 
Man. L. R. 


300 iii. 


.]-~MURPHT t?. SWEB- 


2 ^BY, 20 C. L. T. Oco. N. 338.— CAN. 

800 iv. .] — To make the 

Statute of Limitations run in deft.’8 
favour, his return from bwond the seas 
must be open & of sufflolently long 
duration to have enabled the oroditor, 
if he had known of it to bring an action, 
though the creditor's knowled^ Is 

Lanomuir 

(1897), 24 A. R. 618. — CAN. 

800 V. .] — ^UnitedIStatks 


Saving & Loan Co. v. Rutlbdor 
(Y. T.) (1905), 2 W. L. R. 471.— CAN. 

800 Vi. .] — ^Mahomsd Mu- 

BEEH-OOD-DERN EHAN V. MUBESH-OOD- 
DEBN (1870), 2 N. W. 173.— IND. 

800 vii. .] — ^VANCk>LLBR& 

De ViuJERS V. Maxan (1904), O. R. C. 
78.— S. AF. 

«. From accrual of cause of 

action.} — Rutledge t>. United States 
Savings & Loan Co. (1906), 37 S. O. R. 
646.— CAN. 




Limitation of AonoNs. 


Serf. 6.— TFften time hegim to 

iMiii ih\. M. Id) & (e). Sect. 6; Svb-Hd. 1.] 


Jur. 969; 115 JE. R. 693. /io»!«\ ia 

/o (2) ApM. To™ o. Mood (ISM), 16 

C B. 123. CoDSd. Roddam v. Money (18o7), l 
1.' Refd. Coope V. Cresswell (1866), 2 Ch. App. 112. 

308 , .] — Under 4 Ann. c. 3, s. 19, 

if a right of action accrue against sever^ persons, 
one of whom is beyond seas, Statute of Limitations 
does not nm till his return or death, though the 
others have never been absent from the kingdom. — 
Towns v. Mead (1855), 16 O. B. 123 ; 3 C. L. R. 
381 ; 24 L. J. C. P. 89 ; 24 L, T. O. S. 238 ; 1 
Jur. N. S. 355 ; 3 W. R. 178 ; 139 E. R. 702. 

Annofaticms : — Consd. Roddam r, Morlcy (1857), 1 De G. 
& J. 1. Refd. Coope v. Cresswell (ISGU), 2 Ch. App. 112. 

One of several debtors abroad.] — See Mercantile 


deliver, & that she did by such authority indor«n 
, & deliver the aote to F., for value by hbn paid^ 
that when the note became due, it was inthe* 
hands of G., holder & indorsee thereof, A entitled 


titled to sue thereon. On special demurrer to the 
rejoinder ; — jffeld : ill ; because (1) if it intended 
to allege that the note was satisfied when it came 
to pltf.'s hands, & that she had no cause of action, 
it was a departure from the plea ; (2) because it 
was no answer to the replication, as it contained 
no denial of the death of B., within six years of 
the commencement of the suit. — S carpellini v. 
Atcheson (1845), 7 Q. B. 864; 14 L. J. Q. B. 
333 ; 9 .Tiir. 827 ; 115 E. R. 713. 

Annota/inns : — Oenerally, Mentd. Dalton v. Mid. Ry. (1853), 
L. T. O. S. 102 : Lowo v. Peskett (1855), 3 C. L. It. 1261. 


Law Amendment Act, 1856 (c. 97), s. 11. 

309. Temporary return of debtor — Time runs 
from return.] — Sturt v. Mellish, No. 303, ante. 

310. .] — (1) Mercantile Law Amendment 

Act, 1856 (c. 97), s. 12, is not retrospective. 

(2) A person i^esident in Jersey died in 1850 
indebted to a person resident in England. He 
appointed his wife extrix., & she proved the will 
in Jersey alone. The extrix. had in 1851 been in 
England for three weeks, & had, while in Jersey, 
received a sum due to her testator in this country : 
— Held: in 1860, the Statut-e of limitations did 
not apply, the extrix. not having been liable to be 
sued in this country, & having done no act here 
to constitute herself an English extrix. — Flood v. 
Patterson (1861), 29 Beav. 295; 30 L. J. Ch. 
486 ; 4 L. T. 78 ; 7 Jur. N. S. 324 ; 9 W. R. 294 ; 
54 E. R. 640. 

Annotation : — As to (2) Refd. Musurus Bey v. Qadban (1893), 
38 Sol. Jo. 59. 

(5) Coverture. 

See Statute of Limitations, 1623 (c. 16), s. 7 ; 
Married Women’s Property Act, 1882 (c. 75), 
8 . 1 ( 2 ), 

311. Time within which married woman may 
sue.] — married woman being administratrix re- 
ceived a sum of money in that character, & lent 
the si^e to her husband, & took in return for it 
the joint & several promissory note of her husband 
& two other persons, payable to her wdth interest : 
— Held : although she could not have maintained 
any action upon the note during the lifetime of her 
husband, yet that he having died, A it having been 
given for a good consideration, it was a chose in 
action surviving to the wife, & she might maintain 
an action upon it against either of the other 
makers at any time within six years after the death 
of her husband, A recover interest from the date 
of the note. — Richards v. Richards (1831), 2 
B. A Ad. 447 ; 9 L. J. O. S. K. B. 319 ; 109 E. R. 
1208. 


313. .] — A fund to which a married 

woman was, under her marriage settlement, en- 
titled for life in reversion, expectant on the death 
of her husband, was in 1848 paid over to the 
husband with the wife’s written consent by D., 
who had notice of the trust. In Dec. 1862, the 
husband having died in the Jan. preceding, a new 
trustee of the settlement, who had then very 
recently become acquainted with the fact of the 
breach of trust, joined with the widow in filing a 
bill against the present owner of D.’s real estate 
the whole of has personality having been ad- 
ministered under a decree of the ct. : — Held : the 
consent of the wife to the disposal of her rever- 
sionary interest never having been confirmed by 
her when she became discover/, was invalid ; A 
neither the wife, her disability having ceased only 
in 1862, nor her trustee, was barred by Statute of 
Limitations. — Cresswell v. Dbwell (1863), 4 
Giff. 460 ; 3 New Rep. 148 ; 10 L. T. 22 ; 10 Jur. 
N. S. 354 ; 12 W. R. 123 ; 66 E. R. 787. 

314. Married Women’s Property Act, 1882 

(c. 75).] — Statute of Limitations, 1623 (c. 16), s. 7, 
provides that, in the case of a married woman, her 
right to bring an action in respect of the matters 
specified in that statute shall commence from the 
time when she becomes discovert. Married 
Women’s Property Act, 1882 (c. 75), s. 1 (2), pro- 
vides that a married woman shall be capable of 
suing A being sued, either in contract or in tort 
or otherwise, in all respects as if she were feme 
sole : — Held : inasmuch as, by Statute of Limita- 
tions, a married woman’s right to sue was reserved 
until she became discovert—in other words, until 
she could sue in her own name — A as Married 
Women’s Property Act, 1882, gave her a right to 
sue in her own name in all respects as if she was a 
feme sole^ a married woman’s right to bring an 
action in respect of a cause which accrued before 
the passing of Married Women’s Property Act, 
1882, A while she was a married woman, oom- 


Annotaitons :—ConBd. ScorpelUnl v. AtcheBon (1845), 7 
Q. B. 864. Reid. Hart v. Stephens (1846), 6 Q. B. 937. 
Hentd. Rose v. Poulton (1831), 2 B. & Ad. 822 ; Gaters 


812. .] — Declaration on a promissory note 

by payee against maker. Plea, Statute of Limita- 
tions. Replication thereto, that when the cause 
of action accrued to pltf. she was a feme covertf 
the wife of B., A so remained until his death, when 
she became discovert^ A that the action was com- 
menced within six years after B.’s death. Re- 
joinder, that the note was payable to the order of 
S., the pltf. ; that after it was made, A before it 
became payable, B., then the husband of pltf., 
authorised her to indorse it in her own name A 


mences from the date of the coming into operation 
of that Act, i.e. Jan. 1, 1883, A she can bring her 
action within the statutable period from that ^te. 
— Weldon v. Neal (1884), 61 L. T. 289 ; 32 
W. R. 828, D. O. 

816. Action for tort committed before 

1882.] — The effect of Married Women’s Property 
Act, 1882 (c. 75), is to make a married woman 
discovert from the date of the passing of that Act 
in respect of torts committed against her durii^ 
coverture, A she is entitled to bring an action in 
respect of a tort committed during coverture A 
before 1882, which would otherwise be barred by 
Statute of Limitations, 1623 (c. 16), s. 3 ; for that 
statute begins to run only from the date of the 
passing of the Act of 1882. — LiOwb v. Pox (1886), 
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16 Q. B. D. 687 ; 64 L. J. Q. B. 561 ; 63 L. T. 
888 i 60 J. P. 244 j 84 W. R. 144, 0. A. ; on 
appeal (1887 h 12 App. Cas. 206, H. L. 

Annotaiiona *Keld. Hulley v. SilversprlnffB Bleaohlnff & 
Djreinff Co., nL922] 2 Oh. 268. Mentd. Be Smith’s Estate, 
Clements t>. Ward (1887), 35 Oh. D. 689. 

316. .] — ^Bboz V. Pierce, No. 189» 

ante. 


, with regard to them, it is a well known & 
settled rule, that, where the time has once beg^on 
to run, no subsequent disability, however in- 
voluntary, will suspend their operation (Lord 
Denman, O.J.). — ^Homfelay v. Scroops (1849), 
13 Q. B. 609 ; 18 L. J. Q. B. 138 ; 13 Jur. 623 ; 
116 B. B. 1357. 

Annotation: — Mentd. R. v. Leicestershire JJ. (1850), 14 


(c) Impriaonment 

See, now, Mercantile Law Amendment Act, 1866 
(c. 97), 8. 10. 

317. Retrospective effect of Mercantile Law 
Amendment Act, 1856 (c. 97), s. 10.] — The above 
sect, which enacts that a party who shall be 
entitled to bring an action lifted by Statutes of 
Limitation there mentioned shall not be entitled 
to any time beyond the period so limited by reason 
of his having been imprisoned at the time when 
the cause of action accrued, applies to cases where 
the cause of action accrued before the above Act 
came into operation «fc no action is commenced till 
after that. — O ornill v. Hudson (1857), 8 E. & B. 
429 ; 27 L. J. Q. B. 8 ; 3 Jur. N. S. 1267 ; 120 
B. R. 160 ; 8iih nom. Comill v. Hudson, 30 
L. T. O. S. 130 ; 6 W. R. 37. 

Annotations : — Apprvd. Pardo «. Bingham (1869), 4 Ch. App. 

735. Mentd. Lofft v. Dennis (1859), 28 L. J. Q. B. 108 ; 

De Wolf V. LInsdell (1868), 16 W. R. 324 ; Re Pulborough 

School Board Petn., Bourke t). Nutt (1893), 70 L. T. 25 ; 

West tJ. Gwyimo (1911), 104 L. T. 277. 

(d) Infancy. 

See Statute of Limitations, 1023 (c. 16), s. 7. 

Operation of statute in favour of infant plaintiff.] 
— See Nos. 277-279, ante. 

Time already running against ancestor — Con* 
tinues against infant .] — See Nos. 323, 328, post. 

(c) Lunacy. 

See Statute of Limitations, 1623 (c. 16), s. 7 ; 
<fc, generally, Lunatics. 

Person entitled becoming insane .] — See No. 329, 
post. 


Jur. 550. 

819. Courts closed — Civil war,] — ^Prldeaux v. 
Webber (1661), 1 Lev. 31 ; 1 Ke6. 204 ; 83 B. R. 
282. 

Annotaiiona : — Apld. Gray v. Mendez (1723), 1 Stra. 666. 
Consd. Rhodes v. Smethurst (1840), 6 M. & W- 361. 
^Id. Homfray v. Scroop© (1849), 13 Q. B. 609. CJonid. 
H^ett V. Fisher (1920), 185 L. T. 724. Refd. Lloyd v. 
Vaughan (1746), 2 Stra. 125. Mentd. Hele v. Exeter (Bp.) 
(169^), 2 Salk. 539. 

320. .] — ^Bbnyon V. Evelyn, No. 

134, ante. 

321. Special statutory provision.] — 

Snode V. Ward (1690), 3 Lev. 283 ; 2 Vent. 197 ; 
83 E. R. 691. 

Annotation : — Refd. Rhodes v. Smethurst (1838), 7 L. J. Ex. 
273. 


322. War.] — Though the Cts. of Jimtice 

were shut up in time of war, so that no original 
could be sued out, Statute of Limitations con- 
tinued to run. — Beckpord v. Wade (1806), 17 
Ves. 87 ; 34 E. R. 34, P. C. 


Annotations : — Mentd. Cholmondeley v. Clinton (1820), 2 
Jao. & W. 1 ; A.-G. v. Aspinall (1837), 1 Jur. 812 ; 
Wedderbum v. Wedderbum (1838), 4 My. & Cr. 41 ; Re 
Manchester Gas Act, Ex p. Hasell (1839), 3 Y. & C. Ex. 
617 ; Portlock v. Gardner (1842), 6 Jur. 795 ; Toft v. 
Stephenson (1848), 7 Hare, 1 ; A.-Q. v. Murdoch (1852), 
1 De G. M. & Q. 86 ; Eager v. Barnes & Bridger (1862), 
7 L. T. 408 ; Re Agriculturists’ Cattle Insce., Small- 
combe’s Case (1867)7L. R. 3 Eq. 769 ; Phillips v. Eyre 
(1870), L. R. 6 Q. B. 1 ; Drummond e. Sant (1871), 
L. R. 6 Q. B. 763 ; Soar v. AshweU, [1893] 2 Q. B. 390 ; 
Taylor v. Davies, [1920] A. C. 636. 


323. Infancy — Time already running against 
ancestor — Continues to run against Infant.^ — Dis- 
seizor levies a fine with proclamations, disseizee 
after three years, & within five years, dies, his 
heir being within age, who after the five years 
expired becomes of full age, & within a year after 
his full age enters, & adjudged that his entry was 


Sect. 6.~WHEN TIME CONTINUES TO RUN. 

Sub-sect. 1. — “ Time once Begun Continues 

TO Run,” 

318. General rule.] — By Tithe Commutation 
Act, 1836 (c. 71), s. 46, any person claiming an 
interest in lands or tithes, who shall be dissatisfied 
with any decision of the comrs. (deciding upon an 
amount above £20), may, within three months 
after notice to him of the decision, bring an 
action, by feigned issue, to dispute the decision. 

A comr. decided in favour of a parochial modus. 
Notice was given to the rector of the parish, who 
died one month after, without bringing an action. 
The successor was not presented for more than 
nineteen calendar months afterwards &, within 
eight weeks after his induction, he issued a writ 
for the purpose of disputing the decision : — Held : 
he was too late ; & the ct., on motion, set aside 
the writ & all subsequent proceedings. 

In this part the statute bears the closest 
analogy to the general Statute of Limitations ; 


not lawful, for here the five years given by the 
statute of 4 Hen. 7, first attached in his ancestor, 
& in such case being once commenced there shall 
not be any intermission or interruption of them, 
but the heir, though within age, must claim 
within those five years, or he shall be barred, & 
he shall not have other five years after his full 
age. — Stowel v. Zouch (Lord) (1569), 1 Plowd. 
353 ; 75 E. R. 536, Ex. Ch. 

Annotations : — Consd. Benyon v. Evelyn (1664), O. Bridg. 
324 ; Beckford v. Wade (1805), 17 Ves. 87 ; Tolson v. 
Kaye (1843), G Man. & G. 536. Refd. Lampet’s Case 
(1612), 10 Co. Rep. 46 b ; Seymor’s Case (1612), 10 
(Jo. Rep. 95 b ; Bartholomew v. Belfleld (1613), (jro. Jac. 
332 ; Magdalen College, Cambridge Ceise (1610), 11 
Co. Rep. 66 b ; Fawkeners v. Bellingham (1627), Cro. 
Car. 80 ; King v. Dllliston (1688), 3 Mod. Rep. 221 ; 
Dighton r. Greenvil (1693), 2 Vent. 321 ; Kizusey v. 
Heyward (1697), 1 Ld. Raym. 431 : Bnokingbamshiro v. 
Drury (1762), Wilm. 177 ; Doe d. Tarrant v. Hellier 
(1789), 3 Term Rep. 162 ; Doe d. Cteorge v. Jeeson 
(1806), 6 East, 80 ; Ruckmaboy© tJ. Lulloobhqy Motti- 
chund (1852), 5 Moo. Ind. App. 234. Mentd. Bedford’s 
Case (1586), 7 Co. Rep. 7 b ; Dormer’s Case (1593), 5 
Co. Rep. 40 a ; Penryn v. Corbet (1596), Oro. Ellz. 464 ; 
Bingham’s Case (1600), 2 Go. Rep. 82 b ; Ca^ of Fines 


PART II. SECT. 5, SUB-SECT. 4.— 
C. (d). 

l. Time runs from majority.] — 
Under Statute of Limitations, 1623, an 
infant has six years after attaining his 
m^ority to bring an action for work & 
labour performed by him during his 
infancy. — Taylor v. Parnell (1878), 
43 U. 0. R. 239.— CAN. 

m. . ] — Obans V. Blaoeadar 


(1894), 40 N. S. R. 100.— CAN. 

n. .] — Rudra Kant Surma 

Sircar v. Nobo Kishors Surma Bis- 
was, Samod All V. Mahomed Kassim 
(1883), 1. L. R. 9 Calc. 663 ; 12 C. L. B. 
269.— IND. 

PART U. SECT. 6, SUB-SECT. 1. 

318 i. Qencral rule.] — When the 
Statute of Limitations once begins, it 
ooutinues to run, notwithstand&g any 


subsequent disability. — D ob d. Dixon 
V. Grant (1834), 3 (). S. 511.— CAN. 


318 11. .] — Bradbury v. Baillib 

(1850), 1 AU. 690.-^AN. 


818 iii. .3 — ^Thir Sing v. Vbn- 

KATA Raioer (1880), I. L. R. 3 Ma^ 
92.— IND. 

o. Absence on mUiiarv service.] — 
Daly v. Brbnnand, [1921] 2 W. W. R. 
658 : 16 Alta. L. R. 503.— CAN. 



Limitation of Actions. 


6 . — When time continues to run: Svb-sects. l 

2. A. B, Sect. 7.] 

(16027, 3 Oo. Rep. 84 a; ^ 

8 rin Rgd 42 b: Calvin s Case ( 1 ^ 08 ), 7 Co. 

■jrhIlfV KeLey (1609), 226 ; Le^i^ a 


Roulton r. Bull (1796), 2 Hy. Bl. 463 : Horn ^ Horn 
(1806), 7 East, 529 ; Wells v. Ifffirnlden (1824), 3 B. & C. 
186 ; Lane v. Bennett (1836), 1 M. & W. 70 ; Sussex 


JliAVJU* 1/W f a.'l • »» • .tvj • 

Lancashire, & Cheshire Junction Ily. v. Pilcher (1851), 
6 Exch. 114 ; Knowlden v. R. (1864), 5 B. &; S. 632 ; 
Income Tax Special Purposes Comrs. v. Pemsel, [1891] 
A. C. 531 ; R. v. City of London Court Judge, [1892] 1 
Q. B. 273 ; Powell v. Kempton Park Racecourse Co., 
[1897] 2 Q. B. 242 ; Q. W. Ry. & Mid. Rj. v. Bristol 
Corpn. (1918), 87 L. J. Ch. 414 : Bourne v. Keane, [19jai 
A. C. 815 ; Thomson v. St. (jatharine’s College, Cam- 
bridge, etc., [1919] A. C. 468. 

324. .] — A. mortgages in 1639, 

& in 1663, bis heir brings a bill to redeem ; he 


Menid. Oollljagwood v. Pace (1661), O. Bridg. 410 ; De 

Geerv. Stone (1882), 22 Oh. D. 243 ; R. v. Speyer, [1910] 

2 K. B. 858 ; Fasbender v. A.-G., Kjamer v. A.*G., [1922] 

2 Ch. 850. 

829. Insanity — Person entitled becoming in- 
sane.] — Dob d. Griggs v, Shaitb (1787), 4 Term 
Rep. 306, n. ; 100 E. B. 1034. 

830. Person entitled going abroad.] — If pltf. be 
in England at the time the cause of action accrues, 
the time of limitation begins to run, so that if he, 
or, if he dies abroad, his exor. or administrator, 
do not sue within six years, they are barred by 
the statute. — Smith v. Hill (1746), 1 Wils. 134 ; 
96 E. R. 635. 

331. Receiver appointed.] — Statute of limita- 
tions wiU run notwithstanding the ^pointment 
of a receiver. — ^A non. (1737), 2 Atk. 16 ; 26 B. R. 
406, L. 0. 

Death before action brought.] — See Sect. 7, poet. 

Suspension of cause of action.] — See Sub-sect. 2, 
post. 


dying the suit is revived by his co-heirs who 
obtain a decree in 1672, but do not prosecute it, 
& B. having purchased the equity of redemption 
of them, he now brings a bill to have the benefit 
of the former decrees. Bill dismissed by reason 
of the difficulty of the account & length of time. 

Though infancy may be an answer to the 
objection of the time in not coming to redeem a 
mtge. *, yet where the time begins upon the 
ancestor, it shall run on against his infant heir, 
as in a fine at common.— ^T. John v. Turner 


Sub-sect. 2. — Suspension of Cause op Action. 

A. In General, 

332. Letter of licence to debtor.] — (1) In 

taking the accounts in an administration suit, any 
creditor may object that another creditor’s debt 
is barred by Statute of Limitations ; but, senible : 
such an objection cannot be taken to pltf.’s debt, 
which is the foundation of the decree. 


(1700), 2 Vem. 418 ; 23 B. R. 868. 

Annotations .—Reid. Heaton v. Hugell (1729), 1 Barn. K. B. 
272 ; Whiting v. ‘White (1792), 2 Cox, Eq, Cas. 290. 
Mentd. Hercy v. Dlnwoody (1793), 4 Bro. C. C. 257. 

325. .] — Knowxes V. Spence 

(1729), 1 Eq. Cas. Abr. 315 ; Mos. 225 ; 21 E. R. 
1070, L. C. 

826. .] — The time incurred in 

the life of the ancestor shall run upon the infant. 
— Franco v. Alvares (1746), 3 Atk. 342 ; 26 
E. R. 998, L. C. 

Annotations : — Mentd. Tollner v. Marriott (1830). 4 Sim. 
10 ; Re Hartley, Stedman tJ. Dunster (1887), 34 Ch. B. 
742 ; SchiUer v. Petersen, [1924] 1 Ch. 394. 

327. .] — Tenant in tail dies 

leaving issue in tail a ^anddaughter a feme 
covert^ the granddaughter dies covert^ leaving issue 
in tail two sons, infants, the elder attains the age 
of twenty-one years & dies, the younger attains 
his age of twenty-one, & fourteen years after 
issues out a writ of formedon in the discender : — 
Beld : he is barred by Statute of Limitations, 
1623 (c. 16). — Cotterell v. Dutton (1813), 4 
Taunt. 826 ; 128 E. R. 567. 

Annotations : — Consd. Tolson r. Kaye (1822), 3 Brod. & 
Bing. 217. Refd. Abergavenny v. Brace (1872), L. R. 
7 Exch. 145 ; Murray v. Watkins (1890), 62 L. T. 796. 

328. Time already running against Infant 

— Not affected by subsequent disability.] — ^When 
once the five years allowed to an infant to make 
an entry for the purpose of avoiding a fine, begin, 
the time continues to run, notwithstanding any 
subsequent disability. 

Statutes of limitation are of the greatest 
importance inasmuch as they are statutes of 
repose (Kenyon, C.J.). — Dob d. Durourb v 
Jones (1791), 4 Term Rep. 300 ; 100 B. R. 1031. 

Annotations .‘—Coma. Cotterell v. Dutton (1813), 4 Taunt. 
826 ; Rhodes v. Smethurst (1840), 6 M. & W. 361. 


(2) A mere letter of licence by a creditor to his 
debtor does not suspend the operation of Statute 
of Limitations. 

(3) An acknowledgment to take a case out of 
Statute of Limitations must be made to the 
creditor, &, senible : one to his agent is sufficient. 
— Fuller v. Redman (No. 2) (1859), 26 Beav. 
614 ; 53 E. R. 1036. 

Annotations: — As to (1) Refd. Re Lacy, Howard v. Light- 

loot (1906), 61 Sol. Jo. 67. Oenerallt/, Mentd. Fox v. 

Garrett, Miles v. Fox (No. 1) (1860), 28 Beav. 16. 

333. Right to sue & liability to be sued meeting 
in one person — By act of law — Debtor taking out 
administration for creditor.] — S eagram v. Knight, 
No. 274, ante. 

334. Composition deed — Default in payment of 
compensation.] — On default made by a debtor in 
the payment of a composition under a composition 
deed the ct. implies a fresh promise on his part to 
pay the origin^ debts, & Statute of Limitations 
does not commence to run until such default. — 
Be Stock, Ex p. Amos (1896), 66 L. J. Q. B. 146 ; 
75 L. T. 422 ; 45 W. R. 480 ; 41 Sol. Jo. 113 ; 
3 Mans. 324, D. C. 

B, Bankruptcy and Winding up. 

335. Whether bankruptcy suspends running of 
time — As against trustees of bankrupt.] — Statute 
of Limitations runs notwithstanding a bkpey. — 
Gray v. Mendez (1723), 1 Stra. 666 ; 93 B. R. 
697 ; sub nom. Grey v. Mendez, 8 Mod. Rep. 171. 

Annotaiion .—Refd. Ex p. Dewdney, Ex p. Soaman (1809), 

16 Ves. 479. 

886. ,] — (1) Statute of Limitations 

no plea where the bill charges a fraud ; but then 
it should be charged by the bill, that the fraud 
was discovered within six years before the bill 
was filed. 


PART II. SECT. 6, SUB-SECT. 2.— A. 

p. Prior action — Whether opera- 
ting as suspension ,] — Kekr v. Squibeb 
(1883), 22 N. B. R. 448.— CAN. 

q. .]— Fradettb V . R. 

Qiie.) (1918), 17 Wh, C. R. 137 ; 40 

L. R. 699.— CAN. 


•.] — Whether pltf. ia 
entitled. In computing the p^od of 
limitation, to deduct the time occupied 
In prosecuting a former suit, depends 
upon the question whether the former 
suit was brought qpon the same cause 
of action as the new suit. — J oitaium 
Beobab e. Bax Ganqa (1871), 8 Born. 


A. 0. 228.— IND. 

t. .] — rajbndro Ki- 

SHOBE SmOH V . Bttlakt Mabton 
(1881), 1. L. E. 7 Calo. 867.— XND. 

u. Administraiion decree .) — Oannon 
V. Howi.ani> (1889), OasB. Dig., 2iid ed. 
111.— CAN. 
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Part II.— Suiple Contract Debts and Personal Actions. 


(2) Tliough the assignee of the effects of a 
bkpt. claims under the Act of Parliament ; yet as 
Statute of Ldmitations might be pleaded against 
the bkpt.y by the^ same reason it is pleadable 
against such assignee. — South Sea Co. v. 
Wymondsell (1732), 3 P. Wms. 143 j 24 B. E. 
1004, L. 0. 

to Jl) Oonsd. Ecol. Comrs. for England 

Tom.* He BaiSle & 

Jaflfray, Bolton (1832), 1 Deac. & Ch. 556 ; Brooks- 

n J <31bbs v. Guild 

Mutual Reserve Life 
(1006), 94 L. T. 756. As to (2) Refd. Ee ManseU, 
Exp. Norton (1892), 66 L. T. 245. , 


7T *J — Statute of Limitations, 

1623 (c. 16), applies to bar a motion in bkpcy. 
made under Bkpcy. Act, 1869 (c. 71), s. 72, in the 
same mann er as it applies to bar an action at 
law. 

(2) Service of the notice of motion is equivalent 
to the coE^encement of an action, & must be 
made within the same time as an action must be 
commenced. 

(3) Such a motion being only a substitute for 
an action at law. Statute of Limitations runs 
against a trustee in bkpcy. in the same manner as 
it would run against bkpt. himself. Thus where 
application was made in the Bkpcy. Ct. by the 
trustee in a liquidation by arrangement for an 
order that a solr. should pay over certain rents of 
the property of the liquidating debtor which had 
been received by him subsequent to the com- 
mencement of the liquidation, but the notice of 
motion was served more than six years after the 
rents had been so received : — Held : Statute of 
Limitations was a bar to the motion in the Bkpcy. 
Ct. by the trustee. — Be Mansell, Ex p. Norton 
(1892), 66 L. T. 246 ; 9 Morr. 198, C. A. 

33$, As against creditors of bankrupt.] — 

j^^er a commission has issued. Statute of Limita- 
tions does not affect debts not previously barred. 
—Be Coles, Ex p. Ross (1827), 2 Gl. & J. 330, 
L. C. 


Annotations .’—'Reiii. Re EmnUngs (1849), 14 L. T. 0. S. 
208 ; Re Benzon, Bower v. Chetwyud, [1914] 2 Oh. 68 ; 
Re Cullwick, Ex p. London Senior Official Receiver, 
[1918] 1 K. B. 646. 


339, Claims in administration of 

bankrupt’s estate.] — The donee of a general testa- 
mentary power of appointment over a fund of 
£16,000 was adjudicated bkpt. in Jan., 1890, 
a small dividend was paid. Early in 1892 the 
donee was again adjudicated bkpt., but no 
dividend was paid. The donee never obtained 
his discharge in cither bkpcy., & died in July, 
1911, having by liis wUl duly exercised his power 
of appointment. In an action for the adminis- 
tration of his estate, which consisted almost 
entirely of the appointed fund, the creditors in 
the bkpcies. claimed to be paid the balance still 
remaining unsatisfied of their respective debts ; — 
Held : although the appointment & death gave 
creditors a new fund from which to get payment 
& a new mode of proceeding in order to get it, 
yet that was merely a new remedy & not a new 
cause of action, the cause being really the old 
debt ; Statute of Limitations having begun to 
run against applts. before the commencement of 
the bkpcy., continued to run notwithstanding 
the bkpcy. ; &: the claims of applte., not being 
claims in the bkpcy., were barred by lapse of 
time. — Be Benzon, Bower v. Chetwynd, [1914] 


2 Ch. 68 ; 83 L. J. Ch. 658 ; 110 L. T. 926 ; 30 
T. L. E. 436 ; 68 Sol. Jo. 430 ; 21 Mans. 8, C. A. 

Annotation : — ^Refd. Be Lee, Ex p. Qnmwaldt, [1920] 2 

K. B. 200. 

340. Debt proved under commission.] 

— ^A surviving assignee is liable for the payment 
of dividends, if his co-assignee ever admitt^ the 
proof of the debt, although the creditor has 
failed to apply for the dividends for many years ; 
unless it can be proved that the creditor has 
received them — the onus of the proof of payment 
lying on the assignee. 

Statute of Limitations does not attach to a debt 
proved under a commission or fiat of bkpcy. — Be 
Norris, Ex p. Healey (1832), 1 Deac. & Ch. 
361 ; 3 Mont. & A. 3 54, n. 

341. Claim under winding-up order — Debt 
barred before claim established.] — Where a claim 
Sc, an affidavit in support of it were carried into 
the master’s office, imder a winding-up order, on 
behalf of a creditor whose debt was not barred at 
the time by Statute of Limitations, & a year 
elapsed without the creditor making any further 
attempt to establish the debt before the master, 
or to enforce payment of it ; & in the meantime 
six years had elapsed from the time when the 
debt accrued due : — Held : the claim ought not 
to have been disallowed by the master as being 
barred by Statute of Limitations. — Be Great 
Western Extension Atmospheric Ry. Co., 
Wryghte’s Case (1862), 6 De G. & Sm. 244 ; 
22 L. J. Ch. 183 ; 18 L. T. O. S. 299 ; 16 Jur. 
812 ; 64 E. R. 1100. 

Annotation : — Refd. Re Warwick & Worcester Ry. (1858), 

27 L. J. Ch. 735. 

Effect of statutes of limitation on debts provable 
in winding up.] — See Companies, Vol. X., p. 933, 
Nos. 6398, 6399. 


Sect. 7.— PROCEEDINGS BY AND AGAINST 
REPRESENTATIVE. 

342. Failure of executor to sue — Infant cestui 
que trust bound.] — If an exor., administrator, or 
trustee for an infant neglects to sue within six 
years Statute of Limitations shall bind the infant. 
— ^Wych V . East India Co. (1734), 3 P. Wms. 
309 ; 24 E. R. 1078, 

343. Whether time ceases to run till legal 
personal representative constituted.] — Where a 
creditor of a firm in India died there before his 
right of action was barred by lapse of time, & his 
personal representative in Scotland brought an 
action there, against a partner of the firm, twenty- 
three years after the creditor’s death : — Held : 
the English Statute of Limitations did not take 
effect, the action having been brought within six 
vears after English probate or letters of adminis- 
tration were taken out to deceased creditor. — 
Fergusson V. Fyfpb (1841), 8 Cl. & Fin. 121 ; 8 
E. R. 49, H. L. 

Annotations : — Mentd. Oossklll v. Bower, Bower v. Turner 

(1863), 32 Beav. 86 ; WUliamBon v. Willi^Bon (1869), 

20 L. T. 389 ; Barfield v. Loughborough (1872), 8 Cffi. 

App. 1. 

■.]See Executors, Vol. XXIII., p. 363. 
Nos. 4311-4318. 

Creditor taking out administration .] — See 

Executors, Vol. XXIII., p. 238, No. 2899. 

Choses in action accruing in life time of deceased.] 


PART II. SECT. 6. SUB-SECT. 2.— E 
8891. Whether bankruptcy suspend 
running of time — As again^ credit 
of bankrupt — Ckxims in adminietrotiw 
of bankrupt's estate.] — Re Bbbauc: 
(1900), 28 V, L. R. 209.— AUS. 


PART II. SECT. 7. 

8431. Whether Him ceases to run till 
legal personal representaHve constituted.] 
— Semble: where time has begun to 
run against a debt in the debtw*s life- 
time, it does not stop upon his death 


but continues to run although there be 
no representative of the d^tor whom 
the creditor could sue.— -H owlbtt v. 
Lambert (1840), 2 I. Eq. R. 254.— IR. 

a. AeHon againsf represerdaRoe 
lunatic .] — ^An action may be oommen 
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Limitation of Actions. 


Sect* 1,— Proceedings aw^ r, n n w w 
Sect, 8 : Sub-sects, 1 <fi? 2, A,, B*, C,, JJ,i 3,t -c ,t 

G, <fc H,] 

— See Executors, Vol. XXIII., pp* 298, 290, Nos. 

3637-3641. ^ n c» - 

Choses In acUon accruing after deato.]~-gee 

Executors, Vol. XXIII., p. 302, Nos. 3668—3673. 

Actions by representative.] — See Executors, 
Vol. XXIV., p. 721, Nos. 7487-7494. 

Actions against representative.] — See Exe- 
cutors, Vol. XXrV., pp. 649, 737, Nos. 6768— 
0762, 7663-7659. 

Creditors* actions.] — See Executors, Vol. 
XXIV., pp. 808, 809, Nos. 8384-8390. 


the tenant for life might, notwithstanding the 
rendering of the accounts, have pleaded the 
statute, he could not have done so if the remainder- 
man h^ brought an action of oseumpeit. — ^H ony 
V. Hony (1824), 1 Sim. & St. 668 ; 57 B. R. 224. 


AnnotaiioM 

L. J. O. S. 
John. 517. 


■Diftd. Talinash v. Musrlestou (1826), 4 
Ch. 200. Mantd. Qent v. Harrison (1850), 


348. .] — Tanner v. Smart, No. 490, 

post. 

849. Whether one admission applicable to two 
distinct causes of action.] — Qu, : whether one 
admission of liability to pay a debt can be applied 
to two distinct causes of action between the same 
parties. — Green v. Davis (1824), 1 0. & P. 462, 
N. P. 


Sect. 8.— ACKNOWLEDGMENTS IN WRITING. 

Sub-sect. 1. — In What Cases Applicable. 

344. Only to actions for debt — Not contract to 
perform act.] — If a cause of action a ris i n g from 
the breach of a contract to do an act at a specific 
time, is once barred by Statute of Limitations, a 
subsequent acknowledgment by the party, that 
he broke the contract, will not take the case out 
of the statute. — Boydell v. Drummond (1808), 
2 Camp. 157, N. P. ; affd. on other grounds (1809), 
11 East, 142. 

Annotations; — Mentd. Brao^firdle v, Heald (1818), 1 B. & 
Aid. 722 ; Mavor v. Pyne (1825), 3 Binff. 285 ; Wells v. 
Horton (1826), 4 Bing. 40 ; WlUlams v. Jones (1826), 
5 B. & C. 108 ; Maranall v. Broadburst (1831), 9 L. J. 
O. S. £x. 105 : Donellan v. Read (1832), 3 B. & Ad. 899 ; 
Dobell V. Hutchinson (1835), 3 Ad. & El. 365 ; Souch v. 
Strawbridge (1846), 2 O. B. 808 ; M'Kay v. Rutherford 
(1848), 6 Moo. P. C. C. 413 ; Morgan r. Holford (1852), 
17 Jur. 225 : North Staflordshlro Ry. v. Peek (I860), 
E. B. & E. 986 ; Crane v. Powell (1868), L. R. 4 C. P. 
123 ; Scarlsbrook «. Parkinson (1869), 17 W. R. 467 ; 
Eloy V. Positive Government Security Life Assce. (1875), 
33 L. T. 743 ; Edwards v. Aborayron Mutual Ship Insco. 
Hoc. (1876), 1 Q. B. D. 563 ; Long v, Millar (1879), 48 
L. J. Q. B. 696 ; McGregor t?. JMcGregor (1888), 21 
Q. B. D. 424 ; Oliver tJ. Huntlx^ (1890), 44 Ch. D. 205 ; 
Lavalette v. Riches (1908), 24 T. L. R. 336 : Reeve v. 
Jennings, [1910] 2 K. B. 522 : Hanau v. Ehrlich, [1911] 
2 K. B. 1056 ; F^unco -British Ship Store Co. v. Compagnie 
des Chargeurs Fraucaise (1926), 42 T. L. R. 735. 

345. Not tort.] — Subsequent admission of 

having committed a trespass, will not take the 
case out of Statute of Limitations. — Hurst v. 
Parker (1817), 1 B. & Aid. 92 ; 2 Chit. 249 ; 
106 E. R. 34. 

Annotalions : — ^Befd. Plttam v. Foster (1823), 1 B. & C. 
248 ; Scales v. Jacob (1826), 3 Bing. 638 ; Tanner v. 
Smart (1827), 6 B. & C. 603 ; Wilby v. Henman (1834), 
2 Cr. & M. 658; Spencer v, Hemmerde, [1922] 2 A. C. 507. 

346. .] — Short v. M'Carthy, No. 

249, ante. 

347. Action of assumpsit available 

on same matter.] — If a tenant for life, has rendered 
accounts to the remainderman of timber cut by 
him diiring a period of more than six years before 
a bill is filed against him for an account of such 
timber & of the value of it. Statute of Limitations 
cannot be pleaded to the bill ; for though, if the 
remainderman had brought an action of trover. 


Sub-sect. 2. — ^By WhoM Made. 

A, In General, 

350. Must be by person competent to make 
acknowledgment.] — When the cts. determine that 
an acknowledgment is evidence of a new promise 
then made it must be of a promise made by a 
person competent to make it & to a person who 
IS in existence to receive it {per Cur.). — ^Ward v. 
Hunter (1815), 6 Taunt. 210 ; 128 E. R. 1016. 

Annotations : — A^d. Plttam v. Foster (1823), 1 B. & C. 

248. Befd. Scales v. Jacob (1826), 3 Blug. 638 ; Tanner 

tJ. Smart (1827), 6 B. & C. 603. 

361. Bankrupt — Whether binding on 

assignees.] — Pott v. Clegg, No. 146, ante. 

B, Agents of Debtor. 

352. Whether sufficient — Agent accustomed to 
transact business — Wife.] — Palethorp v. Furnish 
(1783), 2 Esp. 611, n. 

363, admission of the 

wife, who was accustomed to conduct her hus- 
band’s business, is sufficient to take the case out 
of Statute of Limitations in an action against the 
husband. — ^Anderson v. Sanderson (1817), 2 
Stark, 204 ; Holt, N. P. 691, N. P. 

354. Payment lor work done.] — 

Where an agent has been employed to pay money 
for work done, & the workmen are referred to him 
for payment, &> he assents to it, an acknowledg- 
ment or promise to pay by him, will after six 
years, take the case out of Statute of Limitations. 
— Burt v. Palmer (1804), 6 Esp. 145, N. P. 
Annotation ; — Mectd. Sybray v. White (1836), 1 M. & W. 

435. 

356, Statute of Frauds Amendment Act, 

1828 (c. 14) — Necessity for signature of debtor.] — 

The written acknowledgment required by sect. 1 
of above Act, to take a case out of Statute of 
Limitations, must bear the actual signature of 
the party to be charged thereby : the signature 
of an agent will not suffice. — Hyde v. Johnson 
(1836), 2 Bing. N. C. 776 ; 2 Hodg. 94 ; 3 Scott, 
289 ; 6 L. J. 0. P. 291 ; 132 E. R. 299. 

Annotations : — Betd. Clark r. Alexander (1844), 8 Scott, 

N. R. 147 : Francis t>. Hawksley (1859), 33 L. T. O. S. 

182. Menid. Toms v. Cumii^ (1844), Fig. Sc R. 140 ; 


against the personal representative of 
an insane person within the like period 
after the death of the Insane per- 
son as is allowed for bringing the 
aotion in ordinary oases, death being 
a removal of the disability. — F air- 
WEATHEB V. MoMONAQLB (1865), 6 
AU. 297.— CAN. 

PART II. SECT. 8. SUB-SECT. 1. 

b. Action for wages.} — Shatfobd 
e. Fouet Gold Mines Co., 

3 D. L. R. 536 ; 67 O. L. R. 221 ; 

[1926] 1 D. L. R. 696 ; 60 O. 

230.— CAN. 


(1925) 

A. 


PART II. SECT. 8, SUB-SECT. 2.— A, 

8501. Must be by person competent 
to make acknowledgment.] — Ball v. 
Parker (1876), 39 U. C. R. 488.— CAN. 

860 U. .] — ^Uma Shankar v. 

Gobind Narain (1924), I. L. R. 40 
All. 892.— WD. 

0 . Predecessor in inter ed.} — 
Krishna Chandra Saha v. Bhairab 
Chandra Saha (1906), I. L. R. 32 
Calo. 1077 ; 0 O. W. N. 868.— IND. 

PART II. SECT, 8, SUB-SECT. 2.— B. 

d. Whether wffkieWl.} — Dinomoti 


Dkbiv. Roy Luchmiput SiNOH (1879), 
L. K. 7 Ind. App. 8.— IND. 

e. .] — Hemohand Kubbb t. 

VOHORA RA.T1 Haji (1883), I. L. R. 7 
Bom. 615.— IND. 

f. .] — Zaib-un-Nissa Bibi «. 

Maharaja of Benares (1911), 1. L. R. 
34 AU. 109.— IND. 

g. .] — ^An aoknowled^ent In 

writing by an agent, alter Mercantile 
Law Amendment Act, is snfflolent to 
save from the bar of the Statute of 
Limitations a debt oontraoted before 
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? i. »• Keni JJ. (1873), 

o4o^‘ l-SL. V WUUams v. Mason (1873), 28 L. T. 

w24ii Jewsbury (1874), L. R. 9 Q. B. 301 ; Re 

Whitley Partners (1886). 82 Ch. D. 337. * » 

^ •] — Baylby V. Ashton, 

No. 406, post 


C. Banicrupts and their Aesigneed, 

867. Whether sufficient — Letter written by 
direction of assignees.] — Pott v, Olegg, No. 146, 
ante. 


against any of the others. — Whitoomb v, Whiting 
(1781), 2 Doug. K. B. 652 ; 99 B. B. 413. 
Annotakons : — Cossd. Brandrain v, Wharton (1818), 1 

B. & Aid. 463; Goss v. Watlin^n (1821), 6 Moore, 

C. P. 366 ; Atkins v. TredgoldTl823), 2 B. & C. 23. 
Folld. Perham v, Raynal G824), 2 Bing. 306. Apid. 
Burleigh v. Stott (1828), 8 B. &: C. 36. I^d. Wyatt v. 
Hodson (1832), 8 Bing. 300 : Ohannell v. Ditohbnm 
(1839), 6 M. & W. 494. Bsld. Carvlok v. Vickery (1783), 
2 Doug. K. B. 663, n. ; Holme v. Green (181^ 1 Stark. 
488; Plttam v. Foster (1823), 2 Dow. & By. K, B. 363 ; 
Boaly V. Greenslade (1831), 1 L. J. Bx. 1 ; Re Wolmers- 
hausen, Wolmershausen r. Wolmershausen (1889), 62 
L. T. 641. Mentd. Pritchard v. Draper (1831), 1 Buss. 
& M. 191. 


•D. Companies, 363. .] — An acknowledgment within 

368. Acknowledgment by directors — Creditor six years by one of the joint makers of a promissory 
present as director.] — Assuming that a resolution note will revive the debt against the other, 
boMd of ^rectors, signed by the chairman, although he has made no aclbiowledgment, & 
would be sufficient to revive against a co. a debt only signed the note as a surety. — P bbham v, 
barred by Statute of Limitations, semble : the Baynal (1824), 2 Bing. 306 ; 9 Moore, 0. P. 666 ; 
acknowledgment will be vitiated if the resolution 3 L. J. O. S. C. P. 271 ; 130 E. B. 323. 
was come to by a board meeting, at which the Annotations: — Reid. Wyatt v. Hodson (1832), 8 Bing. 309 ; 
creditor was himself present in his chnractpr of Wolmershausen, Wolmershausen v. WolmerAausen 

director. — L owndes v. Garnett & Moseley <1889), 62 l. t. 54i. 

Gold Mining Co. op America, Ltd. (1864) 3 Joint promissory note — Acknowledg- 

New Rej). 601 ; 33 L. J. Ch. 418 ; 10 L. T. 229 • must be clear & explicit.] — In order to take 

8 Jur. N\ S. 694 ; 12 W. R. 673. * ^ out of Statute of Limitations in an action 

on a promissory note, it is not sufficient to show 


E. Infanta, 

369. WHiether statute excluded — Debt for neces- 
saries supplied.] — A written acknowledgment of a 
debt is an answer to a plea of Statute of Limita- 
tions, though made by an infant, if the debt was 
for necessaries supplied to him. — Willins v. 

Smith (1854), 4 E. & B. 180 ; 3 C. L. R. 16 ; 3 

W. R. 22 ; 119 E. R. 70 ; snb nom. Williams v. 

Smith, 24 L. J. Q. B. 62 ; 24 L. T. O. S. 90 ; 1 

Jut. N. S. 163. 


a payment by a joint maker of the note to the 
payee within six years, so as to throw it upon 
deft, to show that the payment was not made on 
account of the note. 

An acknowledgment by one partner to bind 
another in such case must be clear & explicit. — 
Holme v. Green (1816), 1 Stark. 488, N. P. 

Annotations : — Distd. Mandorston v. Roberteon Sc Reid 
(1829), 4 Man. & By. K. B. 440. Reid. Waters v. Tomp- 
kins (1835), 2 Cr. M. & R. 723 ; Nash v. Hodgson (1865), 
6 De G. M. & G. 474. 


F. Legal Personal Representatives. 

By sole representative.] — See Executors, Vol. 
XXIII., pp. 359, 360, Nos. 4268-4282. 

Where several representatives.] — See Exe- 
cutors, Vol. XXIII., pp. 362, 363, Nos. 4294- 
4306. 

G. Married Women. 

360. How far binding on husband.] — Palethorp 
V. Furnish (1783), 2 Esp. 611, n., N. P. 

861. .] — Beck v. Pierce, No. 189, ante. 

•] — Seey also. Husband & Wipe, Vol. 

XXVII., p. 187, Nos. 1636-1639. 

H. Persona Jointly Interested. 

See, now. Statute of Frauds Amendment Act, 
1828 (c. 14), s. 1. 

362. Whether acknowledgment by one binds 
others — Joint & several promissory note.] —The 
acknowledgment of one out of several drawers of 
a joint & several promissory note, takes it out of 
Statute of Limitations, as against the others, & 
may be given in evidence on a separate action 


865, Acknowledgment by A. after 

marriage of B. — ^Husband of B. Joined as co- 
defendant.] — Where an action was brought against 
A. & C., & B. his wife, upon a joint promissory 
note, made by A. & B. before her marriage, & 
the promise was laid by A., & B., before her 
marriage, & defts. pleaded Statute of Limitations, 
whereupon issue was joined ; — Held : an acknow- 
ledgment of the note by A., within six years, but 
after the intermarriage of C. & B., was not 
evidence to support the issue. — Pittam v. Foster 
(1823), 1 B. & C. 248 ; 2 Dow. & Ry. K. B. 363 ; 
1 L. J. O. S. K. B. 81 ; 107 E. R. 92. 

Annotaiions .—Reid. Atkins Tredgold (1823), 2 B. & C. 

23 ; Scales v. Jacob (1826), 3 Bing. 638 ; Tanner v. 

Smart U827), 6 B. & C. 603 ; Kempe tJ. Gibbon (1846), 

11 Jnr. 299 ; Neve v. Hollands (1852), 18 Q. B. 262 ; 

Beck V. Pierce (1889), 23 Q. B. D. 316 ; Spencer v. 

Hommerde, [1922] 2 A. C. 607. 

See, generally. Bills op Exchange, Vol. VI., 
pp. 323 et aeq,, 389 et seq. 

866 . Partners — Acknowledgment "after 

dissolution of partnership — Debt contracted during 
partnership.] — An admission made by one of two 
partners, after the dissolution of the paitnersffip. 


that Act. — Leland v. Murphy (1866), 
16 I. Ch. R. 500.— IR. 

h. Entry by Registrar of 

Supreme Court. } — The Registrar of the 
Supreme Ct. is not, speaking generally, 
an agent of the parties to an action, 
whose act can amount to an acknow- 
ledgment In writing affecting one of the 
parties, so as to take a case out of 
the Statute of Limitations. — Lewis v, 
Maofarulnb (1873), 2 j. R. 1. — N.Z. 

PART U, SECT. 8, SUB-SECT. 2.— C. 

k. Whdher suMeUnt.] — The enumera- 
tion of a debt in a schedule to a 
creditors' trust deed is an insufiSolent 
acknowledgment to take the debt 
out of Statute of Limitations. — 

J. — ^VOL. XXXII. 


CooKSHUTT Plow Co., Ltd. v. Young, 
[1917] 1 W. W. R. 1441; 10 Saak. 
L. R. 68.— CAN. 

l. .] — Re Summers (1896), 

I. L. R. 23 Calc. 692.— IND. 

m. .] — Barrett v. Birming- 
ham, Barrett v. Mahon (1842), 4 
1. Eq. R. 537 ; FI. & K. 656.— IR. 

n. .] — Dugdale «. ViZB (1843), 

5 I. L. R. 588.— IR. 

PART II. SECT. 8. SUB-SECT. 2.— H. 

866 i. Whether acknowledgment by one 
binds others — Partners — Acknowledge 
ment after dissolution of partnership— 
Debt oontraeted during partnership. h- 
Sands v, Esator & Thorns (1847), 


3 Kerr, 329.— CAN. 

866 U. .1— The 

acknowledgment, in reference to a debt 
due by the firm, of one partner, after 
the partnership has been dissolved, is 
Buffloient to prevent the operation of 
Statute of Limitations. — ^Bank of 
Nova Scotia v. Haliburton (1856). 
2 N. S. R. (James), 350.— CAN. 

seem. .}— 

Premji Ludha V. Dossa Doongsbsby 
(1886), 1. L. R. 10 Bom. 368.— IND. 

seeiv. .]— Alter 

the dissolution of a partnership, an 
account by a member of the pawner- 
ship authorised to wind up the affairs 
of the partnership, & si^ed by him 
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8 . — AcknovoledgmenU intoriUng: 8i(b^€ect*2, 
8ub-8eot 8.] 

concerning joint contracts that took place during 
the partnership, is competent evidence to charge 
the other partner. — Wood v. Bbaddiok (1808), 

1 Taunt. 104 ; 127 E. R. 771. 

dnnotcUions : — J^ld. Topham v. Braddlck (1809), 1 Taunt. 
572 ; Brandram v. Wharton (1818). 1 B. & Aid. 463 ; 
Lacy V. M'JNello (1824), 4 Dow. & Ry. K. B. 7 ; Perham 
V. RaynalJ (1824), 9 Moore, C. P. 666 ; Blllfi t>. Thorow* 
good (1836), 2 Bar. & W. 102. Mentd. Piitcha]^ v. 
Draper (1831), 1 Ruse. 8c M. 191 ; Attwood v. Small 
(1838), 6 Cl. & Fin. 232 ; Wright v. Lockwood (1841), 
1 Y. & C. Ch. Caa. 113 ; Rodriguez v. Speyer, [1919] 
A. 0. 69 ; Goldfarb v. Bartlett & Kr^er, [1920] 1 K. B. 
639. 

867. .] — Where a man has 

ceased to be a partner, any admission, except by 
payment of principal or interest under Statute of 
frauds Amendment Act, 1828 (c. 14), is not 
sufficient (Lord Abinobk, C.B.). — Hart v. Alex- 
ander (1837), 7 C. & P. 746, N. P. ; on appeal^ 

2 M. & W. 484 ; Murp. & H. 63 ; 6 L. J. Ex. 129 ; 
160 E. R. 848. 

Annotations: — Mentd. Benson v. Hadfleld (1844), 4 Hare, 
32; Ford v. Beech (1848), 11 Q. B. 862 : Harris v. 
Farwell (1861), 16 Beav. 31 ; Lyth v. Ault (1862), 7 
£xch. 669 ; C^hrane v. Green (1860), 9 C. B. N. S. 
448 : Redpath tJ. Wigg (1806), L. R. 1 £xch. 336 ; 
Maxted v. Paine (1871), L. R. 6 Exoh. 132; Rouse v. 
Bradford Banking Co., [1894] 2 Ch. 32. 

368. Bankruptcy.] — If one of two 

partners has become bkpt., & obtained his certi- 
ficate, & after that he aclmowledges a debt due 
to pltf. by his partner & himself ; this acknow- 
ledgment is not sufficient to take the case out of 
Statute of Limitations, in an action against him 
& his partner for such debt, if his partner plead 
the Statute of Limitations, & he plead his bkpcy. 
— Martin v. Bridges & Elmore (1828), 3 C. & P. 
83. 

869. Whether binding estate of de- 

ceased partner.] — The claim of a creditor against 
the assets of a deceased partner was held not to 
be barred under the circumstances, by Statute of 
limitations. 

Considering that . . . the surviving partners 
may, as to part transactions (in respect to which 
they are subject to liability in common with the 
estate of the deceased partner), be not unreason- 
ably considered as acting not only for themselves, 
but also on account of the estate of the deceased 
partner, that the demand was clearly kept up 
against the surviving partners, that one of the 
surviving partners was one of the exors. of the 
deceased partner, acting as such, &; also one of 
the legatees of the interest of the deceased partner 
in the concern, & that testators had made damages 
on his real estate for the payment of his debts, I 
think that the case, considering all the circum- 
stances, does not fall within the operation of the 
statute (Langdalb, M.R.). — Braithwaite v, 
Britain (1836), 1 Keen, 206 ; 48 E. R. 286. 

Annataticms : — Befd. Winter v. Innes (1838), 4 My. & Cr. 
101 ; Way v. Bassett (1846), 6 Hare, 66 ; FordJiam v. 
Wallis (1863), 10 Hare, 217. 

See, further. Partnership. 

870. Joint debtors.] — (1) Where money 

has been paid on accoimt of two defts., an acknow- 
ledgment by one within six years shall prevent 


or Aotions. 

Statute of Limitations from attaching as against 
the other. 

(2) If deft, upon whom a demand is made, says, 
that he is protected by the length of time the 
money has been due ; it is an acknowledgment of 
the debt, & shall charge him. — Clarke v. Brad- 
shaw (1800), 3 Esp. 166, N. P. 

Acknowledgment by one of several execu- 
tors.] — See Executors, Vol. XXllI., pp. 362, 363, 
Nos. 4299-4801. 

871. Acknowledgment by one — Necessity for 
fresh consideration.] — Bland v. Hasblrig (1690), 
2 Vent. 161 ; 86 E. R. 363. 

Annotations: — Consd. Atkins v. Tredgold (1823), 3 Dow. & 

Ry. K. B. 200 ; Perham r. Raynal (1824), 2 Bing. 306. 

Bnd. Spencer v. Hemmerde, [1922] 2 A. C. 607. 

J. Soliciior. 

, Whether sufflclent.] — Pltf. being dissatis- 
fied with his solr., deft., instructed other solrs. &> 
signed in 1888 a document by which he authorised 
& requested the new solrs. to obtain & receive 
from deft, all deeds & other documents belonging 
to pltf. in the possession, custody, or power of 
deft, as pltf.’s solr., So also to obtain & receive 
from deft, an account of his dealings & trans- 
actions with pltf.’s land, etc., “ since he was 
appointed my solr. many ^ears ago, or for such 
other period as you may think fit.” Pltf. thereby 
authorised & requested deft, to deliver up to the 
new solrs. all such deeds, etc., So such account as 
aforesaid. The new solrs. wrote to deft., sending 
him a duplicate of this document & requesting 
him to comply with it. Some correspondence 
took place, in the course of which deft, wrote : 
“ Does your client require my bill of costs from 
the date when I became his sole agent, or how 
otherwise ? ” The new solrs. on June 26 replied : 
“ Our client only requires you to deliver particulars 
of any unsettled bill of costs you may have against 
him.” On July 4, pltf. issued an ori^nating 
summons against deft, asking for the delivery & 
taxation of deft.’s bill of costs So the delivery up 
of deeds, etc., So not containing any submission 
by pltf. to pay what should be found due on the 
taxation. On July 31, an order was made for the 
delivery to pltf. by deft, of a “ bill of his fees So 
disbursements in all suits, causes, or other matters 
of business in which he has been employed as the 
attorney or solr. for appet.,” for a reference to 
the taxing master to tax ” the said bill,” & for 
payment of the sum certified to be due from pltf. 
to deft, or deft, to pltf. Liberty was given to 
pltf. to pay into ct. £360, & upon doing so his 
documents were to be given up to him by deft., 
So deft.’s lien was to attach to the sum paid in. 
On the taxation of the bUl delivered under this 
order the taxing master struck out certain items, 
without considering their propriety, on the ground 
that, having regard to their dates, they were 
barr^ by Statuto of Limitations. On a summons 
to review the taxation ; — Held : the letter of 
June 26, amounted to a sufficient acknowledg- 
ment to take the case out of Statute of Limita- 
tions ; pltf.’s new solrs. had authority to make 
the acknowledgment on his behalf. 

Statute-barred debts aro due though payment 


on the name of the firm, famished to a 
creditor of the partnership, & admitting 
their liability to an extent therein 
stated : — Held • not sofflclent evldenoe 
of a new contract, so as to remove the 
bar created by Statute of Limitatloua, 
Sc to make another member of the 
partnership liable on foot of it.— 
Bristow t?. Miller (1848), 11 L L. R. 


o. Acknoioiedgment by one.] — 
Thompson v. Oommiwos (1840), 2 
Ont. Dig. 4027.— CAN. 

PART II. SEOT. 8, SUB-SECT. 8.— I. 

8721. Whether suffleierU.] — Holden 
e. ,Lawbs WlTTBWBONOB, [1911] 
V. L. R. 82.— AUS. 

87211. — -.1— 'Ram CkKnoB Kub 


Jakub Ali (1882), I. L. R. 8 Calc. 
716; 10 C. L. K. 613.— WD. 

872 ill. . 1 — Hinoan LAtb. Mansa 

Ram (1896), I. L. R. 18 AU. 384.— IND. 

872 iv. .] — ARCQXB V, Leonard 

(1863), 16 I. Oh. R. 267.— m. 

872 v. Leland e. Mubpht 

(1866), 16 1. Ck R. 600.— XR. 
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Past II.— Simple Contract Debts and Personal Actions. 


of them cannot be enforced by action (Cotton, 
L.J.). — CtJBWBJN V. Milburn (1889), 42 Ch. D. 
424 ; 02 L. T. 278 ; 88 W. R. 49, 0. A. 

Annotations Budaett v. Budgett, [18951 1 Cl'- 

202 ; JRe Margetts, [m6] 2 Ch. 263 ; ke Astley & 
Tjldesley Coal & Salt Co. & Tyldesley Coal Co. (1890), 
08 L. J. Q. B. 252 ; Smith v. Betty, [1903] 2 K. B. 317 ; 
Be Brockman (1909), 78 L. J. Ch. 460. 


Sub-sect. 3. — To Whom Made. 

/See Statute of Frauds Amendment Act, 1828 
(c. 14). 

373. Person In existence to receive it.] — Ward 
V. Hunter, No. 360, ante. 

374. Third party.] — Deft, pleaded Statute of 
Limitations, non assumpsit infra sex annos. 
Evidence, it seems, came out on the trial, that 
he met a man in a fair, & said he went to the fair 
to avoid pltf., to whom he was indebted. This 
was within the six years, & was held a sufficient 
assumpsit to take it out of the statute, there being 
no other debt between them. — Richardson v . 
Fen (1772), LofiEt, 86 ; 98 B. R. 646. 

376. .] — Peters v . Brown (1801), 4 

Bsp. 46, N. P. 

Annotation : — Reid. Parmitor v. Parmltcr (1860), 1 John 
& H. 135. 

376. .] — Where, in a deed between defts. 

& a third person, defts. acknowledged, within six 
years, the existence of a debt, & pltfs. were wholly 
strangers to the deed ; — Held : this was sufficient 
to take the case out of Statute of Limitations. — 
Mountstbphen V. Brooke (1819), 3 B. & Aid. 
141 ; 106 B. R. 614. 

AnnotcUiona : — Reid. Clark v. Hongham (1823), 2 B. & C. 
149 ; Tanner v. Smart (1827), 6 B. & C. 603. 

377. .] — Semble : since Statute of Frauds 

Amendment Act, 1828 (c. 14), an acknowledgment 
of a debb by the debtor to a third person is not 
sufficient to take the case out of Statute of 
Limitations. — Grenfpill v. Girdlestone (1837), 
2 Y. 4fc C. Ex. 662 ; 1 Jur. 940 ; 160 B. R. 560 ; 
sub nom. Greenfell v. Girdlestone, 7 L. J. 
Ex. Bq. 42. 

Annotations .— Refd. Godwin v. Gulley, Edwards & Godwin 
V. Oulley (1859), 4 H. & N. 377. Mdntd. Bolding v. 
Lane (1862), 3 Glfl. 561. 

378. .]— In answer to an application for 

payment of a debt, debtor wrote ; “I hope to be 
at H. soon, when I trust everything wiU be 
arranged with W. (the creditor) agreeable to 
her wishes ” : — Held : a sufficient promise to 
take the case out of Statute of Limitations. — 
Edmonds v. Goater (1852), 15 Beav. 415 ; 21 
L. J. Ch. 290 ; 51 E. R. 698. 

Annotations : — Mentd. Collls v. Stack (1857), 1 H. & N. 605 ; 
Raokham w. Marriott (1857), 29 L. T. O. S. 145 ; Fuller 
V. Rodman (No. 2) (1859), 26 Beav. 614 ; Chasemore v. 
Tumor (1875), 33 L. T. 323. 

379. Minute entered in book o! debtor — 

Public authority.] — Certain comrs., being in debt, 
appointed a finance committee to investigate the 


accounts & report thereon. The committee made 
a report, to which was appended a schedule of 
liabilities, in which the arrears of salary to the 
clerk were inserted. The comrs., by a minute 
of their proceedings, ordered “ that the report 
be accepted, with thanks to the committee for 
the trouble taken in the preparation ” : — -Held : 
there was no acknowledOTient by the comrs. to 
take the case out of Statute or Limitations. — 
Bush v. Martin (1863), 2 H. & 0. 311 ; 2 New 
Rep. 287 ; 33 L. J. Ex. 17 ; 8 L.^T. 609 ; 9 Jur. 
N. S. 851 ; 11 W. R. 1078 ; 159 E. R. 129. 

Annotations: — Mentd. Re Jones (1887), 36 Ch. D. 105; 

A.-Q. V. Newoastle-on-Tyne Corpn. & N. B. Ry. (1889), 

23 Q. B. D. 492. 

380. Admission In cross-examination.] — 

lie Beynon, Beynon v. Beynon, [1873] W. N. 
186, L. C. 

881. Co-debtor.] — In an action against A. on 
the joint & several promissorv notes of himself 
& B., to take the case out of Statute of Limitations, 
it is enough to give in evidence a letter written 
by A. to B. within the six years, desiring him to 
settle the money. — H alliday v. Ward (1811), 3 
Camp. 32, N. P. 

882. Creditor.] — Fuller v. Redman (No. 2), 
No. 332, ante. 

383. Agent of creditor.] — (1) A., by moans of 
a misrepresentation, received of B. & several other 
persons, his tenants, various sums of money, 
to which ho was not entitled. B. applied to him 
to have the money which he had so paid returned, 
saying that he & the other tenants had been in- 
duced to pay more than was due. A. replied, 
that if there was any mistake it should be rectified : 
— Held : this obviated Statute of Limitations as 
to payments made by the other tenants as well 
as by B. 

(2) Pltf., an administratrix , after the death 
of intestate, made one such wrongful payment 
as before mentioned, out of the assets t — Held : 
she might recover it in her representative character. 
— Clark v. Hougham (1823), 2 B. C. 149 ; 
3 Dow. & Ry. K. B. 322 ; 1 L. J. O. S. K. B. 249 ; 
107 E. R. 339. 

Annotations: — As to (1) Consd. A’Court v. Cross (1825), 11 

Mooro, C. P. 198. Chnerally, Mentd. Gibbs v. Guild 

(1882), 46 L. T. 248. 

384. .] — Fuller v. Redman (No. 2), No. 

332, ante. 

385. Partner.] — .An acknowledgment of a debt 
being' due to one partner of a fim, held sufficient 
acknowledgment of a debt being due to a firm, 
so as to take it out of Statute of Limitations. — 
White v. Williams (1838), 1 Will. Woll. & H. 62. 

386. .] — An acknowledgment of a debt 

contained in a letter from one partner to another, 
undertaking to assign to the latter the debts & 
liabilities of the firm, upon his satisfying debts 
due to a person named in the letter & others, 
or “ obtair^g a release of my liabilities in resect 
of such debts ” : — Held : not to amoimt to a 


PART U. SECT. 8, SUB-SECT. 8. 

8741. Third party .] — An aoknow- 
ledc^ent of a debt, not being a debt 
by Bpeoial^, to be sufficient under 
Statute of Limitations, must be made 
to the creditor or to his agent. A 
general acknowledgment • of liability 
or an acknowledgment to a third i^rson, 
is not sufficient. — Goodman v. Botbs 
(1890), 17 A. R. 528.— CAN. 

87411. .]— Kino V. RookKS (1900), 

20 O. L. T. 209 ; 31 O. R. 673.— UAN. 

874 III. .1 — Raman t>. Vaibavan 

(1888), I. L. R. 7 Mad. 892.— IND. 

8821. Creditor .] — Mahalakshmibai 
0. Naobshwab Pubshotam (Firm of) 
(1886), I. L. R. 10 Bom. 71.~IND. 
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.] — ^An acknowledgment i 


of a debt to be operative imdor Limita- 
tion Act, s. 19. must be addressed or 
oommunioated to the creditor or to some 
one on his behalf. — Imam Ali v. Baij 
Nath Ram Sahu a906), I. L. R. 33 
Calc. 613 ; 10 C. W. N. 561.— IND. 

882111. .] — ^An acknowledgment 

of a debt barred by the Statute of 
Limitations, Sc given by the debtor 
to a person who was neither agent of, 
nor in privity with, the oredltor, is 
insuffloient as a promise to pay the 
debt so as to enable the creditor to 
sue the debtor. — Roqbbs t>. Quinn 
(1889), 26 L. R. Ir. 186.— IR. 

882 iv. ^.1 — ^Bbouan V, PUBUO 


Trustee (1915), 34 N. Z. L. R. 648. — 

N.Z. 

888 1. Agent of creditor.] — Lton'^Vv 
Tiffany (1865), 16 O. P. 197. — CAN. 

p. Trustee.] — An acknowledgment 
to a party’s trustee is snffloient to take 
a case out of the Statute of Limitations. 
— MoIntyre V. Canada Co. (1871). 18 
Or. 367.— CAN. 

q. Personal representative.] — Beard 
e. Ketcjhum (1847), 6 U. C. R. 114.— 
CAN. 

r. — — .] — An ocl^owledgment of 
indebtedness by letter written after 
the creditor’s decease by deft, to the 
person who is entitled to take out 
letters of administration to the 

A A 2 
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Sed* 8. — Acimowledgmenis in writing: Sub-eede, 
3t i & 5, A, & B , ; sub-sect, 6, A,] 

promise to pay the debts & therefore not to take 
the debte out of Statute of Limitations. — Be 
Hindmarsh (1860), 1 Drew. & Sm. 129 ; 1 L. T. 
476 ; 8 W. R. 203 ; 62 E. R. 327. 

Annotaiions : — Consd. Burdick v. Garrick (1870), 6 Ch. App. 
233. B^d. Watson r. Woodman (1876), L. R. 20 Eq. 
721. Mentd. Bean tJ. Wside (1885), 2 T. L. R. 167 ; Re 
Friend, iWend v. Friend (1897), 66 L. J. C!h. 737 ; JNorth 
American Land & Timber Co. v. Watkins, [1004] 1 Ch. 

• 242 ; Cheese v. Keen, [1908] 1 Ch. 245 ; Henry v. Ham- 
mond (1913), 108 L. T. 729. 


Sub -SECT. 4. — Time for Making. 

387. Before or after commencement of action.] 
— promise made after the commencement of an 
action is not sufficient to sustain a replication that 
deft., who had pleaded infancy, ratified his con- 
tract after he came of age. 

Where Statute of Limitations has run, a new 
promise revives the debt ab initio, & that is equally 
the case whether the promise is made before or 
after the commencement of the action (Holroyd, 
J.). — Thornton v. Illingworth (1824), 2 B. & 0. 
824 ; 4 Dow. & Ry. K. B. 546 ; 2 L. J. O. S. K. B. 
176 ; 107 E. R. 689. 

Annotations: — Refd. Bateman tj. Plnder (1842), 3 Q. B. 
674. Mentd. Belton v. Hodges (1832), 9 Bing. 365; 
Williams V. Moor (1843), 11 M. & W. 256 ; Re Purser, 
Ex p. Stevenson (1868), 19 L. T. 23 ; Cowem v, Nield 
(1912), 81 L. J. K. B. 865. 

888. Whether after action brought.] — White v, 
Grubbe (1641), March, 105 ; 82 E. R. 432. 

389. .] — Heylin V. Hastings, No. 600, 

‘post, 

390. .] — Williams v. Gun (1710), Fortes. 

Rep. 177 ; 92 E. R. 808. 

391. .] — A debt acknowledged after an 

action is brought, takes it out of Statute of 
Limitations. — Y ea v. Fouraker (1760), 2 Burr. 
1099 ; 97 E. R. 730. 

Annotations: — Consd. Bateman r, I’inder (1842), 3 Q. B. 
674. Befd. Thornton v. Illingworth (1824), 4 Dow. & 
Ry. K. B. 645 ; Scales v. Jacob (1826), 11 Moore, C. 1’. 
553 ; Tanner v. Smart (1827), 6 B. & C. 603 ; Buckmaster 
V. Russell (1861), 10 C. B. N. S. 745 ; Spencer v. Heni- 
merde, [1922] 2 A. C. 607. 

392. .] — Lloyd v. Maund, No. 415, post. 

393. Statement In affidavit.] — Rucker v. 

Hannay (1789), 4 East, 604, n. ; 102 E, R. 962 ; 
previous proceedings, 3 Term Rep. 124. 

AnnoiaiioTis : — Bold. Swann v. Sowell (1819), 2 B. & Aid. 
759, Mentd. Maddocks v. Holmes (1798), 1 Bos. & P. 
228. 

394. .] — Thornton v. Illingworth, No. 

387, ante. 

395. Account stated.] — A case cannot be 

taken out of Statute of Limitations by proof of an 
account stated after action brought, whereby a 
balance was admitted to be due to pltf. from deft. 
— Bird v. Livermore (1847), 8 L. T. O. S. 480, 
N. P. 


896. Acknowledgment amounting to new 

promise.] — An acknowledgment of the debt bars 
Statute of Limitations, l^cause it amounts to a 
new promise, &, therefore, if made after action 
brought, it is no bar. — Bateman v. Pindbb (1842), 
3 Q. B. 674 ; 2 Gal. & Dav. 790 ; 11 L. J. Q. B. 
281 ; 6 Jut. 714 ; 114 E. R. 627. 

Annotation : — ^Expld. Spencer v. Hemmerde, [1922] 2 A. C. 
607. 


Sub-sect. 6. — Form. 

A. Writing. 

See, now, Statute of Frauds Amendment Act, 
1828 (c. 14), 8. 1. 

397. Necessity for original promise within Statute 
of Frauds — Subsequent promise by parol.] — Deft., 

having entered into a guarantee in writing, & 
become liable upon it at a period of more than 
six years before the commencement of the suit, 
verbally promised within six years that the matter 
should be arranged : & afterwards on an action 
being brought pleaded actio non accrevit, etc. ; — 
Held : Stat. IVauds having been once satisfied 
by the original promise being in writing, it was 
not necessary, in order to take the case out of 
the Statute of Limitations, that the latter pro- 
mise should also be in writing.-— Oibbons v. 
M‘Ca8land (1818), 1 B. & Aid. 690 ; 106 E. R. 
263. 

398. Statute of Frauds Amendment Act, 

1828 (c. 14), s. 1.] — If, since Statute of Frauds 
Amendment Act, 1828 (c. 14), deft, by a letter 
admit a balance to be due, without stating the 
amount, this will take the case out of the Statute 
of Limitations, so as to entitle pltf. to nominal 
damages. 

The object of Statute of Frauds Amendment 
Act, 1828 (c. 14), was to procure that in writing 
for which words were previously sufficient. — 
Dickenson v. Hatfield (1831), 6 C. & P. 46 ; 
1 Mood. & R. 141, N. P. 

Annotations : — Consd. Lochmore v. Flotohor (1833), 1 Cr. 

8c M. 623 ; Kdmuada v. Downes (1834). 2 Cr. & M. 469. 

Bold. Dodson v. Mewjkcy (1835), 8 Ad. & El. 225 ; Cheelyn 

V. Dal by (1836), 2 Y. & C. Ex. 170 ; Bird r. Gammon 

(1837), 3 Bing. N. C. 883 ; Routledgo v. Ramsay (1838), 

3 Nov. & P. EZ. B. 319 ; Hartley v. Wharton (1840), 11 

Ad. & El. 934 : Waller v. Lacy (1840), 8 Dowl. 563. 

399. .] — Jones v. Ryder, No. 617, 

post. 

400. .1 — The whole effect of Lord 

Tenterden’s Act [Statute of Frauds Amendment 
Act, 1828 (c. 14), s. 1], was, that whereas before 
the statute there might have been an acknowledg- 
ment of a debt by parol, which might amount to a 
promise to pay, & therefore be a new cause of 
action, that statute provides that no such mere 
verbal acknowledgment shall have that effect, 
but the acknowledgment must be in writing ; 
that was the whole effect of that statute ; so 
the matter stood so far as respected simple con- 


credltor’B estate, & who does, after the 
receipt of tho letter, take out such 
letters, is a sufficient acknowledgment 
within Statute of Limitations. — 
Robertson v. Burrill (1896), 22 
A. R. 356.— CAN. 

t. .] — Holmes v. Smith (1857), 

7 1. C. L. R. 461.— IR. 

a. Agent of indorsee of note — 
Creditor being indorser. ] — J ohn Watson 
MANUFACrtTRlNO CO. V. SAMPLE (1899), 
12 Man. L. R. 373.— CAN. 

PART IL SECT. 8, SUB-SECT. 4. 

b. After expiration of statutory 

period.) — Re Williams (1903). 24 

C.L.T.91; 7 0.L.R.166; lO.W.R. 


634 ; 2 O. W. R. 47 ; 3 O. W. R. 251.— 

CAN. 

PART II. SECT. 8, SUB-SECT. 5.— A. 

o. Necessity for.}— ExKCVTon, Trus- 
tee & Agency Co. of South Aus- 
tralia, Ltd. V. Thompson (1919), 27 
O. L. R. 162.— AUS. 

d. .] — MoCoBivncK t>. Berzsy 

(1846), 1 U. C. R. 388.— CAN. 

«. .] — An oral acknowledg- 

ment of title made during the twenty 
years will not save the Statute of 
Limitations. — Doe d. Perry v. 
Henderson (1847), 8 U. C. R. 486.-- 
CANa 

f. .1 — Spalding v. Parker 


(1846), 3 U. C. R. 06.— CAN. 

g. .] — An oral admission by 

a person holding under an agreement to 
purchase, that he is holding as tenant 
at will to the vendor, will not prevent 
the Statute of Llniltatlons running 
against such vendor. — ^Anderson v. 
Anderson (1906), 37 N. B. R. 432 ; 
1 E. L. R. 443.-^AN. 

h. .1 — Amuthu V. Muthayya 

(1892), I. L. R. 16 Mad, 339,— IND. 

k. .1 — Pbriavenkan Udaya 

Tevar V. Bubramanian Chbtti, 8ub- 

RAMANIAN CHBTTI V. PBBIAVSNKAN 

Udaya Tevar (1896), 1. L. R. 20 Mad. 
239.— IND. 

l. .] — ^An acknowledgment of 
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tract debts (Kindbrslby, V.-O.)* — ^Moodib v. 
Bannister (1869), 4 Drew. 432 ; 28 L. J. Ch. 

T. O. S. 376 ; 6 Jur. N. S. 402 ; 7 
62 E. R. 166. 

-Mentd. Fuller v. Redman (No. 8) (1859), 26 

• Qopeoklshen Goshamee v. Brindabunchuuder 

Slrmr Chowdhry (1869), 13 Moo. Ind. App. 37 ; Lucas 

' Trevor v. Hutcbins, 
11896J 1 Ch. 844 ; lie Lacey, Howard v, Llghtfoot, [1907] 

1 C^O* 3<30« 


881 : 82 L. 
W. R. 278 ; 

.^nTio^afiona 
Beav. 614 


B. Signature, 

SeCt now. Statute of Frauds Amendment Act, 
1828 (c. 14), 8. 1. 

401. Necessity for.] — A banker stated the bal- 
ance of the account with his customer, who became 
a lunatic ; during the lunacy, balances were 
struck in the pass-book from time to time ; a 
lucid interval occurred, & after a relapse, there 
was an unsigned statement, in writing, of the 
balance, & a memorandum of payment to the son 
of the committee. The customer never subse- 
cmently recovered his reason. In an action by 
the administrator, on an account stated with 
the lunatic ; — Held : there was no evidence of 
an account stated with him, & the statement, 
not being signed by the banker, could not operate 
as a revival of the original debt, so as to prevent 
the application of Statute of Limitations. — Tar- 
BUCK V. Bispham (1836), 2 M. & W. 2 ; 6 L. J. Ex. 
49 ; 150 E. R. 643. 

402. .] — Pott v. Cleog, No. 146, ante. 

403. .]-— An unsigned letter, acknowledg- 

ing a debt, written by a debtor’s wife at his dicta- 
tion, & sent to the creditor in the same envelope 
with a letter to the creditor, written & signed by 
the wife, & which referred to the unsigned letter, 
is not a sufficient acknowledgment of a debt by a 
duly authorised agent of the debtor, so as to take 
the case out of Statute of Limitations. — Ingram 
V, Little (1883), Cab. & El. 186. 

404. Sufficiency of — Signature of agent.] — Hyde 
V. Johnson, No. 355, ante. 

405. .1 — In assumpsit for money lent 

to deft, for his father’s benefit, an entry made by 
deft., as clerk of pltf., in pltf.’s ledger, wherein 
pltf. gives deft, credit for a part payment within 
six years by his father, is not a sufficient writing 
signed by the party, within Statute of Frauds 
Amendment Act, 1828 (c. 14), to rebut a plea of 
Statute of Limitations. — ^Bayley v. Ashton 
(1840), 12 Ad. & El. 493 ; 4 Per. & Dav. 204 ; 
9 L. J. Q. B. 376 ; 4 Jur. 890 ; 113 E. R. 898. 

Annotaiiam :—Dhtd. & Polld. Maghee v. O’Neil (1841), 7 

M. & W. 531 ; Eastwood v. Savllle (1842), 9 M. & W. 615. 

Reid. Clark v. Alexauder (1844), 8 Scott, N, R. 147 ; 

Waluman v. Kynman (1847), 1 Exch. 118. 

406. Name of debtor In debtor’s hand- 

writing — At top of document — Surname onlyj — 

The following note “ Mr. S. begs to inform Mr. 
L. that he will take an early opportunity of settling 
his account, but Mr. S. objects to give his bill. 
Mr. S. regrets that he has been prevented answering 
Mr. L.’s letter before. Crescent, Saturday,” 
without other date or signature, the letter referred 
to not being produced after notice : — Held : suffi- 
cient to render a certificated bkpt. liable to a 


debt incurred before his bkpcy. under 6 Geo. 4, 
c. 16, 8. 131. — ^Lobb V. Stanley (1844), 6 Q. B. 
674 ; Dav. & Mer. 636 ; 13 L. J. Q. B. 117 ; 2 
L. T. O. S. 366 ; 8 Jur. 462 ; 114 E. R. 1366. 
AnnotationB : — Oonid. Holmes v. Mackrell (1858), 3 O. B. 

N. S. 789. Mentd. Bennett v. Brumfltt (1867), L. R. 3 

C. P. 28 ; Caton v. Caton (1867), L. R. 2 H. L. 127. 

407. .] — Holmes v. Mackrell, 

No. 649, post. 

408. Handwriting of debtor not proved.] — 

In order to take the case out of the Statute of 
Limitations, pltf. produced in evidence annual 
statements of account which had been transmitted 
to him from the deft.’s house at Calcutta, from 
the year 1816 to the year 1832, both inclusive. 
These accounts were made up to Apr. 30, in each 
year, bore the signature of the Arm, “ A . & co.” 
at the foot thereof. The credit side of the last 
account, which was dated Apr. 30, 1832 (within 
six years of the commencement of the action — 
the writ having been sued out on Apr. 26, 1838), 
contained throe items — ^the first dated May 1, 

1831. “ By balance of last account, 83,246 
sicca rupees ” — the second, of the same date, gave 
credit for the omission of a sum in the account 
of a former year — ^the third, dated Apr. 30, 1832, 
was, “ balance of interest account.” The debit 
side consisted of various items of payments made 
by A. & co. between May 2, 1831, & April 2, 1832 ; 
after which followed two items dated Apr. 30, 

1832, viz. “ Postage & petty charges, 2 sicca 
rupees ” & “ Commission on the disbursement of 
a certain sum, 60 sicca rupees ” ; & the balance 
was then brought down, viz. 83,547 sicca ruppees, 
14 annas, for which the action was brought. The 
signature of ” A. & co.” at the foot of the account 
of Apr. 30, 1832, was not proved to be the hand- 
writing of deft., nor that of any member of the 
firm ; — Held : ( 1 ) this was not a sufficient signa- 
ture by the party chargeable to bring the case 
within the exception of 9 Geo. 4, c. 24, s. 1 ; (2) the 
account did not disclose any payment within the 
Act. 

Qu. : whether it would have sufficed to charge 
deft, if it had been proved to have been the 
signature of a partner. — Clark v. Alexander 
(1844), 8 Scott, N. R. 147 ; 13 L. J. C. P. 133 ; 
8 Jur. 496. 

Annotations: — As to (1) Reid. Swift v. Wlnterbotham 

(1873), L. R. 8 Q. B. 244. OmerdUy, Mentd. Callander v. 

Howard (1850), 10 O. B. 290. 


Sub -SECT. 6. — What Acknowledgments are 

Sufficient. 

Note. — By Statute of Frauds Amendment Act, 
1828 (c. 14), «. 1,0?/ acknowledgments must he in 
writing. Several of the cases quoted below refer to 
verbal acknowledgments, but are nevertheless retained 
here as the same reasoning would probably apply 
had the acknowledgment been in writing. 

A. In General. 

409. Necessity for promise to pay — ^Express or 
implied.] — Everett v. Robertson, No. 513, post. 


a debt does not take the case out of 
the Statute unless made In some 
wrltinfif signed by the party chargeable 
thereby. — Bell & Moore v. Swart 
(1899), 16 S. O. 404.— S. AP. 


m. .) — Neethlino V. Be Wit, 

[1910] O. P. D, 205.— S. AF. 


PART II, SECT. 8, SUB-SECT. 6.— B. 

401 1. NecessUy for.] — Mahala- 
XSHMIBAI f>. NaOEBHWAR PURSHOTAM 
(B^TO OP) (1886), I. L. R. 10 Bom. 71.— 


40111. .] — Gangadharrao Ven- 

KATESH V. Shidramapa Balapa Desai 
(1894), I. L. R. 18 Bom. 586.— IND. 

401111. — — ,] — In order that an 
acknowledgment of a debt should be 
effectual to save limitation it must be 
signed by the person to be bound 
thereby. — Dharam Das v. Qaroa 
Davi (1907), I. L. R. 29 All. 773.— IND. 

4041. Sufflciency of — Signciture of 
agent.] — Ball v. Parker (1876), 39 

0. R. 488.— CAN. 


40411. .) — ^Mathura Das 

V. Babu Lal (1878), I. L. R. 1 All. 
683.— IND. 

PART II. SECT. 8, BUB-SECT. 6.— A. 

409 i. Necessity for promise to pay—^ 
Express or imnZied.)— DouGALL v, 
Cline (i860), 6 U; C. R. 646.— CAN. 

409 ii. Lyon t>. Tifpaiiy 

(1866), 16 C. P. 197.— CAN. 

409111. .1 — An acknowledg- 

ment of a debt without an express or 
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Liverpool. Should I be fortunate in my adven- 
tures, you may depend on seeing me in Bristol ; 
otherwise, I must arrange matters with you as 
circumstances will permit.” Deft, did not show 
that there were any other matters besides the 
promissory note to which the letter could refer t — 
Held : it was properly left to the jury to decide 
whether this letter referred to the matter of the 
promissory note, &; was a sufficient acknowledg- 
ment to take the case out of the statute. — Frost 
V. Bbngough (1823), 1 Bing. 206 ; 8 Moore, 0. P. 
180 j 1 L. J. O. 8. C. P. 96 ; 130 E. B. 107. 

Annotatione : — Distd. Fearn v. Lewis (1820), 4 C. & P. 173 ; 
BrLratooke v. Smith (1833), 1 Or. & M. 483. PoUd. Bird 
V. Gammou (1837), 3 Bing. N. C. 883. Bald. Tanner 
Smart (1827), 6 B. & C. G03. 


417. .] — Linsell V. Bonsor, No. 

680, post. 

418. .] — Bird v. Gammon, No. 557, 

post, 

419. .] — Circuit v. Dixon (1844), 

2 L. T. O. S. 376. 

420. Judge.] — Snook v. Hears, No. 684, 

post. 

421. .]^ — CoLLis V. ^Stack, No. 466, 

post. 

422. Unless document to bo explained 

by extrinsic evidence.] — (1) The following letter 
from deft, to pltfs.’ attorney was held not to be a 
sufficient acknowledgment of a debt to take the 
case out of Statute of Limitations : “ Since the 
receipt of your letter, & indeed for some time 
previously, I have been in almost daily expectation 
of being enabled to give a satisfactory reply to 
your application respecting the demand of Messrs. 
M. against me. I propose being in Oxford to- 
morrow, when I will call upon you on the matter.” 

This letter contains nothing that can be con- 
strued as an acknowledgment of the debt ; the 
utmost that can be said of it is that it is evasively 
worded so as to avoid any direct acknowledgment 
(Lord Abingeb, C.B.). 

The document, in order to take the case out of 
the statute, must either contain a promise to 
pay or an acknowledgment from which such 
promise is to be inferred (Parke, B.). 

(2) The construction of a doubtful document, 
^ven in evidence to defeat Statute of Limitations, 
is for the ct., & not for the jury. If it be explained 
by extrinsic facts, they are for the consideration 
of the jury. — Morrell v. Frith (1838), 3 M. & W. 
402 ; 1 Horn & H. 100 ; 7 L. J. Ex. 172 ; 2 Jur. 
619 ; 169 B. R. 1201. 


Annotationa : — As to (1) Distd. Humphreys v. Jones (1845), 
14 L. J. Ex. 254. Retd. Liddell v. Kobinson (1861), 17 
L. T. O. S. 61 ; Bponoer v. Hemmerde, [1922] 2 A, C. 507. 


423. .] — (1) J., a debtor, having 

sums due to him, handed the accounts to his 
creditor, & wrote “ I give the above accounts to 
you, so you must coUect them & pay yourself, 
& you & I will then be clear. J.” : — Held : this 
aclmowledgment did not imply a promise to pay. 


& was no answer, under Statute of Frauds Amend- 
ment Act, 1828 (o. 14), to a plea of Statute of 
Limitations. 

(2) Whether such a written acknowledgment 
be conditional or unconditional is a question for 
the ct., not the jury, except where the document 
is connected "with other evidence affecting the 
construction. — Routledge v. Ramsey (1838), 8 
Ad. & El. 221 ; 3 Nev. & P. K. B. 319 ; 1 Will. 
WoU. & H. 232 ; 7 L. J. Q. B. 166 ; 2 Jur. 789 ; 
112 E. R. 821. 

Annotations: — Aa to (1) Apld. Holland v. dark (1842), 1 

y.& C.Ch. Gas. 161. Re!d. Read v. Price (1909), 78 L. J. 

K. B. 1137. 

424. .] — ^A deed was executed 

by C. & D., reciting that 0. was indebted to D. 
in various sums, but that the precise balance 
was not yet ascertained, & that 0. was willing to 
pay to D. the balance that might be due to him, 

such balance to be ascertained & paid in manner 
hereinafter mentioned.” It then provided for 
submitting the accounts to arbitrators named in 
the deed. The arbitrators died before they made 
their award : — Held : this constituted an absolute 
promise to pay the amount due ; &, therefore, 
notwithstanding that clause, these recit^, coupled 
with extrinsic parol evidence as to the amount, 
were sufficient to take the case out of the operation 
of Statute of Limitations. This is a question of 
fact to be determined upon an examination of the 
whole instrument. — Dheslyn v. Dalby, Dalby 
V, Cheslyn (1840), 4 Y. & C. Ex, 238 ; 10 L. J. 
Ex. Bq. 21 ; 160 B. R. 993. 

Annotations : — Distd. Spong v. Wright (1842), 9 M. & W. 

629 ; Hales v. Stevenson (1862), 1 New Rep. 23. Rsfd. 

Williams r. Griffith (1849), 3 Kxch. 335 ; Re Astley & 

Tyldesley Coal & Salt Co. & Tyldesloy Coal Co. (1899), 

68 L. J. Q. B. 252. 

425. .] — Smith v. Thorne, No. 618, 

post. 


C, Unconditional Acknowledgments. 

428. Bare acknowledgment.]— The confession 
or acknowledgment of a debt will avoid Statute 
of Limitations. 

Promise of payment within the six years, 
though the debt were contracted long before, will 
evade Statute of Limitations ; but confession or 
only acknowledgment that he owed pltf. so much 
will not do it (Scroggs, C.J.). — Dickson v. 
Thomson (1080), 2 Show. 126 ; 89 B. R. 836. 

Annotations: — Consd. Scales v. Jacob (1826), 3 Bln^:. 638; 
Spencer v. Hemmerde, [1922] 2 A. C. 507. 

427. Evidence of promise to pay.] — 

Where an action is barrable by Statute of Limita- 
tions, 1623 (c. 16), a new promise will revive it ; 
so it is of an acknowledgment, because that is 
evidence of a promise. — ^Morse v. Braxton (1700), 
3 Salk. 228 ; 91 B. R. 793. 

428. .] — Williams v. Gun (1710), 

Fortes. Rep. 177 ; 92 E. R. 808. 

429. Acknowledgment amounting to promise to 
pay.] — Dickson v. Thomson, No. 426, ante. 


4201. Jvdge .] — ^Mabshaxl d. 

Smith (1870), 20 C. P. 366.— CAN. 

o. Acknowledgment made before debt 
barred.] — An acknowledgment made 
before the debt is barred by the 
Statute of Limitations Is oonstmed 
more liberally than one made after- 
wards, — Barrett v. Scott (1877), 3 
V. L. R. (L.) 222.— AUS. 

PART XI. SECT. 8, SUB-SECT. 6.— 0. 

4261. Bare acknowledgment.] — Cabs- 
LET V. MoFaRLANE (1893), 26 N. S. R. 
48.— CAN. 

426 U. ,]— An nnoondltlonal 

acknowledgment of the existence of 
a debt In a letter from debtor to 


creditor, coupled with a request for 
time to pay Is sufficient to prevent the 
barring of the debt by Statute of 
Limitations. — Waddell v. Caldwell 
(1914), 14 E. L. R. 332 ; 17 D. L. R. 
ill.— CAN. 

426 iii. .] — An admission or 

acknowledgment in writing is sufficient 
to give a new period of limitation, 
although a promise to pay on request 
is not inferrable from it. — ^Nijamudin 
V. Mahammadau (1869), i Mad. 385. — 
IND. 

426 iv. .1 — Umesh Chandra 

Mookebjee V. Saoxman (1869). 6 
B. L. R. 633, n. ; 12 W. R. 2.— IND. 

429 1. AdenowUdgment amounting to 


promise to pay.] — ^The law impllea a 
promise to pay where the aicknowledg- 
ment of the debt is unconditional, so 
as to prevent the claim beli^ baned 
by Statute of LimitationB. — B ank of 
Vancouver (In Liquidation) o, 
Kennedy (B. C.), [1919] S W. W. IL 
61.— CAN. 

429 11. .] — Re Heffrbn (Man A 

[1922] 2 W. W. R. 1038 ; 68 D. L. ^ 
766.— CAN, 

429 111. Dittmer V. Pryib 

(1899), 16 S. O. 478.— «. AF. 

d. Offer to confess judgment.]-^ 
A letter of deft, in which there ie an 
offer to confess judgment for a dent 
constitutes a suffloient acknowledgment 
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430. 

481. 


Sed. 8 . — Acknowledgments in uniting : Sub-aed* 6, 
C.&D.] 

— .] — ^Mobse V. Braxton, No. 427, ante. 
— ,1 — If a party, when he is arrested, 
say, “ I shall go to my attorney’s & pay the debt 
& settle it,” such statement is sufficient to take 
the case out of Statute of Limitations. — ^Triggs 
V. Newnham (1825), 1 C. & P. 631, N. P. ; subse- 
quent proceedings^ 10 Moore, C. P. 249. 

432. .1 — Bucket v. Church, No. 414, ani^. 

433. .] — Bateman v. Binder, No. 896, ante. 

434. .] — Philips v. Philips, No. 616, post. 

435. .] — ^A. gave to B. a promissory note, 

dated Oct. 1834, for £837 1«. 6d., payable on 
demand. In Dec. 1834, demand was made, & 
A. then promised to pay interest, & signed an 
imstamped memorandum, dated Dec. 2, 1834, as 
follows ; I promise to pay to B. £837, with £4 
per cent, interest thereon. — ^A.” Neither principal 
nor interest was paid ; but, in Jan. 1848, A. wrote 
to B. a letter referring to a promissory note for a 
djebt which he acknowledged, & promised thereby 
to pay ; — Held : in the absence of proof of the 
existence of any other promissory note to which 
it could relate, the letter of 1848 must be taken 
to refer to the promissory note of Oct. 1834, & 
thus to take it out of Siatute of Limitations. — 
Spickernell V. Hotham (1854), Kay, 669 ; 2 
Eq. Bep. 1103 ; 2 W. R. 638 ; 69 E. B. 285. 

Annotations: — ^Refd. MoGuffle v. Burleigh (1898), 78 L. T. 
264. Mentd. Mills v. Borthwick (1865), 35 L. J. Oh. 31 ; 
Re Dixon, Heynos v. Dixon, [1900] 2 Ch. 561 ; Re Plutnp- 
tro’s Marriage Settlmt., Underhill v. Plumptro, [1910] 
1 Ch. 609 ; Pollan tJ. Koe, [1913] 1 Ch. 9 ; Re Cavendish 
Browne’s Setthnt. Trusts, Horner v. Rawle (1916), 61 
Sol. Jo. 27. 


436. .] — Be River Steamer Co., Mit- 

chell’s Claim, No. 412, ante. 

437. ‘.1 — Bartley v. Lees (1896), 11 

T. L. R. 243. 

438. General acknowledgment.] — Baillie v. 
iNCHiQUiN (Lord), No. 608, post. 

439. Promise to pay part ol debt — Part recover- 
able.] — Williams v. Gun (1710), Fortes. Rep. 
177 ; 92 E. R. 808. 

Where amount disputed .] — See Nos. 663- 

667, post. 

440. Acknowledgment of signature — Promis- 
sory note.] — Anon. (1717), 12 Vin. Abr. 192. 

441. Receipt — For further advance — Indorsed 
on promissory note for first advance — Whether good 
acknowledgment of first advance.] — The borrower 
of money gave the lender the following memoran- 
dum : ” I owe you £100, C. R., July 30, 1821 ” ; 
underneath was written, ” Aug. 17, received £50, 
C. R. ” : — Held : the latter item, which was within 
six years of the commencement of the suit, did 
not amount to such an acknowledgment of the 
existence of the prior debt, so as to take it out of 
Statute of Limitations. — Robarts v. Robarts 
(1828), 3 C. & P. 296 ; 1 Moo. & P. 487 ; 6 L. J. 
O. S. C. P. 117. 

442. .] — ” Received of A. £150, which I 

promise to pay on demand, with interest,” is a 
promissory note, & requires to be stamped as 
such. Where, therefore, an instrument in these 
words, on being produced in evidence, was 
stamped with a receipt stamp : — Held : an 
acknowledgment by deft., that he owed the party 
to whom it was given, the sum mentioned in the 
note, was sufficient to entitle the exors. of the 
latter to recover on an account stated, although 
the consideration for which the note was g[iven, 


was goods sold & delivered, for which there was 
no count in the declaration. — ^Ashby v. Ashby 
(1829), 8 Moo. & P. 186 ; 7 L. J. O. S. 0. P. 221. 

Annotation: — Mentd. Breokon v. Smith (1834), 1 Ad. & El. 
488. 

443. .] — In an action for money lent, 

evidence was given of an acknowledgment of a 
debt of from £160 to £180, & a document was also 
put in as follows : ‘‘ Received the sum of £170 
for which I promise to pay interest at the rate 
of £6 per cent. ” : — Held : (1) this was not a pro- 
missory note nor an agreement of the value of 
£20 but an acknowledgment of a debt of £170 so 
as to take the debt out of Statute of Limitations ; 
(2) this document did not require to be stamped 
either as a receipt, a promissory note, or an agree- 
ment. — Taylor v. Steele (1847), 16 M. & W. 
666 ; 16 L. J. Ex. 177 ; 11 Jur. 806 ; 153 E. R. 
1357 ; sub nom. Taylor v. Field, 2 New Pract. 
Gas. 221 ; 9 L. T. O. S. 79. 

444. Request by debtor to creditor to deduct 
debt from contra account.] — (1) An attorney who 
has several demands against his client, some of 
which are barred by Statute of Limitations, has 
no right to appropriate, in payment of the demands 
so barred, a sum received by him on account of 
his client for damages recovered in an action. 

(2) In an action of assumpsit, deft, pleaded a 
set-off, to which pltf. replied the Statute of 
Limitations : — Held : a letter by pltf., giving deft, 
credit for a sum of money received on Ms account, 
& requesting him to deduct the amount of his 
cross demand upon him, from his bill, without 
specifying that amount, was a sufficient acknow- 
ledgment to take the case out of Statute of 
Limitations. — Waller v. Lacy (1840), 8 Dowl. 
663 ; 1 Man. & G. 54 ; 1 Scott, N. R. 186 ; 9 
L. J. C. P. 217 ; 4 Jur. 435 ; 133 E. R. 245. 

Annotations: — As to (1) Consd. Smith v. Betty, [1903] 2 
K. B. 317. As to (2) Distd. Williams v. Griffith (1849), 
3 Exch. 335. Befd. Courtenay v. Williams (1844), 3 Hare, 
.539 ; Sidwell r. Mason (1857), 2 H. & N. 306. Generally, 
Mentd. Ivimoy v, Marks (1847), 16 M. & W. 843 ; Cook 
V. GlUard (1852), 1 E. & B. 26 ; Haigh r. Ousey (1857), 

7 E. & B. 678 ; Pigot v. Cadman (1857), 1 H. & N. 837 ; 
Pilgrim v. Hirschfeld (1863), 3 New Hop. 36 ; Re Mer- 
cantile Lighterage Co., [1906] 1 Ch. 491 ; Cobbett v. 
Wood, [1908] 2 K. B. 420 ; Re Oshom & Oisborn, [1913] 
3 K. B. 862. 

445. BUI of exchange — Given for statute barred 
debt.] — A bUl of exchange was given by a bkpt, 
to a creditor, in consideration of an advance of 
money made more than six years before the bill 
was given. Five years after the proof was made 
& dividends had been received upon it, the comrs. 
ordered the proof to be expunged on the ground 
that the bill was not such an acknowledgment 
as took the case out of Statute of Limitations ; — 
Held : the bill was sufficient for that purpose & 
the proof must be restored . — Re Bentley, Ex p. 
Wilson, Ex p. Wyman (1841), 1 Mont. D. & De G. 
686, Ct. of R. 

Annotation : — Mentd. Re T&it, Exp. Harper (1882), 21 Ch. D. 
637. 

449. Promise to give credit in contra account.] — 

In 1845, J. lent pltf. £200, on the security of the 
joint & several promissory note of himself & two 
sureties. Between Nov. 1845, & Feb. 1847, J. 
bought of pltf. goods to the amount of £17. In 
July, 1847, pltf. remitted J. £10 for interest due 
on the note, & at the same time sent his biU for 
the goods. J. wrote in answer : I beg to 

acknowledge the receipt of £10 cash, & the bill, 
amounting to £17, both of which sums I have 
placed to your credit. I have inclosed your biU ; 


to deprive dett. ot the benefit of Statute 
m Limitations.— W rstbbn Foundry 
& Metal Co., Ltd. v. Stevens (H. I.) 


Co., [1919] 3 W. W. R. 1031; 16 
Alta. L. R. 134.*M3AN. 
t. Promissory nets operates as 


acknowledgment — promise .] — Faqut 
V. Carrier (1932). 68 D. L. R. 598 ; 
64 S. 0. R. Sl.-^AN. 
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receipt it, & return it to me by post.’* It did 
not appear whether pltf, had sent back the biU 
receipted. ^ In Feb. 1853, & after the death of J., 
the promissory note was paid by one of the 
sureties, without taking credit for the £17. In 
May, 1853, pltf. sued the administratrix of J. 
for the £17, when she pleaded Statute of Limita- 
tions ; — ITeld : the above letter was a sufficient 
promise within Statute of Frauds Amendment 
Act, 1828 (c. 14), to take the case out of Statute of 
Limitations. — E vans v. Simon (1853), 9 Exch. 
282 ; 23 L. J. Ex. 16 ; 18 J. P. 9 ; 156 E. R. 121 ; 
mib nom. Simon v. Evans, 2 C. L. R. 410 ; 2 W. R. 
40 ; 8tib nom, Symons v, Evans, 22 L. T. O. S. 
122. 

447 . Agreement by one debtor — To creditor’s 
taking dividend under assignment of bankrupt 
debtor — “ Without prejudice to creditor’s claim for 
balance.”] — O ockrill v. Spabkes, No. 695, post. 

448 . Indorsement by maker of promissory note 
—Signature of debtor & date.] — L. in 1846, pro- 
mised to pay, three months after date, to B. or 
to C., his wife, the sum of £500. B. died in 1863, 
leaving 0. surviving. There was an indorsement 
on the note in L.’s handwriting of his name & 
the year 1866. C. died in 1868 : — Held : it was 
not intended to make a new note, & there was a 
sufficient acknowledgment to exclude Statute of 
Limitations. — B oujidin v. Greenwood (1871), 
L. R. 13 Eq. 281 ; 41 L. J. Ch. 73 ; 25 L. T. 782 ; 
20 W. R. 166. 

449 . Necessity for statement that debt owed by 
writer of acknowledgment.] — J. was a trustee of a 
settlement by which the T. estate was settled on 
the wife of deft, for life to her separate use without 
power of anticipation. J. lent money to deft., 
& for some time, with the wife’s consent, the rents 
of the T. estate were applied towards payment of 
the debt, the wife giving receipts for them. In 
Oct. 1879, deft, wrote to J., “ I thank you for 
your very kind intention to give up the rent of T. 
next Christmas, but I am happy to say at that 
time both principal & interest will have been 
paid in full ” : — Held : tliis was not an acknow- 
ledgment which would take the debt out of Statute 
of Limitations. 

It is not enough for the writing of an acknow- 
ledgment to refer to a debt as being due from 
somebody, but the letter on its fair construction 
as read by the light of surrounding circumstances 
must be an admission that the writer himself owes 
the debt. — G reen v, Humphreys (1884), 26 
Ch. D. 474 ; 63 L. J. Ch. 625 ; 51 L. T. 42, C. A. 

Annnlniions : — Consd. Firth v. Slingrsby (1888), 68 L. T. 481. 

Apld. Re Buskin, Ex p. Farlow (1894), 15 II. 117. Consd. 

Fettcs V. Robertson (1921), 37 T. L. R. 581 ; Spencer v. 

Hemraerde, fl922] 2 A. C. 507. Refd. Curwcn r. Milburn 

(1889), 42 Ch. D. 424. 

D. Conditional Promises, 

450 . Whether sufficient — On fulfilment of con- 
dition.] — T anner v. Smart, No. 490, post, 

451 . .] — Kennett V. Milbank, No. 

661, post. 


out of the statute, must be absolute ; or, if 
conditional, the condition must be proved to have 
been performed. Where, therefore, a party 
stated, ” These sums I mean honourably to pay, 
& I shall not avail myself of the Statute of Limita- 
tions. When 1 may bo able to pay you I cannot 
now say ” : — Held : if any promise at all, that 
this was only conditional, & pltf. must prove 
deft.’s ability. — Woodham v. Hollis (1833), 3 
L. J. R. B. 70. 

458. .] — A. having signed, as surety 

for B., a joint & several promissory note made 
by A. & B., & being called upon after B.’s death 
for payment of the money due upon it, requested 
the holder to apply to B.’s extrix., stating, in 
writing that “ what she should be short he would 
assist to make up.” The extrix. having been 
applied to, but not paying anything : — Held : A.’s 
conditional promise of payment became thereby 
absolute, & rendered him liable in an action 
brought against him on the note more than six 
years after its date, & after a reasonable time 
for payment by the extrix. had elapsed. — Hum- 
phreys V. Jones (1845), 14 M. & W. 1 ; 14 L. J* 
Ex. 254 ; 9 Jur. 333 ; 153 E. R. 304. 

454 . .] — Hammond v. Smith, No. 

170, ante. 

456 . .] — Lee v. Wilmot, No. 514, post 

456 . .] — In the year 1859 deft. B., 

together with his two brothers, made a joint & 
several promissory note to secure a sum of money 
advanced by pltf. to one of the brothers. No 
acknowledgment of liability was made by him 
until Sept. 1870, when the brother to whom the 
money was advanced having failed to pay the 
amount, pltf. applied for payment to the said 
B., who, in reply, wrote to pltf. as follows : ” I 
suppose I & my brother Thomas signed the note 
of hand to serve my brother Robert, therefore 
we trust you will use such means that you know 
will make him pay, he having plenty by him 
before you ask us, you being able to do that which 
we should not like to take in law with a brother. 
Please don’t let him know you have applied for 
the money, & oblige, yours respectfully, B. Mit- 
chell. You had better send him a writ at once ” ; 
— Held : this was a sufficient acknowledgment, 
or promise to prevent the operation of the Statute 
of Limitations [ Statute or Frauds Amendment 
Act, 1828 (c. 14)]. — Fisk v. Mitchell (1871), 24 
L. T. 272 ; 19 W. R. 798. 

457 . .] — Re River Steamer Oo., 

Mitcheix’s Claim, No. 412, ante. 

458 . .] — In May, 1874, deft., in 

answer to a demand of a debt incurred by him, 
wrote to pltfs. as follows : ‘‘I shall be glad as 
soon as my position becomes somewhat better, to 
begin again & continue with my instalments.” 
In Sept. 1876, he again wrote : ” Since the 

present year I find myself in a more ^hopeful 
sphere, which, as soon as the general commercial 
crisis gives way, will render to me more than 


PART II. SECT. 8, SUB-SECT. 6.— D. 

4601. Wheiher auWnent — On fulfil- 
ment of condition .] — To take a case out 
of the Statute, slight evidence is 
sufficient, but the recognition of 
liability must be unequivocal, or the 
promise must be unoondltlonal, or the 
condition performed. — Carpkntkr v. 
Vandbrlip (1840), 2 Ont. Dig. 4029. — 
CAN. 

45011 . Young «. Moors 

(1864), 23 U. C. R. 151.— CAN. 

460 ill. .] — Roblin V. Mc- 

Mahon (1889), 18 0. R. 219.— CAN. 

450 iv. .] — ^In order to take 


a case out of the operation of Statute 
of Limitations the writing signed by 
the party ohaiweable must be either 
an express acknowledgment of the 
debt, an unconditional promise to 
pay the same, or a conditional promise 
to pay, the condition of which has been 
fulfilled. — ^McNbilu v. MoEaohrrn 
(P. E. I.) (1914), 14 B. L. R. 247 ; 20 
D. L. R. 971.— CAN. 

450 V. .1 — ^Youno t). Man- 

OALAPILLY Ramaita (1867), 8 Mad. 
308.— IND. 

460 vi. .1 — Arunaohblla 

Row Bahadur v. Ranolah A^a Row 


Bahadur (1906), I. L. R. 29 Mad. 619. 
—IND. * 

450 vii. .] — Hodobns v. 

Graham (1831), Alo & N 49. — IR. 

460 vili. .] — ^Maunsell e. 

Hedges & Davies (1851), 2 I. C. L. K. 
88 ; 4 Ir. Jur. 93. — IR. 

450 ix. Holmes v. Smith 

(1857), 7 1. C. L. R. 461.— IR. 

460 X. .] — Driver v. Lear- 

mouth (1872), 1 J. R. 41. — ^N.Z. 

f. Offer of payment in por- 

ti^tar manner. h-A letter, simply 
acknowledging a debt, impii^ a 
promise to pay ; but It it also points 
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Sect, 8, — Ackfwwlec^mente in writing : Sub-eeot, 6, 

D, <& B. (g).] 

necessary for living.” At tlie trial deft, admitted 
that in one year since 1874 his income was greater 
by £14 than it had been in that year ; but no proof 
was adduced that the ” general commercial crisis ** 
alluded to in deft.’s letter of Sept. 1876, had given 
way : — ffeld : if deft.’s letters constituted such 
acknowledgments as to warrant the Inference of 
promises to pay, they were conditional promises 
only, & there was no proof of the substantial ful- 
filment of the conditions. — ^M bybrhoff v. Froeh- 
IJCH (1878), 4 C. P. D. 68 ; 48 L. J. Q. B. 48 ; 
39 L. T. 620 ; 27 W. B. 258, 0. A. 

_ r. Davies, Same v. Withers 

(iy04), 90 L. T. 480. 

459 . ,] — On July 24, 1882, K. gave 

a promissory note payable on demand for £3,000 
to the Duke of B. The money was not actually 
advanced till Sept. 8, 1882. The money was 
intended to buy a seat for K. on the New York 
Stock Exchange, & between Jiily 24 & Sept. 8, 
1883, K. had gone to New York. In 1883 K. 
returned to England. On Apr. 16, 1884, the 
Duke of B. died, having by nis will appointed 
liis exors. & pltf., the present duke, his residuarv 
legatee. On Nov. 19, 1885, K. wrote to pltf. 
in the following terms : “ The great kindness of 
3 our father on every occasion, & more especially 
the money that he loaned me to purchase my 
seat on the New York Stock Exchange place 
me now in your debt. ... I must now leave it 
entirely to your generosity whether you will 
have me liquidate the loan I have mentioned on 
the sale of my scat in New York.” K. sold his 
seat in 1887, & died in Apr. 1888. In Dec. 
1888, pltf 8. brought this action on the promissory 
note against the extrix. of K. to recover £3,000 
& interest ; — Held : the letter of Nov. 19, 1885, 
was an acknowledgment of the debt sufficient to 
take the case out of the Statute of limitations, 
1623 (c. 16). 

I am of opinion that, at any rate, putting the 
letter in the most favourable light for deft., that 
amounts to a conditional promise to pay upon the 
sale taking place, & in point of fact the ^e has 
taken place (Kay, J.). — Buccleuch (Duke) v, 
Eden (1889), 61 L. T. 860 ; 6 T. L. R. 690. 

400. ,] — The promoters of a scheme 

for making a railway, & for the purchase in 
connection therewith of a certain canal, in 1880 
appointed pltfs. to act as their solrs. upon the 
terms that they, pltfs., ” would give their services 
gratis in the event of the application to Parlia- 
ment fading, or the capital not being raised,” & 
pltfs. agreed on the condition that, if an Act 
were obtained & ” the capital raised,” they should 
be paid their professional charges. Pltfs. took 
the necessary steps for the obtaming of an Act, 
& in 1882 an Act was passed incorporating the 
CO. By the Act the co. were authorised to make 
the canal undertaking & capital separate, & to 
create a separate ” canal capital ” which they 
did. In 1883 the ” canal capital ” was wholly 
issued, but the residue of the capita], the ” railway 
capital,” had not yet been issued. After incor- 
poration, pltfs., by arrangement acted for the co. 


on the same terms as they had done previoudy 
for the promoters. A dispute arose as to whether 
pltfs. were entitled to their professional ohar^ 
b^ore the issuing of the ‘‘ railway capital 
&, within six years before action brought the co. 
wrote to pltfs, that ” no application for further 
payment can be entertained imtil your outstandmg 
bills of costs have been delivered to the co. for 
their examination & consideration ” ; & again 

that ” the board cannot entertain your application 
for a further payment imtil the taxation of your 
several bills of costs has been completed,” 
bills had been delivered & taxed, & in an action 
for the recovery of the same : — ffeld : in ai^wer 
to a defence of the Statute of Limitations, if the 
years’ limitation applied, the letters amounted 
to a conditional promise to pay the bills when 
taxed, & as the condition had been performed 
there was a sufficient acknowledgment to take 
the case out of the statute, & as pltfs. were not 
employed for reward by the promoters, they 
could maintain an action for these costs against 
the co. under sect. 204 of the Act, that ” all costs, 
etc,, of & incident to the preparing for, obteimng, 
& passing of the Act should be paid by the co., 

&> the period of limitation would in that case be 
twenty years. — Nichols v. Regent’s Canal Co. 
(1894), 63 L. J. Q. B. 641 ; 71 L. T. 249 ; 38 Sol. 
Jo. 681 ; on appeal, suh nom. Nichols v. North 
Metropolitan By. & Canal Co. (1890), 74 L. T. 
744, H.L. . 

481. .] — Debtor before the expiration of 

six years after a debt was incurred wrote to the 
creditor as follows : ‘‘I am willing to sell the 
5,230 shares that I hold in ” a certain co. ” for 
the sum of £816 4s. 6d,, & in the event of my 
doing BO I wiU with the money pay the 10s. 
call due on 629 of the above shares, amounting to 
£314 10s., & the balance in settlement of my 
account with ” the creditor ‘‘ amounting at 
Dec. 31 last to £501 14s. 6d.” Deft, did not sell 
the shares i—Held : this letter contained merely 
a conditional promise to pay the debt, & as the 
condition had not been performed the^ letter did 
not take the case out of the Statute of Limitations. 
—Barrett (B.) & Son, Ltd. v. Davies (1904), 91 
L. T. 736 ; 21 T. L. E. 21, C. A. 

402. Offer ol payment In particular 

manner — Offer not accepted.] — Buckmaster v. 
Bussell, No. 595, post. 

See, also, Nos. 507-614, post. 

E, Expressions of Present IndbilUy to Pay. 

(a) Where Unconditional Achnowledgmeni, 

468. Definite promise to pay— By instalments.] 
— A promise by a deft, to pay a debt by instal- 
ments, when he is able is sufficient to take a case 
out of Statute of Limitations, without proof of 
time being given, or of the ability of the par^. 
Thompson v. Osborne (1817), 2 Stark. 98, N. P. 

Annotations: — Oonsd. Soalee v. Jacob (1826), 3 Blnff. 638. 
Befd. Irvlnif v. Veitoh (1887), 8 M. & W. 90. 

404. .]— Lee v, Wilmot, No. 614, 

post. 

405 , At definite future date.] — A., having 

become bkpt. in Aug. 1819; wrote, in Nov. 1826, a 
letter to B., in which he spoke of a debt of £98 16«. 


mode of payment, | acknowledgment to take the oaee out i 


is thereby qualified, & will not take 
a simple contract debt out of Statute 
of Limitations. — Re^ Littlbs (1847), 


T TT/. "D ow * 


461 i 


lanrM,. 4 -a. 


1 — Whore a party, in 


of the Statute. — Billings v. Rust 
(1838), 1 Thom., lit ed. 61 ; 2nd ed. 
88.— CAN. 

.. JV. Mbtoaltie 

(1850), 17 U. O. R. 888.— 43AN. 

461111. J— Walsh e. Herman 

I, 18 B. 0. R. 814 ; 7 W. L. R. 
.—CAN. 


401 iv. .) — Etrb V . McFarlanb 

(1910), 14 W. L. R. 247.— CAN. 

PART 11. SECT. 8, SUB-SECT. 6.— 
E. (a). 

4681 . Definite promise to pay^By 
inMalwenfe.!— H epbu^ t. 'MoDon 
NULL, [19181 26 0. L. R. 199 ; 86 
N.ITw. W. N. 118.— AUS. 



Part II. — Simple Contract Debts and Personal Actions. 363 


diw hino. to B., & said {inder alia) as follows : 

ijy the end of next month I shall have my 
bankers ^count here, & I shall remit the sum due 
to you in a draft on them.” In indebitatus 
Msunwatt hy against A. for the sums men- 
tioned i—Held : the letter contained a sufficient 
promise to answer a plea of Statute of Limita- 
tions, plea of bkpcy. ; & also to render the 
plea ^^pcy. applicable to the case, it must be 
shown that the debt existed prior to the bkpcy. — 
L^g V. Mackenzie (1830), 4 0. & P. 463, N. P. 

wo. -.] — ( 1 ) P 2 tf. having applied to 

deft, for payment of a debt deft, wrote in answer, 
i shall repeat my assurance to you of the cer- 
tainty of your being repaid your generous loan, 
.^t matters remain as they are for a short time 
& all will be right. The works I have been 
appointed to, but they are not yet worked with 
the full complement of labour ; this term will 
d^ide the matter ” : — Held : a sufficient acknow- 
mdgment in answer to a plea of Statute of Limita- 
tions. The question in those cases is, whether 
the statement as to the time of payment is merely 
an excuse or the condition on which payment is 
to be made. 

(2) The construction of letters of this kind is 
for the ct. (Watson, B.).— Collis v. Stack (1857), 
1 H. & N. 605 ; 26 L. J. Ex. 138 ; 28 L. T. O. S. 


4/7a. 


(1886), 2 T. L. B. 808. 

478. “ As soon 


.] — Ohappi-b V. Mbgqison 


as affairs can be 


Everett v. Robertson (1858), 28 
T,’.« Buckmaster v, Rusflell (1861), 8 
Jiir. N. S. 155. Refd. Comforth v. Smlthard (1869), 29 
500^' ' Chaaeraore t>. Turner (1875), L. R. 10 Q. B. 

487. 


•] — The statement in a letter 

I am really sorry to keep you so long waiting for 
your money, but I shall be taking some money 
next month, I think, without fail, & wiU then try 
^ you,” is sufficient admission to take 

a debt out of Statute of Limitations, & is not 
conditional. — Pryke v. Hill (1898), 79 L. T. 738. 
Annotaiion Reid, Fott^ v. Roberteon (1921), 37 T. L. R. 

Ool. 

468. 


— •] — To an action for recovery 

of a debt due on a bill of exchange deft, pleaded 
Statute of Limitations. Shortly before the com- 
mencement of the action & after the time fixed by 
the statute had run, deft, wrote, in answer to a 
formal demand for payment by pltf.’s solrs., “ I 
admit I owe your client the sum of £210 5s, but 
^ meet this liability at the moment 

^though I hope to call upon you within fourteen 
days to make a definite proposal for repayment of 
that amount with interest from date of loan ” : — 
Held: this was a sufficient acknowledgment to 
prevent the operation of the statute. — Cooper v. 

[1909] 1 K. B. 406 ; 78 L. J. K. B. 680 ; 
100 L. T. 251 ; 63 Sol. Jo. 243, C. A. 

^nnofo/fons Refd. Brown v. Mackenzie (1913), 29 T. L. R. 

310 ; Fettes v. Roberteon (1921), 37 T. L. R. 581 ; Spencer 

V. Hemmerde, [1922] 2 A. C. 607. 

469. Quallfled by request for time.] — 

Dodson v. Mackey, No. 653, post. 

470. At early date In future.] — Edmonds 

V. Goater, No. 878, ante. 

— Chapplb V. Mbgqison 
(1886), 2 T. L. R. 808. 

«« early date in future. 

I will pay your account as soon as 

S ®®*lble, but I oannot do it now,” 

: 1 had meant to pay yon, but I 

oannot until something turns up at B.,” 
are such acknowledgments of debt as 
to prevent a claim being prescribed 
unde r Law 14 of 1801 . — Ciakk v. Jes's 
K noDTOUC (1894). 14 N. KR. 118“- 

-.J — HtmuNB ’V. Bepdt 


arranged.**] — C hasemobb v. Turner, No. 631, 
post. 

474. Definite acknowledgment of sum being 
due.] — “ I beg to say I cannot comply with your 
request. The best way for you would be to send 
me the bill you hold, & (hraw another for the 
balance of your money, £30 9fl. 9d.’* : — Held : a 
sufficient acknowledgment that £30 9s. 9d. was 
due, to take the case out of Statute of Limitations. 
—Dabbs v. Humphries (1834), 10 Bing. 446 ; 4 
Moo. & S. 286 ; 3 L. J. C. P. 139 ; 131 E. R. 977. 

476. .]-^OLLis V. Stack, No. 466, ante. 

476. .] — The following letter was held to 

be an acknowledgment from whence a promise to 
pay might be implied, so as to rebut Statute of 
Limitations ; “In reply to your statement of 
account received, I am ashamed the account has 
steod so long. I must beg to trespass on your 
kindness a short time longer tiU a turn in the trade 
takes place, as for some time things have been 
very flat, yours, J. S.”— Cornforth v. Smithard 
(1859), 6 H. & N. 13 ; 29 L. J. Ex. 228 ; 8 W. R. 
8 ; 157 E. R. 1081. 

Annotations: — Consd. Chanemore v. Turner (1876), L. R. 10 

Q. B. 600 ; Firth v. Slingsby (1888), 58 L. T. 481. Reid. 

Lee r. Wilmot (1866), 35 L. J. Ex. 175. 

477. .] — Pltf., a married woman, naa lenu 

deft. £20 (her own money) during her husband’s 
lifetime, for which deft., shortly after the husband’s 
death, viz., on July 16, 1867, gave pltf. an I.O.XJ. 
On Oct. 12, 1870, deft, wrote to pltf.’s agent, 
“ Yours of the 10th instant received, respecting 
Mrs. W.’s claim upon me. It is totally out of my 
power at the present time to liquidate the whole 
or even part of same. I am in the anticipation 
of a better position, &, should I be successful, 
Mrs. W.’s claim shall have my first consideration. 
Meanwhile, I shall be pleased to pay a reasonable 
interest on the amount. Show this letter te 
Mrs. W,, & tell her the claim has not been forgotten 
by me, & shall be liquidated at the earliest oppor- 
tunity possible ” : & on Mar. 6, 1871, deft, again 
wrote, “ At present it is utterly out of my power 
te do anything. I am willing to endeavour te pay 
it (the debt) off by easy instalments ; or I am 
willing to pay you any reasonable interest to let 
the matter remain for the present,” etc. In an 
action for money lent, with a count upon a 
promise to pay in consideration of pltf.’s forbear- 
ance to sue upon the I.O.U. : — Held : these 
letters amounted to a sufficient promise, founded 
upon a good consideration to take the case out of 
Statute of limitations. — ^Wilby v. Elqeb (1875), 
L. R. 10 0. P. 407 ; 44 L. J. C. P. 254 ; 32 L. T. 
310. 

478. ,] — A debtor wrote in reply to a 

demand by his creditor for payment, “ I don’t see 
how it is possible for me to be indifferent on the 
matter of this debt. If I were able in any way to 
reduce it further, you ma^ be quite sure I should 
do so ” ; — Held : a sufficient acknowledgment to 
take the debt out of Statute of limitations. — Re 
Buskin, Hx p. Fablow (1894), 15 B. 117, 


(1874), 6 N. W. 160.— IND. 

cKknowledgment of sum 

aS. 

-474 111. — — — ^An acknowledgment 
rtuwfiiik of Statute of 
UnaltatJons against the debt is suffloient 
if it either expressly or by Implication 
amount to an unoonditional aoknow* 


lodgment of the debt or to a promise 
to pay. The mere fact that a letter 
expresses an inability to pay at present 
does not make the acknowleagment 
conditional. — Re BCeffren (Man.), 
[1922] 2 W. W. R. 1038 ; 68 D. L. R. 
706.— CAN. 

474 iv. .]— Martini). OBooHaAN 

(1850), IS I. L. R. 403.— IR, 

474 V. — — — ^Hofv t). Ltndbsrc 
(1901), 8 Nfld. L. R. 604.— MFLD. 
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Sect, 8 . — Acknowledgmenta in writing: Sub-sect, 6, 
E, (a) dt (b).] 

479 , .] — Whitcombe v. Stberb (1903), 19 

*X' L H 697. 

A.nnotaii(yn : — Rold. Fettes v. Robertson (1921). 37 T. L. R. 
581. 

430. .] — Cooper v. Kendall, No. 468, ante. 

481 , .] — pitf. sued deft, for money lent. 

To the defence that the claim was barred by 
Statute of Limitations, pltf. relied on the following 
letter written to him by deft, as being a sufficient 
acknowledgment to prevent the operation of the 
stetute : “ I do not forget, old friend, the debt I 
owe you & which I do wish I could wipe out. 
Why, it must be at least six years since you cabled 
me promptly the help I then needed” : — Held: 
this letter constituted a sufficient acknowledgment 
to prevent the operation of Statute of Limitations. 
— ^Brown V. Mackenzie (1913), 29 T. L. R. 310. 

Annotation : — Reid. Fettes v. Robertson (1921), 37 T. L. R. 
581. 


482. .] — To an action brought by pltf, to 

recover the amount due upon a promissory note 
deft, pleaded Statute of Limitations. Pltf. relied 
upon two letters written by deft, as taking the 
case out of the statute. In the first, written in 
reply to a letter from pltf.’s solrs. demanding pay- 
ment, deft, wrote, ” If I could pay Miss Pai'son 
even the smallest portion of the sum I owe her, 
there would be no necessity for pressure : it would 
be a great pleasure to do so, & come what may, if 
I am ever in a position to do so, it will be done 
promptly.” In reply to a further letter from 
pltf.’s solr. deft, wrote, ” I can say nothing 
different to what I did iDefore. I unfortunately 
owe thousands, & I have no means of any sort or 
description, whatever ; if I could, I should gladly 
pay Miss Parson something ” : — Held : upon the 
construction of the letters, there was an admission 
by deft, of the debt ; no condition was attached 
to the promise to pay implied by law from such 
admission ; & pltf. was therefore entitled to 

recover. — Parson v. Nesbitt (1015), 85 L. J. K. B. 
654 ; 113 L. T. 1159 ; 60 Sol. Jo. 89. 

483. ,] — Spencer v, Hemmerde, No. 484, 

post. 

-.] — See, also, No. 572, post. 

{b) Where No Unconditional Acknowledgment, 

484. General rule.] — In 1915 a* debtor, upon 
being pressed for payment of a loan granted to 
him in 1910 & interest thereon, wrote to the 
lender, in explanation of a former letter : ” It is 
not that I won’t pay you, but that I can’t do so. 

. . . Wliat I wrote was not that I saw no prospect 
at present of being able to repay the capital, but 
that I saw no prospect of being able to repay the 
capital at present.” The debtor never paid any 
part of the principal or interest. In answer to an 
action brought against him in 1920 for payment 
of the debt the debtor pleaded Statute oi Limita- 
tions : — Held : the letter was a sufficient acknow- 
ledgment to take the case out of the Statute. 

Since Tanner v. Smart, No. 490, post, the whole 
of the words used must be considered to see 

(a) whether there is an acknowledgment at all ; 

(b) whether that acknowledgment is limited or 


made subject to any condition, mere words of 
hope or fear, mere prayers for mercy, not amount- 
ing to such a limitation or negativing the technical 
implication of a new assumpsit to call the old one 
ou£ of abeyance (Lord Sumner).-— Spencer v, 
Hemmbrde, [1922] 2 A. C. 607 ; 91 L. J. K. B. 
941 ; 128 L. T. 33 ; 38 T. L. B. 869 ; 66 Sol. Jo. 
692, H. L. 

485. Bare denial of ability to pay.] — Where 
upon demand made of payment of two pro- 
missory notes overdue ten years, deft, said : “I 
cannot afford to pay my new debts, much less my 
old ones ” : — Held: the jury were warranted in 
negativing this as evidence of a subsisting debt 
to take the case out of Statute of Limitations. — 
Knott v. Parren (1824), 4 Dow. & By. K. B. 
179 ; 2 L. J. O. S. K. B. 122. 

Annotations: — Reid. A’Court v. Cross (1825), 11 Mooro, 

O. P. 198 ; Poynder v. Bluok (1837), Will. Woll. & Dav. 

191. 

486. .] — The following acknowledgment of 

a debt which accrued more than six years before 
action brought was set up as sufficient to take the 
case out of the operation of the Statute : ‘‘I was 
in hopes of being able to send you some coin by 
small instalments.” The letter went on to say 
that deft, had been unfortunate & had not been 
able to send any ; — Held : the letter was not an 
acknowledgment sufficient to take the case out 
of the operation of the Statute. — Jupp v. Powell 
(1884), 1 T. L. R. 27 ; Cab. & El. 349. 

487. Conditional promise to pay — On ability to 
pay — Necessity for proof of ability.] — (1) Where to 
a demand of a debt above six years standing, the 
party, on being applied to for payment, says, 
‘‘ I think I am boimd in honour to pay the money, 
& shall do it when I am able,” is a conditional 
promise only, k, not an absolute one to take it out 
of Statute of Limitations. 

(2) Where a deft, has made a promise to pay 
a debt when he is able, it must bo shown that he 
was able at the time when the action was brought. 
— Davies v. Smith (1801), 4 Esp, 36, -N. P. 

Annotations: — As to (1) Refd. Scales v. Jacob (1826), 3 

Blmr. 638 ; Irving v. Veitch (1837), Murp. & H. 313. 

As to (2) Refd. Scales r. Jacob (1826), 3 BIur. 638. 

488. .] — Where, to a plea of 

Stetute of Limitations, pltf. replies a promise 
within six years, &> proves a promise to pay when 
of ability, made three years after the original 
cause of action accrued, & within six years of the 
commencement of the action ; — Held : he must 
also prove deft.’s ability. — Scales v, Jacob (1826), 
3 Bing. 638 ; 11 Moore, C. P. 553 ; 4 L. J. O. S. 
C. P. 209 ; 130 E. R. 660. 

Annotations : — Consd. Robarts v. Robarts (1828), 1 Moo. & 

P. 487. Ezpld. Gould V. Sliirley (1829), 2 Moo. & P. 681. 

Refd. Pierce v. Brewster (1827), 12 Moore, C. P. 516 ; 

Brigstocke v. Smith (1833), 1 Cr. & M. 483. 

489. .] — Deft, being applied to 

pay a debt barred by Statute of Limitations, said 
he should be happy to pay it if he could : — Held : 
pltf. must show deft.’s ability to pay. — Ayton v. 
Bolt (1827), 4 Bing. 105 ; 12 Moore, C. P. 305 ; 

5 L. J. O. S. C. P. 109 ; 130 E. R. 707. 

Annotations : — FoUd. Edmunds v. Downes (1834), 2 Cr. & M. 

459. Refd. Brigstocke v. Smith (1833). 1 Cr. & M. 483. 

490. ,] — In assumpsit brought 

to recover a sum of money, deft, pieced Statute 


PART II. SECT. 8, SUB-SECT. 6. — 
E. (b). 

4851. 

A letter 


Bate denial of ability to pay .] — 
i- by the maker of a 

note to the payee, in answer to an 
application for payment, stating that it 
WM not in hlB power then to do any- 

I payment. Is not 

siiffloient to take the case out of Statute 


of Limitations. — Ohablotte Cottnty 
Bank (President, etc.) v. Rosa 
(1863), 6 All. 627.— CAN. 

4871. Conditional promise to pay — 
On ability to pay — Necessity for proof 
of ability.] — Proof of a promlM to pay 
as ** soon as possible *' is not sutBcient 
to take a case out of Statute of Limita- 
tions without proof of deft. ’a ability 


to pay. — M urdoch v. Pitts (1864), 
James, 268, — CAN. 

487 U. .) — Blair v. 

Albbs (1854). 3 All. 9.— CAN. 

487111. .) — Qemmell 

e. Colton (1856), 6 0. P. 67.— CAN. 

487 Iv. .] — ^Watson e. 

YjgRS (1887), I. L. R. H Bom. 680. — 
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of Limitations, 1623 (c. 16), & upon that issue was 
joined. At the trial pltf, proved the following 
acknowledgment by deft., within six years : “I 
cannot pay the debt at present, but I will pay it 
as soon as I can ” ; — Held : this was not sufficient 
to entitle pltf. to a verdict, no proof being given 
of deft.’s ability to pay. 

Though this statute puts all these actions upon 
the same footing, it is only in actions of aaeumpait 
that an acknowledgment has been held an answer 
(Lord Tenterden, C.J.). — Tanner v. Smart 
(1827), 6 B. & C. 603 ; 9 Dow. & Ry. K. B. 649 ; 
6 L. J. O. S. K. B. 218 ; 108 E. R. 673. 

Annotations : — Apld. Brydges v. Pluinptre (1827), 9 Dow. & 
Ry. K. B. 746. Distd. Burleigh v. Stott (1828), 6 L. J. 

O. 8. K. B. 232. FoUd. Gould t). Shirley (1829), 2 Moo. & 

P. 581 ; Haydon v. Williams (1830), 7 Bing. 1C3. Apld. 
Feam v. Lewis (1830), 4 Moo. & P. 1. Consd. Brlgstocko 
V. Smith (1833), 1 Cr. & M. 483 ; Irving v. Veitoh (1837), 
3 M. & W. 90. Apld. Bateman v. Finder (1842), 3 Q. B. 
674: Hart v. Prendergast (1845), 14 M. & W. 741; 
Smith V. Thome (1852), 18 Q. B. 134 ; Holmes v. Mockrell 
(1858), 3 C. B. N. S. 789 ; Buckmaster v. Russell (1861), 
10 C!. B. N. S. 745 ; Morgan v. Rowlands (1872), L. R. 7 

Q. B. 493. FoUd. Chasemoro v. Turner (1875), L. R. 10 
Q. B. 500. Apld. Quincey v. Sharpe (1876), 1 Ex. D. 72 ; 
Green v. Humphreys (1884), 26 Ch. D. 474. FoUd. i?c 
BetheU, Bethel! «. Bothell (1887), 34 Ch. D. 561. Consd. 
Firth V. Slingsby (1888), 58 L. T. 481. Apprvd. Stamford, 
Spalding & Boston Banking Co. v. Smith, [1892] 1 0. B. 
765. Distd. Cooper v. Kendall, [1909] 1 K. B. 405 
Brown v. Mackenzie (1913), 29 T. L. R. 310. Consd. 
Fettes V. Robertson (1921), 37 T. L. R. 581. Apld. 
Spencer u.'Hommorde, (1922]2A. O. 507. Refd. Pierce v. 
Brewster (1827), 12 Moore, C. P. 615 ; Woodham v. 
Hollis (1833), 3 L. J. K. B. 70 ; Eicko v. Nokos (1834), 1 
Mood. & R. 359 ; WUby e. Henman (1834), 2 (>. & M. 
658 ; Linsell v. Bonsor (1835), 2 Bing. N. C. 241 ; Cheslyn 
V. Dalby (1840), 4 Y, & C. Ex. 238 ; Gardner v. M'Mahon 
(1842), 3 Q. B. 561 : Fordham v. WaUIs (1853), 10 Hare, 
217 ; Deacon v, Gridley (1854). 3 C. L. R. 129 ; Goate v. 
Goate (1856), 1 H. & N. 29 ; Sidwcll v. Mason (1857), 2 
H. & N. 306; Everett v. Robertson (1858), 1 E. & E. 1C; 
Halos V. Stevenson (1862), 7 L. T. 317 ; Cockrell v. 
Sparke (1863), 9 Jur. N. S. 307 ; Leo v. Wllmot (1866), 14 
L. T. 627 ; skeet v. Lindsay (1877), 2 Ex. D. 314 ; Meyor- 
hoff V. Froehllch (1878), 4 C. P. D. 63 ; Re Hollingshcad, 
Holllngshead v. Webster (1888), 37 Ch. D. 651 ; Re 
Macdonald, Dick v, Fraser, [1897] 2 Ch. 181 ; Mowbray 
V. Appleby (1899), 80 L. T. 805 ; Lusher v. Hassard 
(1903), 20 T. L. R. 31 ; Barrett v. Davies, Same v. Withers 
(1904), 90 L. T. 460. 


491 . .] — On deft.’s being applied 

to for payment of a debt of £20, barred by Statute 
of Limitations, he said he was going to H. in the 
course of the week, & he would help pltf. to £5, 
if he could : — Held : this was a mere conditional 
promise, & it was incumbent on pltf. to show deft, 
was of ability to pay. — Gould v, Shirley (1829), 
2 Moo. & P. 681 ; 7 L. J. O. S. C. P. 117. 

492 . .] — Woodham v, Hollis, 

No. 462, ante, 

493 . .] — Edmunds v. Downes, 

No. 611, post. 

494 . .] — Hammond v. Smith, 

No. 176, ante. 

496 . .] — Morrell v. Frith, No. 422, 

ante. 

496 . .] — Re Bethell, Bethell v. 

Bethell, No. 169, ante. 

497 , .] — Lusher v. Hassard, No. 

673, post. 

See, also, No. 618, post. 


498. Conditional on debtor being given 

time to arrange affairs.] — “ Pltf.’s claim, with that 
of others, sh^ receive that attention that, as an 
honourable man, I consider them to deserve, & 
it is my intention to pay them ; but I must be 
allowed time to arrange my affairs, & if I am 
proceeded against, any exertion of mine will be 
rendered abortive ” ; — Held : not an unqualified 
acknowledgment from which the ct. could imply 
a sufficient promise to p^ to take a case out of 
Statute of Limitations. — Fearn v. Lewis (1830), 


6 Bing. 349 ; 4 Moo. & P. 1 ; 8 L. J. O. S. C. P. 
96 ; 130 E. R. 1314. 

Annotations: — Distd. Chaeemore v. Turner (1875), L. R. 10 

Q. B. 600. Consd. Mowbray v. Appleby (1899), 80 L. T. 

805. B«fd. BrigBtocke v. Smith (1^3). 1 Cr. Sc M. 483. 

499 . Conditional on terms of payment 

being arranged.] — M owbray v. Appleby, No. 667, 
post. 

500. Expression of hope of future ability to pay.] 

— The following letter was written by deft, to a 
clerk of pltf., in answer to an application for 
payment of the debt : “I will not fail to meet 
Mr. H. (pltf.) on fair terms, & have now a hope 
that before perhaps a week from this date I shall 
have it in my power to pay him, at all events, a 
portion of the debt, when we shall settle about the 
liquidation of the balance ” : — Held : not suffi- 
cient to defeat a plea of Statute of Limitations. — 
Hart v. Prendergast (1845), 14 M. & W. 741; 

1 New Pract. Gas. 308 ; 15 L. J. Ex. 223 ; 6 
L. T. O. S. 173 ; 153 E. R. 674. 

Annotations : — Consd. Sidwcll r. Mason (1857), 2 H. & N. 

306; Chasemore v. Turner (1875), L. R. 10 Q. B. 600 : 

Mowbray v. Appleby (1899), 80 L. T. 805. Bexd. Liddell 

V. Robinson (1851), 17 L. T. O. S. 61 ; Lee v. Wilmot 

(1866), 4 H. ft C. 469 ; Re Buskin, Ex p. Farlow (1894), 

15 R. 117 ; Spencer r. Hemmerde, [1922] 2 A. O. 607. 

601. .] — Maitland v. Bell (1850), 15 

L. T. O. S. 86. 

502, .] — The fifth count alleged that the 

claims in the first, third, & fourth counts, being in 
effect counts for the non-restoration of shares in a 
railway co. trover, & detinue for the shares, had 
arisen, & deft, had requested time & forbearance 
for the satisfaction of such claims, which pltf. had 
granted ; that deft., being then insolvent, for the 
purpose of obtaining further time, wrote to pltf. 
thus : “I know how worthless are promises of 
reparation . . . how wholly disregarded are entreaties 
for indulgence ; yet wiU I say that the most 
anxious endeavour & hope of every future day 
shall be to prove my regard & gratitude by 
restoring to you all that I owe.” Averment, that 
pltf. gave time, & that deft, became able to pay. 
Breach, non-payment of the claims in the flr^, 
third, & fourth counts ; — Held : the fifth count 
was bad ; because, first, the letter showed no 
request of forbearance ; &, secondly, the letter, 
even if it contained a promise, amounted to a mere 
promise to pay existing claims not barred by 
Statute of Limitations, & therefore showed no 
new cause of action. — Deacon v, Gridley (1854), 
15 G. B. 295 ; 3 G. L. R. 129 ; 24 L. J. G. P. 17 ; 
24 L. T. O. S. 113 ; 3 W. R. 27 ; 139 E. R. 436. 

603. .] — In answer to an application for 

payment of a debt the debtor wrote as follows ; 
“ I do not wish to avail myself of Statute of 
Limitations to refuse payment of the debt. I 
have not the means of payment & must crave a 
continuance of your indulgence. My situation as 
a clerk does not afford me the means of laying by a 
shi l ling ; but in time I may reap the benefit of 
my services in an augmentation of salary that may 
enable me to propose some satisfactory arrange- 
ment, I am much obliged to you for your for- 
bearance ” : — Held : the letter contained no 
sufficient acknowledgment or promise to take the 
case out of Statute of Limitations. — Raceham v. 
Marriott (1867), 2 H. & N. 196 ; 26 L. J. Bt. 
315 ; 29 L. T. O. S. 146 ; 3 Jur. N. S. 496 ; 6 
W. R. 672 ; 157 B. ft. 81, Ex. Gh. 

Annotation: — Consd. Sidwell v. Mason (1857), 2 H. ft; N. 

306. 

604. .] — In an action in which deft. 

pleaded Statute of Limitations ; — Held : in deft.’8 
letters, which contained words of hope & exped)- 
ancy about his being able to pay the debt, Ac which 
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8e<A» 8 . — AcTmowledgmenta in writing : Sttb-aed* 6 , 
E. (6), <fe F., O. <fc H. (g).] 

also contained expressions amounting to an 
admission of the debt, the partioular words of 
hope & expectancy so quallded the admission 
that there could not be Inferred an unqualided 
promise to pay made within six years before the 
issue of the writ.— Fettes v. Kobebtsoi^ (1921). 
37 T. L. B. 681 ; 06 Sol. Jo. 433, 0. A. 

■^nrMtation : — Consd. Sponoer v. Hemmerde, [1922] 2 A. C. 

0u7 • 

606. Promise to try to give account serious 
consideration.^ — A letter written by a debtor to 
his creditor, m answer to one asking for security 
by mtge. of the debtor’s property, & objecting to 
that proposal, but saying, “ I will endeavour, 
before any great length of time, to give your 
account my serious consideration, & see what can 
be done with it,” is not a sufficient acknowledg- 
ment to take the case out of the Statute. — Liddell 
V. Robinson (1861), 17 L. T. O. S. 61. 

606. Expression of willingness to pay had funds 
been available.] — In a letter from the drawer to 
me holder of a bill of exchange, he said ; ” If in 
funds, I would immediately pay the money & 
take the bid out of your hands”: — Held: this 
w^ insufficient to take the case out of Statute of 
Limitations. — Richabdson v. Barry (1800). 29 
Beav. 22 ; 64 E. R. 633. 


F . Promise to Pay in Particular Manner. 

507. General rule.] — Philips v. Philips, No. 
515, post. 

608. Offer of payment through agent — Accoun- 
tant.] — To take a case out of Statute of Linitations 
evidence of conversations, in which one of defts. 
had admitted the debt, & said : ” that it was hard 
that he should be called upon individually to pay 
the debts of the firm, when so many outstanding 
debts due to them were uncollected ; that he had 
put the debts into the hands of an accountant, 
who would settle the business ; & that he might 
refuse to pay altogether, but would not act in 
that way ” : — -Held : sufficient to constitute an 
absolute promise to pay. 

It is perfectly clear that where a man simply 
admits that he owes a debt, & at the same time 
affirms that he will not pay it, such an acknow- 
ledgment does not amount to a promise to pay 
so as to take the case out of the statute (Best, 
C.J.). — Ptebce V. Brewster (1827), 12 Moore, 
C. P. 615. 

609. .] — Statute of Limitations is not 

barred by a letter in which deft, states, “ That 
family airangements have been making to enable 
him to discharge the debt } that funds have been 
appointed for that purpose, of which A. is trustee ; 
& that deft, has handed pltf.’s account to A. ; 
that some time must elapse before payment, but 
that deft, is authorised by A. to refer pltf. to him 
for any further information.” For, by Statute 
of Frauds Amendment Act, 1828 (c. 14), s. 1, the 
acknowledgment in writing to bar the statute 
must be signed by the party chargeable thereby, 
& such letter does not cha^e dem. — Whippy v 

(1832), 8 B. & Ad. 399 j 6 0. & R ^9 
1 L. J. K. B. 178 ; 110 E. R. 143. 

v. Ramsay (1S38), 8 Ad. & 

151. Reid. Bird V. Gammon (1837), 3 blng, N. 0. 883. 

610. O^r to assign book debts.] — Rorr- 

ledge V. Raaisey, No. 423, ante. 


511. Offer to Insure life for creditor’s benefit.] — 
A letter, expressing deft.’s inability to pay the 
debt, but onering to insure his life for a larger 
amount, for pltf.’s benefit, & to keep up the pay- 
ment of the premium, is not a sufficient aoknow- 
ledment of a debt to take the case out of Statute 
of Limitations. 

There must be an express promise to pay, or 
an acknowledgment of the debt, from which the 
law would infer a promise to pay. Here there is 
neither the express promise nor that simple 
acknowledgment of a debt from which the law 
will imply a promise ; but there is an offer to 
insure his life, which rebuts any such inference 
(Lord Campbell, O.J.).— Bingleton v. Breb 
(1850), 16 L. T. O. S. 279. 

612. Offer to supply goods.] — The following 
letter addressed by deft, to pltf. within six years, 
respecting a debt otherwise barred by Statute of 
Limitations, was held not a sufficient acknowledg- 
ment of the debt to take the case out of the 
statute : “I am much surprised at receiving a 
letter from H., pltf.’s attorn^, this morning, for 
the recovery of your debt. I must candidly tell 
you once for aU I never shall be able to pay you 
in cash, but you may have any of the goods we 
have at the Pantechnicon, by paying the expenses 
incurred thereon, without which they cannot be 
taken out, as before agreed when Mr. F., one of 
pltfs., was in town.” — Cawley v. Furnell (1861), 
12 C. B. 291 ; Cox, M. H. 614 ; 20 L. J. C. P. 
197 ; 17 L. T. O. S. 201 ; 15 J. P. 499 ; 16 Jur. 
908 ; 138 E. R. 916. 

Annotaiion : — Mentd. Cutlibortson v. ParsonB (1862), 12 

0. B. 304. 

613. Offer to assign all estate & effects to 
trustees.] — In answer to a plea of Statute of 
Limitations, 1623 (c. 16), in an action for a debt, 

g ltf. proved that, within six years of action 
rought, deft, had presented a petition for 
arrangement with his creditors, under 7 & 8 Viet, 
c. 70, & had inserted the debt upon which the 
action was brought in the account of his debts ; 
& his proposal was, that, ” for the future payment 
or compromise of such debts & engagements,” he 
proposed to assign aU his estate & effects to 
trustees : — Held : not to be sufficient to take the 
case out of the statute, as not showing that from 
which the ct. could infer an unconditional promise 
or a promise upon a condition fulfilled. 

To take the case out of Statute of Limitations, 
1623 (c. 16), there ought to be that, whether in 
express terms or not, which the law can treat as 
a promise to pay. The law infers a promise from 
an absolute admission. But it has been repeatedly 
held that if the admission be coupled with that 
which prevents a promise from being inferred, 
the statute is not barred (Lord Campbell, C. J.). — 
Everett v. Robertson (1868), 1 E. & E. 16 ; 28 
L. J. Q. B. 23 ; 32 L. T. O. S. 74 ; 4 Jur. N. 8. 
1083 ; 7 W. R. 9 ; 120 E. R. 813. 

AnTwtaiions : — Consd. Re River Steamer Co., Idltchell’s 
Claim (1871), 6 App. 822. R^d. Re Levey, Ex p. 
Topping (1865), 4 De G. J. & Sm. 661 ; Morgran tj. Row* 
landa (1872), 41 L. J. Q. B. 187 ; Cbaaomore v. Turner 
(1876), L. R. 10 Q. B. 600 ; Banner v. Borridxe (1881), 
18 Ch. D. 264 ; Fettes v. Robertson (1021), 37 T. L. K, 
681. 

614. Offer of payment by Instalments.] — Deft, 
being indebted to pltf. wrote to pltf., before the 
debt was barred by Statute of Lmiitations, 1023 
(c. 16), a letter containing these words : ” I will 
try to pay you a little at a time if you will let me. 
I am sure that I am anxious to get out of your 
debt. 1 will endeavour to send you a little next 
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week ’* : — Held : a sufficient acknowledgment in available to my use, with the payment of £101 
writing within Statute of Frauds .^endment 8«. 9d.” : — Held : not to be such an acknowledg- 
Act, 1828 (c. 14), s. 1. ment as to raise an implied promise to pay. — 

To take a case out of the statute [Statute of Martin v. Knowusjs (1833), 1 Nev. & M. K. B. 
Frauds Amendment Act, 1828 (c. 14), s. 1], there 421 ; 2 L. J. K. B. 100. 

must be a promise or acknowledgment in writing. 518. Proceeds of transfer of mortgage.] — (1) T. 
. . . If there be a distinct acknowledgment it is owed to P. & co. on their bkpcy. £275 as surviving 
not necessary that it should contain a promise in artner of tlie firm of T. &; Y., & £0,606 as partner 
explicit terms, but from the acknowledgment a In the firm of T. & J. For £6,000 part of this 
promise may be inferred, unless it be accompanied latter sum he had given a mtge. as security. The 
by a refusal to pay, or by any other circumstance official assignee of P. & co. wrote to T. demanding 
which excludes that inference (Channell, B.). — payment of the £276 standing in bkpts.’ books 
Lee WnusiOT (1866), L. R. 1 £xch. 364 ; 4 against the fi:^ of T. «fe Y. T., in answer, wrote. 


H. & 0. 469 ; 86 L. J. Ex. 175 ; 14 L. T. 627 ; 12 
Jur. N. S. 762 ; 14 W. R. 993. 

Annotations : — ^Refd. Cliasemore v. Turner (1876), L. R. 10 
Q. B, 600 ; Groou v. Humphreys (1884), 26 Ch. D. 474 ; 

Firth V. Slingsby (1888), 68 L. T. 481 ; Whitoombo v. 

Steore (1903), 19 T. L. R. 697 ; Ck)opor v. Kendall, [1909] 

1 K. B. 405 ; Fettos v. Robertson (1921), 87 T. L. R. 681 ; 

Spenoer v. Hemmerde, [1922] 2 A. C. 607. 

See, also, Nos. 446-463, ante, No. 667, post; 
compare No. 696, posU 

O. Promise to Pay out of Particular Fund» 

615. General rule.] — (1) The legal effect of an 
acknowledgment of a debt barred by Statute of 
Limitations is that of a promise to pay the old 
debt, which promise the law implies from the 
acknowledgment, & for which the old debt is a 
consideration in law. 

(2) But, if the promise is limited to payment of 
the old debt in a certain time, or in a particular 
manner, or out of a specific fund, the creditor can 
claim nothing more than the promise gives him, 
for the old debt is revived no further than as a 
consideration for the new promise. — Philips v. 

Philips (1844), 3 Hare, 281 ; 13 L. J. Ch. 445 ; 

67 E. R. 388. 

Annotations: — As to (1) Apprvd. Buckmastcr v. Russell 
(1861), 10 C. B. N. S. 745. Consd. Ohasornore v. Turner 
(1875), L. R. 10 Q. B, 600. Apprvd. Lusher v. Hassard 
(1903), 20 T. L. 11. 31. CoDSd. Spenoer v. Heinmerdo, 

[1922] 2 A. C. 607. Refd. Crawford v. Crawford (1868), 

16 W. R. 414. As to (2) Apprvd. Buckmastcr v. Russell 
(1861), 10 C. B. N. S. 746. Consd. Chasemore v. Turner 
(1876), L. R. 10 Q. B. 600. Apprvd. Lusher v. Hassard 
(1903), 20 T. L. R. 31. Consd. Spenoer v. Hemmerde, 

[1922] 2 A. 0. 507. Refd. Smith v. Thorne (1852), 18 
Q. B. 134. Oenerally, Mentd. Can v. O’Connor (1861), 

18 L. T. O. S. 11 ; Stevens v. King, [1904] 2 Ch. 30. 

616. .] — If he acknowledges a debt & says 

nothing more the ct. implies a promise to pay 
the debt ; but if his promise is to pay out of a 
particular fund, or if he only points out where 
payment is to be liad, that is not an a.cknowledg- No. 374, ante, 

ment whereby he charges hhnself ; &, therefore, 521. .] — To prevent the right to have an 

it does not take the case out of the statute, except account from being barred by the Statute of 
as regards the particular fund referred to (Wiqram, Limitations, it is not necessary to have an acknow- 
V.-O.).— Courtenay v. Williams (1844), 3 Hare, ledgment th^t a debt is actually due ; but it is 
539, 639 ; 13 L. J. Ch. 461 ; 8 Jur. 844 ; 67 E. R. sufficient that there should be an acknowledgment 
494, 636 affd. sub nom. Courtnay v. Williams that the account is pending, & a promise to pay 
(1846), 16 L. J. Ch. 204, L. C. the balance, if it shoidd be found to be against the 

Annotaiiona : — Mentd. Harvey v. Palmer (1861), 4 De Q. & 


“You have no occasion to blame yourself respect- 
ing any claim on me for the estate of P. & co. ; 
the matter has been arranged at the different 
interviews & meetings with the assignees here,” 
etc. “ It was arranged that I should pay £460 
on May 20, £450 on Aug. 20, £450 on Nov. 20, & 
£460 on Feb. 20 next, ^ter which I am in hopes 
that I shall be able to transfer the £5,000 mtge. 
to enable me to clear off the whole that may be 
standing against me.” It was admitted that 
the instalments of £460 were to be paid in respect 
of the debt of £6,565 :—Held : the letters did 
not contain a sufficient acknowledgment or promise 
to take the case as to the debt of £275 out of 
Statute of Limitations. 

(2) The effect of the document set up as an 
acknowledgment is entirely a question for the ct. 
unless extrinsic evidence is necessary to qualify 
or explain it (Parke, B.). — Smith v, Thorne 
(1852), 18 Q. B. 134 ; 21 L. J. Q. B. 199 ; 16 Jur. 
332 ; 118 E. R. 50. 

Annotaiiona : — As to (1) Consd. Chasemore v. Turner (1875), 
L. R. 10 Q. B. 600. Refd. Rackham v. Marriott (1857), 
^ 2 H. & N. 190 ; Sidwell v. Mason (1857), 2 H. & N. 306. 
Everett r. Robertson (1858), 1 E. & E. 16 ; Holmes v. 
Mackrell (1858), 3 0. B. N. S. 789 ; Hales v. Stevenson 
(1862), 1 New Rep. 23 ; Loo v. Wllraot (1866), 4 H. & C. 
.^'469 ; Quinoey v. Sharpe (1876), 40 J. P. 328 ; Firth v. 
Slinffsby (1888), 58 L. T. 481 : Barrett tJ. Davies, Barrett 
V. Withers (1904), 90 L. T. 460 (see 01 L. T. 736) ; (Doopor 
V. Kendall, [1909] 1 K. B. 405 ; Fottes v. Robertson 
(l921), 37 T. L. R. 681 ; Spencer v. Hemmerde, [1922] 
2 A C. 607. As to (2) Oonsd. Spenoer v. Hemmerde, 
[1922] 2 A. C. 507. 

519. Proceeds of sale of shares.] — Barrett (R.) 
& Son, Ltd. v. Davies, No. 461, ante. 


H. Where Accounts between Parties. 

(a) Admissions of Account Pending, 

520. Whether sufficient.] — Richardson v. Fen, 


Sm. 426: Coates v. Coates (1804), 33 Beav. 249 ; Re 
Moriey, Morley v. Saunders (1869), L. R. 8 Eq. 694 
Poole V. Poole (1871), 7 Oh. App. 17 ; i2e Stead’s ^ttlmt. 
Trusts (1876), 24 W. R. 698 ; Re Mllnos, Milnes v. Sherwin 
(1886), 53 L. T. 534 ; Re Akerman, Akerman v. Akerman, 
1891] 3 Ch. 212 ; Re Taylor, Taylor r. Wade (1894), 8 
L 180; Be Langham, (jtway v. Langham (1896), 74 
[j. T. 611 ; Re Watson, Turner v. Watson, [1896] 1 Ch. 
925 ; Dingle v. Coppen, Coppen v, Dingle, [1899] 1 CJh. 
726 ; Re Lloyd, LJoyd v. Lloyd, [1903] 1 Ch. 386 ; Re 
Bruce, Lawford v. Bruce, [19()8] 2 Ch. 682 ; Re Sewell, 
White V. Sewell, [1909] i Ch. 806 ; Re Rhodesia Gold- 
fields, Partridge v. Rhodesia GoldLflelds, [1910] 1 Oh, 239 ; 


accounting party. 

A. having a claim for an account against B. & 
0. in respect of a former partnership between them, 
wrote to B. ; “ C., before he goes, ought to settle 
the Bridgewater & Minehead account; because, 
if he is under any idea that there is a balance due 
to him, he is grossly mistaken, as such balance is 
due to yours ever, A.” B. answered ; “ My dear 
A.' — Bridgewater & Minehead ! I have had a long 
talk with my partner about this matter ; he says 
& insistB that there is a large balance coxnii^ to 


National Live Stock Insce., ite National General Insoe., 

[1917] 1 Ch. 628 ; Re Savage, Cull e. Howard, [1918] 2 him, but I have put the matter right with him, & 
Ch. 146 ; Woodcock v. Eames (1926), 69 Sol. Jo. 444. you & I must go into it & settle the account. It 
517. Charge on reversionary interest.] — “1 do is necessary that we should sit down to this 
hereby charge my reversionary interest, when the matter, & put it on the square ” i — Held : this 
same shall fall into possession, &> be rendered was a sufficient acknowledgment of the right to 
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Limitation of Actions. 


Sect, 8 . — Acknowledgments in writing : Svh-sect, 6, 
H, (a), (b), (c) 

an account, & promise to pay anything that might 
be due, to save the right to sue for an account m 
eouitv from being barred by the statute. — Prance 
V. Sympson (1854), Kay, 678 ; 18 Jur. 929 ; 69 


E. B. 289. 

AnnotcUions : — Cozutd. Re River Steamer Co., Mltoheirs 
Claim (1871), 6 Ch. App. 822 ; Qulncey tJ. Sharpe (1876), 
1 Ex. D. 72 ; Banner v. Borridge (1881), 18 Ch. D. 254 ; 
Firth V. Slingsby (188^, 58 L. T. 481 ; Langrish tJ. Watte, 
ri903] 1 K. B. 636. Reid. Crawford v. Crawford (1868), 
16 W. R. 414 ; Kessisoglu v. Balli (1903), 47 Sol. Jo. 738. 
Mentd. Noyes v. Crawley (1878), 48 L. J. Ch. 112. 


right to have the accounts settled, from which a 
promise to pay the cunount found due upon the 
accounts would be inferred so as to take the case 
out of the Statute of Limitations. — ^M anirak v. 
Seth Bupohand (1906), 22 T. L. B. 619, P. 0. 


(c) Request for Account. 

526. Whether sufficient — Request accompanied 
by promise of payment.] — promise to pay a debt 
upon which Statute of Limitations has attached 
if the creditor will come to an account, is no 
answer to Statute of Limitations. — Sparling v. 


522. .] — The second mtgec. of a ship 

claimed an account against the first mtgee., who 
had sold the vessel upon the mtgor. becoming 
bkpt. Deft, offered to pay a specific amount. 
The action having been commenced more than 
six years after the sale, deft, pleaded the Statute 
of Limitations. Pltf. set up an express trust as a 
bar to the statute : — Held : (1) there was no ex- 
press trust, in case of an asceii;ained surplus the 
first mtgee. might be constructively a trustee of 
the surplus, but after six years, evidence could 
not be adduced to prove a surplus ; (2) although 
the statute was not avoided on the ground of 
express trust, it was in this case avoided by an 
acknowledgment within six years of an unsettled 
account pending which by itself would have 
sufficed, & also by a promise to pay what should 
be found due. Pltf. was therefore entitled to an 
account. — Banner v. Berridge (1881), 18 Ch. D. 
254 ; 50 L. J. Ch. 630 ; 44 L. T. 680 ; 29 W. B. 
844 ; 4 Asp. M. L. C. 420. 

Annotations: — As to (1) Refd. Soar v. Ashwell, [1893] 2 
Q. B. 390 ; Price r. Phillips (1894), 13 R. 191 ; The 
Benwell Tower (1895), 72 L. T. 664 ; Rochefoucauld v. 
Boustead, [1897] 1 Ch. 196. As to (2) Corid. Firth i>. 
Sliugsby (1888), 58 L. T. 481. Distd. Kessisoglu v. Ball! 
(1903), 47 Sol. Jo. 738. Retd. Dooby v. Watson (1888), 
.39 Ch. D. 178 ; Friend v. Young, [1897] 2 Ch. 421. 

523. What amounts to.] — Kessisoglu v. Balli 
(1903), 47 Sol. Jo. 738. 

(5) Admission of Open Account. 

524. Whether sufficient.] — If there be a mutual 
accoxmt of any sort between pltf. & deft., for any 
item of which credit has been given within six 
years, that is evidence of an ac^owledgment of 
there being such an open account between the 
parties, & of a promise to pay the balance, so as 
to take the case out of the Statute of Ubmitations, 
1623 (c. 16). — Catling v . Skouldinq (1796), 6 
Term Rep. 189 ; 101 E. R. 604. 

Annotations : — Expld. Moore r. Strong (1835), 1 Scott, 367 : 
Cottam V. Partridge (1842), 4 Man. & (i. 271. Refd. 
Foster v. Hodgson (1812), 19 Ves. 180 ; Gregory v. 
Hurrill (1826), 6 B. & C. 341 ; Inglls v. Halgh (1841), 8 
M. & W. 769. Mentd. Williams v. Grifliths (1835), 6 
Tyr. 748. 

626. .] — Within the period of limitation 

in respect of a debt debtor filed a written state- 
ment, in an application for probate of his creditor’s 
will, that he had for the past few years open & 
current accounts with deceased ; — Held : this was 
an acknowledgment by debtor that there was a 


Smith (1701), 1 Ld. Baym. 741 ; 91 E. R. 1396. 

627. .] — A. having employed B. as 

his solr. &; ^ent for some years, on Apr. 23, 1813, 
wrote to him a letter in these words ; “I have 
for a length of time been in expectation of receiving 
the account of whatever I may stand indebted to 
you, let me again request you will oblige me with 
it, that everj^hing may be settled.” A. died on 
Aug. 27, 1814, having made his will, by which he 
devised his real & personal estates in trust for 
sale, & directed his trustees to stand possessed 
of the moneys to arise by the sale thereof, after 
paying his debts, & the charges & expenses 
attending his will, upon the trusts therein men- 
tioned. B. shortly after A.’s death, delivered his 
bOl, the last item of which, was on Aug. 19, 1808, 
& on Nov. 18, 1820, ho filed his bill on behalf of 
himself & the other creditors of testator ; — The 
ct. held that the debt was taken out of Statute of 
Limitations by testator’s letter of Apr. 23, 1813, 
& was continued to be kept out of that Statute by 
the devise in testator’s will ; & decreed for pltf. 
accordingly ; but, in consequence of his laches & 
some misconduct, without costs. — Rendell v . 
Carpenter (1828), 2 Y. & J. 484 ; 148 E. R. 
1009. 

Annotation : — Distd. Jones v. Mearos (1848), 10 L. T. O. S. 

391. 

628. .] — Debt for goods sold & work 

done. Plea, Statute of Limitations. Pltf., within 
six years, had sent in his bill to deft. Deft, wrote 
in answer as follows : ‘‘I have received your bill. 
It does not specify sufficiently to which cottages 
the work is done, for instance, as to some of the 
items, I do not know where all this is done, I shall 
feel obliged if you will more particularly explain. 
It is my wish to settle your account immediately, 
but being at a distance I wish everything very 
explicit & correct. I have asked H. to mark the 
agreements & send them to me, & I wdll return 
them by the first post with instructions to pay if 
correct ” : — Held : the letter was a sufficient 
acknowledgment to take the debt out of Statute 
of Limitations. — Sid well v . Mason (1857), 2 
H. & N. 306 ; 26 L. J. Ex. 407 ; 29 L. T. O. S. 
213 ; 3 Jur. N. S. 649 ; 6 W. R. 729 ; 157 B. R. 
127. 

Annotations: — ^Reld. Comforth v. Smlthard (1859), 5 H. &; 
N. 13 : Godwin tj. Culley, Edwards & Godwin v. Gulley 
(1859), 4 H. & N. 373 ; Chasemoro v. Turner (187^, 
L. R. 10 Q. B. 600 ; ilrth v. Slingsby (1888), 68 L. T. 
481 ; Langrlgh v. Watts, [1903] 1 K. B. 636 ; WTiltcombe 


PART n. SECT. 8, SUB-SECT. 6.— 
H. (b). 

624 i. WJiether sujflcient.] — Hamil- 
ton v.^^TTHEWS (1847), 6 U. O. R. 

, ®24 il. .1 — Tne principle that the 

later items of an account draw the 
ptners after them, & thus save all from 
the Statute of Limitations, does not 
apply where quarterly payments are 
mwe & received, as for a late speciflo 
Independent quai^ due at the time 
of payment, uiunixed with items for 


any earlier quarter: the presumption 
in such a case Is, unless the contrary is 
shown, that the earlier quarters have 
been all paid 8c satisfied. — K ing’s 
C oLrxoE v. MoDouoall (1849), 6 
U. C. R. 316.— CAN. 

624111. .] — Jones v. Brown 

(1858), 9 C. P. 201.— CAN. 

624 iv. .] — Where an account was 

a running account, with frequent 
entries in each month from its begin* 
nlng to its end : — Held : the Statute 
of Limitations could not apply to any 
of the items. — Be Jsllt, Union Trust 


Co. V. Gamon (1903), 6 0. L. R. 481 ; 
2 O. W. R. 966.— CAN. 

624 V. .] — Ganesh V. Gyanu 

(1898), 1. L. R. 22 Bom. 606.— IND. 

624 vl. .1— Fink v. Buldbo Dass 

(1899), I. L. R. 26 Calc. 716 ; 8 C. W. N. 
524.— IND. 

PART 11. SECT. 8. SUB-SECT. 6.— 
H. (0). 

k. Whether suffleienL] — Burrows e. 
Baker (1869), 81. R. Eq. 696. — IR. 
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V. St«ere U903), 19 T. L. R. 697 ; Cooper v. Kendall, 

[1900] 1 K. B. 406 ; Fettes v. Eobeitson (1921), 37 

T. L. R. 681 ; Spencer v. Hemmerde, [1922] 2 A. O. 607. 

Mentd. Holmes v. Mackrell (1858), 3 C. B. N. S. 789 ; 

Skeet V. Lindsay (1877), 2 Ex. D. 314. 

629. .] — In 1847, pltfs., who were 

solrs., lent to deft. £100 on a mtge., £40 on a 
promissory note, & they had also a claim against 
him for costs. In 1867, deft, wrote to pltfs. as 
follows : “ Sept. 20. I wish to inform you that 
I received yours this morning. I am going to 
leave my situation on Nov. 1, & when the policy 
is paid on Oct. 29, I hope that you will have the 
whole of your account ready for me, as I hope to 
be with you on that day.” ” Oct. 25. Mr. V., 
when here on Saturday, stated that the amount 
due against me was about £280. Of course this 
includes the £100 & interest that I had some years 
since, & the £40 promissory note that I jointly 
signed with the late Mr. B. Of course you are 
aware that you have £25 to my credit that Mr. Y. 
paid over when he could not complete the purchase 
of the property in the High Street ” : — Held : a 
sufficient acknowledgment of the debt to take the 
case out of Statute of Limitations. — Godwin v, 
OuLLEY, Edwards & Godwin v. Gulley (1859), 

4 H. & N. 373 ; 157 E. R. 880. 

Annotations : — ^Refd. Cornforth v. Smithard. (1859), 5 H. & 

N. 13 ; Stamford, Spalding: & Boston Banking Co. v. 

Smith, [1892] 1 Q. B. 765. 

530. “ If just.’*]— Debt on a bill of 

exchange by payee against acceptor for £20. 
Pleas, first, except as to £10 11«. parcel, etc., a 
set-off for board & lodging ; & as to the sum of 
£10 11s., payment of that sum into ct. Replica- 
tion, that the alleged debts & causes of set-off 
did not accrue within six years before the com- 
mencement of the suit, concluding to the contrary : 
to which deft., by his rejoinder, added the similiter. 
At the trial, pltf. having proved his case, & deft, 
his set-off, the latter put in a letter from pltf. to 
deft., in which the following passages were relied 
upon, to take the case out of the Statute : “ Before 
closing this, I have to request you will be pleased 
to send me in any bill or what demand you have 
to make on me, & if just, I shall not give you the 
trouble of going to law. If you refer to your 
books, you will find the last payment I made you 
was in May, 1839 ; the day I have forgot. I shall 
leave town to-morrow, but shall be back in a few 
days, for a month, & if you will bring my bill in 
here to me by eleven, I shall be at your service ” : 
— Held : this was not a sufficient admission to take 
the case out of Statute of Limitations. — Spong v. 
Wright (1842), 9 M. & W. 029 ; 2 Dowl. N. S. 
545 ; 12 L. J. Ex. 144 ; 152 E. R. 205. 

581. When affairs arranged.] — 

In an action by the payees, commenced in 1873 
against one of the makers of a joint promissory 
note, dated Oct. 1, 1858, deft, pleaded Statute of 
Limitations. At the trial the following letter 
from deft, to pltfs. dated May 29, 1807, at which 
time the Statute had run, was put in : “ The old 
account between us which has been standing over 
so long has not escaped our memory, & as soon 
as we can get our affairs arranged we will see you 
are paid ; perhaps, in the meantime, you will let 
your clerk send me an account of how it stands ” ; — 
Held : the promise in the letter was sufficient. — 
Chasekore V. Turner (1875), L. R. 10 Q. B. 500 ; 
45 L. J. Q. B. 06 ; 33 L. T. 323 ; 24 W. R. 70, 
Ex. Oh. 

Annotations: — ^Exald. Qulncoy r. Sharpe (187G), 1 Ex. D. 

72. Confd. Skeet v. Lindsay (1877), 2 Ex. D. 314; 

Green v. Humphreys (1883), 23 Ch. D. 207 ; Cooper v. 


Kendall, [19091 1 K. B. 406. Bzpld. Fettes v. Robertson 
(1921), 37 T. L. R. 681. BeraT Meyerhoft v. Froehllch 
0878), 39 L. T. 620 ; Mowbray v. Applet (1899), 80 
L. T. 806 ; Lusher v. Hassard (1903), 20 T, L. R. 31 ; 
Spencer v. Hemmerde, [1922] 2 A. 0. 607. 

632. When able .] — Me Bethell, 

Bethell V. Bethell, No. 169, ante, 

538. By advertisement — To creditors to 

send in accounts.] — Andrews v. Brown (1714), 
Free. Oh. 386 ; 1 Eq. Gas. Abr. 305 ; Gilb. Ch. 
41 ; 24 B. B. 173. 

Annotations : — Conid. Jones v. Scott (1831), 1 Russ. & M. 
255 (see 4 Cl. &: Fin. 382). Mentd. Cowslade v. Cornish 
(1751), 2 Ves. Sen. 270 ; Burke e. Jones (1813), 2 Ves. & B. 
275 ; Hanover (King) v. Wheatley (1841), 10 L. J. Ch. 
253. 


534. .] — ^An exor.’s advertise- 

ment to creditors to send in an account of their 
claims for examination, does not amount to a 
promise sufficient to revive a debt already barred 
by Statute of Limitations.— -Scott v. Jones 
(1838), 4 Cl. & Fin. 382 ; 7 E. R. 147 ; sub nom. 
Jones v. Scott, 7 L. J. Ch. 242, H. L. 

Annotations : — Mentd. Evans v. Tweedy (1838), 1 Beav. 
55 ; Freake v. Cranefeldt (1838), 3 My. & Cr. 499 ; Re 
Lyon, Ex p. Robinson (1844), 2 L. T. O. S. 440 : Re 
Emmings (1849), 14 L. T. O. S. 208 ; Briggs v. Wilson 
(1853), 17 Beav. 330 ; O’Connor v. Haslam (1853), 6 
H. L. Cas. 170 ; Cadbury r. Smith (1869), L. R. 9 Eq. 37 ; 
Re Hepburn, Ex p. Smith (1884), 14 Q. B. D. 394 ; Re 
.Siophens, Warburton v. Stephens. (1889), 43 Ch. D. 39 ; 
Re Balls, Trewby r. Balls, [1909] 1 Ch. 791. 


535. Request accompanied by promise of 

“ attention.”] — The following letter was written 
by deft., sued as exor. of his father, to pltf.’s 
testator : “If you have any account against my 
late father that remains unsettled, forward the 
same to G. As soon as matters are put a little in 
order, it shall have my first attention ” ; — Held : 
not a sufficient acknowledgment to satisfy Statute 
of Limitations. — Jones v, Meares (1848), 10 
L. T. O. S. 391. 

536, Request accompanied by promise of 

future orders.] — In action for work done pltf., in 
answer to plea of Statute of Limitations, put in 
evidence the following two letters, written within 
six years of commencement of the action by 
deft.’ 8 testator, the person for whom the work 
was done to the pltf. : “I shall be obliged to you 
to send in your account made up to Christmas 
last. I shall have much work to be done this 
spring, but cannot give further orders till this be 
done.” “ You have not answered my note. I 
again beg of you to send in your account, as I 
particularly require it in the course of this week ” ; 
— Held : they amounted to a promise to pay the 
balance due on the account, & took the case out 
of the Statute. — Quincey v. Sharpe (1876), 1 
Ex. D. 72 ; 46 L. J. Q. B. 347 ; 34 L. T. 495 ; 40 
J. P. 328 ; 24 W. R. 373. 


Annotations : — Reid. Skeet v. Lindsay (1877), 2 Ex. D. 314 ; 
Green v, Humphreys (1884), 26 Ch. D. 474 ; Firth v, 
Slingshy (1888). 58 L. T. 481 ; Bsirtley v. Lees (1895), 11 
T. L. R. 243 ; Kessisoglu v. Balll (1903), 47 Sol. Jo. 738 ; 
Fettes V. Robertson (1921), 37 T. L. R. 581 ; Spencer v, 
Hemmerde, [1922] 2 A. C. 507. 


537. Request accompanied by complaint 

as to amount.] — Skeet v. Lindsay, No. 666, 
post. 


{d) Agreement to take Item into Account. 

538. Whether sufficient — No statement of post* 
tlon of account.] — One or two persons who had 
dealings together & were mutualfy indebted to one 
another, had supplied some bricks on the credit 
of the other in 1834, but no account had been 
delivered or made out on either aide. In 1846 


PART II. SECT. 8, SUB-SECT, 6.— H. (d). 


1. Whether stedicien/.]— Vbnkataramiah Pantulu t>. Ramakrisnha Pantulu (1906), I. L. R. 29 Mad. 296. — IND. 
J — ^VOL. XXXII. B B 
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Sect, 8. — Acknowledgments in writing : Siib-aect, 6, 
H. id), je), if) & (g), /. («).] 

they signed in duplicate a memorandum thus 
expressed : “ It is agreed that Mr. B., in his 
general accoimt shall give credit to Dr. H. for 
£174, being for bricks delivered in 1834 ” ; — Held : 
this was insufficient to exclude the mutual debts 
from the operation of the Statute of Limitations. — 
Hughes v. Paramore (1855), 7 De G. M. & G. 
229 ; 3 Eq. Rep. 677 ; 24 L. J. Ch. 681 ; 26 
L. T. O. S. 76 ; 1 Jur. N. S. 1101 ; 3 W. B. 388 ; 
44 E. R. 00, L. JJ. 


(e) Willingness to go into Account, 

639. Whether sufficient.] — Pltf. CO. through 
their solr., by letter dated Oct. 8, 1870, sent by 
them to deft. co. submitted to pay whatever 
under the Act of Parliament was payable, upon 
the amount thereof being made to satisfactorily 
appear upon account ; — Held : after that letter 
pltf. co. must pay to deft, the sum of the de- 
ficiencies for the years extending from 1868 to 
1870. — Southampton Dock Co. v, Southampton 
Harbour & Pier Board (1872), L. R. 14 Eq. 
696 ; 41 L. J. Ch. 832 ; 20 L. T. 828 ; 20 W. B. 
940. 

540. .] — By a memorandum, dated Apr. 

28, 1874, it was witnessed that deft, deposited 
with pltf. certain title deeds by way of equitable 
mortgage for £6,000 & interest. Deft, also agreed 
to pay to pltf. on demand £6,000 & interest, & 
to execute a proper mortgage with all the usual 
power's & authorities usually given to a mtgee. 
This memorandum was not under seal. No 
interest was paid under this agreement, & nothing 
was done until about eleven years after the date 
of it, when this action was brought for the specific 
performance of the agreement. At the trial it 
was declared that pltf. was entitled to a lien on 
the property comprised in the deeds for the money 
advanced, & to have the agreement specifically per- 
formed, but that was without prejudice to deft.’s 
right to insist on the Statute of limitations as a 
defence against any principal sum or interest. 
The question was, whether pltf. was entitled to 
have in the mtge. a covenant fpr principal & 
interest. The statute was relied on as a bar to 
any such right. A correspondence had in 1886 
passed between the parties in which pltf. had 
demanded an account of how matters stood 
between them. Deft, answered that he was 
unable to make out the account, but that he should 
be glad to leave the whole thing entirely in pltf.’s 
hands, & adopt whatever he suggested. He also 
wrote : “ There is only one thing which gives me 
uneasiness, which is, that should I survive you, 
your exors. might sell the land at a forced sale for 
little or nothing, & make a claim against me, 
which I have no funds to meet ” : — Held : deft.’s 
letters amounted to an admission of his liability to 
account, & also of his present liability to pltf. ; 
there was nothing in those letters to prevent the 
admission from carrying with it a promise to pay ; 
& the case was taken out of the Statute of Limita- 
tions, & pltf. was entitled to have a covenant for 
the payment of principal & interest. 

The agreement is not under seal, therefore the 
debt thereby referred to is not grounded on any 
contract, according to the words in the statute of 
James. Therefore if at the end of six years an 


action had been brought . . . the statute of 
James would have been a complete bar (Stirling, 
J.). — Firth v. Slingsby (1888), 68 L. T. 481. 

Annoitrfiwwj Reid. Re BuBkin, Ex p. Farlow (1894), 16 

K. 117 ; Barnes v. Glenton, [1899] 1 Q. B. 886. 

541 , ,] — Where in an action commenced 

in 1902 upon a promissory note given by deft, to 
Itf. in 1881, for £100 with Interest, payable on 
emand, it was proved that deft, had in 1901 
written a letter in which, after asserting that there 
had been certain payments by him on account of 
the note, he used expressions importing that he 
was willing that an account should oe taken 
between himself & Pltf., & he would pay what 
was thereupon found to be due, & it was found 
on the trial that no payments had been made on 
account of the note — Held : the letter afforded 
sufficient evidence of a new promise to take the 
case out of the Statute of Limitations. — Langrish 
V. Watts, [1903] 1 K. B. 636 ; 72 L. J. K. B. 436 ; 
88 L. T. 443 ; 61 W. R. 603 ; 19 T. L. B. 359, 
C. A. 

( / ) Reference to Past Application for Account, 

642. Whether sufficient.]-— To an action by the 
exor. of an attorney, for his bill of costs, deft, 
pleaded the Statute of Limitations & a set-off ; to 
which latter plea pltf. replied the Statute of 
Limitations. Testator had transacted the law 
business of deft., & received his tithes & rents. 
A letter written to testator by the steward of 
deft., by his desire, stated that deft, wished to 
have testator’s account, for the purpose of settling 
it. Another letter, written in Welsh, stated that 
deft, intended to borrow money on his estates, & 
that the writer would come to testator’s house foi’ 
the deeds, & if any account required looking over, 
the testator might do that at the same time. 
With reference to the last-mentioned letter, 
testator wrote to deft, as follows : “I have 
received a (Welsh) letter from your agent, &, 
as far as I am able to understand it, he requests 
to have the abstract of title, & my bill against you 
& account, as you are about to receive a sum of 
money to pay off the mtge. on your estates. 1 
should be ^ad to hear from you, as I am no Welsh 
scholar myself, precisely what is wanted,” In 
answer, deft, wrote ; ‘‘ Being one of those people 
who think short accounts make long friends, I 
directed my agent last year to apply to you for 
your bill, in order that we might settle the tithe 
accounts. What he applied to you, in Welsh, the 
other day, was for my title deeds.” Deft., for the 
purpose of taking his set-off out of the statute, 
put in evidence an account furnished by testator 
to deft, in obedience to a rule of ct. ; & he also 
put in evidence an affidavit, made & signed by 
testator, on the occasion of his furnishing such 
account. The account contained items to the 
credit of deft, for tithes & rents received by 
testator for deft. ; & it also contained items to the 
credit of testator, for cash paid to deft. &> for work 
done ; & the account claimed a balance as due to 
testator. The affidavit, in like manner, claimed a 
balance as due to testator on the same account ; — 
Held : the letters were not sufficient to take 
pltf.’s claim, nor the account & affidavit sufficient 
TO take deft.’s set-off, out of the Statute of Limita- 
tions. — ^Williams v. Griffiths (1849), 3 Exch 
336 ; 18 L. J. Ex. 210 ; 154 E. R. 872. 
Annotation: — Retd. Qulnoey v. Sharpe (1876), 40 J. P. 328. 
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(ff) Statement of Account, 

643. Whether sufficient.] — An administratrix 
sued for a debt due to the intestate. It appeared 
that the debt accrued more than six years before 
the commencement of the action ; but that, 
with^ six years, deft. & the agent of the adminis** 
tratrix went through the account together, & 
struck a balance, which deft, promised to pay as 
soon as he could : — Held : the administratnx was 
entitled to recover on a count upon an account 
stated with her, & Statute of Limitations was no 
bar. — S mith v. Forty (1829), 4 O. &; P. 126. 

Amwtationa Distd. Jones v. Ryder (1838), 4 M. & W. .32. 

Overd. Whitehead r. Buokloy (1843), 1 L. T. O. S. 147. 

Reid. Bird v. Gammon (1837), 3 Bingr. N. C. 883 ; Ashby 

V. James (1843), 11 M. & W. 542 ; Brenan v. Crawley, 

Mexican Ry. Garnishees (1868), 16 W. R. 754. 

644. .] — Whitehead v. Buckley (1843), 

1 L. T. O. S. 147. 

646. Statement with Items all on one side.] 

— ^Ashby V, Ashby, No. 442, ante. 

646. .] — Clark v. Alexander, No. 

408, ante. 

547. Acknowledgment forming part of 

general settlement of accounts.] — L. being the 
holder for value of certain promissory notes made 
by deft., & being indebted to deft. & D., as exors., 
in a greater amount, it was agreed between them 
that the amount of the notes should be set off 
against & satisfied by the same amount of L.’s 
debt. On that occasion deft, gave to L. a paper, 
in which the amounts of the several notes, & the 
interest thereon, were enumerated, at the foot of 
which deft, wrote as follows : “ June 8, 1842. 

Approved due to L. — W. Davis.” L. retained 
possession of the notes, & afterwards indorsed 
them to pltfs. for value. In an action by pltfs., 
as indorsees, against deft., as the maker of these 
notes : — Held : the paper so signed by deft, was 
not such an acknowledgment in writing as to 
defeat a plea of Statute of Limitations, inasmuch 
as, coupling it with the evidence, no promise to 
pay the debt could be inferred from it. 

Qu. : whether a promise in writing, given by 
the maker of a promissory note to the payee, can 
be made available to defeat Statute of Limita- 
tions, in an action by a subsequent party to the 
note. — Cripps v. Davis (1843), 12 M. & W. 159 ; 
13 L. J. Ex. 217 ; 2 L. T. O. S. 125 ; 152 E. R. 
1152. 

Annotation : — Refd. Stamford, Spalding & Boston Banking 

Co. V. Smith (1892), 66 L. T. 306. 

548. .] — In an action on the common 

counts, deft., in order to take a promissory note 
for £80, relied upon in his set-off out of Statute of 
Limitations, gave in evidence a letter written by 
pltf. to a third person, who was authorised to 
communicate it to him, in which pltf. stated an 
account, making the promissory note an item 
against himself, but showing a balance in his favour, 
& proposed that the account should be arranged 
upon payment by deft, of £50. The proposed 
arrangement was not acceded to : — Held : the 


acknowledgment being on a proposal which was 
not accepted, was not sufficient, within Statute 
of Frauds Amendment Act, 1828 (c. 14), s. 1, to 
take the case out of Statute of Limitations. — 
Francis v. HawkEsley (1859), 1 B. & B. 1052 ; 
28 L. J. Q. B. 370 ; 33 L. T. O. S. 182 ; 5 Jur. 

N. S. 1391 ; 7 W. R. 509 ; 120 E. R. 1204. 

Annotation : — Refd. Cliasomore v. Turner (1875), 24 W. R. 

70. 

549. .] — Deft, pleaded a plea of 

Statute of Limitations to an action on two 
promissory notes. It was proved that he had, at 
the request of pltf., made a statement in writing 
of his affairs, beginning with the words ” J. Mack- 
rill,” in his own handwriting, & in which he debited 
himself with the notes given to pltf. : — Held : 
the statement was signed within the meaning of 
the Statute, & involved a promise. — Holmes 
V. Mackrell (1858), 3 0. B. N. S. 789 ; 30 L. T. 

O. S. 243 ; 140 E. R. 953. 

550. .] — An account stated between 

deft., being part owner & ship’s husband, & his 
co-owners, in which the items of pltf .’s account for 
work done <te money advanced are included, is not 
such an acknowledgment as will take the case out 
of operation of Statute of Limitations. The 
circumstance of there being no ascertained or 
adjusted debt till within six years, will not delay 
the operation of the Statute. — Nash v. Hill 
(1858), 1 F. & F. 198. 

I, When Amount Disputed or Uncertain, 

(a) In General. 

551. Whether amount need be specified.] — 

(1) The whole of the acknowledgment of a debt, 
to take the case out of the Statuto of Limitations, 
1623 (c. 10), must, under lA)rd Tenterden’s late 
Act [Statuto of IfVauds Amendment Act, 1828 
(c. 14)], be in 3vritmg ; & a written acknowledg- 
ment of a debt without specifying the amount, 
cannot be rectified by the admission of counsel. 

(2) Where such a written acknowledgment is 
qualified by a condition, no action can be main'' 
tained upon it, if the condition is broken. — 
Kennett V. Milbank (1831), 8 Bing. 38 ; 1 Moo. 
& S. 102 ; 1 L. J. C. P. 8 ; 131 E. R. 314. 

Annotaiiona : — As to (1) Consd. Lechmere v. Fletcher (1833), 

3 Tyr. 450; Choslyn r. Dalby (1840), 4 Y. & O. Ex. 238 ; 

Hartley v. Wharton (1840), 11 Ad. & El. 934 ; Courtenay 

V. Williams (1844), 3 Haro, 539. Refd. Edmunds r. 

Downes (1834), 4 Tyr. 173 ; Choslyn v. Dalby (1836), 2 

Y. & C. Ex. 170 ; Bird v. Gammon (1837), 3 Bing. N. C. 

883 ; Smiths. Thorne (1852), 18 Q.B. 134. ^8 io (2) Refd. 

Brigstocko V. Smith (l-SSS), 1 Cr. & M. 483 ; Eicke v. 

Nokes (1834), 1 Mood. & R. 359. 

552. .] — Dickenson v. Hatfield, No. 398, 

ante. 

553. .] — In assumpsit on a bill of exchange, 

a letter was produced, to take the case out of 
Statute of Limitations, from deft, to pltf., stating 
that pltf. should be iifformed immediately it was 
settled how deft.’s affairs should be arranged ; 
& adding, ” Your account is quite correct O I 
that I were now going to enclose the cunount.” 
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548 i. Whether sufficient .] — Russell 
V. CrYSLER (1849), 6 U. C. R. 484.— 

CAN. 

64811. .] — Even if a debt is of a 

oommeroial nature, the sending of 
an account current accompanied oy a 
letter referring to it signed by applt. 
will take the case out of the Statute 
of Limitations. — Darling v. Brown 
(1858), 1 S. 0. B. 360.— CAN. 

648 iii. .] — House t>. House 

(1876), 24 C. P. 526.— CAN. 

648 iv. ——.>—Balanolng of accounts. 


before assignments, upon the general 
accoimt, & also the payments on 
account are suflacient to prevent the 
operation of the Statute of Limitations. 
— Stewart v. Gage (1887), 13 O. R. 
458.— CAN. 

543 V. .] — ^A verbal statement of 

an account made within six years 
before action brought where there are 
itoms on both sides. Sc a balance has 
been struck in favour of pltf., will 
take the case out of the operation of 
the Statute of Limitations. — Smith v. 
Cormier (1889), 28 N. B. R. 432. — 
CAN. 

643 vi. .] — Watson v. Aga 


Mkhedeb Shkrazee (1874), L. R. 1 
Ind. App. 346.— IND. 

543 vii. .1 — Nand Ram v. Ram 

Prasad (1880), I. L. R. 2 All. 641. — 
IND. 

643 viil. .1— Nahanibai v. Nathu 

Bhau (1883), I. L. R. 7 Bom. 414. — 
IND. 

645 i. StaiemerU with items aU 

on one side.] — Jamun v. Nand Lal 
(1892), I. L. R. 15 AU. 1.— IND. 


m. JIfere expression of wiXlingness 
to account — Not sufficient acknowle^- 
ment.] — Crawford v. Crawford 
(1867), 16 W. R. 411.— IR. 
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Bed, 8 . — Acknowledgmenta in xcriting : 6, 

/. (a), 

No amount of debt was stated ; & no proof was 
given, from the letter or otherwise, to what account 
the letter referred, nor whether the letter applied 
to the bill. It being left to the jury whether this 
was an unconditional acknowledgment of the 
debt, & they having foimd that it was : — Held : 
such promise, accompanied by this expression, 
“ It is impossible to stete to you what will be done 
in my affairs at present ; it is difficult to know 
what will be best, but immediately it is settled you 
shall be informed ” ; is an absolute unconditional 
promise, & not a qualified or conditiona^romise. — 
Dodson v. Mackey (1836), 8 Ad. & El. 226 ; 4 
Nev. & M. K. B. 327 ; 112 E. R. 823. 

Annotation : — ^Reld. Roatledge v. Ramsey (1838), 8 Ad. & 
£]!• 221* 

554, .] — Waller v. Lacy, No. 444, ante. 

555. .] — Whitcombe v. Steere (1903), 19 

T. L. R. 697. 

Annotation : — Befd. Fettes v. Robertson (1921), 37 T. L. R. 
581. 


556. Admissibility of evidence to prove 

amount.] — A promise in writing, signed by the 
party chargeable thereby, to pay his proportion 
of a joints debt more than six years old, is a 
sufficient compliance with Statute of Frauds 
Amendment Act, 1828 (c. 14), s. 1, to take the 
case out of Statute of Limitations, though no 
amoimt is specified in the promise, & pltf. suing 
on such promise is not confined to nominal 
damages, but may recover the whole of such 
proportion upon proving the amount by extrinsic 
evidence. 

A. & B. were jointly indebted to C. after more 
than six years had. elapsed since the debt accrued, 
A. promised in writing signed by him to pay his 
proportion when applied to. Afterwards, C. 
sued A. & B. jointly, in indebitatus assumpsit, on 
the original joint cause of action. B. pleaded the 
general issue, & A. pleaded the general issue & 
the Statute of Limitations. A verdict passed 
against B. on the general issue, & for A. upon the 
general issue & upon the issue on the Statute of 
Linutations, & judgment was entered for C. 
against B. & for A. against C. C. afterwards 
brought a fresh action against A. & declared 
specially on the new promise to pay his propor- 
tion : — Held : neither the recovery against B. 
nor the verdict & judgment for A. were any 
answer to the action against A. on the new promise. 
— Lechmere V. Fletcher (1833), 1 Cr. & M. 
623 ; 3 Tyr. 450 ; 2 L. J. Ex. 219 ; 149 E. R. 
549. 


Annotations Dbtd. Hooper r. Stephens (1835), 7 C. & P. 
260. Polld. Bird v. Gammon (1837), 3 Bing. N. C. 883, 
Apld. Cheslyn r. Dalby (1840), 4 Y. & C. Ex. 238 : WllUanw 
" Griffiths (1849), 3 Exch. 336. Reid. Edmunds v, 
2 Cr. ti 2.f. I'C , Johnson v, Dodgsoi) 
Q837), 2 M. & W. 653 : Roiitled^ v. Ramsay (1838), 3 
Nev. & P. K. B. 319 ; Hartley vTwharton (1840), 3 Per, 
& I^v. 629 ; Waller r. Lacy (1840), 1 Man. & G. 54 ; 
^urtenay v. Williams (1844), 3 Hare, 639 ; King: v 
Ho^ (1844), 2 Dow. & L. 382 ; Deacon r. Grldley (1854), 
24 L. J. C. P. 17 ; Walker tJ. Butler (1850), 6 £. &: B. 508 ; 
Curlewls r. Momlngton (1857), 6 W. R. 491. Mentd, 
Baker r. Walker(l846), 14 M. & W. 466 ; Blyth v 
Fixate, Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch, 
337 ; Isaacs v. Salbsteln, [1916] 2 K. B. 139. 

5m?* Z embarrassed, made 

a bill of sale absolutely & unconditionally of his 
effects, stock, etc., to deft. & another, deceased, 


the consideration for which was expressed to be 
the paying & securing of L.’s debts ; an account 
of which was at the time submitted to deft. 
When the bill of sale was made, L. was indebted 
to pltf., who had, as security, a judgment upon 
which he had sued out execution, which he m- 
frained from carrying into effect, upon the promise 
of deft, that he should be paid. The statement 
which contained pltf.’s debt, was perused & 
approved of by deft., & pltf. also furrdshed him 
with his account, to which no objection was made. 
Much correspondence took place upon the subject, 
in the course of which, deft, wrote the foUo'^ng 
letter : “I am in receipt of yours of the 2nd. 
I do wish I could comply with your request, for 
reall> I am & have been very wretched on account 
of your account not being paid. I hear there is a 
prospect of an abundant harvest, which surely 
must turn into a goodly sum, & very considerably 
reduce your account ; at all events, if it does not, 
the concern must be broken up to meet it at last.” 
The letter concluded thus : “ My hope is, that 
out of the present harvest you will be paid ” : — 
Held: (1) such letter, coupled with the other 
circumstances above referred to, was sufficient to 
take the case out of Statute of Frauds Amendment 
Act, 1828 (c. 14), it being an unconditioiml, 
unqualified admission of liability not depending 
upon or referring to the contingency of a good 
harvest for the creation of a fund to meet the 
demand ; (2) also the sufficiency of the letter for 
that purpose was not affected by the omission of 
the amount claimed, as that may be proved by 
extrinsic evidence, when the existence of a debt 
is clearly established ; (3) it was for the jury to 
put a construction upon the letter, & determine 
whether it referred to pltf.’s demand. — ^B ird v. 
Gammon (1837), 3 Bing. N. C. 883 ; 3 Hodg. 224 ; 
6 Scott, 213; 6 L. J. C. P. 258 ; 132 E. R. 650. 

Annotaiions : — As to (2) Apld. Cheslyn v. Dalby (1840), 4 

Y. & C. Ex. 238 ; WiUiams v. Griffith (1849). 3 Exch. 335. 

Refd. Morrell v. Frith (1838), 3 M. & W. 402 ; Hartley v. 

Wharton (1840), 11 Ad. & El. 934 ; WaUerv. Lacy (1840), 

8 Dowl. 563; Smith r. Thorne (1852), 18 Q. B. 134; 

Deacon v. Grldley (1854), 3 C. L. R. 129. 

558. ,] — Cheslyn v. Dalby, Dalby v. 

Cheslyn, No. 424, ante. 

559. Correctness of amount disputed.] — Deft, 
saying to pltf. ” what an extravagant bill you have 
delivered me 1 ” is a sufficient acknowledgment 
to avoid the Statute of Limitations. — L awrence 
V. Worrall (1791), Peake, 127. 

Annotation: — Refd. Poynder v. Block (1837), 5 Dowl, 570. 

560. .] — Godwin v. Culley, Edwards & 

Godwin v. Culley, No. 529, ante. 

561 . Accompanying promise to have 

account examined into.] — A letter, the fair effect 
of which is, that the writer is not certain whether 
the debt is owing, & will have the matter examined 
into, is not a sufficient acknowledgment in writing 
to take the case out of the Statute of Limitations, 
notwithstanding that it contains expressions of 
regret that the debt should have been left so long 
unpaid. But a letter not in itself sufficient to bar 
the statute may be left, with other evidence, to the 
jury, upon the question, whether there have been 
payments or deliveries of goods, in port satis- 
faction of the debt, within the six years. It will 
be a question for the jury whether the payments 
or deliveries of goods were made & received on 
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65911. — — .1 — ^Laljbe Sahoo v. 


Roqhoonundun Lali. Sahoo (1880 
1. L. R, 6 Calc. 447.— IND. 

569 111 .1 — JoGESHWAB Rot i 

Raj Narain Mittbr (1904), I. L. I 
31 Calc. 195 ; 8 C. W. N. 108.— IND. 

559 It. .] — Letters expreasio 


doubts as to the existence of a debt, 
but expressing a wish that if deft, had 
any claim, the matter should be 
arranged, are not a sufficient acknow- 
ledgment to take the case out of the 
Statute of Limitations.— Gabsidy v. 
Fjbman (1807), 16 W. R. 482.— IR. 
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account of the particular* debt sued for.. Where 
the action is by an exor., who has also claims due 
to himself in his own right, it will be for the jury 
whether the payments were upon account of the 
debt due to the testator, or to the exor. in his 
own right. 

The evidence showed that goods were delivered 
as payment, & the fact that the amount of the 
balance of the debt to testator had been claimed, 
with the other circumstances, showed that the 
deliveries were in payment of the debt due to 
testator. If so they would have the same effect 
as payments of money on accoimt of that debt & 
would take it out of the statute (Martin, B.). — 
COLLINSON V. Margesson (1858), 27 L. J. Ex. 
305. 

(6) Promise to Pay Ascertained Sum. 

662. Whether sufficient.] — Gardner v. M‘Ma- 
HON, No. 672, 'post. 

Sum to be ascertained by submission to arbi- 
tration.] — See No. 424, ante, Nos. 670, 571, post. 

(c) Promise to Pay Smaller Amount than Claimed. 

563. Whether sufficient.] — Bass v. Smith (1068), 
12 Vin. Abr. 229. 

Annotation : — Coiud. Scales v. Jacob (1826), 3 Bing". 638. 

664. .] — The follow!^ letter from deft, to 

pltf.’s attorney, was given in evidence by a pltf. 
in answer to a plea of Statute of limitations. “ I 
have received yours respecting pltf.’s demand ; it 
is not a just one ; I am ready to settle the account 
whenever pltf. thinks proper to meet on the busi- 
ness ; I am not in his debt £90, nor any thing like 
that sum ; shall be happy to settle the difference 
by his meeting me ” : — Held : the judge was 
justified in directing the jury, “ that after this 
letter Statute of Limitations was out of the 
question.” — C olledqe v. Horn (1825), 3 Bing. 
119 ; 10 Moore, C. P. 431 ; 3 L. J. O. S. C. P. 
184 ; 180 E. R. 459. 

Annotations: — ^Reld. Brigstock v. Smith (1833), 2 L. J. Ex. 

187 ; Gardner v. M'Mahon (1842), 3 Q. B. 561 ; He River 

Steamer Co., Mitchell’s Claim (1871), 6 Ch. App. 822 ; 

Chasemore v. Tumor (1875), L. R. 10 Q. B. 500. Mentd. 

R. V. Coyle (1855), 26 L. T. O. S. 136. 

566. .] — Deft, had written a letter to T., 

to make a proposition to pltf. respecting a debt 
he owed him ; & in this letter he desired T. to 
arrange with the whole of his creditors. T. wrote 
a letter to pltf., offering an acceptance for 7s. Qd. 
in the pound on the debt : — Held : not sufficient 
to take the case out of Statute of Limitations, — 
Gibbon v. Baghott (1832), 5 C. & P. 211. 

666. .] — Deft., whose debt to pltf. was 

b^red by Statute of Limitations, wrote to pltf. 
within six years before action the following letter : 
” I return to Shepperton about Easter. If you 
send me there the particulars of your account 
with vouchers, I shall have it examined & cheque 
sent to you for the amount due ; but you must be 
under some great mistake in supposing that the 
amount due to you is anything hke the sum you 
now claim ” : — Held : the debt was revived, as the 
request to be furnished with an account with 
vouchers at a particular time & place did not 
negative the implied promise to pay arising from 
the admission of a balance due.-^KEET v. Lind- 
say (1877), 2 Ex. D. 314 ; 36 L. T. 98 ; 41 J. P. 
466 ; 25 W. R. 322 ; suJb nom, Skeat v. Lindsay, 
46 L. j. Q. B. 249. 

Annotaiiona : — Apld. Langrish v. Watts, [1903] J K. B. 

636. Eefd. Whltcombe v. Steere (1903), 19 n\ L. R. 

697 ; Barrett v. Davies, Barrett r. Withers (1904), 90 

L. T. 460. 


667. Offer of ** reasonable amount.'*] — 

In Oct. 1898, a debt then being statute-barred, A. 
wrote to M. ; ” You may be quite sure I shall do 
all I can, &; as soon as I can, but it is not much 
use making promises without some pretty good 
prospect of keeping them.” On Nov. 17 following 
he wrote to pltf. ; “I had a letter from you four 
or five weeks ago, & wrote you in reply that I 
would do all in my power, but that it was useless 
for me to make promises I could not be fairly sure 
of keeping, & I really cannot say anything more 
definite.” Later, in answer to a demand from 
M.’s solrs., he wrote asking for particulars, & 
concluded : ” Legal proceedings . . . would only 
result in my losing my present employment & the 
small salary I am able to earn, which would still 
further delay the possibility of payment. I trust 
your client will agree to accept some compara- 
tively reasonable amount, & if you can give me the 
option of repayment by instalments I shall be 
glad.” The required particulars were supplied by 
M.’s solrs., & he was asked to state with what sum 
& in what manner he would settle the claim — 
Held : these letters did not constitute a promise 
to pay absolutely & unconditionally, & therefore 
did not amount to sufficient acknowledgment to 
take the debt out of Statute of Limitations. — 
Mowbray v. Appleby (1899), 80 L. T. 805 ; 15 
T. L. R. 425. 

(d) Promise to Pay Taxed and Certified Costs, 

568. Whether sufficient.] — Where a client has 
obtained the common order for taxation of the 
bUl of costs of a solr. which contains a submission 
to pay what should appear to be due on the taxa- 
tion, the taxing master is right in taxing statute- 
barred items, & the client is boimd under his 
submission to pay such items when taxed. A 
client desiring to raise the question of the Statute 
of Limitations in respect of any items in a bill of 
costs should obtain a special order. — Re Margetts, 
[1890] 2 Ch. 263 ; 65 L. J. Ch. 479 ; 74 L. T. 309 ; 
44 W. R. 462 ; 40 Sol. Jo. 404. 

Annotations : — Refd. Be Brockman, [1909] 2 Ch. 170. 

Mentd. He Tliomai?, Evans r. Griffiths (1900), 48 W. R. 

299. 

(c) Submission to Arbitration. 

669. Whether sufficient — Reference proving 
abortive.] — Cheslyn v. Dalby, Dalby v. Cheslyn, 
No. 424, ante. 

570. .] — After the Statute of Limita- 

tions had begun to run, an agreement of reference 
between H. & the trustees of a turnpike road was 
entered into, which recited that H. was employed 
to construct certain roads, & that disputes existed 
as to the amount due to H., & by which, after the 
usual stipulations of reference, it was agreed that 
the arbitrators should find what was due, & that 
they should, in their award, order the treasurer of 
the trustees to pay such sum ” at such times & in 
such proportions as they should think fit.” The 
reference proved abortive : — Held : this was not 
such an unconditional promise to pay as would 
take the case out of the Statute of Limitations. — 
Hales v. Stevenson (1863), 8 L. T. 798 ; 11 
W. R. 952, Ex. Ch. 

Annotations : — Oonsd. Re River Steamer Co., Mitchell’s 

Claim (1871), 6 Ch. App. 825, n. Refd. Skeot v. Lindsay 

(1877), 2 Ex, D. 314. 

671. .] — Fenner v. Lord (1898), 

14 T. L. R. 460. 


PART II. SECT. 8, SUB-SECT. 6.— I. (d). 

6681. Whether suJB^cient .] — ^Arcukr v. Leonard (1803), 15 I. Ch. R. 207. — IR. 
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Sect, 8 . — Acknowledgments in tenting : Syb-sed, 6, 
»7., K.f L. <fe itf.] 

J, Promise not to Plead Statute. 


572. Mere promise not to plead statute — Accom- 
panying qualifying expressions — Indicating inten- 
tion to dispute liability.] — Deft, having pleaded 
the Statute of limitations, pltf . proved, m answer, 
that, before six years had elapsed from the con- 
tracting of the debt, & withm six years before 
action brought, deft, wrote to him as follows : “ I 
do not desire that you or any one of my creditors 
should lose what I owe them ; on the contrary, 
it is very much my wish not only to pay my 
debts but interest upon them if I can. As you 
have mentioned the Limitation Act, I answer at 
once, that I am ready to put it out of my power 
to take advantage of that Act, & will immediately 
give you my note for whatever amoimt is due to 
you. To pay you now or within the year I am 
utterly unable. I really have not, as you imagine, 
received £600.” ‘‘It is of course indispensable 
that the exact sum I owe you should be fixed, 
whether you accept my note or not. I have 
clearly shown you in a former letter, that your 
account is not in accordance with the estimate 
upon which you agreed.” “ If you really cannot 
produce the original estimate, or the rough drait 
of it, it certainly is reasonable that some, & 
considerable, deduction should be made from your 
charges.” (Details as to this were then stated.) 
“ You will perhaps say, what deduction you are 
prepared to make, & I shall be glad if it be such 
as ■will allow me, with justice to my other creditors, 
to give you my note for the amount, or, if it be 
possible, to borrow it from a friend, which I have 
a hope of doing, & wipe the account entirely out 
of your books.” “ I am fully sensible of, & 
thankful for, the forbearance you have shown ; 
but I cannot move a step in the way to give you 
satisfaction, & do justice to my other creditors, 
until the sum actually due to you be ascertained ” : 
— Held : the letter contained an unconditional 


promise to pay, & prevented the Statute of Limi- 
tations from operating. — Gardnkb v. M‘Mahon 
(1842), 3 Q. B. 601 ; 2 Gal. &. Dav. 693 : 11 
L. J. Q. B. 297 ; 6 Jur. 712 ; 114 E. R, 622. 
Annotations : — ^Refd. Bateman v. Finder (1842), 11 L. J. 
Q. B. 281 ; Hart v. Prendoi^aHt (1845), 14 M. & W. 741; 
^iUiams v. Griffith (1849), 3 Exch. 335: Rackham v. 
Marriott (1857), 29 L. T. O. S. 145 ; Sldwell v. Mason 
(1857), 5 W. R. 729 ; Skeot v. Lindsay (1877), 2 Ex. D. 
314 ; Barrett v. Davies, Barrett v. Withers (1904), 90 
L. T. 460. 

673. Inability to pay — No distinct 

promise to pay.] — Deft., who owed money for 
goods supplied to him by pltf.’s testator, wrote 
the follo'wing letter to pltf. ; “I am sorry I cannot 
pay off anything of my account at present. . . . 
You have always treated me very well, & as soon 
as I have the money I shall forward you a cheque 
for the late account. ... I hope you will express 
my regret to the exors., & explain that it is my 
mtention to pay when I am in a position to do 
& I shall not try to get out of the debt by its 
becoming outdated ” : — Held : this was a condi- 
tional promise to pay the debt ; &, the condition 
not being fulfilled, the letter did not take the 
c^e out of Statute of Limitations. — Lusher v. 
Hassard (1904), 20 T. L. R. 663, 0. A. 

"^^1904M1^^L R Barrett v. Withers 


See, also, Nos. 452, 571, ante. 


574. Promise based on new consideration — 
Settlement of mutual accounts.] — A parol agree- 
ment was entered into between the respective 
exors. of L. & T., that various old accounts of their 
testators should be settled on a certain fixed day, 
without reference to the time that they had been 
running. The accounts were settled accordingly, 
& the exors. of L. received the value of a promissory 
note that would have been barred by the statute. 
The exors. of T. afterwards discovered a note 
from L. to T. on which nothing had been done for 
more than six years before the death of T. : — 
Held : the exors. of T. were entitled to have the 
benefit of this note. — Lade v. Trill, Trill v. 
Lade (1842), 11 L. J. Ch. 102 ; 6 Jur. 272. 

575. Promise subject to condition — Condition 
unfulfilled.] — Buenos Ayres Municipality v. 
Baring Brothers (1924), 69 L. Jo. 167. 

K. Refusal to Pay Admitted Debt. 

576. Whether sufficient — Recommendation to 
plaintiff to bring action.] — Plea of Statute of 
Limitations to a bill of discovery over-ruled upon 
letters, assignmg reasons for declining to pay ; 
& recommending pltf. to bring an action ; as 
amounting to an acknowledgment of the debt, 
sufficient to take it out of the statute upon the 
authorities, though against principle. — ^Baillie v. 
SiBBALD (1808), 15 Ves. 185 ; 33 E. R. 724. 

677. Refusal to pay “ unless obliged.**] — 

Where upon demand made of payment of seaman’s 
wages, accrued during the Russian embargo, 
deft, answered, ” that he would not pay ; there 
were none paid, & he did not mean to pay unless 
obliged ” : — Held : sufficient to take the case out 
of Statute of Limitations. — Dowthwaite v. 
Tibbut (1816), 6 M. & S. 76 ; 105 E. R. 979. 

Annotations Eefd. Clark v. HouKham (1823), 2 B. & C. 

149 ; A’Court v. Cross U825), 11 Moore, C. P. 198 ; Beales 

V. Jacob (1826), 3 Bing. 638 ; Tanner v. Smart (1827), 6 

B. & C. 603 ; Linley v. Bonsor (1836), 1 Hodg. 308. 

578. Stamp objection.] — (1) Deft, being 

arrested on a debt more than six years old, said, 
‘‘ I know that I owe the money, but the bill I gave 
is on a threepenny receipt stamp, & I -will never 
pay it ” : — Held : not such an acknowledgment 
as would revive the debt against a plea of Statute 
of Limitations, 1623 (c. 16). 

(2) It [Statute of Limitations, 1023 (c. 16)] is, 
as I have heard it often called by great judges, an 
Act of peace (Best, C.J.). — ^A’Court v. Cross 
(1825), 3 Bing. 329 ; 11 Moore, 0. P. 198 ; 4 

L. J. O. 8. C. P. 79 ; 130 E. R. 640. 

Annotations : — As to {!) Apld. Ay ton v. Bolt (1827), 4 Bing. 

105. Consd. Upton V. Else (1827), 6 L. J. O. S. <J. P.108. 

Refd. Scalesr. Jacob (1826), 3 Bing. 638; Pierce v. Brewster 

(1827), 12 Moore, C. P. 615 ; Tanner v. Smart (1827), 6 

B. & C. 603 ; Gould v. Shirley (1829), 2 Moo. Sc P. 681 ; 

Linley v. Bonsor (1835), 2 Scott, 399. 

579. Mere refusal.] — Pierce v. Brew- 

ster, No. 508, ante. 

580. “ Sooner go to gaol than prefer 

creditor.**] — (1) To take a case out of Statute of 
Limitations, pltf. gave in evidence letters wherein 
deft, stated that he would have nothing to do with 
pltf.’s claim, that he •wished he would make him 
a bkpt., & that he would rather go to gaol than 
pay pltf. in preference to others of his creditors 
who had executed a composition deed. The judge 
left it to the jury to say whether the letters 
contained an acknowledgment of the debt, telling 
them, that, to entitle pltf. to recover, it must be 
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n. Mere promise not to n 
The maker of a promisi 
note, nearly six years after it was i 


wrote a letter acknowledging that pltfs. 
had a bill or note of his, which might 
by possibility be upwards of six years 
from its date. I, of course, wUl not 
plead the Statute of XimitationB : — 


Held : the debt was thereby suffi- 
ciently acknowledged to take it out of 
the statute. — Bswley v. Powbr (1833), 
Hayes & Jo. 368. — IR. 
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such an acknowledgment whence a promise to 
pay could be inferred. The jury having returned 
a verdict for deft., the ct. declined to disturb it, 
holding the direction to be proper. 

(2) To show a part payment within six years so 
as to bring the case within the exception in the 
statute, pltf. proved a payment of a portion of his 
demand by one F., the trustee under a deed of 
composition, who was expressly instructed to make 
the payment as a full satisfaction, instead of which 
he handed the money over as a part payment, & 
took a receipt accordingly. This payment so made 
was expressly repudiated by deft. ; — Held : this 
was not a payment within the exception. — 
Linsell V. Bonsor (1836), 2 Bing. N. C. 241 ; 
132 E. R. 96 ; svb nom. Linley v. Bonsor, 2 
Scott, 399 ; 1 Hodg. 305 ; 6 L. J. C. P. 40. 
Annofaiimts ; — As to (1) Re!d. Fettes v. Robertson (1921), 
37 T. L. R. 581 ; Spencer v. Henmierde, [1922] 2 A. <J. 
507 • 

681. Refusal to pay without order of court.] 

— (1 ) Wliere Statute of limitations had'run against 
a debt, due from a testator before his death, & the 
exor. wrote thus to the creditor : “ The legatees 
object to my paying the claim though I think it 
just,” & “ I not only do not dispute the claim but 
admit it, thinking it just, but am compelled to 
refuse payment without an order of the ct.” ; — 
Held : the debt was not revived. 

(2) Where an indorsement admitting the receipt 
of interest was made on a promissory note prior 
to the passing of Lord Tenterden’s Act (Statute 
of Frauds Amendment Act, 1828 (c. 14)), it was 
held not to be evidence to take such promissory 
note out of Statute of Limitations, as it appeared 
to have been made after the time when the 
presumption of the debt having been barred by 
the statute had arisen, & it was consequently not 
against, but in accordance with, the interest of the 
party to make such admission. — Brigos v. Wilson 
(1864), 6 De G. M. & G. 12 ; 23 L. T. O. S. 136 ; 
43 E. R. 772, L.J J. 

Amwtations : — As to (2) Apld. Nowbould v. Smith (ISS.'i), 29 
Ch. D. 882. Ref^Coope r. Cresswell (1866), L. R. 2 Eq. 
106. Ocnerally, Mentd. Saunders v. Druco (1855), 3 
Drew. 139 ; Fuller v. Redman (No. 2) (1859), 26 Reav. 
614 ; Taylor v. Wltliam, 'Witham r. Taylor (1876), 24 
W. R. 877 ; Ke Lacy, Howard v. Llghtfoot (1906), 51 
Sol. Jo. 67. 

L. Proposals without Prejudice. 

Admissibility as evidence,] — See Evidence, Vol. 
XXII., p. 377, Nos. 3853, 3854. 

682. Acceptance of proposal.] — Be River 

Steamer Co., Mitchell’s Claim, No. 412, ante. 

M. Denial of Liability. 

683. Denial of existence of debt — Admission of 
receipt of money but as gift.] — Owen v. Wolley 
(1761), Bull. N. P. 148, N. P. 

Annotation : — Apprvd. Partington v. Butcher (1806), 6 
Eap. 66. 

684. Accompanying statement of Inability 

to pay.] — (1) Where it was proved that a deft, 
had, after having denied the existence of a debt 
demanded of him, replied, to an assertion by pltf., 
that he had documents in his possession which 
would prove it, that ” It is of no use for me to look 
at them, for I have no money to pay it now ” : — 
Held : a nonsuit, which had been directed on such 
a case made & relied on by pltf., was right. 

(2) The legal effect of such conversations, as to 
how far they are to be considered as admitting 
debts to be due, or amounting to promises to pay 
them, is a question rather for the determination 
of the ct. th^ the jury. — Snook v. Mears (1818), 
6 Price, 636; 146 E. R. 718. 

AnrujUtHon : — As to (1) Coiisd. A’Couxt v. Otobb (1825), 11 
Mooxe, C. P. 108. 


685. Accompanying promise to com- 

municate personally with plaintiff.] — The operation 
of the Statutes of Limitations will not be barred 
by a written acknowledgment of a pre-existing 
debt, unless a fresh promise to pay it can be 
inferred from the terms used : — Held : a letter 
from a deft, denying his liability to pay pltf.’s 
claim, Sl containing no acknowledgment of its 
validity, though pointii^ out a time for com- 
municating personally with pltf. about it, did not 
take a case out of the Statute, & a nonsuit was 
right. 

Semble : part payment will not bar the interest, 
where the debt to which it is applied consists of 
several items. — Brigstockb v. Smith (1833), 1 
Or. & M. 483 ; 3 Tyr. 445 ; 2 L. J. Ex. 187 ; 149 
E. R. 489. 

Annotation: — Refd. Eicke r. Nokcs (1834), 1 Mood. & R. 

359. 

586. Claim to benefit of statute.] — An acknow- 
ledgment of the debt, though accompanied with a 
declaration by deft. ” that he did not consider 
himself as owing pltf. a farthing, it bein^ more than 
six years since he contracted,” is sufficient to take 
the case out of Statute of Limitations. — B ryan 
V. Horseman (1804), 4 East, 599 ; 1 Smith, K. B. 
126 ; 102 E. R. 960. 

AnnMatinns : — Distd. Rowci'oft V. Lornas (1816), 4 M. & S. 

457. Consd. FroHt v. Bengough (1823), 1 Bing. 266 ; 

A’Court V. Cross (1825), 11 Moore, C. P. 198. Refd. Snook 

r. Mears (1818), 5 Price, 636 ; Tanner v. Smart (1827), 6 

B. & C. 603. 

587. .] — “ I owe you not a farthing, for it 

is more than six years since,” is not to be leit to the 
jury as evidence of an admission, to take a debt 
out of Statute of Limitations. — Coltman v. 
Marsh (1811), 3 Taunt. 380 ; 128 E. R. 151. 
Annotations : — Refd. Frost v. Bengough (1823), 8 Moore, 

a P. 180 ; Knott v. Farren (1824), 2 L. J. O. S. K. B. 

122 ; A’Ciourt v. Cross (1825), 11 Moore, C. P. 198 ; 

Poynderv. Bluck (1837), 5 Dowl. 670. 

588. .] — In assumpsit against deft, as 

acceptor of a bill of exchange, & upon an account 
stated, evidence that deft, acknowledged 1^ 
acceptance & that he had been liable, but said 
that he was not liable then, because it was out of 
date, & that ho could not pay it, it was not in his 
power to pay it, was held sufficient to take the 
case out of the statute, upon a plea of actio non 
accrevit infra sex armos. Fltf. may declare on the 
original promise, although he relies on the subse- 
quent promise to take the case out of Statute of 
Limitations. — Leaper v. Tatton (1812), 16 East, 
420 ; 104 E. R.*1147. 

Annotations; — Refd. Hurst v. Parker (1817), 1 B. & Aid. 

92 ; Clark v. Hougliam (1823), 2 B. & C. 149 ; A’Court v. 

Cross (1826), 11 Moore, C. P. 198 ; Tanner r. Smart (1827), 

6 B. & C. 603 ; Irving v. Veitch (1837), 3 M. & W. 90. 

589. .] — In assumpsit for money due on an 

accountable receipt, pltf., in order to take the case 
out of Statute of Limitations, called a witness, 
who proved that he called on deft., & showed him 
the receipt, & asked him if he knew anything of it, 
to which deft, answered that he knew ^1 about it ; 
witness then asked him for the amount ; to which 
he answered it was not worth a penny ; he should 
never pay it ; that it was his signature, but that 
he never had & never would pay it, “ & besides ’* 
he added, ” it is out of date, Sl no law shall make 
me pay it ” : — Held : this evidence was insufficient 
to chairge deft, with it, for there was no acknow- 
ledgment, but the contrary, that the debt ever 
existed. — Rowcroft v, Lomas (1816), 4 M. & S. 
467 ; 106 E. R. 903. 

Annotations : — Apld. Snook v. Mears (1818), 6 Price, G36. 

Consd. A’Court v. Cross (1825), 11 Moore, C. P. 198 ; 

Spencer v. Hemmerde, [1922] 2 A. C. 507. Refd. Tanner 

V. Smart (1827), 6 B. & C. 603. 

690. Expression of belief that debt already paid.] 
— To a demand for the charges of preparing an 
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Sect* 8 . — Acknowledgmenta in toriting: Svib-sed* 0, 
M, <fc N. ; 8ub~8ect, 7.] 

annuity deed, deft, said, ** 1 thought 1 had paid 
it at the time, but I have been in so much trouble 
since, that I really do not recollect it.” Pltf. 
answered, “You know the price of the annuity was 
paid you in a £1,000 banknote, which you changed 
at Badcock’s.” Deft, made no answer : — Held : 
that this was not a sufficient acimowledgment of 
the debt to deprive deft, of the benefit of his plea 
of Statute of Limitations. — Hellings v, Shaw 
(1817), 7 Taunt. 608 ; 1 Moore, C. P. 340 ; 129 
E. B. 243. 


Annotations : — ^Refd. Beale v. Kind (1821), 4 B. & Aid. 568 : 

Frost V, Bengough (1823), 8 Moore, C. P. 180 ; Scales v. 

Jacob (1826), 3 Bing. 638 ; C^ottam v. Partridge (1842), 4 

Maji. & G. 271 ; Spencer v. Hemmerde, [1922] 2 A. C. 607. 

591. Promise to produce receipt.] — W^ben 

a debt of a bill six years standing is demanded, 
deft, says he ^ paid it, & will show the receipt, 
but does not, it is not such an acknowledgment as 
takes the debt out of Statute of Limitations. — 
Birk V. Guy (1802), 4 Esp. 184, N. P. 

692. — Where, after the lapse of six 

years, a deft., bemg asked for the payment of a 
debt, said, “ I owed the money, but I have a 
receipt in full of all demands, I shall search for 
it, & let you know in the event of my not being 
able to find it ” : — Held : this was not sufficient 
to take the case out of Statute of Limitations. — 


Brydges V. Plumptre (1827), 9 Dow. & By. K. B. 
740. 

593. By third person — “ If not paid it 

ought to be.”] — “ I will see D. or write to him ; 

1 have no doubt he has paid it ; if by chance he 
has not paid it, it is very fit it should be ” in a 
letter is not a sufficient acknowledgment of a debt 
under Statute of Frauds Amendment Act, 1828 
(c. 14), 8. 1, to take the case out of Statute of 
Limitations. — ^Poynder v. Bluck (1837), 6 Dowl. 
570 ; Will. WoU. & Dav. 191. 

694. .] — Brown v. Brown (1838), 

2 Jut. 255. 

695. 


Proposal to pay by instalments.] 


In answer to an application for a debt barred by 
the Statute of Limitations, deft, wrote, “ I have 
received a letter from Messrs. P. L., solrs.. 
requesting me to pay you an account of £40 9s. Od. 
I have no wish to have anything to do with the 
lawyers : much less do I wish to deny a just debt. 
I cannot, however, get rid of the notion that my 
account with you was settled in 1851 ; but as you 
declare it was not settled, I am willing to pay you 
£10 per annum until it is liquidated. Should this 
proposal meet with your approbation, we can 
make arrangements accordingly”: — Held: this 
was not such an absolute unqualified acknowledg- 
ment & unconditional promise to pay as to take 
the case out of the Statute of Limitations. 

The question is whether the letter contains an 
acknowledgment from which a promise can be 
implied to pay the debt which was barred by 
statute. It is obvious that the promise is of a 
^ture not to bind deft, unless it was accepted 
by the persons to whom it was proffered ; for it 
would be unjust to hold the one party bound by 
the offer unless it were assented to by the other 
party (Williams, J.). 

The simple question is whether, independently 
ol the special promise there is an absolute & 
unquahfied acknowledgment of the existence of 
the debt from which a promise to pay can fairly 

^ ^ of opinion that there is not. 
ihere clearly is no acknowledgment at all. The 
witer states his impression to be that the alleged 
debt has no existence (Williams, J.).— Buok- 


MASTER V, Bussell (1861), 10 0. B. N. S. 745 ; 
4 L. T. 662 ; 8 Jur. N. S. 166 ; 9 W* B. 749 j 
142 E. B. 646. 

Annotations : — Apprvd. Langrish v. Watts, [1903] 1 K. B. 
636. Reid. Cliasemore v. Turner (1876), L. R. 10 Q. B. 
500 ; Lusher v, Hassard (1903), 20 T. L. E. 31 ; Spencer 
V. Hemmerde, [1922] 2 A. 0. 607. 

696. Claim that debt discharged by written 
Instrument — Instrument Inoperative as discharge.] 

— If deft, to a debt otherwise bound hj Statute 
of Limitations, admits the debt, but claims to be 
discharged by a written instrument, but which 
being referred to does not amoimt to a legal 
discharge, he shall be bound by the admission & 
the case be thereby taken out of the Statute. — 
Partington v. Butcher (1806), 6 Esp. 66, N. P. 

Annotation : — Refd. Hellings r. Shaw (1817), I Moore, C. P. 
340. 

697. Admission qualified by reliance on valid 
objection.] — A (^ualffied admission by a party who 
relies on an objection which would at any time 
have been a good defence to the action does not 
take a case out of Statute of Limitations. — De la 
Torre v. Barclay & Salkeld (1814), 1 Stark. 7, 
N. P. 

698. Claim to set-off more than amount of 
debt.] — Assumpsit on a promissory note. Plea, 
first, general issue ; secondly, Statute of Limita- 
tions ; but there was no plea or notice of set-off. 
It was proved that on pltf.’s showing deft, the 
note within six years, the latter said, “You owe 
me more money : I have a set-off against it.” : — 
Held : that was not a sufficient aclmowledgment 
within six years to take the case out of Statute of 
Limitations. — Swann v, Sowell (1819), 2 B. & 
Aid. 769 ; 106 E. B. 543. 

Annotations: — Reid. A’Court v. Cross (1826), 11 Mooro, 
C. P. 198 ; Scales v. Jacob (1826), 11 Moore, C. P. 663 ; 
Pierce v. Brewster (1827), 12 Moore, C. P. 615 ; Tamior v. 
Smart (1827), 6 B. & C. 603. 

699. .] — jie Biver Steamer Co., Mit- 

chell’s Claim, No. 412, ante. 


N. Other Cases. 

600. Promise to pay on proof of debt.] — (1) A 

promise to an exor. in these words, “ Prove the 
debt & I will pay you,” will avoid Statute of 
Limitations. 

(2) Acknowledgment of debt after commence- 
ment of the action takes it out of Statute of 
Limitations. — Heylin v. Hastings (1698), Garth. 
470 ; 1 Com. 54 ; Holt, K. B. 427 ; 6 Mod. Bep. 
425; 12 Mod. Bep. 223 , 1 Salk. 29 ; 1 M. Baym. 
421 ; 88 E. R. 1277. 

Annotations: — As to (1) Consd. Stafford v. Forcer (1714), 
10 Mod. Hop. 311 ; Perham r. Kayual (1824), 2 Bli 
306; Tanner v. Smart (1827), 0 B. & C. 603. Re! 
Hurst V, Parker (1817), 1 B. & Aid. 92 ; Scale* v. Jacob 
(1826), 3 Bing. 638 ; Spencer r. Hemmerde, [1922] 2 
A. C. 507. Generally, Hentd. Anon. (1704), 2 Salk. 666 : 
Loyd V. Loo (1718), 1 Stra. 94 ; Hooper v. Sununorseti 
(1810), Wight, 16 : WUllams v. Moor (1843), 12 L. J. Ex. 
253. 

601. Promise to do what is right.] — The words, 
he will do what is right, & just, take it out of the 
Statute (Lord Hardwicke, C.). — Galway v. 
Barrymore (Earl) (1752), 1 Dick. 163 ; 21 B. R. 
231. 

602. Through solicitors.] — In assumpsit 

for seaman’s wages, to which Statute of Limitations 
was pleaded, it was proved that deft, being applied 
to for payment, after the lapse of six years, said 
“ I will see my attorney, & tell him to do what 
is right ” ; — Semble : this was not a sufficient 
acknowledgment to take the case out of the Statute. 
— Miller v. Caldwell (1823), 3 Dow. & By. K. B. 
267. 

608. Reference of oredltor to debtor’s solicitors — 
Promise by solicitors to pay if debtor bound.] — 
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XJnder a plea of Statute of Liiuitationsi pltf. gave 
in evidence a letter of deft.’s in answer to an 
application for payment of his debt, in which the 
latter referred pltf. to his solrs., by whose opinion 
he should be governed, adding, “ they are in 
possession of mj determination & ability,” & 
also a conversation with deft.’s solrs., in which 
they stated, that if pltf. had any letter which would 
bind deft., the debt would be paid, if it amounted 
to £100 ; this being left to the jury, a verdict was 
found for pltf. ; but the ct. inclining to think it 
did not take the case out of the Statute, granted 
a new trial. — ^B icknell v. Keppbl (1804), 1 Bos. 
& P. N. R. 20 ; 127 E. R. 364. 

Jnrwtations :~Retd. Coltman v. Marsh (1811), 3 Taunt. 

380 ; Tanner v. Smart (1827), 6 B. & C. 603. 

604. Promise to pay If others paid — Wages.] — 

A demand being made by a seaman on the owner 
of a ship for wages, which had accrued during an 
embargo, he said, if others paid, he should do the 
same ; — Held : this was a suificient acknowledg- 
ment to take the case out of Statute of Limitations. 
— Loweth v. Fothergill (1816), 4 Camp. 185, 

. I^ . 

Annotation: — Consd. Scales r. Jacob (182G\ 11 Mooro, 

C. P. 553. 

605. Promise “ to satisfy creditor as to mis- 
understanding concerning debt.**] — A. is applied 
to by the attorney of B. for the payment of a 
debt. He writes in answer “ that ho will wait on 
deft., when he shall be able to satisfy him respecting 
the misimderstanding which had occurred between 
them ” : — Held : this was no such acknowledg- 
ment of a debt, as would bar a plea of Statute 
of Limitations ; & such evidence ought not to be 
left to a jury, as grounds to infer a new promise to 
pay. — C baiq v. Cox (1816), Holt, N. P. 380, N. P. 

Annot^ion : — Befd. Frost v. Bongougli (1823), 8 Moore, 

O. I*. 180. 

606. Qualified acknowledgment — Admission to 
some creditors only,] — An acknowledgment by the 
acceptor of a bill or exchange within six years of 
his liability on the bill to the payee of the bill, 
but i^companied with a declaration that he was 
not liable to the drawers of the bill, there being no 
consideration for the acceptance, is not sufficient 
in an action by the drawers against the acceptor 
to take the case out of Statute of Limitations. — 
EA8TERI.Y V. Pullen (1822), 3 Stark. 186, N. P. 
Annotation: — Reid. BrowuoU v. Bouiiey (1841), 1 Q, B. 39. 

607. Acknowledgment in manner signifying 
Intention that debt not to be paid.] — An admission 
of a debt made to a person who at the same time 
signed a paper purporting to be a discharge of the 
debt, is not a sufficient acknowledgment of the 
debt to prevent the operation of Statute of 
Liimtations, though the discharge was inoperative 
in itself, & was given upon a condition which deft, 
failed to observe. 

The two documents taken together show that 
though there was an admission of the debt, it 
was with the intention, on both sides, that the 
debt should never be paid (Pollock, O.B.). — 
Goate V. Goate (1866), 1 H. & N. 29 ; 156 E. R. 
1105. 

Annotation : — Refd. Froucis r. Hawkoslcy (1859), 1 E. & E. 

1052. 


Sub-sect. 7. — ^Pleading and Proof. 

See R. S. C., Ord. 19, r. 6. 

608. Acknowledgment applicable to debt other 
than debt claimed — Onus of proof.] — (1) A general 


acknowledgment shall be sufficient to take a demand 
out of the Statute of Limitations. 

(2) If the acknowledgment applied to a different 
debt from that for which the action is brought, 
proof of that shall lie on deft. — Baillib v, 
Inchiquin (Lord) (1796), 1 Esp. 436, N. P, 

Annotations: — As to (i) Befd. Baillle t?. Sibbald (1808), 16 

Ves. 185 ; Feani v. Lewis (1830), 8 L. J. O. S. O. P. 96 ; 

Routledgo r. Ramsay (1838), 8 Ad. & E). 221. As to 

(2) Befd. Road v. Price, [1909] 2 K. B. 724. 

609. Admissibility of parol evidence — To prove 
lost written acknowledgment.] — (1) Where a 
written promise to pay a debt barred by the 
Statute of Limitations, has been lost, oral evidence 
of the contents of the writing may be given. 

(2) Such a promise, if conditional, must bo 
declared on as conditional notwithstanding Statute 
of Frauds Amendment Act, 1825 (c. 14), & not- 
withstanding it was given within six years from 
the time of contracting of the debt. — Haydon v, 
Williams (1830), 7 Bing. 163 ; 4 Moo. & P. 811 ; 

9 L. J. O. S. C. P. 16 ; 131 B. R. 63. 

Annotations : — As to (1) Consd. Read v. Price, [19091 2 K. B. 

724. Refd. Baildon v. Walton (1847), 17 L. J. Ex. 867. 

As to (2) Consd. Irving v. Veitch (1837), 3 M. & W. 90. 

OeneraUy, Refd. Brigstooke v. Smith (1833), 1 Cr. 8c M. 

483 ; Courtenay v. Williams (1844), 3 Hare, 639. 

610. .] — Parol evidence is admissible 

to prove the contents of a written acknowledg- 
ment which has been lost. — Read v. Price, [1909] 

2 K. B. 724 ; 78 L. J. K. B. 1137 ; 101 L. T. 60 ; 
25 T. L. R. 701, C. A. 

611. To prove date of undated acknow- 

ledgment.] — (1) Where a letter acknowledging the 
existence of a debt, which was produced for the 
purpose of taking the case out of Statute of 
Limitations, did not contain any date : — Held : 
the time when the letter was written might be 
supplied by parol evidence. 

(2) In an action on a promissory note payable 
with interest, the words in the letter acknowledg- 
ing the debt were as follows ; ‘‘I shall be most 
happy to pay you both interest & principal as soon 
as convenient ” : — Held : this was a conditional 
promise, & pltf. was bound to give some evidence 
to show that deft, was able to pay, or that it was 
convenient for him to do so. — Edmunds v, Downes 
(1834), 2 Cr. & M. 459 ; 4 Tyr. 173 ; 3 L. J. Ex. 
98; 149B. R. 840. 

Annotations: — As to (1) Apld. McGuffle t>. Burleigh (1898), 

78 L. T. 264. Befd. Hartley v. Wharton (1840), 11 Ad. 

& El. 934. As to (2) Consd. Mowbray t>. Appleby (1899), 

80 L. T, 805. Refd. Evans v. Nicholson (1876), 32 L. T. 778. 

612. To prove identity of debt.] — H artley 

V. Wharton, No. 613, post. 

613. To prove identity of acknowledgment 

— Letter of acknowledgment undated & without 
address.] — Pltf. produced the following paper, 
signed by deft. ” I am sorry to give you so much 
trouble in calling ; but I am not prepared for you ; 
but will without neglect remit you in a short time.’* 
The paper had no address or date, & specified no 
sum : but it was proved orally that deft, delivered 
it to pltf.’s agent, on being pressed for the debt, 
the amount of which was also proved by oral 
evidence : — Held : sufficient to satisfy Statute 

' of Frauds Amendment Act, 1828 (c. 14), s. 6.- 
Hartley V. Wharton (1840), 11 Ad. & El. 934 ; 
3 Per. & Dav. 629 ; 9 L. J. Q. B. 209 ; 4 Jur. 676 ; 
113 B. R. 669. 

Annotations : — Apld. McGuflBe v. Burleigh (1898), 78 L. T. 

264. Befd. Rowe v. Hopwood (1868), 9 B. & S. 881. 

Mentd. Williams v. Moor (1843), 11 M. k W. 266 ; Harris 

V. Wall (1847), 1 Exch. 122. 

See, also. No. 479, ante. 
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, o, Neeeasity for special plea .] — 
IviM V. IVBS (1840), 2 Ont. Dig. 4047.— 

CAN. 


612 i. Admis8it?ilitv of parol evidence 
— To prove identity of deM.l — R ey- 
Noms V. O’Brisn (1847), 4 U. 0. K. 
221.— CAN. 


p. To connect second accowd 

— As oekMmUdfrment of firet.] — ^Eau- 
ANDAS PaNDUDAS V. LOTU (1901), 
I. L. R. 25 Bom. 330.— IND. 
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Limitation of Actions. 


Sect, 8 . — Acknowledgmenta in wriling: Sub-eecta* 7 
<fc 8. Sect. 9; Sub-sect, 1, A* <fc B, (q).] 

614. To oonneot two letters as one 

acknowledgment.] — ^Parol evidence is admissible 
to show that a letter was written in answer to a 
former one, in order to read the two letters together 
that they may constitute an acknowledgment to 
take a debt out of the Statute bf Limitations. — 
McGuffie V. Burleigh (1898), 78 L. T. 264 ; 14 
T. L. R. 319. 


Sub-sect. 8. — Stamps. 

Seet generally^ Revenue. 

615. Necessity for stamp — ^Agreement stamp — 
Debt proved by other evidence.] — Under Lord 
Tenter den’s Act [Statute of Frauds Amendment 
Act, 1828 (c. 14), 8. 8], the following memorandum, 
“ I acknowledge to owe M. £36, which I agree to 
pay him as soon as my circumstances will permit,” 
is exempt from stamp duty, as a writing made 
necessary by that statute, provided it be put in 
for the mere purpose of barring the Statute of 
Limitations, the debt itself being proved by other 
evidence. — ^Morbis v. Dixon (1836), 4 Ad. & El. 
845 ; 2 Har. & W. 67 ; 6 Nev. & M. K. B. 438 ; 

5 L. J. K. B. 155 ; 111 E. R. 1002. 

Annotation : — Disld. Jonofl v. Ityder (1838), 4 M. Sc W. 32. 

616. .] — Taylor v. Steele, No. 443, 

ante, 

617. Promissory note.] — (1) A pro- 

missory note, improperly stamped, is not admissible 
as a memorandum to take the case out of the 
Statute of Limitations, imder Statute of Frauds 
Amendment Act, 1828 (c. 14), s. 8. That sect, 
applies only to instruments which might be 
stamped with an agreement stamp. 

(2) A mere parol statement of an antecedent 
debt, without any new contract or consideration 
made \\ithin six years before action brought, does 
not constitute a sufficient cause of action to prevent 
the operation of the Statute of Limitations. — 
Jones v. Ryder (1838), 4 M. & W. 32 ; 1 Horn 

6 H. 256 ; 7 L. J. Ex. 216 ; 150 E. R. 1331. 

Annotations : — As to (1) Consd. Ex p. WUsob, Exp. Wyraan 

(1841), 1 Mont. D. & De. G. 586. As to (2) Refd. Clark 

V. Alexander (1844), 8 Scott, N. R 147. 

618. .] — Debtor sent to one of the 

persons beneficially interested under the will of 
his creditor a promissory note stamped for the 
amount of the debt, with a letter referring to the 
note as being for the money due : — : the 
letter was not of itself a sufficient promise or 
acknowledgment to exclude the operation of the 
Statute of Limitations, & the note could not be 
received in evidence to show whflftt the promise was, 
that being a direct & not a coUateraJ purpose. — 
Parmiter V. Parmiter (1861), 3 De G. F. & J. 
461 ; 30 L. J. Ch. 508 ; 3 L. T. 799 ; 46 E. R. 
957, L. C. 

619. 1 — .] — In assumpsit the first coimt 

of the declaration was on a promissory note dated 
Dec. 7, 1845, made by deft, for payment of £600 
& interest, on demand, to J. pltf.^s testator. The 
second count was on a similar note for £500, 
dated Jan. 20, 1846. The third count was for 
money lent by J. to deft., & for interest & money 
due from deft, to J. on an account stated. Pleas 
to the first & second coimts : first, payment ; 
secondly, that, after the making of the not^, 


& before demand of the sums therein mentioned, 
or of any interest thereon, J. exonerated & dis- 
charged deft, from payment of the notes j thirdly, 
that, after the maldng of the notes, it was agreed 
between J. & deft., that the latter should purchase, 
with bis own money, a piece of paper marked with 
a 10a. recemt stamp, & should write on it as, 
follows : ” Hull, Feb. 16, 1846. Received of R., 
deft., the sum of £1,080, being the interest & 
principal on two notes, dated Dec. 1846, & Jan. 
1846, & in full of all demiands,” & that deft, should 
suffer J. to sign the same ; & that such agreement 
& purchase of the piece of paper so stamped, &> 
su(m writing on by c^eft., & permitting J. to si^ 
the same, i^ould be accepted by J. m full satis- 
faction & discharge of the causes of action. To the 
residue of the declaration ; fourthly, non 
assumpsit ; fifthly, payment ; sixthly, the Statute 
of Liimtations, 1623 (c. 16), &, seventhly, a plea 
similar to the third. Replications, to the first 
& fifth pleas, denial of payment ; to the second 
plea, de' injuria ; to the third & seventh pleas, 
that it was not agreed modo et fornm ; to the sixth 
plea, that the causes of action did accrue within 
six years. At the trial, it appeared from deft.’s 
answer to a bill of discovery, that, in the years 
1836 & 1842, J. lent to deft, two sums of £500, 
upon the security of his promissory notes payable 
on demand, with interest. The interest was duly 
paid, & memoranda thereof indorsed by J. on the 
backs of the notes. At length, the backs of the 
notes being covered with these memoranda, it was 
arranged between J. & deft., that new promissory 
notes should be substituted, & accordingly deft, 
gave J., the notes on which this action was brought. 
In Feb. 1846, J. told deft, that he intended to give 
liim the £1,000 secured by the promissory notes, 
& he wished to give deft, a release & discharge for 
the same & interest due thereon, & he directed deft, 
to write out a receipt for such £1,000 & interest, 
for him, J., to sign as a release & discharge ; & 
thereupon deft, purchased a lOs. receipt stamp, & 
wrote thereon the receipt mentioned in the thud 
plea ; which J. signed, & delivered to deft., with 
the express object of releasing him from payment 
of the £1,000 & interest. No interest was after- 
wards applied for or paid. J. subsequently died, 
having bequeathed the notes in question to pltf. 
This action was commenced in Oct. 1860 ; — Held : 
(1) the transaction relating to the giving of the 
receipt did not amount to payment ; (2) the 

transaction relating to the receipt was not evidence 
of part payment of the original debt for money 
lent, BO as to take the case out of the Statute of 
Limitations, 1623 (c. 16), neither did the renewal 
of the notes render deft, liable as upon a new 
promise. 

But even upon the supposition of its being a part 
payment, it was not such within the statute, for it 
must be a payment of a portion of the debt, 
accompanied by an acknowledgment, from which 
a promise may be inferred to pay the remainder. 
Deft, clearly intended to pay the whole debt. 
(Parke, B.). — Foster v. Dawber (1861), 6 Bxch. 
839 ; 20 L. J. Ex. 386 ; 17 L. T. O. S. 310 ; 165 
E. R. 786. 

Annotations : — As to (2) Confd. Turney v. Dodwell (1864), 

.3 E. & B. 130. Bold. Morgan v. Howlands (1872), L. R. 

7 Q. B. 493 : Re Somerset, Somerset v. Poulett, 11894] 

1 Ch. 231 ; Fettee tJ. Robertson (1921), 37 T. L. R. 681. 

Oenerally, Mentd. Peace t>. Eains (1863), 11 Hare, 161 ; 

Clay V. Turley (1867), 27 L, J. Ex. 2 ; Owens v. Piiev 

(1862), 11 W. R. 21 ; Cook v. Lister (1863), 32 L. J. C. P. 
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617 i. Necessity for stamp — Promis- 
sory note,} — A note not i^roperly 


stamped cannot be used as an aoknow 
^ ^ case out of th< 

Statute of Limitations. — ^M cKAt t 
Grinlby (1871), 80 U. O. R. 


817 ii. .] — Fateohand Hahohand 

V. Kisan (1894), 1. L. R. 18 Bom. 014. 
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121 : Abrey v. Crux (1869), L. R. 6 O. P. 37 ; Edwards 
V. Walters, 11896] 2 Ch. 167 ; Morris v. Baron, [1918] 

V/» 1« 

SeCt alsOf No. 649, ante. 


Sect. 9.— PART PAYMENT AND PAYMENT OF 

INTEREST. 

Sub-sect. 1. — Part Payment of Principal. 

A. In General. 

620. Evidence of unqualified promise to pay.] — 

Payment on account of a debt is evidence of a 
general unqualified promise to pay so as to take the 
case out of the statute. — Burleigh v. Stott (1828), 
8 B. & C. 30 ; 2 Man. & Ry. K. B. 03 ; 6 L. J. 
O. 8. K. B. 232 ; 108 E. B. 956 ; svb nom. Bur- 
leigh y . Platt, Dan. & LI. 63. 

Annotations: — Refd. Manderston v. Robertson (1829), 4 
Man. & Ry. K. B. 440 ; Pease v. Blrst (1829), 5 Man. & 
Ry. K. B. 88 ; Slater v. Lawson (1830), 1 B. & Ad. .396 ; 
Wyatt V. Hodson (1832), 8 Blnj;. 309 ; Channell v. Ditch- 
burn (1839), 5 M. & W. 494. 

621. Payment of smaller on account of larger 
sum.] — (1) The meaning of part payment, to take 
a case out of Statute of Limitations, 1623 (c. 16), 
is payment of a smaller on account of a greater sirni 
of money, due from the party making the pajunent 
to the party to whom it is made. 

(2) The appropriation of such pai't payment of 
principal, or of payment of interest, to a particular 
debt, may be shown by any medium of proof, & 
does not require an express declaration by debtor, 
at the time of payment, to establish it ; it may 
therefore be proved by previous or subsequent 
declarations of debtor ; although the fact of the 
payment must be proved by independent evidence. 
— Waters v. Tompkins (1835), 2 Cr. M. «fe R. 723 ; 
1 Gale, 323 ; Tyr. & Gr. 137 ; 6 L. J. Ex. 61 ; 1.50 
E. R. 306. 

Annotations: — As to (1) Consd. Nash v, Hodgson (1866), 6 
Do Q. M. & G. 474. Refd. Bodgerv. Arch (1854), 10 Exch. 
333 ; Turney v, Dodwoll (1854), 18 Jur. 187 ; Goodwin 
V. Parton & Pago (1879), 41 L. T. 91. As to (2) Consd. 
Bayloy v. Ashton (1840). 12 Ad. & El. 493 ; Maghoe v. 
O'Neil (1841), 7 M. & W. 531. Apld. Bovan v, Gothing 
(1842), 3 Q. B. 740. Refd. Eastwood v. Saville (1842), 9 
M. & W. 615 ; Baildon v. Walton (1847), 1 Exch. 617 ; 
Nash r. Hodgson (1855), 6 Do G, M. & G. 474. Generally, 
Mentd. Edan o. Dudfleld (1841), 1 Q. B. 302. 

B. Imylicd Promise to Pay Ecsidue. 

(a) Necessiiy for. 

622. General rule.] — In order to take a case 
out of Statute of Limitations, 1623 (c. 16), by a part 
payment, it must appear that the payment was 
m^e on account of the debt for which the action 
is brought, & that it was made as part payment of 
a greater debt. 

In order to take a case out of the Statute of 
Limitations, 1623 (c. 16), by part payment, it 
must appear, in the first place, that the payment 


was made on account of a debt. Secondly it 
must appear that the payment was made on 
account of the debt for which the action is brought. 
But the case must go further ; for it is necessary, 
in the third place, to show that the payment was 
made as part payment of a greater debt, because 
the principle upon which a part payment takes a 
case out of the statute is, that it admits a greater 
debt to be due at the time of part payment. 
Unless it amounts to an admission that more is 
due, it cannot operate as an admission of any still 
existing debt (Parke, B.). — Tippets v. Heanb 
(1834), 1 Cr. M. & R. 252 ; 4 Tyr. 772 ; 3 L. J. Ex. 
281 ; 149 E. R. 1074. 

Annotations: — Disid. Evans v. Davies (1836), 4 Ad. & El. 
840. Apld. Mills V. Powkea (1839), 5 Bing. N. O. 455. 
Distd. Burn v. Boulton (1846), 2 C. B. 476. Apld. Davies 
V. Edwards (1851), 7 Exch. 22. Consd. Nash v. Hodgson 
(1855), 6 Do G. M. & G. 474. Refd. Morgan v. Rowlands 
(1872), 26 L. T. 855 ; Goodwin v. Parton & Page (1879), 
41 L. T. 91 ; Friend v. Young, [1897] 2 Ch. 421. 

623. .] — Where a debtor owes his creditor 

some debts from a period longer than six years, & 
others from a period within six years, & pays a sum 
without appropriating it to any particular debt, 
such payment is not a payment on account, to 
take out of Statute of Limitations, 1623 (c. 16), 
the debts due longer than six years : bun the 
creditor may at any time apply such payment 
to the debts due longer than six years. 

The law has been correctly laid down that the 
payment must expressly be made in discharge of part 
of a larger debt, which accrued six years or more 
before payment (Tindal, C.J.). — Mills v. Fowkes 
(1839), 5 Bing. N. C. 455 ; 2 Arn. 62 ; 7 Scott, 
444 ; 8 L. J. C. P. 270 ; 3 Jur. 406 ; 132 E. R. 
1174. 

Annotations: — Consd. Waller v. Lacy (1840), 1 Man. & G. 
64 : Nash Hodgson (1855), 6 Do G. M. & G. 474. Distd. 
Friend v. Young, [1897] 2 Ch. 421. Reid. Waugh v. Cope 
(1840), 6 M. & W. 824 ; Courtenay v. Williams (1844), 3 
Hare, 539 ; Re Rainforth, Gwynn v. Gwynn (1879), 48 
L. J. Ch. 726 ; Dingle v. Coppen,Coppen v. Dingle, 'l.r! ' 
1 Ch. 726 ; Smith v, Betty, [1903] 2 K. B. 317. Mentd. 
City Discount Co, v. M'Lcan (1874), L. R. 9 C. P. 692 ; 
Seymour r. Pickett, [1905] 1 K. B. 715. 

624. .] — If a payment may have been 

made by a party paying to the credit of an account 
due to himself, or with the intention of satisfying 
the whole of the demand, against him, it is not 
sufficient to bar Statute of Umitations ; there 
must be a distinct admission of an existing debt, 
of which the payment was a payment in part. 

Pltf., an attorney, had transacted professional 
business for deft., in 1827, & several subsequent 
years. In July, 1832, pltf., as the solr. concerned 
on a lunacy inquiry, wrote to deft., who had 
attended tlie inquiry as a witness, to know what 
his expenses were on that occasion. Deft., in 
answer, told pltf. to allow him what was usual, 
& place the same to his, deft.’s, account. In 
Mar. 1833, pltf. wrote to deft., informing him, that 
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621 1. PaymerU of smaller on accoui 
awm.]— S tark v. Somervill 
(1918), 41 O. L. R. 691 ; 13 O. W. J 
353 ; 41 D. L. R. 496.— CAN. 

q. Payment on account of pn 
mimory note .] — Slater v. Mosgrov 
(1881), 29 Gr. 392.— CAN. 


.] — Amtoown 

oo^ry (1892rTMan. 

CAN. 


r. Mont- 
L. R. 620.— 


*• .1 — Yuill V. Hollings- 

worth (Sask.). [19231 4 D. L. R. 691 ; 
3 W. W. R. 1063.— CAN. 


a. After action eommenced.] — Part 
payment ot a note after the com- 
mencement of an action upon it will 
not support the action in answer to 
a plea that the cause of action did 


not accrue within six years. — W alsh 

V. Herman (1908), 13 B. C. R. 314.— 

CAN. 

b. After debt barred — Debt revived .] — 
Goodacre & Sons v. Simpson (1910), 
15 B. C. R. 492.— CAN. 

c. .1 — A part payment, 

made even after the expiration of the 
six years, la sufficient In general to 
revive the cause of action. — Sawyer- 
Massky Co. V. Wbdeb (1912), 22 

W. L. R. 160 ; 6 D. L. R. 305 ; 5 Alta. 
L. R. 362 ; 2 W. W. R. 906.— CAN. 

d. Payment must be voluntary.] — 
Vienne v, Fraslin, [1921] 3 W. W. R. 
600.— -CAN. 

PART II. SECT. 9, SUB-SECT. 1.— 

B. (a). 

6221 . Qtneral rule.} — ^MoKeen v. 


McDougall (1858), 2 Thom. 403. — 
CAN. 

622 ii. .] — Boultbee v. Burke 

(1885), 9 O. It. 80.— CAN. 

622 hi. .] — Quaker Oats Co. v. 

Denib & Racicot (1915), 19 D. L. R. 
327 ; 31 W. L. R. 579 ; 7 W. W. II. 
1008 ; affd^, 8 W. W. R. 877.— CAN. 

622 iv. .]— Lindsay v. Maguire, 

[1899] 2 I. R. 554.— IR. 

622 V. .] — A part payment to 

take a debt out of the Statute of 
Limitations must amount to an 
acknowledgment of that debt, from 
which a promise to pay the residue 
must be implied in fact & not merely 
in law. — Gilkison v. Tothill (1913), 
32 N. Z. L. R. 1064.— N.Z. 

622 Vi. .]—JRe Webster’s Estate 

(1891), 12 N. L. R. 129.— S. AF. 
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take the debtp out of the operation of the Statutes 
of Limitation, & appct.’s right to prove in the 
administration for the balance due to him was 
therefore barred . — Re Lee, Ex p. Grunwaldt, 
[1020] 2 K. B. 200 ; 89 L. J. K. B. 364 ; 123 L. T. 
31 ; [1918-19] B. & 0. R. 287. 

Annotations: — Mentd. Re A Bankruptcy Notice. [1924] 

2 Ch. 76 ; Huddersfield Fine Worsteds v, Todd (1925), 

134 L. T. 82. 

(6) Circumstances Supporting Implication, 
i. Non-Existence of Other Debts, 

629. Evidence of part payment.] — Tippets v, 
Hbane, No. 622, ante. 

680. .] — In assumpsit on a promissory note 

bearing interest, proof that deft., being sent to by 
pltf. for money, paid £1, & said, “ This puts us 
straight for last year’s interest, all but 18». ; some 
day next week I will bring that up,” is suJBflcient 
answer to a plea of Statute of Limitations, 1023 
(c. 16), no evidence being given of any other debt 
due from deft, to pltf. — Evans v. Davies (1836), 
4 Ad. & El. 840 ; 2 Har. &; W. 15 ; 6 L. J. K. B. 
268 ; 111 E. R. 1000. 

681. — — .] — A. is indebted to B. in a sum of 
£1656. A.’s creditors, among whom is B., entered 
into a composition with him & agreed to take 5s. 
in the pound upon their debt. A. paid B. 2s. 6d. 
in the pound. B. then became bkpt. Six years 
elapsed since the last acknowledgment of debt 
by A. Upon the assignees of B. applying to A. 
for a settlement of the original debt, A. inclosed 
them a cheque for £100 in the following note : 
” Inclosed I send a cheque for £100 for which have 
the goodness to return receipt as at foot. The 
balance shall be arranged the earliest possible. 
Sc which I expect will be very shortly.’ ’ The words 
Sc figures of the receipt were ; “ Received from A. 
£100 being a payment on account of a composition 
of 6s. in the pound, upon the balance of account 
owing by A. to the estate of B.” Upon the 
question, whether the payment of the £100 was 
ti) be considered a part payment in respect of the 
original debt, Sc so take it out of Statute of Limita- 
tions, 1623 (c. 16), or merely as expressed in the 
letter, a part payment of the balance due under the 
composition : — Held : the part payment must 
have reference to the only debt then subsisting, 
namely, the original debt, subject to the com- 
position, which on account of the bkpcy, having 
supervened, was thereby at an end. 

Qu. : without the circumstance of part payment, 
would the acknowledgment Sc promise in the letter 
of Feb. 18, have been sufficient to have taken the 
original debt out of the statute. — Re Wother- 
spooN, Ex p. Bateson (1840), 1 Mont. D. Sc De G. 
289 ; 4 Jur. 994, Ct. of R. 

ii. Ascertained Debt, 

632. Payment must be on account of debt sued 
on — Onus of proof on payee.] — H olme v. Green, 
No. 364, ante. 

688. .] — In an action of assumpsit y 

which contained several demands, deft, pleaded, 
except as to one, a set-off Sc Statute of Limitations, 
1623 (c. 16). Pltf., in order to take the case out 
of the statute, put in evidence the particulars of 
set-off, containing an item, ” Paid to pltf. £16 ” ; — 
Held : the particulars were no evidence in support 


of deft.'8 plea Of set-oflf.— B ubbxit v. Blanshard 
(1848), 3 fceh. 89 ; 18 L. J. Ex. 84 ; 12 L. T. O. S. 
Eli 164B. R. 768. ^ ^ 

634. .] — Tippets v, Heane, No. 622, anie. 

686. .] — Waugh v. Cope, No. 624, anie. 

(c) B^uMal of Implication. 

686. Refusal to pay remainder.]— W ainmanv. 
Kynman, No. 626, anie, 

687. Words qualifying payment— Used at time 
of payment.] — In an action for money lent deft, 
pleaded Statute of Limitations, 1623 (c. 16), & 
at the trial pltf. proved the transmission of the 
money to deft., Sc the payment by him of a half- 
yearly sum for interest up to a certain time, & 
produced an answer to a bill in Chancery, in which 
deft, admitted having paid the same half-yearly 
sum within six years, but asserted that it was pmd 
by way of annuity Sc not of interest. Assuming 
that an acknowledgment of a payment must be 
in writing. Sc signed, imder Statute of Frauds 
Amendment Act, 1828 (c. 14), s. 1, in order to bar 
the operation of Statute of Limitations, 1623 
(c. 16) : — Held : the evidence for pltf. was 
insufficient to go to the jury ; the construction 
of the admission in the answer was for the ct.. Sc 
the whole of it should have been left to the jury ; 
but they might believe the fact of the payments 
having been made half-yearly, but reject the 
residue, & infer from the other evidence that the 
payments were really made in respect of interest. 

ords used at the time of making a payment 
qualify it ; but it is for the jury to judge of the 
truth of a statement accompanying the admission 
of a previous payment. — Baildon v, Walton 
(1847), 1 Exch. 617 ; 17 L. J. Ex. 357 ; 164 E. R. 
262, Ex. Ch. 

638. Payment by trustee In bankruptcy.] — 

Davies v. Edwards, No. 626, ante. 

639. .] — The insertion of a debt in the 

schedule to a deed of inspectorship executed for 
the purpose of distributing the estate of a debtor 
is not, although the schedule be verified by the 
affidavit of debtor, a sufficient acknowledgment to 
take the debt out of the operation of Statute of 
Limitations, 1623 (c. 16), so as to entitle the 
creditor to prove for the debt under a subsequent 
distribution of the debtor’s estate in bkpcy. Nor 
is the payment by the inspectors of a dividend 
upon the deft a sufficient part-payment for that 
purpose . — Re Levey, Ex p. Topping (1865), 4 
De G. J. & Sm. 551 ; 34 L. J, Bey. 44 ; 12 L. T. 
787 ; 11 Jur. N. S. 210 ; 13 W. R. 1025 ; 46 E. R. 
1033, L. C. 

Annotations: — Apld. Taylor v. Hollard, [1902] 1 K. B. 676. 

Mentd. Lacey v. Hill, Leney v. Hill (1872), 8 Ch. App. 441 ; 

Naaison v. Gordon (1876), 1 App. Cas. 195 ; Re Wright, 

Ex p. Sheen (1877), 6 Ch. D. 235 ; Re Hind, Ex p. Hind 

(1890), 62 L. T. 327 ; Re Head, Ex p. Head, [1894] 1 

Q. B. 638. 

640. Intention to pay whole debt.] — Linsell 
V. Bonsor, No. 580, ante. 

641. .] — Waugh v. Cope, No. 024, ante. 

642. .] — Foster v. Dawber, No. 019, anie, 

C, Effect of Payment of Principal on Claim for 

Interest. 

643. Payment of principal coupled with refusal 
to pay Interest — Claim to interest not revived.] — 

Where a party revives a debt barred by Statute 


PART II. SECT. 9, SUB-SECT. 1.— 
B. (b) ii. 

6841. Payment must be on account 
of deU sued on. 1 —Deank r. City Bank 
W Sydney (1918), 25 C. L. R. 215 ; 

as N. 8. W, w. N. iis,— AWS. 


6S4ii. .] — In order to take a case 

out of the operation of the Statute of 
Limitationa by a part payment, it 
must appear that the payment was 
made on aooount of the debt for which 
the action is brought, & that it was 
made as part payment of a greater 


debt. — N ewman v. Blackburn (1868). 
6 Nfld. L. R. 249.— NFLD. 


PART II. SECT. 9. SUB-SECT. 1.— C. 

648 i. Payment of principal coupled 
refusal to pay interest— Claim to 



382 


Limitation of Actions. 


Sect, 9 . — Part payment and payment of interest: 
Suh-sect. 1, C., />., E, <& F. (a)y (b) <g? (c) i. 

of Limitations, 1023 (c. 16), by paying it into ct., 
but at tlie same time refuses to pay interest, such 
payment of the principal does not revive the claim 
for interest. — C ollyer v. Willock (1827), 4 
Bing. 313 ; 12 Moore, C. P. 557 ; 6 L. J, O. S. C. P. 
181 ; 130 E. 11. 788. 

Annotation : — Re!d. Bealy r. Greenslade (1831), 1 L. J. Ex. 1. 
D. Payment in Court. 

644. Rest of debt not taken out of statute.] — 

Assumpsit for goods sold & delivered, & on the 
money counts. Pleas, general issue, & Statute 
of Limitations, 1623 (c. 16). Deft, paid money 
into ct. generally : — Held : such payment did not 
take the case out of the statute. — L ong v. Grevillb 
( 1824), 3 B. & C. 10 ; 4 Dow. & By. K. B. 632 : 2 
L. J. O. S. K. B. 205 ; 107 E. R. 638. 

Annotation : — Mentd. Ravensoroft v. Wise (1834), 1 O. M. 
& R. 203. 

646. .] — Payment of money into ct. on 

a count on a promissory note payable by instal- 
ments, is only an admission by deft, that money to 
the anriount paid in was due on the promissory 
note ; it does not bar Statute of Limitations, 1623 
(c. 16), as to a further sum claimed to be due on the 
same note. — R eid v. Dickons (1833), 5 B. & Ad. 
499 ; 2 Nev. & M. K. B. 369 ; 110 E. R. 875. 

Annotations : — Mentd. ShearwQOd r. Hay, Wills v. Lanff- 
(1836), 6 Ad. & El. 383 ; Fischer v. Aid! (1838), 7 
L. J. Ex. 229 ; Dolby v. lies (1840), 3 Per. & Dav. 287. 

646. Payment coupled with denial of interest 
due.]— C ollyer v. Willock, No, 643, ante. 


E. Payments under or on Eve of Bankruptcy. 

647. Payments under bankruptcy — Payment by 
order of bankruptcy court.]— Davies v. Edwards, 
No. 626, ante. 


648. ,] — Re Levey, Ex p. Topping, 

No. 639, ante. 

649. Payment on eve of bankruptcy — Account 
treated as subsisting debt.] — A debtor unable to 
pay his debts as they became due from his own 
money paid within three months of his being 
adjudged bkpt. part of a debt barred by Statute 
of Limitations, with the object of renewing the 
debt & enabling the creditor to prove in the 
bkpcy. for the balance due. The debt up to the 
date of such payment on account had always 
been treated by debtor & creditor as a subsisting 
debt, & one which it was intended should be 
ultunately paid : — Held : there was a sufficient 
part-payment to take the debt out of the operation 
of the Statute of Limitations . — Re Lane, Ex p. 
Gaze (1889), 23 Q. B. D. 74 ; 68 L. J. Q, B. 373 ; 
61 L. T. 54; 37 W. R. 671 ; 6 Morr. 143. 


F. Mode of Payment. 

{a) In General. 

650. Money payment unnecessary.]— To con- 
stitute a payment of interest sufficient to take a 
debt out of the operation of Statute of Limitations, 
1023 (c. 10), it is not essential that money should 


actually pass between debtor & creditor. After 
a debt due to pltf. from his son had been barred 
by the statute, pltf., his son, &; his son’s wife, had 
an interview at which the interest due was 
calculated. Pltf.’s son then put his hand into 
his pocket, as if to get out the money to pay it. 
Pltf. stopped him, «&, writing a receipt for the 
interest, gave it to his son’s wife, saying that he 
would make her a present of the money. No 
money actually passed between the parties : — 
Held : this transaction was a sufficient payment to 
take the debt out of Statute of Limitations, 1023 
(c. 16 ). — ^Maber V. Maber (1867), L. R. 2 Exch. 
163 ; 36 L. J. Ex. 70 ; 16 L. T. 26. 

651. Maintenance of child.] — In 1833, pltf. 
married, at which time his wife was the holder of a 
promissory note made by deft., & which had been 
given to her whilst sole. In 1834, pltf.’s wife died, 
after giving birth to a child. It was then agreed 
between pltf., who claimed the note as the repre- 
sentative of his late wife, & deft., that the latter 
should maintain the child, & that in consideration 
thereof deft, should receive the rents of certain 
cottages which had been the property of pltf.’s 
wife, & that he should also retain the interest to 
become payable on the note. In 1839, deft, 
signed an indorsement on the note, to the effect 
that all interest on the note was then paid. Deft, 
continued to maintain the child to ' ‘ 

1 its death in 1848. In 1853, letters of 

tion were granted to pltf, ; & subsequently, in the 
same year, pltf. brought the action on the note ; — 
Held : agreement between pltf, & deft., that the 
future maintenance of the child should be taken in 
part payment of the interest upon the note, & 
which had been acted upon within six years before 
action brought was a sufficient payment of interest 
within the proviso of Statute of Frauds Amend- 
ment Act, 1828 (c. 14), B. 2. — Bodgee v. Arch 
(1854), 10 Exch. 333 ; 2 C. L. R. 1491 ; 24 L. J. Ex. 
19 ; 24 L. T. O. S. 96 ; 166 E. R. 472. 

Annotations : — Apld. AmoB r. Smith (1862), 1 H. & C. 238. 
Befd. Mabor v. Mabor (1867), L. R. 2 Exch. 153. Mentd. 
Baker v. Blakor (1886), 65 L. T. 723 ; Krcgor v. HolliiiN 
(1913), 109 L. T. 225. 

(5) Delivery of Goods. 

652. Delivery to creditor — Agreement to accept 
as part payment.] — If the paHles to a bill of 
exchange agree that goods shall be supplied in part 
payment, & they are supplied & taken accordingly, 
that is part payment, so as to prevent the operation 
of Statute of Limitations. — H art v. Nash (1835), 

2 Cr. M. & R. 337 ; 1 Gale, 171 ; 6 Tyr. 966 ; 4 
L. J. Ex. 130, n. ; 160 E. R. 146. 

Annotations : — ^FoUd. Hooper v. Stephens (1835), 4 Ad. & El. 
71. Distd. Walker v. Nossev (1847), 16 h. J. Ex. 120. 
Held. Blair V. Ormond (1851), 17 Q. B. 423. Mentd. R. 
V. St. Michael’s, Southampton (1866), 6 E. & B. 807 ; 
M’Kune v. Joynson (1868), 6 C. B. N. S. 218. 

558 . .] — Where it has been agreed 

between debtor & creditor that the latter shall 
receive goods in reduction of his demand, the 
delivery of such goods operates as a payment within 
Statute of Frauds Amendment Act, 1828 (c. 14), 
8. 1, to bar Statute of Limitations, 1623 (c. 16). — 
Hooper v. Stephens (1835), 4 Ad. & El. 71 ; 1 


interest not revived.] — Makundi Kui 

PART II. SECT. 9, SUB-SECT. 1.— ] 

e. Dividends paid by assignee und 
assignment for benefit of creditors.]- 
A dividend paid by an amlgjiG 
under the usual voluntary assignmei 
^ debtor lor the benefit ol h 
creditors. Is not such a part paymei 
as will take a debt, otherwise barrel 


out of the Statute of Limitations. — 
t>. Bisokbtte (1907), 16 
O. L. R. 93 ; 10 O. W. R. 171.-^AN. 


f. .] — SpRiaas 

(1923), 16 Sask. L. 11. 
W. W. R. 1168.— CAN. 


V. Sinclair 
297; (19231 1 


PART II. SECT. 9, SUB-SECT. 1.— 

F. (*). 

6601, Money payment unnecessary,] 
— A payment may he made not only 


I in the current coin of the realm, but 
in any other medium that the oreditor 
may choose to accept. — Baoho Shita- 
BAM V. Habi (1900), 1. L. R. 24 Bom. 
619.— IND. 

PART 11. SECT. 0, SUB-SECT. 1.— 

F. (t). 

662 1. Delivery to creditor — Agree- 
ment to accept as _part payment .] — 
If'ORMIN V. Pcmuc IRUBTBB (I889)i 7 
N. Z. L. R, 277.— N.Z. 
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Har. & W. 480 ; 111 E. B, 714 ; eub nom. Cooper 
v. Stevens, 6 Nev. & M. K. B. 686 ; 6 L. J. K. B. 4. 

ATVrwtationa : — Held* Blair v. Ormond (1851), 17 Q. B. 423. 

Mentd. H. v. St. MichaerB, Southampton (1866), 6 £. & B. 

807 - 

654. ,] — An open account between 

two tradesmen for goods sold by each to the other, 
without any agreement that the goods delivered 
on the one side shall be considered as payment for 
those delivered on the other, does not constitute 
such an “ account as concerns the trade of 
merchandise between merchant «fc merchant ” 
within the exception of Statute of Limitations, 
1623 (c. 16), s. 3. Since Lord Tente^pden’s Act 
(Statute of Frauds Amendment Act, 1828 (c. 14), 
s. 1), the existence of items, within six years, in 
an open account, will not operate to take the 
previous portion of the account out of the Statute 
of Limitations, 1623 (c. 16).— Cottam v. Part- 
ridge (1842), 4 Man. & G. 271 ; 4 Scott, N. R. 
819 ; 11 L. J. C. P. 161 ; 134 E. B. 111. 

Annotations: — Consd. Friend v. Young, [1897] 2 Ch. 421. 

Befd. Tatam v. Williams (1844), 3 Hare, 347. 

665. .] — OOLLINSON V. Margesson, 

No. 661, ante. 

656. Delivery to agent of creditor.] — A., hav- 
ing authority to collect the debts of a firm, agreed 
with B., who was indebted to the firm, to purchase 
goods from him, & to allow him the amount of the 
purchase money in his account with the firm, & 
drew a cheque including that amount, & delivered 
the same to the bankers of the Arm. The greater 
part of B.’s debt to the firm was incurred beyond 
the period of the Statute of Limitations ; — Held : 
there was a sufficient evidence of a part payment to 
prevent the operation of the statute. — Pearce v. 
Selby (1842), 6 .Tur. 896. 

(c) Negotiable Instruments. 
i. In General, 

See Statute of Frauds Amendment Act, 1828 
(c. 14), s. 3. 

667. Bill of exchange.] — Where a bill of 
exchange has once been so delivered in payment 
on account of a debt as to raise an implication 
of a promise to pay the balance, Statute of Limita- 
tions is answered, as from the time of such delivery, 
whatever afterwards becomes of the bill ; the 
promise implied from such delivery not being, 
within the meaning of Statute of Frauds Amend- 
ment Act, 1828 (c. 14), s. 1, “ an acknowledgment 
or promise by words only,” & the word “ payment 
in the proviso in that section being used in the 
popular sense, so as to include a giving & taking 
of a negotiable instrument on account of a debt, 
as well as a giving & taking of it in satisfaction of 
the debt. — Turney v. Dodwell (1854), 3 B. & B. 
136 ; 2 C. L. B. 666 ; 23 L. J. Q. B. 137 ; 23 
L. T. O. S. 38 ; 18 Jur. 187 ; 118 E. B. 1091. 

Annotations: — Apprvd. Maireco v. Itichordson, [1908] _ 

K. B. 684. E«d. Garden v. Bruce (1868), L. R. 3 C. P. 

300. Mentd. R. v. St. Miohoers, Southampton (1856), 

6 E. & B. 807. 

668. .1 — An account of £1,000 was sent 

in for goods delivered, other goods were afterwards 
supplied, a bill of exchange for £375 was then 
given generally on account, & more goods were 


subsequently supplied ; — Held : the bill of 
exchange took the whole account out of Statute 
of Limitations.— CuRLEWis v. Mornington (Earl) 
(1867), 5 W. R. 491. 

659. Cheque.] — Deft., being indebted to his 
solr. in respect of a bill of costs, handed him on 
May 10, 1900, a cheque in part payment of the 
bill ; at the same interview it was verbally agreed 
between the parties that the cheque should not be 
presented for payment before June 20. On 
June 20 the cheque was presented for payment at 
deft.’s bankers, & was duly paid. On June 18, 
1906, the exors. of the solr., who had meanwhile 
died, issued the writ in the present action to 
recover the balance of the debt upon the bill of 
costs : — Held : the date of part payment of the 
debt was the date when the cheque was handed 
by deft, to his creditor, & not the date when the 
cheque was in fact paid by virtue of the special 
arrangement ; therefore, the only time at which 
a promise to pay the balance of the debt could be 
implied from the circumstances under which part 
payment was made was May 10, 1900, & that being 
more than six years before the issue of the writ, 
a plea of Statute of Limitations, 1623 (c. 16), 
afforded a good defence to the action. — Marreco 
V. Richardson, [1908] 2 K. B. 584 ; 77 L. J. K. B. 
869 ; 99 L. T. 486 ; 24 T. 1.. R. 624 ; 52 Sol. Jo. 
616, C. A. 

660. Renewal of promissory note — In exchange 
for cancelled notes.] — Foster v. Dawber, No. 619, 
ante. 

See, also, Sub-sect. 1 , F. (h), ante, 

ii. From What Time Operative. 

661. From time of delivery.] — A. & B. being 
Joint owners of a ship, & indebted to C. for repairs, 
B. gave two bills to C., which were dishonoured, 
& ^erwards sold his interest, & became bkpt. 

A. proved under B.’s commission for £3,000, & 
in 1822 drew on his assignee a bill of exchange 
payable to C., which the assignee accepted, & 
which A. then delivered to C. on account of the 
sum due to him for the repairs & on the bills. It 
was agreed that payment of this latter bill should 
not be demanded of the acceptor until he should 
have funds on account of dividends of B.’s estate. 
The bill was paid in Mar. 1827. In 1830, C. 
brought an action against A. for the sum remaining 
due on account of repairs, & A. pleaded Statute 
of Limitations : — Held : the drawing of the bill, 
supposing it to be evidence of a fresh promise on 
the original demand, was only evidence of a 
promise at the time when it was drawn, & not when 
it was paid, & therefore did not take the case out 
of the statute. — Gowan v. Forster (1832), 3 

B. & Ad. 507 ; HOB. R. 184. 

Annotations : — Apprvd. Marreco v. Richardson, [1908] 2 

K. B. 684. Reid, tie Harries (1844), 13 M. & W. 3 ; 

Turney v. Dodwell (1854), 3 K. & B. 136 ; Francis r. 

Hawkesley (1859), 1 E. & E. 1052 ; Garden r. Bruce 

(18(58), L. R. 3 C. P. 300. 

662. .] — Where debtor draws a bill of 

exchange, to be applied in part payment of the 
debt, & the biU is paid when due by the drawee 
to creditor, it operates as part payment, to defeat 
Statute of Limitations, only from the time of the 


PART II. SECT. 9, SUB-SECT. 1.— 
F. (e) i. 

6691. OJiegus ,] — Kedar Nath Mitra 
V. Dinabandhu Saha (1915), I. L. R. 
42 Oalo. 1048.— IND. 

K. Order on third party not oe- 
eepied by him — Acceptance A pay- 
menti by aon.}-— Whore, in a settlement 
of Moountfl Mtween pltf. ft deft., the 


former took as part payment an order 
drawn by the latter upon a third party, 
which was not ooeepted by him, but 
by his son, who made payments under 
it : — Held : not sufiBoient payment by 
deft, to take the ease out of the Statute 
of Limitations. — Smyth v. McDonald 
(1859), 4 N. S. R. (Cooh.) 86.— CAN. 

h. Not taken as payment ] — 

To take a ease out of the Statute of 


Limitations pltf. rolled on a written 
order given by deft, to pltf.’s agent 
on a third party, to be applied to pay- 
ment of deft., but which order was 
never accepted or paid by the party 
upon whom it was drawn : — Held : 
the order did not operate as an 
acknowledgment, the evidenoe showing 
that it was not taken as payment. — 
Faulknbb V. Archibald (1889), 21 
N. S. R. 294.— CAN. 
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Limitation of Actions. 


Sect. 9.— Part , ^ 

Sub-sect. 1, F. (c) ti., d 
sect. 2, A., B., C. i^»3 

delivery of the bill l?y debtor, not from the time 

of its payment. . 

Qu. : whether a part payment by an agent 
operates as an acknowledgment so as to take a 
case out of the Statute of Limitations.— IRVING 
V. Veitch (1837), 3 M. & W. 90 ; Murp. & H. 313 ; 
7 L. J. Ex. 25 ; 160 B. R. 1069. 

Annotations .’—Consd. Hartland v. (1862), 7 L. T. 

792. Apld. }te Stock, Ex p. Amos (1896), 66 L. J. Q. B. 
146. Folld. Marreco t?. lUchardson (1908), 77 L. J. B;* B* 
859. Held. Bateman v. Pinder (1842), 2 (3al. & 1)^. 790 : 
Re Harries (1844), 1.3 M. & W. 3; Turney Dodwell 
(1854), 3 E. & B. 136 ; Garden v. Bruce (1868), L. R. 3 
C. P. 300. Mentd. Burgh v. Legge (1839), 5 M. & W. 418 ; 
Baker v. Heard (i860), 5 Exch. 959 ; Evans v, Nicholson 
(1875), 32 L. T. 778 ; Comillo Tank S.S. Co. t?. Alexandria 
Engrineorlng Works (1921), 38 T. L. R. 134. 

658, .] — Turney v. Dodweix, No. 657, ante. 

664. Agreement to delay presentation.] — 

Marreco v. Richardson, No. 659, ante. 


(d) Striking a Balance. 

665. Balance must be struck.] — A. occupied a 
house & land imder B., at the rent of £16 a year, 
& A., at B.’s request, entered into his employment 
as a farming bailiff, & to perform other services, 
in the place of another person who had been 
employed by A., &: had been paid 12a, a week. 

A. continued in B.’s service for more than twelve 
years, but there was no payment of rent on the 
one hand or of wages on the other. In an action 
brought by A., to recover wages for twelve years, 
deducting the rent : — Held : t^his was not such an 
open accoimt as would take the case out of the 
Statute of Limitations since Statute of Frauds 
Amendment Act, 1828 (c. 14) ; but that there 
must be a part payment in cash, or what is 
equivalent to it, to have that effect. — Williams 
V. Griffiths (1835), 2 Cr. M. & R: 45 ; 1 Gale, 65 ; 
6 Tyr. 748 ; 4 L. J. Ex. 129 ; 150 E. R. 19. 
Annotations: — Apld. Mills v. Fowkes (1839), 6 Bing. N. C. 

455. Consd. Waller* v. Lacy (1840). 1 Man. & Q. 64. 

Befd. Cottam r. Pai*trldge (1842), 4 Scott, N. R. 819. 

666. .] — Cottam v. Partridge, No. 664, 

ante. 

667. .] — Where A. has an account against 

B. some of the items of which are more than six 
years old, & B. has a cross account against A. 
& they meet & go through both accounts & a 
balance is struck in A.’s favour, this amounts to an 
agreement to set off B.’s claim against the earher 
i^ms of A.’s, out of which arises a new considera- 
tion for the payment of the balance ; & takes the 
case out of the operation of the Statute of Limita- 
tions. — ^Ashby V. James (1843), 11 M. & W. 642 ; 
12 L. J. Ex. 295 ; 162 E. R. 920 ; sub nom. 
Ashley v. Jambs, 1 L. T. O. S. 170. 

Annotations: — Distd. Clark v. Alexander (1844), 8 Scott, 

N. R. 147. Conid. Pott V. Clegg (1847), 16 M. & W. 321. 

Reid. Worthington v. Grimsdltch (1845), 7 Q. B. 479 ; 

Colander r. Howard (1850), 10 C. B. 290 ; Cawley v. 

Fumell USSI), 16 Jur. 908; Amos v. Smith (1862), 1 

H. & C. 238 ; Brenan v. Crawley (1868), 16 W. It. 

754. 

668. .] — Hinson v. Boyson (1843), 1 

L. T. O. S. 107. 

669. .] — Clark v. Alexander, No. 408, 

ante. 


670. .]— Where it appeared that the 

oourse of dealing between maater ^ steward had 
been to allow toe steward to retain his salary 
from time to time out of money in his hands, the 
steward was allowed after the master’s death to 
claim in account his salary for twenty years, 
Statute of Limitations being held not to apply to 
such a claim. — Be Hawkins, Hawkins v. Hawkins 
(1879), 28 W. R. 240. 

671. Running account.] — A running account 
between a solr. & another peraon is within the 
exception of Statute of Limitations, & the debt on 
the balance is proveable. — Re Seabeb, Ex p. 
Seaber (1836), 1 Deac. 543 ; 2 Mont. & A. 588 ; 
6 L. J. Bey. 42. 

672. .] — Bkpt. had been in the habit 

for a long course of years of making payments & 
receiving moneys for petitioner, no account of 
which had been rendered by bkpt. ; but the 
account was extracted from his books after his 
bkpey. It did not appear, however, that for the 
last six years he had made any payment to the 

E etitioner, or had received any money for him, 
ut that the only transaction, during that period, 
was an actual payment made by him for petitioner 
of the drainage tax : — Held : such payment was 
evidence of a running account between the parties 
so as to take the case out of Statute of Limita- 
tions. — Be Seaber, Ex p. Peachy (1836), 1 
Deac. 551. 


O, By and To Whom Made. 
See Sub-sect. 3, post. 

H. Proof of Payment. 
See Sub-sect. 4, post. 

I. Appropriation. 

See Sub-sect . 5, post. 


Sub-sect. 2. — ^Payment op Interest. 

A. In General. 

673. Amounts to acknowledgment of debt.] — 

The payment, within six years, of interest due 
upon a note beyond six years, where the note 
remains in the hands of the payee, is sufficient to 
take the case out of Statute of Limitations. — 
Bealy V. Greenslade (1831), 2 Cr. & J. 61 ; 2 
Tyr. 121 ; 1 L. J. Ex. 1 ; 149 E. R. 26. 

Annotation : — Re!d. Hollis v. Palmer (1836), 6 L. J. C. P. 
264. 

674. .] — Payment of interest upon a 

promissory note payable on demand, is sufficient 
to take the case out of Statute of Limitations, 
although there be no independent evidence that 
any demand of payment of the note has been made. 
— Bamfield V. Tupper (1851), 7 Exch. 27 ; 166 
E. R. 841 ; sub nom. Bradfield v. Tupper, 21 
L. J. Ex. 6 ; 18 L. T. O. 8. 78. 

Annotations :—ConaA. Re Rutherford, Brown v. Rutherford 
(1880), 14 Ch. D. 687. Reid. Nash v. Hodgson (1855), 
6 De G. M. & G. 474. 

676. .] — Testator devised certain estates 

to trustees for the payment of his debts, & appointed 
the same trustees his exors., devised other estates 


part II. SECT. 9, SUB-SECT. 1.— 
F. (d). 

k. Whether suffleient .] — Mere striking 
of a balance as between the parties 
does not constitute an account stated 
to take the case out of the Statute of 
Limitations. — McFatridqk v. Hunter 
(1878), 12 N. S. R. (3 R. & C.) 289.— 
CAN. 

l. STEWART V. Gage (1887), 


13 O. R. 458.— CAN. 

PART II. SECT. 9, SUB-SECT. 2.— A. 

678 1. Amounts to acknowledgment, of 
debt.] — Vanwart v. Roberts (1847), 
3 Kerr, 572.— CAN. 

67811. .T — NicKLB V. Kingston 

& Pembroke Rt. Oo. (1906), 12 
O. L, R. 349 ; 8 O. W. R. 168.-^AN. 


678111. .) — SURHAMONI OhOW- 

DBRANIV. ISHANGHUNDBR ROY (1898), 
I. L. R. 25 Calc. 844 ; L. R. 26 Ind. 
App. 95 ; 2 0. W. N. 402.— IND. 

678 Iv. .] — ^Muhammad Abdulla 

Khan v. Bank Instalment Co., Ltd. 
(1909), 1. L. R. 81 AH. 496.— IND. 


678 V. . ] — lie Kingston's (Earl) 

Estate (1869), 3 1. R. Eq. 486. — IR. 
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in various portions, some to the same trustees for 
the separate use of married women for life with 
remainders over, others to devisees in f e^, & others 
to devisees for life with remainders over in tail, 
of some of which estates testator created 
terms for raising specific sums of money, & others 
he charged with legacies & annuities. Testator 
died in Jan. 1843. On a biU filed in Aug. 1849, 
by the payee of a promissory note made by testator, 
on which it was proved that interest had been paid 
by the exors. up to 1847, for payment of the note 
out of the real as well as the personal estate, against 
the exors. & trustees, some of whom were insolvent, 
against the residuary legatees who had received 
payments on account of their residuary shares, 

& against the parties beneficially interested in the 
real estate, of whom some set up Statute of Limita- 
tions in bar of the demand, some omitted to do so, 

& others were out of the jurisdiction : — Held : 
(1) payment of interest is an acknowledgment of 
a debt ; &, upon a general acknowledgment of a 
debt where nothing is said to prevent it^, a general 
promise to pay is to be implied : & such an acknow- 
ledgment made by a party filling the two characters 
of beneficial devisee & exor., will be attributed to 
both characters & not to one only, for the moral 
obligation does not attach more to one character 
than to the other. But it is otherwise where the 
characters hold by the party are entirely distinct, 
as where he is personally liable as debtor, &; is 
answerable also in the character of exor. or trustee 
of another ; for he then represents two persons, 
& the question in such a case is by whom the 
promise is made, & not what is its extent or effect. 

(2 ) The payment of interest of a debt of testator 
by his exors., they being also trustees of his real 
estate not subjected by the will to debts, did not 
necessarily keep the debt alive as against such rejil 
estate, for, although the exors. & trustees were the 
same persons, they filled different characters ; & 
whore the payment was made by them in the 
character of exors. only, the real estate was not 
affected by it. 

(3) The creditor was entitled to a decree as 
against the parties beneficially interested in the 
real estate who had omitted to claim the benefit 
of the Statute of Limitations. — F orduam ik 
Wallis (1853), 10 Hare, 217 ; 22 L. J. Oh. 548 ; 
21 L. T. O. S. 190 ; 17 Jur. 228 ; 1 W. K. 118 ; 68 
E. R. 905. 

Annotations: — As to (1) Oonsd. Re HoUiu^hoad, Holllngs- 
head v. Webster (1888), 37 Oh. D. 651. Reid. Roddam v. 
Morley (1857), 1 Do G. & J. 1 ; Pears v. Laing (1871). L. R. 
12 Eq. 41 : Macdonald, Dick v. Fraser, [1897] 2 Ch. 181. 

A^ to (2) Reid. Coope v. Cresswell (1866), L. R, 2 Kq. 106 ; 
Astbury v. Astbury, [1898] 2 Ch. 111. As to (3) Beld. 


Marsden, Bowden v. Layland, Gibbs v. Layland (1884), 

26 Ch. D. 783. Oenerally, Mentd. Briggs v. Wilson (1854), 

5 De G. M. & G. 12 : Ridgway v. Newstead (1860), 2 

GilE. 492 ; Hunter c. Young (1879), 4 Ex. D. 256. 

07$, ,] — Re Rutherford, Brown v. 

Rutherford, No. 162, ante. 

677. .] — Re CoucHMAN, Collyer v. Couch- 

man (1916), 139 L. T. Jo. 168. 

678. Payment must be on account of debt sued 
for.] — Morrell v, Parker (1843), 1 L. T. O. S. 
337. 

679. Similar payments made previously.]— A., 

an attorney, being indebted to B. in severm 
sums on bond, & simple contract, bearing interest, 
from time to time stated accounts with B. in which 
he debited himself with the interest, & took credit 
for payments which he made from time to time, 
on account of B., for the rent & tithes of a 
occupied by B., & other disbursements. The 
latest of these accounts was stated in 1823 ; ^ 
balance was struck therein in favour of B. ; up to 
that time the rents & tithes had nearly balanced 

J. — ^VOL. XXXII. 


the interest ; but the rents were then considerably 
reduced. A3Eterward8 A., who took considerable 
part in the management of B.’s affairs, contoiued 
to pay the rents & tithes on B.’s account, & ™ted 
a further account with B. in writing, in which he 
took credit for the payment of rent & tithes, but 
inserted no item on the debit side. The latest 
account stated was in 1842. B., in 1843, sued A. 

for the sums due on simple contract, & interest 
thereon ; — Held : the facts above stated 
evidence for the jury, from which they might find 
the payments of rent & tithes since 1823 were 
payments made on account of the interest due on 
the simple contract debts, so as to take the case 
out of Statute of limitations. — Worthington 
V. Grimsditch (1846), 7 Q. B. 479 ; 15 L. J* Q; 

62 ; 6 L. T. O. S. 214 ; 10 Jur. 26 ; 116 E. R. 6^. 

680. Payment under compulsion of law — No 
acknowledgment.] — Morgan v. Rowlands, No. 

627, ante. ^ . . 

681. Security given for debt — Effect of payment 
of interest on debt to keep security alive.] — One 
of two joint drawers of a bill of exchange becomes 
bkpt., & under liis commission the indorsees prove 
a debt, beyond the amount of the bill, for goods 
sold, etc., & they exhibit the bill as a security they 
then held for their debt, & afteiwards receive a 
dividend. In an action by the indorsees of the 
bill against the solvent partner : — Held : Statute 
of Limitations was a good defence, although the 
dividend had been paid by the assignees of bkpt. 
partner within six years. — Brandram v. Wharton 
(1818), 1 B. Aid. 463 ; 106 E. R. 170. 

Annotations : — Rdid. Gosa v. Watllngton (1821), 6 Moore, 

C. P. 355 ; Atkins v. Trodgold (1823), 2 B. & C. 23 ; 
Perham v. Raynal (1824), 2 Bing. 306 ; Manderston r. 
Robertson (1829), 4 Man. & Ry. K. B. 440 ; Davies v. 
Edwards (1861), 7 Exch. 22. 

082. .] — N. having applied to D. for 

a loan of £300 on mtge., D., doubting the suffi- 
ciency of the security, refused to advance it with- 
out having, in addition, a joint & several pro- 
missory note for £50 from N. & one from F., 
payable on demand. The note^ & mtge. were 
accordingly given, the latter containing a covenant 
by N. to pay tlie sum of £300 & interest at 6 per 
cent. Several half-yearly payments of £7 10«. 
each for interest havmg been made by N. : — Held : 
in an action against P. upon the note, such pay- 
ments by N. kept all the securities alive, & pre- 
vented the operation of Statute of Limitations 
as to the note. — Dowling v. Ford (3843), 11 
M. & W. 329 ; 12 L. J. Ex. 342 ; 152 B. R. 829. 

Annotation Rash v. Hodgson (1855), 6 De G. M. & 

G. 471. 

683. Payment by promissory note.] — A pro- 
missory note, “ Five months after date I proniise 
to pay to L.’s order the sum of £23 2ff. 6d., being 
the amount of interest due on a promissory note, 
from the undersigned to the late W. for £117, 
dated July 6, 1838, up to July 6, 1844,” is evi- 
• dence of the debt of £117, being still due, & will 
support a count on an account stated with L. 
' as exor. of W. — ^Perry v. Slade (1845), 8 

- Q. B. 115 ; 1 New Pract. Cas. 322 ; 16 L. J. Q. B. 

30 ; 6 L. T. O. S. 168 ; 10 Jur. 31 ; 115 E. R. 
. 817. 


B. By and To Whom Made. 
See Sub-sect. 3, post. 

C. Proof of Payment, 

See Sub-sect. 4, post. 

D, Appropriation. 

See Sub-sect. 6, post. 


o o 
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Sed. 9. — Part payment and payment of interest: 

Sub-sect. 3, A., B. & C. ja).] 

Sub-sect. 3. — ^By and To Whom Effective 
Payment may be Made. 

A. Agents. 

684. Payment of interest by agent — Agency 
question for Jury.] — A parish vestry having re- 
solved to borrow money for the purpose of build- 
ing almshouses, the money was in 1830 advanoed 
by pltf, upon the security of a promissory note 
payable to him, or bearer, on demand, with 
interest, & signed by defts, thus : — “ J. H., church- 
warden, J. E., overseer, or others for the time 
being.” The interest had been regularly paid 
by the overseers for the time being up to 1847, 
but defts. had never paid the interest, or in ex- 
press terms authorised the parish officers to pay 
it for them. Defts. having pleaded the Statute 
of Limitations to an action on the note : — Held : 
it was a question for the jury, whether, by the form 
of the note, defts. had not constituted the parish 
officers for the time being their agents for the pay- 
ment of interest, so as to take the case out of the 
statute. — Jones v. Hughes (1850), 5 Exch. 104 ; 
155 E. R. 45 ; evb nom. Jones v. Evans, 19 L. J. 
Ex. 200 ; 14 L. T. O. S. 156, 440 ; 14 J. P. 98. 

685. .] — A parish vestry resolved to 

borrow money from H. N., who advanced it, & 
took promissory notes for the amount, made by 
P., W., & F., who were churchwardens & overseer, 
& who added to their signatures the titles of their 
respective offices. Interest was paid on the 
notes, l^m the parochial funds, & the accounts 
containing the item were allowed by the vestry ; 
& W., with other parishioners, signed the allow- 
ance in one instance. P., W., & F. resided con- 
stantly in the parish. To an action brought on 
the notes, against P., W., & F., within six years 
from W.’s signature of the allowance, but not 
from the making of the note, Statute of Limita- 
tions was pleaded ; the jury having found for 
pltf., the ct. sustained the verdict. — R ew v. 
Pettet (1834), 1 Ad. & El. 196 ; 110 E. R. 1181 ; 
aid) now. Crew v. Petit, 2 Nev. & M. M. C. 309 : 

3 Nev. & M. K. B. 460. 

Eefd. Dowling: t>. Ford (1843), 12 L. J. Ex. 
342 ; Jones v. Hughes (1850), 6 Exch. 104. Mentd. 
tu^vall e. Coombes (1843), 6 Scott, N, R. 522 ; Elliott 
V. Bax-Ironside, (1025] 2 K. B. 301. 

680. .] — Hall v. Thornton (1852), 10 

L. T. O. 8. 184. 

687. Not agent for that purpose.] — Deft. 

in order to obtain an advance of money, gave a 
promissory note to H., a customer of pitfs., who 
were bankers. H. indorsed the note to pitfs. 
on obtaining the money, with which he was 
debited by them. Deft, was debited by H. with 
the amoxmt, & H.^ had paid interest on the note 
to pitfs. within six years : — Held .* these pay- 
ments did not take the note out of the statute as 
against deft., H. not being his agent for that pur- 
pose. — H arding v. Edgecumbe (1869), 28 L, J. 
Ex. 813. 

688. -_,]__in ig 7 g resps., as first 

mtgees., sold the property under their power of 
sale, employing 8., who was also the mtgor.’s 


PART II. SECT. 9, SUB-SECT. 8.— A. 

xn. Oeneral rule .] — Cowing v. Vin- 
cent (1870), 29 U. C. R. 427.-5;aN. 

— M^ey-Habbis V. Smith 
(1904), 6 Terr. L. R. 60.— CAN. 

topUedlT jathoriSed Mthta 
Act, s. 20, to make a payment of 
In^rest or p^clpal before thee?plrS- 
tion of the period prescribed. — 


Bibjmohun Laix V. Rudba Pebkabh 
Mimeb (1899), I. L. R. 17 Calc. 944.— 
IND. 

p. Payment after revocaUon of 
aumority.] — Held: a payment made 
by deft. ’8 wife waw lusuffloient to take 
t^ case out of Statute of lilmitationB, 
the evldenoo* showing that deft, had 
forbidden his wile to wia-ke farther 
payments, dc any impHed authority 


Bolr., to conduct the sale. S. received the sale 
moneys, & after satisfying resps.* mtge., kept the 
balance for himself instead of paying off the second 
mtgee. S. did not inform the second mtgee. of 
the sale but, acting as the mtgor.'s solr., continued 
to pay him interest on the second mtge. rs if it 
were still subsisting. Until 1892 resps. either 
did not know that there was a second mtge. or 
believed a false representation made to them by 
S. that he had the authority of the second mtgee. 
to receive the balance. In 1892 the second 
mtgee. discovered the fraud & brought an action 
against resps. for an account & payment of the 
amount due to him : — Held : the action was barred 
by Statute of Limitations & Trustee Act, 1888 
(c. 69), s. 8 ; the case did not fall within either of 
the exceptions mentioned in sect. 8 ; the resps. 
were not “ party or privy ” to the fraud of 8., & 
the trust moneys were not ” still retained ’* by 
them, the moneys not being in their hands or 
under their control when the action was brought ; 
in committing & concealing the fraud S. was not 
acting as reaps.’ agent, & there was nothing to 
prevent the Statute of limitations from beginning 
to run in 1878. — Thorne v. Heard & Marsh, 
[1895] A. C. 495 ; 64 L. J. Ch. 662 ; 73 L. T. 
291 ; 44 W. R. 165 ; 11 T. L. R. 464 ; 11 R. 
254, H. L. ; a:ffg., [1894] 1 Ch. 699, C. A. 

Annotations : — CoDsd. Re McCaUum, McCallnm v. McCallnm, 
(19011 1 Ch. 143. Reid. Mara v. Browne, [1896] 2 Ch. 
69 ; How V. Wlnterton, [1896] 2 Ch. 626 ; Whitwan v. 
Watkin (1898), 78 L. T. 188 ; Hambro v. Bumand, [1903] 

2 K. B. 399 ; Ruben v. Great Pingall Consolidated, [1904] 
2 K. B. 712 ; lie Ponntalne, Fountaine v. Amherst (1909), 
78 L. J. Ch. 648 *, Re Allsop, Whittaker v. Bamford, 
[1914] ICh. 1. Mentd. Lloyd v. Grace, Smith (1912), 
81 L. J. K. B. 1140. 

689. Part payment by agent.] — Irving v. 
Veitch, No. 662, ante. 

690, .] — H., the owner of a business, 

mortgaged it to S. to secure an annuity, the 
mtge. deed providing that S. might exercise the 
power of appointing a receiver under Conveyancing 
Act, 1881 (c. 41), s. 24, &, further, that the re- 
ceiver might, if so directed in writing by S., 

” manage & carry on the business as he might 
think fit.” H. continued to carry on the business 
^m the date of the mtge,, & in doing so became 
indebted to pltf. for work done in connection 
with the business. The debt was unsecured, but 
it was arranged between H. & pltf. that H. should 
pay it off by fixed instalments. In June, 1891, 
after having paid some of the instadments, H. 
died leaving an extrix., & then, S.’s annuity being 
in arrear, S. by writing under the power con- 
ferred by the mtge. deed appointed a receiver of 
the business ” with full power to manage & carry 
on the same as he might thhik fit.” In Aug, 
1891, the receiver paid pltf. a further instalment 
in reduction of his debt. 

In a creditor’s administration action com- 
menced in July, 1897, by pltf. against H.’s extrix. : 
— Held : the balance of pltf.’s debt was not 
statute-barred, inasmuch as the receiver had, 
under the combined powers of Conveyancing 
Act, 1881 (c, 41), 8. 24, & of the mtge. deed, Sc also 
as agent for H.’s extrix., as he had been for H. 
himself, authority to continue paying the debt 

which the wile had previonaly having 
^en terminated by this prohibition.- 
gOBEmsoN V. MoKeigan (1897), 29 

q. Payment by husband — Must be 
as aaent.} — Har ri s v. Greenwood 

t. Payrt^ by curator of insolvent 
}— Payments made by the curator 
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by Instalments, & there was, as incident to his 
authority, an implied promise that the balance 
should be paid out of H.’s assets . — Re Hale, 
I^LLBY V. Foad, [1899] 2 Ch. 107 ; 68 L, J. Ch. 
617 ; 80 L. T. 827 ; 47 W. B. 679 ; 16 T. L. R. 
389 ; 43 Sol. Jo. 528, 0. A. 

691. Payment of Interest to agent — Wife.] — 

A feme sole, payee of a promissory note payable 
with interest, married, & her husband survived 
her. In an action on the note by her adminis- 
trator : — Held: (1) the note did not become the 
property of the husband, but passed to her adminis- 
rator, though the husband had received the 
interest during her life ; for he did not thereby 
reduce the chose in action into possession ; (2) the 
payment of such interest, in the wife’s life, to the 
husband, within six years before action brought, 
must be considered as made to him in the character 
of agent to the wife, & was an answer to a plea of 
Statute of Limitations. — Hart v. Stephens 
(1845), 6 Q. B. 937 ; 14 L. J. Q. B. 148 ; 4 L. T. 
O. S. 463 ; 9 Jur. 225 ; 115 E. R. 353. 

Annotation : — As to (1) Be!d. Scarpolliul v. Atclicsou (1845), 

7 Q. B. 804. 

B. Cestui quo trust. 

692. Payment to cestui que trust — Payment 

to trustee.] — Testator bequeathed to his two 
daughters £250 each, to be paid when they arrived 
at the age of twenty-one ; &; till that period 

expenses of board, clothes, & education to be 
borne & paid by his exors. He appointed exors. 
& also trustees, & with all necessary powers to 
fulfil the will. At a meeting of the trustees & 
exors., for the purpose of settling testator’s affairs, 
the exors. paid over to the trustees {inter alia) 
the sum of £500, to be set apart for the payment 
of legacies to the daughters when they attained 
the age of twenty-one. This sum was afterwards 
lent by the trustees to pltf. on a promissory note 
which described them as “ trustees acting under 
the will of the late Mr. W. B.” (testator) ; — Held : 
a payment of principal & interest to one of the 
legates within six years was sufficient to take 
the case out of Statute of Limitations, & the 
trustees had a right to maintain an action on the 
note. — M eoginson v. Harper (1834), 2 Cr. «& 
M. 322 ; 4 Tyi*. 94 ; 3 L. J. Ex. 50 ; 149 E. R. 
784. 

C. Co-Contractor, 

(tt) Payment by Co-Coniractor. 

See, now, Mercantile Law Amendment Act, 
1856 (c. 97), s. 14. 

693. Mercantile Law Amendment Act, 1856 
(c. 97), s. 14 — Not retrospective.] — To a plea of 
Statute of Limitations in an action on a pro- 
missory note, pltf. replied that the note was made 
by deft, jointly with one P., & that within six 
years before suit P. paid pltf. interest on the 
note ; — Held : assuming the payment to have 
been made before the passing of the above Act 
the replication was bad on general demun'er. — 
Ridd V. Moggridge (1857), 2 H. & N. 567 ; 157 
E. R. 233. 

694. .] — Where a payment has been 


made, of either interest or principal, on a promis- 
sory note by one of the oo-contractors, before the 
passing of the above Act an action may be main- 
tained by the holder of the note against any other 
of the co-contractors within six years after such 
payment, notwithstandii^ above sect., as that 
sect, has no retrospective effect. — Jackson v 
Woolley (1868), 8 E. & B. 778 ; 27 L. J. Q. B. 
448 ; 31 L. T. O. S. 842 ; 4 Jur. N. S. 666 ; 6 
W. R. 686 ; 120 E. R. 289, Ex. Ch. 

Annotations : — Ck>n8d. WllliamB v. Smith (1869), 4 H. & N. 
559. Polld. Flood V. Patterson (1861), 29 Boav. 295. 
Refd. Pardo v. Bingham (1869), 4 Ch. App. 735 ; Watson 
V. Woodman (187^, L. R. 20 Eq. 721. Mentd. Loflt v. 
Dennis (1859), 6 Jur. N. 8. 727 ; Re Sanford^s Trust. 
Bennett V. Lytton (1860), 2 John. & H. 166 ; H. v. General 
Council of Medical Education & Registration (1861), 7 
Jur. N. S. 798 ; West v. Gwynno (1911), 80 L. J. Ch. 678. 

695 , “ By reason only of payment ** — 

Letter authorising creditor to receive dividend from 
debtor’s estate.] — A. & B. made a joint & several 
promissory note, payable on demand, which they 
gave to C., B. being only surety for A. A., be- 
coming insolvent, assigned his property for the 
benefit of his creditors, when C. obtained from B. 
more than six years after the date of the note, 
the following letter, in order to enable C. to receive 
the dividend upon his claim on the note, from 

A. ’s estate : “I hereby consent to your receiving 
the dividend under A.’s assignment, & do agree 
that your doing so shall not prejudice your claim 
upon me for the same debt. (Signed) B.” : — 
Held: (1) the letter not containing an express 
promise to pay, was not such an acknowledg- 
ment as to take the debt out of the statute ; 
(2) payment of A.’s dividend, in connection with 

B. ’s letter, did not except the case from the 
operations of Mercantile Law Amendment Act, 
1856 (c. 97), s. 14, which declares that one of 
several co-debtors shall not lose the benefit of 
Statute of Ivimitations, so as to be chargeable by 
reason only of a payment by some other of the 
co-debtors ; &, therefore, deft, was entitled to 
avail himself of the statute. — Cockrill v. Sparkes 
(1863), 1 H. & C. 699; 1 New Rep. 439 ; 32 
L. J. Ex. 118 ; 7 L. T. 752 ; 0 Jur. N. S. 307 ; 
11 W. R. 428 ; 158 E. R. 1005. 

Annotations As to (1) Refd. Leo v. Wilmot (1866), L. R. 

1 Exch. 364. As to (2) Distd. Re Powers, Lindsell v. 

Phillips (1885), 30 Ch. D. 291. Refd. Re Wolmershausen, 

Wolmershauseu v. Wolmershausen (1889), 62 L. T. 541 ; 

Bradford Old Bunk r. Sutcliffe, [1918] 2 K. B. 833. 
j Oenerally, Mentd. Read v. Price, [1909] 1 K. B. 577. 

' 696. Payment by principal debtor — Effect on 

Uability of surety.] — Five directors of a co. gave, 
in the years 1871 & 1874 respectively, two joint 
& several promissory notes to secure an advance 
to the CO. The advance was also secured by a 
mtge. by assignment by the co. of certain lease- 
hold collieries. The 6o. was wound up, & at that 
date a considerable sum was due to the lenders. 
The collieries could not be profitably worked. 
One of the five directors afterwards became 
bkpt., & the lenders proved against his estate 
for the balance due on the promissory notes. This 
proof was afterwards withdrawn, in pursuance 
of certain complicated arrangements which the 
lenders had entered into for the purpose of re- 
lieving themselves from the rents & covenants 


of an insolvent estate are virtually 
payments made by the insolvent 
himself, & they Interrupt prescription. 
— HoohslaoaBavk V. Richard (1908), 
6 E. L. R. 675.— CAN. 

t. PcnymerU to solicitor of creditor 
— Without creditor* a knowledge — Not 
cuMoiont.'^ — Cotton v. Mitohbll 
(1883), 3 0. B. 421.— CAN. 

PART IX. SECT. 9, SUB-SECT. 8.~B. 

a. Appropriation hy trustee of trust 


numey — As part payment of debt of 
cestui que irtisL}— The application by 
a trustee of the income of trust 
property roooived by him, to the 
partial liquidation of a debt due to 
him by his cestui que trust will, if made 
by the authority of the latter, prevent 
the residue of the debt from being 
affected by the Statute of Limitations, 
In respect of the lapse of time pre- 
ceding the last such application. — 
STBWART V. CONNIOK (1871), I. R. 5 


C. L. 562.— IR. 

PART II. SECT. 9, SUB-SECT. 8.— 
C. (a). 

b. Payment by one joint maker 
of note .] — Payments made by one of 
two Joint &; severed meikers will not 
take the case out of the Statute of 
Limitations as against the other, 
unless made expressly as hla agent Sc 
by his authority. — Crbiouton v. Allen 

r, rf O 
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8ed, Q,~—Part payment and payment of interest: 

Svb-aect. 3. C. (a) <fe (&), jP., <fc 

under the colliery leases to which they had become 
liable, & a general receipt had been given to the 
trustee in bkpcy. The lenders now claimed to 
prove for the balance due on the promissory notes 
against the estate of another of the signatories 
which was being administered by the ct. This 
claim was first made in 1879: — Held: (1) the 
claim on the first promissory note was barred by 
Statute of Limitations, 1623 (c. 16). The fact 
that the principal debtor, the co., had made 
payments in respect of the debt did not prevent 
the statute from running in favour of the surety, 
& an affidavit by testator’s r^resentatives as to 
creditors’ claims was not a sufficient acknowledg- 
ment to take it out of the statute. The receipt 
given to the trustee in bkpcy. could not release 
the other sureties, because, although a release to 
one of several joint debtors is a release to all, 
the liability became on the bkpcy. several only, 
& the release was, in consequence, given to one 
of a number of persons severally liable. More- 
over, the receipt was not in fact intended to be 
a release of the whole liability, but merely a com- 
promise of the claim against bkpt.’s estate ; 
(2) the withdrawal by the creditors of their 
proof against bkpt.’s estate was a pro tanto dis- 
charge to the co-sureties. 

(3) An acknowledgment must, in order to take 
a case out of Statute of Limitations, 1623 (c. 16), 
contain an express or implied promise to pay. — 
Re WomERSiiAUSEN, Wolmershausen V. WOL- 
MERSHAUSEN (1890), 62 L. T. 641 ; 38 W. 11. ' 
537. 

Annotation : — Generally, Mentd. Re E. W. A., [1001] 2 K. B. 

642. 

.] — See Guarantee, Vol. XXVI., pp. 105, 

100, Nos. 725-736. 

(5) Payynent hy Contractor Executor of Deceased 

Co-Contractor. 

See Mercantile Law Amendment Act, 1850 
(c, 97), s. 14. 

697. Liability dependent on capacity in which 
payment made — Whether as executor or co- 
contractor.] — A. & B. make a joint & several 
promissory note, & after the lapse of six years, A. 
dies, leaving B. one of his exors. ; & B. subse- 
quently pays interest on the note, not in his 
executorial character, but personally as a maker 
of the note. In an action by the exors. of the 
payee of the note, against A.’s exors., alleging, a 
romise by testator in his lifetime, &, a promise 
y the exors. after his death : — Held : the pay- 
ment within six years, of interest by B., who 
suffered judgment by default, was not sufficient 
to take the case out of Statute of Limitations as 
against the exors. — ^A tkins v. Tredgold (1823), 

2 B. & C. 23 ; 3 Dow. & By. K. B. 200 ; 1 L. J. 
O. S. K. B. 228 ; 107 E. R. 291. 

Annotations: — Conid. Perham v. Raynal (1824), 2 Bintr. 

306. Apld. Slater e. LawBon (1830), 1 B. & Ad. 398. 

Sistd. Bralthwaite v. Britain (1836), 1 Keen, 206. Apld. 

Way V. Baasett (1846), 5 Hare, 55. Bold. Channel! v. 

Ditchbum (1839), 5 M. & W. 494 ; CraUan v. Oulton 

(1840), 3 Beav. 1 ; Scholey v. Walton (1844), 12 M. & W. 

510 ; Fordham r. Wallis (1853), 10 Hare, 217 ; Nash v. 

Hodkeon (1865), 6 Be G. M. & Q. 474 ; Re Wolmershausen, 


Wolmershausen v. Wolmershausen (1890), 62 L. T. 641 ; 

Re Macdonald, Blok v. Fraser, [1897] 2 Oh. 181 ; Astbury 

V. Astbury, [1898] 2 Ch. 111. 

698. .] — Braithwatte v. Britain, 

No. 369, ante. 

699. .] — To an action by the payee 

of a promissory note for £300, against defto., as 
surviving exors. of W., the maker, pltf., to take 
the case out of Statute of Limitations, proved he 
has been supplied by J., the deceased exor., with, 
malt & other articles, & he put in evidence an 
account between them, signed as follows ; — 

“ Settled, J. ” ; on one side of which pltf. was 
charged with various quantities of malt, & on the 
other side had credit for payments ; there being, 
amongst others, the following item : — “ To one 
year’s interest, £15 ” ; — Held : this settlement 
of account was evidence of payment of the £16 
by .T., but not in his representative character. 

Semhle: payment by one exor. will not t^e 
the case out of Statute of limitations as against 
a co-exor. — Scholey v. Walton (1844), 12 M. 
& W. 510 ; 13 L. J. Ex. 122 ; 2 L. T. O. S. 331 ; 

8 Jur. 819 ; 152 E. B. 1299. 

Annotations: — Consd. Spollan v. Magan (1851), 18 L. T. 

O. S. 200 j Re Macdonald, Blck v. Fraser, [1897] 2 Cli. 

181. Reid. Callander v. Howard (1850), 10 C. B. 290 ; 

Nash V. Hodgson (1855), 6 Be Q. M. & G. 474. 

700. Presumption that acts done as 

co-contractor.] — A. deposited moneys with B., C. 
& D., who were bankers in partnersMp, & received 
from them notes, in wliich they promised to pay 
liim the amount three months after sight, with 
interest. B. died in Mar. 1 837, having appointed 
C. & another liis exors. 0. & D. continued the 
banking business in the same name until 1842, 
& interest was regularly paid on the notes by the 
firm until that time, the payment being indorsed 
upon the notes, & signed by one of the partners 
or their clerk. In Dec. 1843, the exors. of A. 
filed their bill against the exors. of B. & the devisees 
under his will for payment of the amount of the 
notes out of the personal or real estate of B. ; — Held : 
the acts of the surviving partners of B. had not 
the effect of taking the debt upon the notes out 
of the operation of the Statute of Limitations as 
against the real or personal estate of deceased 
partner. — Way v. Bassett (1845), 6 Hare, 65 ; 
16 L. J. Ch. 1 ; 6 L. T. O. S. 118 ; 10 Jur. 89 ; 67 
E. B. 825. 

Annotations : — Reid. Brown v. Gordon (1862), 16 Beav. 

302 ; Fordham v. Wallis (1853), 10 Hare, 217 ; Re Mac- 
donald, Bick V. Fraser, [1897] 2 Ch. 181. 

701. .] — Eordham V. Wallis, No* 

675, ante, 

702. .] — As to the equity of a creditor 

of a partnership to obtain payment out of the 
separate estate of deceased partner. 

A creditor of a banking firm held to have 
accepted the surviving partners as liis debtors, 
& to have lost by sixteen years’ delay his con- 
duct, the benefit of a trust contained in the will 
of deceased partner for payment of his debts out 
of his real estate. 

Where a man fills two characters, he may do 
an act which may affect him in one, but not in 
the other character. 

Payment of interest on a debt by surviving 
partners, one of whom was the exor. of a deceased 


& Fretz (1868), 26 V. C. H. 627.- 26 C. L. T. 72.— CAN. 

CAN. 

^0. .]— Price tj. Whiting (1880), PART II. SECT. 9. SUB-SECT. 8.— 

19 N. B. R. 620. — CAN. C. (»). 


d. ,1 — Lbwin V. WiifiON (1884), 

9 8. C. R. 637.— CAN. 

•. -1 — Harris v. Greenwood 

(1904), 9 O. L. R. 26 ; 4 0. W. R. 140 ; 


697 1 . LiabUUy dependent on capacity 
in which payment made — Whether as 
e^cutor or co-contractor.h— After the 
death of one maker of a joint & several 
promissory note signed by two, the 


deceased being a surety only, a pay- 
ment upon it out of his own moneys & 
on hts own account was made by the 
Burvlvlng maker who was also the sole 
exor. of the deceased co-maker : — 
Held : such payment did not take th( 
debt out of the Statute of Limitation 
as regards the estate of the latter.— 
Paxton v. Smith (1889), 18 0. R. 178 
•—CAN. 
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partner, held to have no reference to the execu- 
torial character. — Brown v. Gordon (1852), 16 
Beav. 302 ; 22 L. J. Ch. 05 ; 20 L. T. O. S. 76 ; 
1 W. R. 2 ; 61 E. R. 796. 

Ar^tatioTis ;—Mentd* Lee v. Flood (1$54), 2 W. I?. 348; 
Rouse V. Bradford Banking Co. (1894), 63 L. J. Ch. 337. 

703. .] — A. & B., partners, gave a 

p^nussory note in the name of tlie firm. A. 
died, leaving B. his sole exor., & no proceedings 
were taken against his estate for more than six 
years ; but B. who continued the business made 
^yments of interest & then became bkpt. 
Held : the payments were made in his character 
of surviving partner, &, not as exor. of A., & 
having regard to Mei*cantile Law Amendment 
Act, 1856 (c. 96), s. 14, the debt was barred as 
against the estate of A. — Thompson v. Waith- 
MAN (1856), 3 Drew. 628 ; 20 lu J. Ch. 134 ; 28 
L. T. O. 8. 95 ; 2 .Tiir. N. 8. 1080 ; 5 W. R. 30 ; 

01 E. R. 1043. 

Annotations : — Apld. Rc Tucker, Tucker v. Tucker, fj894] 
1 Ch. 724. Refd. Cornill v. Hudson (1857), 3 .Jur. K. S. 
1257 ; Jackson v. Woolley (1858), 8 E. & B. 778, 784 ; 
Williams v, HirUth (1859), 4 H. & N. 559 ; Pardo v. Biughain 
(1869), 4 Cli. App. 735 ; Wahson v. Woodman (1875), 
L. Jl. 20 Eq. 721. 

704. Capacity immaterial.] — A,, B., & O. made 
a joint & several promissory note. A. died, 
leaving B. his exor. C., being afterwards sued 
on the note, pleaded Statute of Limitations ; <fc 
pltf., in order to take the case out of the statute, 
proved a payment of interest on the note by R. 
within six years. Scmble^ pltf. was entitled to 
recover, without reference to the question whether 
B. had paid such interest as the exor. of A. or as 
a party to the note. — G riffin v, Ashby (1845), 

2 Car. & Kir. 139. 


D. Executors and Devisees, 

705. Payment by devisee — Revives debt against 
all interested in realty.] — Payment by a devisee 
for life of interest on a simple contract debt of 
his testator’s is a sufficient acknowledgment to 
keep the right of action alive against all parties 
interested in remainder. The law in regard to 
the payment of interest by a tenant for life on a 
simple contract debt stands on the same footing 
as that in respect of payment of interest on a 
specialty debt . — Re Hollingshead, Hollings- 
iiEAD V. Webster (1888), .37 Ch. 1). 651 ; 57 
L. J. Ch. 400 ; 58 L. T. 758 ; 36 W. R. 060 ; 4 
T. L. R. 275. 

Annotaiions : — Expld. Dibb v. Walker, [1893] 2 Ch. 429. 
Consd. Re Chant, Bird v. Godfrey, [1905] 2 Ch. 225. Be!d. 
Edwards v. Walters, [1896] 2 Ch. 157 ; Re Macdonald, 
Dick V. Fraser, [1897] 2 Ch. 181 ; Astbury t. Astbury, 
[1898] 2 Ch. 111. Mentd. Re Lacoy, Howard v. Light- 
foot, [1907] 1 Ch. 330. 

706. .] — Payment on account of a 

simple contract debt of testator by the devisee 
for life of a part of his real estate is sufficient to 
keep a right of action alive, not only as against 
the person making it, but as against all other 
persons interested in the real estate, so as to 
entitle a simple contract creditor to an order for 
administration of the whole of testator’s real 
estate. — Be Chant, Bird v. Godfrey, [1905] 2 
Ch. 226 ; 74 L. J. Ch. 642 ; 93 L. T. 265 ; 53 
W. R. 626 ; 49 Sol. Jo. 537. 

Annotation : — Mentd. Re Lacey, Howard v. Llghtfoot, 
[1907] 1 Ch. 330. 


Payment by contractor executor of deceased co- 
contractor.l — See Sub-sect. 3, C. (6), ante. 

Payment by executor.] — See Executors, Vol. 
XXIII., pp. 360-862, Nos. 4283-4293. 

E. Married Women, 

See Husband & Wipe, Vol, XXVII., p. 187, 
Nos. 1535-1539. 

F. Partners. 

See, generally, Partnership. 

707. Effect of payment by one partner — While 
partnership subsisting.] — If part-owners of a ship 
are connected together so as to be considered 
partners, a payment made by one will revive a 
joint debt as against the other, & will prevent the 
operation of Statute of Limitations, though the 
payment is made for the express purpose of so 
reviving the debt. — Griffiths v. Hicks (1850), 
15 L. T. O. S. 349, N. P. ; subsequent proceedings 
(1851), 16 L. T. O. S. .341. 

708. .] — W. & R., paiLnors, were 

employed by X. as his solrs. & general agents 
to receive moneys for him from time to time & 
apply tbem according to his directions. By a 
dissolution deed of .Tune 1, 1866, it was agreed 
that W. should retire from the firm, & that the 
business should belong exclusively to B. ; & B. 
covenanted to pay out of the partnership assets, 
or out of Ills own moneys, all debts due from the 
partnership, & also to pay W, a moiety of the 
profits made by B. between June 1 & Dec. 31, 
1866. B. thereupon continued to act alone as 
X.’s solr., &; agent from June 1, 1866, to X.’s 
death in 1870, & W. shortly after the date of the 
dissolution deed advanced various sums to B. 
to enable him to pay the partnership debts. At 
the date of the deed a considerable sum was due 
to X. from the partnership, & in reduction of the 
debt. B. on July 20, 1860, gave X. a cheque 
drawn in his favour by B. for £300, which was 
paid on the following day out of moneys standing 
to B.’s credit at his bankers, though B. was at 
that time in embarrassed circumstances. A bill 
filed on July 20, 1872, by X.’s residuary legatee, 
to compel W. to pay the balance of the debt, was 
dismissed with costs, on the ground that the debt 
was barred by Statute of Limitations & Mercantile 
Law Amendment Act, 1856 (c. 60), s. 14, & that 
there was no evidence that B. was acting as 
W.’s agent in paying the £300. 

Mercantile Law Amendment Act, 1850 (c. 60), 
s. 14, is inapplicable to a subsisting partnership, 
payments made by either partner being payments 
of the firm ; but on the dissolution of the partner- 
ship, payments by one of the late partners can 
only be held to be payments of both on proof 
that such one has been authorised, either expressly 
or by implication, to make the payments as the 
payments of the other. — ^Watson v. Woodman 
(1875), L. R. 20 Eq. 721 ; 45 L. J. Ch. 57 ; 24 
W. R. 47. 

Annotaiions Reid. Frioud r. Young, [1897] 2 Ch, 421. 

Mentd. Watson v. Rod^voIl (1878). 11 Ch. D. 160 ; Re 

Tucker, Tucker v. Tucker, [1894] 3 Ch. 429 ; North 

American Laud & Timber Co. u. Watkins, [1904] 1 Ch. 

242. 

709. .] — One of two partners must 

be presumed, in the absence of proof to the con- 
trary, to have authority to make a payment on 


PART XL SECT. 9, SUB-SECT. 3.— D. 

f. Executor de son tort.] — An 
exor. de son tort cannot, by giving a 
oonfession of judgment, or making 
payments on account of a debt, or by 
any other act of his, give a new start 
to the Statute of Limitations as against 
the rightful administrator, or the 


parties heueflclally interested in the 
estate. — Grant v. McDonald (1860), 
8 Gr. 468.— CAN. 

PART II. SECT. 9; SUB-SECT. 3.— F. 

707 i. Effect of payment by one part- 
ner — While partnership swisisting .] — 
A part payment hy one partner of a 


olng mercantile firm of a debt du( 
y the firm will save the limitatior 
against the other partners, if th< 
partner who made the payment ha^ 
author!^ to do so on behalf of thi 
firm. — VALASUBHAMANIA PiLLAl V 

Kamananathan (Dhbttiar (1908), I 
L. R. 32 Mad. 421.— IND. 
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Sect. 9 . — Part paynmd and payment of iniereei: 

Svib-sect. F.fG., H. I. ; sub-aect, 4, .<4.« & B," 

account of a debt due by the firm, so as to take the 
debt out of Statute of Limitations as against the 
other. 

A., one of the partners in a firm, gave instruc- 
tions to their solr. to put in force & realise a bill 
of sale held by the firaa, & to place the proceeds 
when received “ to the account of the firm,” who 
were then indebted to the solr. for his bill of 
costs. The solr. having sued the two partners 
for the balance of his bill of costs, B. pleaded 
Statute of Limitations : — Held : there was suffi- 
cient evidence for the jury of a part payment so 
as to take the case out of Statute of Limitations 
as against B. — Goodwin v. Parton & Page 
(1880), 42 L. T. 668, C. A. 

710. After dissolution of partnership — 

Payment made fraudulently.] — A payment made 
by one partner after the dissolution of the partner- 
ship on account of a partnership debt, & after six 
years have elapsed without any acknowledgment 
of the debt, is sufficient to take the case out of 
the operation of Statute of Limitations, as against 
the other partner, though the jury find that the 
payment was fraudulently made against his con- 
sent & in concert with the creditor to revive the 
debt. — G oddard v. Ingram (1842), 3 Q. B. 839 ; 

3 Gal. & Dav. 46 ; 12 L. J. Q. B. 9 ; 0 Jur. 1060 ; 
114 E. R. 730. 

Annoiaiions : — Expld. GoodAvin v. Parton & Pago (1879), 

41 L. T. 91. Reid. Cockrell v. Sparke (1863), 9 Jur. N. S. 

307. 

See^ nowt Mercantile Law Amendment Act, 
1850 (c. 97), s. 14. 

711 . — Watson v. Woodman, No. 

708, ante. 

712. Dissolution kept secret.] — W. 

a member of a firm, was jointly & severally liable 
in a sum of money deposited with the firm by the 
trustees of will. In 1883 W. retired from the firm, 
& a deed of dissolution was executed by which it 
was agreed that W.’s retirement should not be 
made known for a year, & then that it should be 
optional whether it should be gazetted ; that the 
continuing partners should take & collect all the 
assets & should p^ all the debts & liabilities, & 
should indemnify W. against them, & should pay 
him a certain sum by instalments ; & that so long 
as any money remained due to him he should have 
power on giving notice to collect the debts due to 
the firm & to re-enter on the premises & carry on 
the business himself. W.’s retirement was never 
gazetted, & the business was carried on in the 
old name of the firm. Down to 1891 interest was 
regularly paid to testator’s estote on the loan by 
cheques drawn in the name of the firm : — Held ; 
in a suit by the beneficiaries under the will, as 
against W. the debt was not barred by Statute of 
limitations, notwithstanding Mercantile Law 
Amendment Act, 1856 (c. 60), s. 14, for, consider- 
ing the terms of the deed of dissolution &, the fact 
that the retirement of W. was kept secret, the 

A interest, after his retirement, by the 

partners, must be taken to have been 


made by them on his behalf & as his agents . — Be 
Tucker, Tucker v. Tucker, [1894] 3 Ch. 429 ; 
63 L. J. Oh. 737 ; 71 L. T. 453 ; 12 B. 141, C. A. 

Annotations: — Hentd. Hambro v. Hambro, [1894] 2 Ch. 

564 ; Blaokburue v. Hope-Edwardes, [1901] 1 Clu 419. 

See Sub-sect. 3, 0., ante. 

O. Receiver in Lunacy, 

Seet generally t Lunatics. 

718. Payments on account of maintenance.] — 

A lunatic not so found by inquisition was main- 
tained in a pauper lunatic asylum by the guardians 
of a union from 1876 until her death in 1904, at 
an annual cost of about £21. The lunatic was 
entitled to property producing about £8 per annum. 
By an order in lunacy a receiver was appointed of 
this income of the lunatic, & was directed to apply 
the same in &; for the maintenance & benefit of 
the lunatic. Pursuant to this order the receiver 
paid the income to the guardians from 1887 to 
1903 for the maintenance of the lunatic, & the 
guardians in their books appropriated each pay- 
ment of the receiver as a payment on account 
of the arrears of maintenance due to them at 
the date of each payment. At the death of the 
lunatic considerable arrears of maintenance were 
due to the guardians & in an action by them 
against the administratrix of the lunatic for 
these arrears the administratrix contended that 
the guardians were only entitled to six years’ 
arrears prior to the date of the writ : — Held : 
under the circumstances, the payment by the re- 
ceiver took the case out of Statute of limitations, 
1623 (c. 16), & the guai'dians were entitled to pay- 
ment of all the arrears due to them. — Wands- 
worth Union v. Worthington, [1906] 1 K. B. 
420 ; 76 L. J. K. B. 285 ; 96 L. T. 331 ; 70 J. P. 
191 ; 54 W. R. 422 ; 22 T. L. B. 284 ; 50 Sol. 
Jo. 273 ; 4 L. G. R. 320. 

H. Receiver of Mortgaged Property. 

SeCf noWf Law of Property Act, 1926 (c. 20), 
B. 109. 

714. Receiver appointed under Conveyancing 
Act, 1881 (c. 41), s. 24 — Agent of mortgagor — To 
make payments within the powers conferred by Act.] 

— Re BLa^, Lilley v. Foad, No. 690, ante, 

715. Receipt of rent by mortgagee in posses- 
sion.] — If an equitable mtgee. enters into the re- 
ceipt of the rents of the mtged. estate, such re- 
ceipt is, primd facie, a payment within the meaning 
of the proviso in Statute of Frauds Amendment 
Act, 1828 (c. 14). — ^Brocklbhurst v. Jessop 
(1835), 7 Sim. 438 ; 68 E. R. 906. 

Annot^ions : — Consd. Cockbum v. Edwards (1881), 18 

Ch. D. 449. Reid. Borues v. Glenton, [1899] 1 Q. B. 

885 ; London & Midland Bank v. Mitchell, [1899] 2 Ch. 

161. Mentd. Connell v. Hardie (1839), 3 Y. & C. Ex. 

.682 : Tipping v. Power (1842), 1 Hare, 406 ; Fordham v. 

Wallis (1853), 10 Hare, 217 ; Tuokley e. Thompson (1860), 

1 John. & H. 126 ; Wrlgley r. Gill, [1906] 1 Ch. 165. 

I. Strangers. 

716. General rule — Payment must be to creditor 
or his agent.] — The maker of a promissory note 
repaid the same by instalments to the original 


7111. After dissolution of part* 

nership .] — Payments having been made 
within six years by one partner trfter 
the dissolution of the firm, as also an 
account in writing stated & signed 
by him, acknowledging a balance, ^^oh 
included what was still due : — Held ; 
suflaclent to entitle pltf. to a verdict 
against such deft. Sc If the respective 
payments were actually made on the 
notes, they would be sufficient to take 
the case out of the Statute of Limita- 
tions against both defts.— Sands t?. 


Kbator & Thorne (1847), 5 N. B. R. 
(3 Kerr), 329.— CAN. 

PART II. SECT. 9, SUB-SECT. 8.— H. 

7141, Receiver appointed under Con- 
veyanctruj Act, 1881 (o. 41), «. 24 — 
Agent of mortgagor — To make payments 
wuhin powers conferred ky Act .] — A 
receiver appointed by a mtgee. pur- 
miant to above eect., being for all 
purposes the agent of the mtgor.. 
commits a breach of duty If he pays 


arrears of interest on the mtge. which 
are statnte-barred ; & if he pays over 
the rents & profits to the mtgees., 
they cannot legally appropriate them 
to the payment of such arrears. — 
Hibernian Bank v. Youbell, [1919] 
1 1. R. 310.— IR. 


PART II. SECT. 9, BUB-SECT. 8.— I. 

Tlfil, General ruU — Payment must 
be to creditor or his agent.} — ^Moobb v, 
Roper (1904), 35 S. C. R. 533.— CAN. 
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holder, after the latter had indorsed it over to 
pltfs., to whom one payment was communicated : 
— Held : such payments were not acknowledg- 
ments of the debt so as to prevent the Statute 
running, as there was no authority to receive 
payment on behalf of pltfs 

n my opinion there is no question that a pay- 
ment or acknowledgment must be made to the 
creditor or his agent (Lord Herschell, C.). — 
Stampord, Spalding & Boston Banking Co. v. 
Smith, [1892] 1 Q. B, 765 ; 61 L. J. Q. B. 405 ; 
06 L. T. 300 ; 56 J. P. 229 ; 40 W. R. 355 ; 8 
T. L. R. 336 ; 30 Sol. Jo. 270, C. A. 

AnnotcUiona : — Refd. Re Beavan, Davies, Banks v. Beavan, 
[1912] 1 Ch. 196 ; Lloyd v. Coote & Ball, [1915] 1 K. B. 


717. Payment to person wrongly believed to 
act as representative — Administrator before grant.] 

— Payment of interest on a promissory note to 
an administrator, who had omitted to take out 
administration in the diocese in which the note 
was a honum notahile, held a sufficient acknow- 
ledgment of debt to defeat a plea of Statute of 
Limitations. — Clark v. Hooper (1834), 10 Bing. 
480 ; 4 Moo. & S. 353 ; 3 L. J. 0. P. 159 ; 131 
E. B. 981. 

Annotations : — Oomd. Stamford, Spalding: & Boston Banking 
Co. V. Smith, [1892] 1 Q. B. 765. Refd. Lloyd V. Coote 
Sc Ball, [1915] 1 K. B. 242. Mentd. Bodgerr. Arch (1854), 
10 Exch. 333 ; Baker v. Blaker (1880), 55 L. T. 723. 

718. .] — Bodger V. Arch, No. 051, 

ante. 


Sub-sect. 4. — Proof op Payment. 

A, Parol Admission. 

See Statute of Frauds Amendment Act, 1828 
(c. 14), 88. 3, 9. 

719. Whether admissible.] — A verbal acknow- 
ledgment of the payment or part of a debt within 
six years, is not sufficient within Statute of 
Frauds Amendment Act, 1828 (c. 14), to take the 
case out of Statute of Limitations. — Willis v. 
Newham (1830), 3 Y. & J. 618 ; L. & Welsh. 
197 ; 148 E. R. 1285. 

Annotations: — E»ld. Megglnson v. Harper (1833), 4 Tyr. 
94 ; Wllby v. Honman (1834), 2 Cr. & M. 658. Consd. 
Waters v. Tompkins (1835), 1 Gale, 323 : Moghee v. 
O’Neil (1841), 7 M. & W. 531 ; Balldon v, \Valton (1847), 
1 Exch. 617. Overd. Cleave v. Jones (1851), 6 Exch. 
573. Refd. Bealey v. Qreenslade (1831), 2 Tyr. 121 ; 
Bayloy v. Ashton (1840), 12 Ad. & El. 493 ; Edan e. 
Duddeld (1841), 1 Q. B. 302 ; Bevan v. Getlilng (1842), 
3 Gal. & Dav. 59 ; Eastwood v. Savlllo (1842), 11 L. J. 
Ex. 383 ; Clark v. Alexander (1844), 8 Scott, N. R. 147 ; 
Napper v. Napper (1847), 9 L. T. O. S. 80 ; Bradley v. 
James (1853), 13 O. B. 822; Marreco Richardson, 
[1908] 2 K. B. 584. Mentd. Scholey v. Walton (1844), 
12 M. & W. 510. 

720. •.] — A mere verbal acknowledgment, 

within six years, of payment of part of a debt, is 
not sufficient under Statute of Frauds Amend- 
ment Act, 1828 (c. 14), b. 1, to take the case out 
of Statute of Limitations. — Maghee v. O’Neil 
(1841), 7 M. & W. 631 ; 10 L. J. Ex. 320 ; 151 
B. R. 877. 

Annotation : — Mentd. Bevan v. Jenkins (1842), 6 J. P. 
731. 

721. .1 — ^Bevan V. Gething, No. 760, post, 

722. .] — An indorsement on a promissory 

note of the payment of interest within six years, 
made by an authorised agent of the payee, coupled 
with a parol admission by the maker of its correct- 


ness, is not sufllpient to take the case out of Statute 
of Limitations as against the maker. — L atham v. 
Bell (1843), 1 L. T. O, S. 413. 

723. .] — Part payment of principal or 

payment of interest on account of a debt is not 
affected by Statute of Frauds Amendment Act, 
1828 (c. 14) ; & therefore a parol acknowledg- 
ment of such payment, within six years before 
action brought, will take the case out of Statute 
of Limitations. — O leavb v, Jones (1861), 6 Exch. 
673 ; 20 L. J. Ex. 238 ; 17 L. T. O. S. 108 ; 16 
Jur. 616 ; 156 B. R. 672, Ex. Oh. ; svbsequent 
proceedings (1852), 7 Exch. 421. 

Annotations : — ^Refd. Bradley v. James (1853), 13 O. B. 

822 ; Turney v. Dodwell (1854), 2 C. L. R. 666 ; Edwards 

V. Janes (1855), 1 K. & J. 534 ; Nash v. Hodgson (1855), 

6 De G. M. & G. 474 ; Marreco v. Richardson, [1908] 2 

K. B. 584. 

724. .] — Evidence of verbal admissions in 

1850 by A., since deceased, that he owed a debt 
of £2,300 to B.’s estate, the interest of which he 
had arranged to discharge, & was discharging by 
paying two annuities bequeathed by B.’s will, 
together with a statement in an affidavit made by 
B.’s exor. in 1850, which was inserted in the 
draft affidavit from the dictation of A,, to the 
effect that B.’s exor. had received in Aug. 1860 
from A. a half-year’s interest on £2,300, & had paid 
the annuities the same half-year : — Held : suffi- 
cient to take the debt of £2,300 out of Statute of 
Limitations. — Edwards v, Janes (1856), 1 K, 
& J. 534 ; 3 W. R. 666 ; 69 E. R. 571. 

Annotation: — ^Refd. Re Emmo(t, Jenkins v. Emmett (1906), 

95 L. T. 755. 


B, Entries in Accounts, 

725. By debtor.] — In order to take a case out 
of Statute of Limitations, deft.’s nephew &; clerk 
was called, & an account in the handwriting of 
deft, was put into his hands, with the following 
memorandum, which the witness admitted to be 
in his handwriting, thereunder written ! — “ Paid 
£12 10s. interest to May 13, 1830.” The witness 
professed to have no recollection whatever of this 
payment ; but stated that he had a general 
authority to settle aU accounts for his uncle : — 
Held : this was evidence for the jury. — T rentham 
V, Deverill (1837), 3 Bing. N. C. 397 ; 4 Scott, 
128 ; 132 E. R. 463. 

Annotation: — Consd. Bayloy v. Ashton (1810), 12 Ad. & 

El. 493. 

726. .] — Dibb V, Burgess (1844), 3 L. T. 

O. S. 50. 

727. Interest credited to creditor.] — 

Jackson v. Ogg, No. 202, ante. 

728. By creditor — After statutory period ex- 
pired.] — In an action by the exor. of the payee 
against the maker, upon a promissory note more 
than six years overdue, pltf., in order to take the 
case out of the Statute of Limitations, produced 
a book in which he had, in the years 1844 & 
1847 respectively, at the request of testatrix, 
entered two payments as for interest due upon 
the note, which she told him she had received from 
deft. ; — Held : admissible evidence, as entries 
against the interest of the party making them. — 
Bradley v. James (1853), 13 C. B. 822 ; 1 0. L. R. 
449 ; 22 L. J. C. P. 193 ; 1 W. R. 388 ; 138 E. R. 
1420. 

Annotation: — ^Refd. Edyo v. Klngsford (1854), 2 C. L. R. 

832. 


PART 11. SECT. 0, SUB-SECT. 4.~A. 

719 1. TTAei/ier admissible . } — Where 
part payment Is relied on to take a 
oase out of the Statute of Limitations, 
it la the duty of pltf. to give alfirmatlve 
evidence of such payment, & If the 


evidence Is doubtful & the Jury find 
against pltf. the verdict will not be 
disturbed. — Charlotte Coumttt Bank 
(PRBSroENT, etc.) V. BEBRT (1863), 
6 All. 520.— CAN. 

71911. .] — Gajpat Raiu. Chim- 


man Rai (1804), I. L. R. 16 All. ISO.-— 
INO. 

PART II. SECT. 9, SUB-SECT. 4.— B. 

7261. By d^tor .] — Eollipara Put- 
LAMM A V. MADDULA TATAYYA (1896) 
I. L. R. 10 Mad. 340.— IND. 
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Sect. Q.—Pari •payment and payment of interest: Declarations against Interest.]— /S'cc Evidence, 

Svb-seet. 4, B. <fc C.; svb-sect. 5, A. <£? B.] Vol. XXII., pp. 98 et seq. 

729. .] — Morley V. Finney (1870), 18 

W. R. 490. 

Declarations against interest.] — See Evidence, 

Vol. XXII., pp. 98 et seq. 

C. Indorsements of Negoticible Instruments. ' 

See Statute of Frauds Amendment Act, 1828 
(c. 14), BS. 3, 9. 

780. By creditor.] — How far an indorsement 
shall be good evidence. — B arnes v. Ransom (1730), 

1 Barn. K. B. 432 ; 94 E. R. 291. 

Annotation Refd. Gleadow r. Atkin (1833), 3 Tyr. 289. 

731. .] — BoSWORTH V. COTCHETT (1824), 

1 Phillipps & Arnold on Law of Evidence, 10th 
ed. p. 300 ; svb nom. Parr v. Cotchett, 3 Starkie 
on Evidence, 3rd ed. p. 824, n., II. L. 

Annotations Qleadow v. Atkin (1833), 1 Or. & M. 

410 ; BrUfffs r. Wilson (18.'>4), 5 Do G. M. & G. 12. Refd. 

Edie r. Kingrsford (1854), 14 G. B. 75‘J. 

732. .1 — A plea of set off stated, that 

pltf. made his promissory note payable to A. 
which was duly indorsed & dehvered to deft, 
after A.’s death, by A.’s administrator, & was 
unpaid. Replication that the supposed cause of set 
off on the said note did not accrue to deft, within 
six years in manner & form, etc. : — Held : tliis 
replication admitted not only the making of the 
note but the indorsement of it to deft, by A.’s 
administrator ; & deft, might, therefore, avail 

himself of memorandums of the payment of 
interest written on the note by A., before Statute 
of Frauds Amendment Act, 1828 (c. 14), to bar 
Statute of Limitations. — G ale v. Capern (1834), 

1 Ad. & El. 102 ; 3 Nev. & M. K. B. 803 ; 3 L. J. 

K. B. 140 ; 110 B. R. 1140. 

Annotations : — Consd. Scarpellinl v. Atcheson (1845), 7 

Q. B. 864 ; Stamford, Spalding, & Boston Banking Co. 

V. Smith (1892), 66 L. T. 306. Refd. Gwynne v. Burnell 

(1840), 6 Bing. N. C. 453; Cripps v. Davis (1843), 12 

M. & W. 159 ; Pott r. Clegg (1847). 16 M. & W. 321 ; 

Do Beauvoir v. Owen (1850), 5 Exch. 166. Mentd. 

Gould V. Lasbury (1834), 4 Tyr. 863. 

783. .] — Assumpsit by the exors. of the 

payee of a promissory note, against deft, as maker. 

Pltf. produced the note with the following indorse- 
ment upon it, signed by deft. & one of pltfs. : 

“ Hull, 1838. Memorandum, that the sum of 
£1 7s. 6d., one quarter’s interest, was paid on the 
within note ” : — Held : this was sufficient evi- 
dence of an account stated with the exors., with- 
out any proof of the time of testator’s death. — 

PuRDON V. PuRDON (1842), 10 M. & W. 662 ; 12 

L. J. Ex. 3 ; 162 E. R. 696. 

784. Payment by agent of payee.] — 

Latham v. Bell, No. 722, ante. 

735. After statutory period expired.] — 

Briggs v. Wilson, No. 581, ante. 

736. By debtor.] — In an action on a promissory 
note by the payee against the maker, the note, 
when produced in evidence by pltf. at the trial, 
bore upon it an indorsement as follows : — “ Aug. 4, 

1837, Received of J. 8., £6. B. x E.” The whole 
of this entry except the cross, was in the hand- 
writing of deft,, & there was no attestation, nor 
any proof that the cross was the mark of E., nor 
any proof of the fact of payment : — Held : the 
indorsement was not evidence of part payment, 
to take the case out of Statute of Limitations. — 

Eastwood v. Saville (1842), 9 M. & W. 615 ; 11 
L. J. Ex. 383 : 162 E. R. 269. 


Sub-sect. 6. — Appropriation. 

A. In General. 

Appropriation of payments generally, see Con- 
tract, Vol. XII., pp. 474 et seq, 

737. Necessity for appropriation.] — Semole : 
where there are two clear & undisputed debts, 
the case is not taken out of Statute of Limitations 
as to either debt, by evidence of a part payment 
within six years, not specifically appropriated to 
the one debt or to the other. — Burn v, Boulton 
(1846), 2 C. B. 476 ; 16 L. J. C. P. 97 ; 6 L. T. 
O. 8. 296 ; 135 B. R. 1031. 

Annotations: — Contd. Naehu. Hodgson (1855), 0 De G. M. & G. 

474. Dbtd. Collinson v. Margesson (1858), 27 L. J- Lx. 

305. Reid. Abley v. Dale (1851), 11 C. B. 378 ; Walker 

r. Butler (1856), 6 E. & B. 506 ; Re Friend, Friend v. 

Young (1897), 77 L. T. 50. 

738. Payment made generally on account.] — 

Between Midsummer, 1846, & Lady Day, 1854, the 
guardians of the Wycombe Union made payments 
by way of relief to certain non-settled paupers of 
the Eton Union. The only authority for these 
payments were letters written in the years 1847, 
1849, & 1850, in which the ^ardians of the Eton 
Union requested the guardians of the Wycombe 
Union to make weekly payments to certain 
paupers. One of these letters stated that “ the 
money would be repaid quarterly,” & another 
stated that ” if they would furnish an account at 
the end of each quarter they would be repaid.” 
Art, 80 of the Consolidated General Orders of the 
Poor Law Board, requires that all account of 
relief to non-settled paupers shall be sent in within 
fourteen days from the close of each quarter. In 
July, 1860, the guardians of the Wycombe Union 
sent to the guardians of the Eton Union an account 
in which they claimed a balance, after giving 
credit for a payment made in Nov. 1849, for 
relief of non-settled paupers of the Eton Union, 
from Lady Day, 1846, to Lady Day, 1847, & from 
Lady Day, 1849 to Lady Day, 1850. No previous 
account had been sent in or claim made in respect 
thereof. From Lady Day, 1850, to Lady Day, 
1854, the accounts were made out sometimes 
quarterly & sometimes half-yearly, but in no 
case were they sent to the Eton Union within 
fourteen days after the expiration of each quarter 
of half-year, but at periods varying from one to 
three months after such time \—~Held : pltfs. 
could not recover any part of the claim, for assum- 
ing that an action would lie, this was a qualified 
contract to pay if the accounts were sent in within 
fourteen days after each quarter, as required by 
the order of the Poor Law Board. Also, the pay- 
ment not being generally an account did not take 
the case out of Statute of Limitations. — Wycombe 
Union v. Eton Union (1867), 1 H. & N. 687 ; 26 
L. J. M. C. 97 ; 28 L. T. O. S. 266 ; 21 J. P. 70 ; 
6 W. R. 260 ; 166 E. R. 1377. 

Annotation: — Mentd. Bury & District Joint Hospital 

Board v. Ohorlton Union Grdns. (1905), 70 J. P. 31. 

739 , .] — An action may be maintained 

against the medical officers of a dispensary, who 
were also members of the managing committee, 
for drugs supplied for the dispensary, on the orders 


PART II. SECT. 9, SUB-SECT. 4.— C. 

7801. By creditor, 1 — Indorsements on 
a promissory note, made in the hand- 
wlting of deceased payee showing 
pajTnents of Interest, primd facie 
evidence of the payments to take the 


note out of the Statute of Limitations. 
— Watson v. Habrikoton (1888), 21 
N. 8. R. 218.— CAN. 

PART II. SECT. 9, SUB-SECT. 6.— A. 

737 i. Necessity for appropriation.] 


Ross v. Perbault (1867 ), 13 Gr. 206. — 

CAN. 

78711. .] — Muhammad Abdulla 

Khan v. Bank Instalment Co., Ltd. 
(1909), I. L. R. 31 AU. 496.— IND. 
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of others of its medical officers, on behalf of the 
committee, & with the knowledge of defts., the jury 
being directed that defts. would be personally 
liable unless they made pltfs. understand that 
they were to look only to the funds of the 
institution. 

As to the Statute of Limitations, the payment 
by defts. generally on account takes the whole 
claim out of the statute (Cockburn, C.J.). — 
Luckombe V. Ashton (1862), 2 F. & F. 705. 

Annotation: — Mentd. Stcelo v. Gourley & Davis (1887), 3 

T. L. 11. 772. 

740. Or appropriated to particular debt 

by debtor.] — In 1877 an action was commenced to 
administer the estate of A., who owed B. £1,804 
for cash advances from time to time made to her 
by B., from the year 1851 down to the time of 
her death in 1877. Most of the advances were 
made before 1871. B. claimed to prove for the 
entire debt, alleging that small cash payments 
made by A. in 1872, <te in 1873, were payments 
made on account of the general balance of the 
debt : — Held : on the evidence, the payments in 
question were specific repayments made in respect 
of particular advances, the general balance of 
the debt was statute-barred. — Re Ratnporth, 
Gwynn V. Gwynn (1870), 49 L. J. Ch. 5 ; 41 
L. T. 610, C. A. 

B. Debts Barfed and Unbarred, 

741. Presumption of appropriation to unbarred 
debt.] — Mills v. Fowkes, No. 623, ante, 

742. .] — A. being indebted to B. on three 

promissory notes was applied to by B. for pay- 
ment on account of interest but without referring 
to any debt in particular : in consequence of tliis 
application A. paid £5 : at the time of this pay- 
ment two of the notes were barred by Statute of 
limitations & one was not barred ; — Held : the 
payment must be attributed as made exclusively 
in respect of the note not barred & the effect was 
as to it to prevent the operation of the statute. — 
Nash v. Hodgson (1855), 0 De G. M. & G. 474 ; 
3 Eq. Rep. 1025 ; 25 L. J. Ch. 186 ; 1 Jur. N. S. 
946 ; 3 W. R. 590 ; 43 E. R. 1318, L. C. & L. JJ. 

Annotations: — Distd. Walker v. Butler (185G), 25 L. J. 

Q. B. 377 ; Friend v. Young:, [1897] 2 Ch. 421. Refd. 

Re Boswell, Merritt -v. Boswell, fl906j 2 Ch. 359. 

743. .] — (1) A solr, brought in a claim for 

costs against a deceased client’s estate which was 
being administered by the ct. Most of the costs 
were incurred more than six years before the 
judgment in the administration action. The solr., 
who had acted for the client in various matters 
for many years, during the whole of which period 
the client was heavily indebted to him, on several 
occasions recovered moneys for the client & made 
certain payments thereout on the client’s behalf &, 
with the assent of the client, retained the balance 
on account of the client’s indebtedness to him. 
On another occasion he received from an interested 
party a contribution to the costs of an action 


which formed the principal item of the claim, &, 
with the assent of the client, placed the sum so 
received to the credit of the client’s account : — 
Held : these transactions did not constitute part 
payments as to take out of the operation of Statute 
of Limitations the items which were barred at 
the date of the judgment. 

(2) Qu. : whether, when a payment on account 
is made by the debtor & there has been no appro- 
priation by either the debtor or the creditor, the 
law will appropriate it to the earliest of the items 
which at the date of the payment were not statute- 
barred, or will treat it as attributable pari passu 
to all such items so as to take them out of the 
operation of the statute. — Re Boswell, Merritt 

V, Boswell, [1906] 2 Ch. 369 ; 75 L. J. Ch. 234 ; 
94 L. T. 243 ; 54 W. R. 306 ; 22 T. L. R. 247 ; 
50 Sol. Jo. 241 ; subsequent proceedings^ [1907] 2 
Ch. 331, C. A. 

744. Right of creditor to appropriate to barred 
debt — To take debt out of statute.] — Wliere, in an 
action for the balance of a banking account, the 
question between the pai-ties was whether a dis- 
puted sum, above six years old, had been paid 
by i)ltf8. with deft.’s authority or not : — Held : 
the jury having found that the payment was 
authorised by deft., pltfs. were entitled to apply 
subsequent unappropriated payments of deft, in 
discharge of the sum in question, so as to prevent 
the operation of Statute of Limitations. — Wil- 
liams V. Griffith (1839), 5 M. & W. 300 ; 151 
E. R. 127. 

745. .] — Mills v, Fowkes, No. 623, 

ante, 

746. .] — In 1894 E. & co., had pre- 
sented an account to F. & co., showing a balance 
due to E. & co. This account included items 
which had accrued due within six years & also 
items under the heading “ Consignment Account,” 
nearly all of which were statute-ban’ed. The 
figures of the account were not agreed by either 
party ; but F. & co., paid to E. & co., £300 ” on 
account ” which was credited in E. &. co.’s books 
to the ” consignment account ” : — Held : the 
appropriation of the £300 by E. & co. to the con- 
signment account did not take the case out of 
Statute of Limitations ; but the payment 
amounted to an acknowledgment by F. & co. that 
there was an account between them &; E. & co. 
on which a balance of more than £300 would be 
payable from which a promise to pay that balance 
when ascertained must be inferred. — Friend v. 
Young, [1897] 2 Ch. 421 ; sub nom. Re Friend, 
Friend v. Friend, 66 L. J. Ch. 737 ; sub nom. 
Re Friend, Friend v. Young, 77 L. T. 60 ; 46 

W. R. 139 ; 41 Sol. Jo. 607. 

Annotations : — Refd. Re Boswell, Merritt v. Boswell, [1900] 

2 Oh. 359. Mentd. Bagel v. Miller. [1903] 2 K. B. 212 ; 

North American Land & Timber Co. v. Watkins, [1904] 

1 Oh. 242; Seymour v. Pickett, [1905] 1 K. B. 715; 

Henry v. Hammond, [1913] 2 K. B, 515. 

747. .] — Smith v. Betty, No. 97, 

ante. 


7401. Payment made generally on 
account— Or appropriated to particular 
debt by debtor.] — Deft, was indebted 
to pltf. & interest was paid up to Aug. 
1878. Deft, thereafter paid in 1882, 
»50, $40, & $100, & in 1883, $100. 
The first two payments were specially 
appropriated by deft, to the interest, 
& the others were unappropriated : — 
Held : the payments must be applied 
to the interest due on all the notes, 
the effect of which was to take them 
out of the Statute of Limitations. — 
Wilson v. Rtkkbt (1886), 14 O. R. 
188.— CAN. 


PART II. SECT. 9, SUB-SECT. 5.— B. 

741 i. Presumption of appropriation 
to unbarred dwt .] — Where there are 
several debts & several payments, 
some of which are made after the 
earlier debts were barred by the 
Statute of Limitations, & some after 
all the debts were barred, & the 
creditor appropriates them to the 
earlier debts, none of the debts are 
taken out of the Statute. — ^M ahoney 
V . MoSweenky (1888), SI N. B. R. 
072.— CAN. 

744 1. RigM of creditor to appropriate 


to barred debt — To take debt out of 
statute .] — ^In an action by an exor. for 
services rendered by testator aa a 
labourer, on a monthly hiring, extend- 
ing over many years, it appeared that 
payments had been made on account, 
at irregular intervals both to testator 
& to Pltf. after his death, wrlthout any 
speoiflo appropriation either by deft, 
or the payee : — Hdd : pltf. was entitled 
to have such payments applied to the 
earlier items which had become barred 
by the ‘ Statute of Limitations. — 
Oathcart V , Haggart (1870), 37 
U. 0. R. 47.— CAN. 
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Sect, 9 . — Part payment and payment of interest: 

SvJb-secU 5, C* Sect. 10: Sub-sects. 1 <fc 2. 

Part II. Sects. 1 2.] 

C. Proof of Appropriation. 

748. General rule.] — Waters v. Tompkins, 

No. 621, ante. 

749. Question for Jury.] — Collinson v. Mar- 
GESSON, No. 561, ante. 

750 . Admission after payment — By parol.] — 

In an action upon a promissory note, to which 
Statute of Limitations was pleaded, pltf. gave 
evidence that deft, had paid 5s. on account of 
the note. He then offered to prove that deft., 
on a subsequent occasion, admitted orally that 
he had made such payment on the above account : 
— Held : the latter evidence was not excluded 
by Statute of Frauds Amendment Act, 1828 (c. 14). 
— Bevan V. Gethtng (1842), 3 Q. B. 740 ; 3 Gal. 
& Dav. 59 ; 12 L. J. Q. B. 37 ; 6 Jur. 971 ; 114 
E. R. 689 ; siib nom. Bevan v. Jenkins, 6 J. P. 731. 
Annotation: — ^Reld. Blair r. Ormond (1851), 15 Jur. 1054. 

751. Appropriation at time of payment.] — A 
creditor, who had, more than six years before the 
action, supplied ships’ stores on seven separate 
occasions to debtor, amounting in the aggregate 
to more than £300, within six years, asked his 
debtor for money. Debtor answered that he had 
not looked into his accounts, but supposed the 
balance due to be between £90 & £100, but he had 
not cash. Being pressed, he accepted a draft at 
four months for £60, which he did, taking an 
acknowledgment that he had given the acceptance 
on account. It was proved by other evidence 
that the amount unpaid for the ship’s stores was 
£95 ; but the different accounts were never 
balanced or ascertained between the creditor & 
debtor : — Held : evidence of the giving of the 
acceptance under these circumstances was evi- 
dence to go to the jury of a payment on account 
of all the debts, so as to be evidence of a fresh 
promise to pay what was due, sufficient to take 
the whole out of Statute of Limitations. — W alker 
V. Btttleb (1856), 6 E. & B. 506 ; 25 L. J, Q. B. 
377 ; 2 Jur. N. S. 687 ; 119 E. R. 953. 

Annotations .— FoUd. Curlevris v. Momington (1857), 5 

VV. II. 491. Apld. Re Rainforth, Gvvyim v. Gwynn (1879), 


48 L. J. C7h. 725. {See 49 L. J. Ch. 5.) Ooxud* Friend v. 

Young, [1897] 2 Ch. 421 : Re Boswell, Merritt v. Boswell, 

[1806] 2 Oh. 359. l^d. Re Fountalne, Foiintatne v. 

Amherst (1909), 78 L. J. Ch. 648. Mentd. Boherts v. 

Shaw (1863), 32 L. J. Q. B. 308. 

762. .] — By deed between D. & H., D. 

sold to H. beds of coal, & H. covenanted to pay to 
D. a sum named for the purchase money, “ in 
manner &: at the times following ” that is to say, 
part in cash on the day of the date of the deed, 
&> the remainder by five promissory notes under 
H.’s hand, bearing even date with the deed, pay- 
able to D. or order on July 1, in every year till 
the whole purchase-money should be paid, with 
interest, until the notes should be paid. — D. 
declared against H., on this deed, alleging that, 
though H. gave D. two notes, etc., according to 
the language of the covenant, & afterwards paid 
a part of the principal & interest mentioned in 
those notes, yet he did not pay the residue of the 
rincipal & interest mentioned in those notes, 
ut, except as to the part so paid, those notes & 
so much of the purchase-money & interest as was 
therein mentioned remained wholly unpaid to 
D. : — Held : a good breach, the covenant extend- 
ing to the payment of the money in the notes, & 
not being satisfied by the mere delivery of the 
notes — & it was a bad plea, the causes of action 
did not accrue within six years before the suit. — 
Dixon v. Holdroyd (1857), 7 E. & B. 903 ; 27 
L. J. Q. B. 43 ; 29 L. T. O. 8. 196 ; 3 Jur. N. 8. 
1147 ; 5 W. R. 688 ; 119 E. R. 1482. 


Sect. lO.—ACTIONS OF TORT BY AND AGAINST 
PERSONAL REPRESENTATIVES. 

St7B-8ECT. 1. — By Rbprbsentativeb. 

See Executors, Vol. XXIII., pp. 295 et seq.^ 
Vol. XXIV., p. 721. 


Sub-sect. 2. — Against Representatives. 

See Executors, Vol. XXIII., p. 302, Nos. 
8668-3673; Vol. XXIV., p. 649, Nos. 0758-6762. 


Part III.- 

Sect. 1.— WHAT ARE SPECIALTIES. 

See Beal Property Limitation Act, 1833, (c. 42) ; 
Mercantile Law Amendment Act, 1856 (c. 97). 

763. Claims founded on statute.] — An action 
against a shareholder of a co. for calls, in wMch 
the co. declares in the general form given in 
Companies Clauses Act, 1845 (c. 16), s. 26, is an 
action on the statute ; & therefore a plea alleging 
that the action is on contracts without specialty, 
& that the causes of action accrued within six 
years, is bad. 

A declaration in debt upon a statute is a declara- 
tion upon a specialty (Maule, J.). — Cork & 
Bandon By. Co. v. Goode (1853), 13 0. B. 826 ; 
1 C. L. R. 345 ; 22 L. J. C. P. 198 ; 21 L. T. O. S. 
141 ; 17 Jur. 665 ; 1 W. B. 410 ; 138 E. B. 1427. 

Annotatiom :~YoM. Shepherd v. Hills (1855), 11 Exch. 
55. Consd. Thomson v. Clanmorrls. [1900] 1 Ch. 718. 
ReXd. Aylott v. West Ham Corpn., Bisson v. West Ham 


Specialties. 

Corpn, (1926), 95 L. J. Ch. 533. Mentd. Re Royal Bank of 

Australia, Robinson’s Exors.’ Case (1866), 0 Do (I. M. & G. 

572 ; Re Manchester & Milford Ry., [1897] 1 276 ; 

Bhepheard v. Bray (1906), 75 L. J. Ch. 633. 

764, .] — The justices of a county, as the 

local authority for the county, neglected between 
the years 1869 & 1878 to recoup to pltfs., as the 
local authority for a borough within the county, 
the proportionate amount contributed by the 
borough to the expenses incurred by the local 
authority of the county, in carrying out the pro- 
visions of Contagious Diseases (Animals) Act, 
1869 (c. 70), which they were bound to repay under 
sect. 97 of that Act. Aiter the passing of Local 
Government Act, 1888 (c. 41), pltfs. sued defts., as 
successors of the local authority for the coimty, to 
recover the sums which should have been recouped : 
—Held: the only remedy against the justices 
would have been by mandamus to them to pay the 
amounts claimed out of moneys in their hands, or to 


g. Payment of rent — Appropriaii 
to earliest arrears.] — Eyuk v. " 
(1898), 33 I. L. T. 59.— IR. 


PART III. SECT. 1. 
7681. Claims founded on 


Carlyle v. Oxford (1914), 30 0. L. B . ties Co. (Sask.), [1922] 3 W. W. R. 1 ; 
413 ; 18 D. L. R. 759 ; 6 O. W. N. 68 D. L. R. 660.— CAN. 

728.— CAN. 

75811. .] — Kamsaok Town v. 753111. .] — ^R. v. Batly (1841), 

Canadian Northern Town Proper- 1 Dr. & War. 213. — IR, 
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levy a rate for the purpose ; &, as Local Gtovem- 
meut Act, 1888 (c. 41), vests in the county council 
the property of the justices for the county subject 
to the same conditions & restrictions as if the Act 
had not been passed, defts. were not liable in the 
action. Also, if any action would lie it would be 
an action on the case not an action for debt on 
a Statute, & therefore Statute of Limitations was 
a bar to the claim. — Sai,pord Coupn. v, Lanca- 
shire County Council (1890), 26 Q. B. D. 384 ; 
69 L. J. Q. B. 676 ; 63 L. T. 409 ; 55 J. P. 85 ; 
38 W. R. 661 ; 6 T. L. R. 362, C. A. 

Annoiaiiona : — Consd. Aylott v. West Ham Corpn., Sisson «. 

West Ham Corpn. (1926), 90 J. P. 99. Mentd. Bootle-cum- 

Linaore Corpn, v. Lancashire C. C. (1890), 60 L. J. Q. B. 

323 ; Everett tJ. Griffiths, [1924] 1 K. B. 941. 

755. Ship duties^] — Sect. 8 of a local Act, 

imposes certain rates & duties “ to be paid by the 
master or owners ” for every ship or vessel of a 
certain burden passing from, to, or by Ramsgate. 
Sect. 14 declares, that “ no coasting vessel or 
fisherman shall pay the duty charged by that Act 
oftener than once in any one year.” Sect. 15 
empowers the collectors to distrain every ship, & 
all the tackle, etc., for nonpayment of the duties. 
By sect. 16 if any master or owner of any ship or 
vessel shall elude or avoid payment of the duties, 
he shall stand charged & be liable to the payment 
of the same ; & the same shall be levied & 

recovered from such master or owner by the same 
method by which fines & penalties imposed by 
that Act are levied & recovered. By sect. 72, 
penalties & forfeitures are to be recovered by 
action or distress. Deft., who was sued for duties 
under the local Act, was the owner of a vessel 
which several times in the year sailed in ballast 
to Jersey, & brought from thence oysters, which 
deft, purchased of fishermen there, & which be 
deposited in beds at Milton : — Held : the action 
being on a specialty, the period of limitation was 
twenty years, under Civil Procedure Act, 1833 
(c. 42), s. 3. — Shepherd v. Hills (1855), 11 Exch. 
55 ; 26 L. J. Ex. 6 ; 4 L. T. 742 ; 156 E. R. 743. 

Annotaiions : — Befd. Aylott v. West Ham Corpn^ Sisson v. 

West Ham Corpn. (1926), 95 L. J. Ch. 633. Mentd. St. 

Pancraa Parish Vestry v. Batterbury (1857), 2 C. B. N. S. 

477 ; Lamplough v. Norton (1889), 58 L. J. Q, B. 279; 

Lowe V. DorUnsr, [1900] 2 K. B. 7 72 ; Cohen v. Hall, [1922] 

2 K. B. 37. 

Bonds.] — See Bonds, Vol. VII., pp. 191, 192, 
Nos. 307-313, & Nos. 769-762, post 

Company proceedings — Calls on shareholders.] — 
See Companies, Vol. IX., pp. 99, 197, 198, Nos. 
415, 1236. 

In winding up.] — See Companies, 
Vol. X., p. 917, Nos. 6280-6282. 

Statutory company for public purpose.] 

— See Companies, Vol. X., p. 1139, No. 8045. 

Return of excess capital .] — See Companies, 

Vol. IX., p. 161, No. 933. 

Recovery of dividends .] — See Companies, 

Vol. IX., p. 593, No. 3902 ; Vol. X., pp. 1159, 
1160, No. 8205. 

Borrowing by statutory company — Interest 

on securities.] — See Companies, Vol. X., p. 1192, 
No. 8458. 

Contracts of guarantee — Surety’s rights against 
principal debtor.] — See Guarantee, Vol. XXVI., 
pp. 121-122, Nos. 856-866. 

Covenants.] — See Nos. 763-765, post. 


Sect. 2.--PERIODS OF LMTATION. 

See Civil Procedure Act, 1838 (c. 42), s. 3. 

756. Actions within two statutes — Whether 
shorter or longer period of limitation applies — Civil 
f^ocedure Act, 18^33 (c. Al2 ^) — Real Property Limi- 
tation Act, 1833 (c. 27).] — In covenant by mtgees. 
in possession for arrears of rent due under an 
indenture of demise for a term of years : — Held : 
a plea alleging that the sum sought to be recovered 
did not, nor did any part thereof, become due at 
any time within six years before the commence- 
ment of the suit, was bad upon demurrer, inasmuch 
as Real Property Limitation Act, 1833 (c. 27), 
8. 42, limiting the recovery of arrears of rent, or of 
interest in respect of any sum of money charged 
upon or payable out of any land or rent, or any 
damages in respect of such arrears of rent, to 
within six years next after the same, respectively, 
shall have become due, is pro ianio repealed by 
Civil Procedure Act, 1833 (c. 42), s. 3. 

Qu. : whether the provisions of Real Property 
Limitation Act, 1833 (c. 27), refer to conventional 
rents created by agreement between landlord & 
tenant. Sernble : they were intended to apply 
only to charges & incumbrances upon the land. — 
Paget v. Foley (1836), 2 Bing. N. C. 679 ; 2 
Hodg. 32 ; 3 Scott, 120 ; 5 L. J. C. P. 258 ; 132 
I E. ~ “ 

Annotaiiona : — Folld. St.rachan r. Thomas (1840), 12 Ad. & 
KI. 536. Refd. Du Vigier r. Leo (1843), 2 Hare, 326 ; 
Doe d. Angell v. Angcll (1846), 9 Q. B. 328 ; Hunter v. 
Nockolds(l860>, 1 H. & Tw. 644 ; Balues v. Lumley (1868), 
16 W. R. 674 ; Howitt v. Harrington, [1893] 2 Cli. 497 ; 
Jones V. Withers (1896), 74 L. T. 572. 

757, Real Property Limitation 

Act, 1874 (c. 67), s. 8.] — The limitation of 
twelve years imposed by above sect, to actions 
& suits for the recovery of money charged on land 
applies to the personal remedy on the covenant 
in a mtge. deed as well as to the remedy against 
the land. — Sutton v. Sutton (1882), 22 Ch. D. 
611 ; 52 L. J. Ch. 333 ; 48 L. T. 95 ; 31 W. R. 

Annotatiova : — Distd. Re Powers, Lindpell v. I’liillipH (1K85), 
30 Ch. I). 291, Consd. Re Frisby, Allison v. Frisby (1889), 
43 Ch. D. 106 ; Barnes v. Glonton, [1899] 1 Q. B. 885. 
Apld. Shaw V. Crompton, [1910] 2 K. B. 370. Consd. Re 
Tumor, Klaftcnborger v. Groombrldgo, [1917] 1 Ch. 422 ; 
Re Jauncey, Birdr. Arnold, [1926] Ch. 471. Refd. Feam- 
sido V. Flint (1883), 22 Ch. D. 579 ; Firth v. Sllngsby 
(1888), 58 L, T. 481 ; Rc Tumor, Tumor t?. Sponcor 
(1894), 43 W. R. J53 ; Re England, Steward v. England, 
1896] 2 Ch. 820; Kibble v. FaRthonie, [189.5] 1 Ch. 219; 
London & 'Midland Bank v. Mltclioll, [1899] 2 Ch. IGl ; 
Kirkland v. PeatOold, [1903] 1 K. B. 756 ; Hervey v. 
Wynn (1905), 22 T. L. R. 93 ; Re Lacey, Howard r, 
Lightfoot, [1907] 1 Ch. 330; Re Jordisou, Ralne v. Jor- 
dison, [1922] 1 Ch. 440 Mentd. Powell r. Kempton Park 
Racecourse Co., [1897] 2 Q. B. 242 ; Do Beauvais v. Green 
(1906), 22 T. L. R. 816. 

768. Real Property Limitation 

Act, 1874 (c. 57), s. 1.]— The effect of Real Pro- 
perty Limitation Act, 1874 (c. 67), s. 1, upon Civil 
Procedure Act, 1833 (c. 42), s. 3, is to cut down the 
period within which a covenant to pay a rent- 
charge can be enforced, so that after tlie expiry 
of twelve years from the last payment without 
acknowledgment the remedy on the personal 
covenant is gone as well as the remedy against 
the land on which the money was charged. — 
Shaw v. Crompton, [1910] 2 K. B. 370 ; 80 L. J. 
K. B. 52 ; 103 L. T. 601, D. C. 


PART III. SECT. 2. 

h. Twenty years.] — Weiqall v. 
Gaston (1877), 3 V. L. R. L. 294.— 

A US. 

k. .] — Chard v. Rae (1889), 

18 0. R. 371.— CAN. 


l. .I— Toronto General Trusts 

Corpn. v. Central Ontario Rt. Co. 
(1904), 8 O. L. R. 604 ; [1905] A. 0. 
576.— CAN. 

m. .] — Rateau V. Ball (1914), 

14 E. L. R. 10 : 15 D. L. R. 674 ; 47 
N. S. R. 488.— CAN. 


n, .] — Kbalyv. Bodkin (1837), 

Sau. & So. 211.— IR. 

0. .] — Clarke u. Bodkin (1861), 

13 I. Eq. R. 492.— IR. 

p. .] — Re Drogheda Steam 

Packet Co., Ltd., [1903] 1 I. R. 612. 

— IR, 
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Limitation of Actions. 


Sect. 3.— WHEN TIME BEGINS TO RUN. 

See Civil Procedure Act, 1833 (c. 42), s. 3. 

759. Bond — On each successive breach.] — Civil 
Procedure Act, 1833 (c. 42), s. 8, constitutes a bar 
to an action on a writing obligatory in those cases 
only where every breach of the condition has 
taken place more than twenty years previous to 
the commencement of the suit. — Z anders v. 
Coward (1845), 15 M. & W. 48 ; 3 Dow. & L. 
281 ; 15 L. J. Ex. 97 ; 10 Jur. 186 ; 163 E. R. 
766 ; svib nom. Saunders v. Coward, 6 L. T. O. S. 
414. 

Annotations : — Consd. Amott v. Holden (1852), 18 Q. B. 
.003. Befd. Blair Ormond (1851), 17 Q. B. 423. 

760. .] — Declaration on the obliga- 

tory part only, upon two bonds, dated in 1828, 
& 1829, respectively. Pleas, (a) that the alleged 
causes of action did not accrue within twenty 
years ; (b) that aftor the making of the bonds, 
& before the commencement of the action, deft, 
became bkpt., & that the said causes of action 
accrued before such bkpcy. At the trial, it 
appeared that deft, had become bkpt. in 1836 ; 
that M. had paid the annuities half-yearly down to 
1848, but never till after the day of payment fixed 
by the condition, so that there had been breaches 
of the condition twenty years before action, & 
before the bkpcy. ; & that the aiTeai*8 suggested 
by pltf. were still due. Pltf. had not attempted to 
prove as annuity creditor under deft.’s bkpcy. : — 
Held : a new cause of action arose upon each 
successive breach of the condition ; on the record 
as it stood, pltf. was entitled to prove, at the trial, 
breaches, within twenty years ; &, on such proof, 
he was entitled to a verdict upon the issue on 
Statute of Limitations, — Amott v. Holden (1852), 
18 Q. B. 593 ; 22 L. J, Q. B. 14 ; 19 L. T. O. 8. 
253 ; 17 Jut. 318 ; 118 E. R. 224. 

Annotatiovji : — Refd. Forsyth v, Bristowc (1853), 8 Excb. 
347. Mentd. Wurlnirpr r. Tucker (1855), 5 E. & B. 384 ; 
White r. Corbett (1859), 1 E. & E. 692 ; Wythes r. 
Labouebere (1859), 3 De (3. & J. 693. 

761. Post-obit bond — Time runs from 

death.] — To debt on a bond bearing dat-e on a day 
more than twenty years before the commence- 
ment of the action, deft, pleaded that the debt 
& cause of action in the declaration mentioned, did 
not accrue at any time within twenty years next 
before the commencement of the suit. Replica- 
tion, that the debt & cause of action did so accrue. 
At the trial, the bond was produced, & appeared 
to be a post-obit bond ; & it was proved that the 
party upon whose death the sum secured was 
made payable, died within twenty years : — Held : 
pltf. was entitled to the verdict. — Tuckey v. 
Hawkins (1847), 4 C. B. 655 ; 16 L. J. C. P. 201 ; 

1 1 Jur. 910 ; 13(5 E. R. 665 ; sub nom. Huckey v. 
Hawkins, 9 L. T. O. S. 247. 

Aniu)taiio7i PoUd. Amott v. Holden (1852), 18 Q. B. 59.3. 


adopted by analogy from Statute of limitations, 
1623 (c. 16), the right of action is not in such ca^ 
barred. — Sturgis v. Darell (1860), 6 H. & N. 
120 ; 29 L. J. Ex. 472 ; 2 L. T. 808 ; 6 Jur. N, S. 
1351 ; 8 W. R. 663 ; 168 E. R. 60, Ex. Ch. 

Annotation : — ^Apld. Swindell v. Bulkeloy (1886), 18 Q. B. D. 

250. 

763, Covenant — Dependent on fulfilment of 
trust deed — Time runs from such fulfilment.] — 

In July, 1817, a mtge. was executed by deft., for 
securing, first, to deft.’s bankers, the payment of 
a sum of £1,620 & upwards, & interest ; &, 

secondly, to pltf. a sum of £1,500 & interest, &> 
pltf. thereby became a surety with deft, for pay- 
ment to the bankers of the amount so due to them. 
A power of sale was given to the bankers, which 
they exercised in the year 1834, but the proceeds of 
the sale were not sufficient to satisfy the amount 
due to tliem. By a deed-poll, dated Aug. 7, 1817, 
after reciting the existence of the debt due from 
deft, t-o pltf., & the fact that pltf. had become 
surety for deft, in divers instances, & that deft, 
had considerable expectations from the relations 
&> friends of himself & his wife, & that he was 
desirous as far as might be of securing the payment 
of the debt due to pltf., deft., in the most extensive 
teiins, nominated pltf. his attorney irrevocable, 
to sue for & receive from all persons whomsoever, 
all sums of money, & all legacies & bequests, which 
should or might become due or payable to him, or 
his wife, etc. Several of the relatives of deft. & 
his wife, subsequently to the date of the deed-poll, 
bequeathed legacies to deft.. & his wife respectively ; 
A in the year 1842, pltf. filed this bill, seeking the 
benefit of the deed-poll, & a decree for payment 
to pltf. of the legacies so bequeathed to deft, & 
his wife in satisfaction, so far as the same would 
extend, of the debt due to pltf. : — Held : pltf.’s 
debt was not barred by Civil Procedure Act, 1833 
(c. 42), notwithstanding the lapse of twenty-five 
years between the date of the security & the filing 
of the bill ; the power of attorney contained in the 
deed-poll was in the nature of a covenant, & whilst 
the trusts of the indenture of July, 1817, remained 
unsatisfied. Statute of Limitations would not run 
against pltf.’s debt. 

Whilst this trust was pending, & whilst he 
might expect to receive payment by means of it, 
& whilst steps were taking towards payment of 
the prior debt, until satisfaction of which he had 
no remedy for himself, it cannot, I think, be 
maintained that time ran against him, so as to 
deprive him of the benefit of his own securities ; 
& it appears to me, that until the trust was 
exhausted in 1834, the covenant remained in 
force, wholly unaffected by time (Lord Lang- 
DALE, M.R.). — Bennett v. Cooper (1846), 9 
Beav. 252 ; 15 L. J. Ch. 315 ; 7 L. T. O. S. 299 ; 


762. Death of obligor — No personal 

representative appointed for over twenty years 
— Action within year of appointment.] — Where 
an action on a money bond abates by the 
death of deft. & no personal representative is 
appointed for twenty years, but after that time 
letters of administration are granted, a fresh 
action may, notwithstanding the lapse of time, be 
maintained on the bond against the administrator, 
if commenced within a year after his appointment, 
as according to the equitable construction put 
upon Civil Procedure Act, 1833 (c. 42), s. 3, 


10 Jur. 507 ; 60 E. R. 340. 

A rinotations : — Consd. Rc Hooger’s Estate, Soogror v. Aston 
(1867), 29 L. T. O. S. 164. Mentd. Re Clarke. Coombo 
V. Carter (1887), 36 Ch. D. 348 ; Tallby v. Offlciol Receiver 
(1888), 13 App. Cas. 523. 

764. Time runs from breach.] — Deft. 

being seised in fee of land & coal beneath it, in 
1844, let the coal, by a written agreement, to 
lessees for a term of twenty -five years, with power 
to enter & work & carry away the coal across the 
land, & all other powers fit & necessary for the 
working & carrying. The lessees entered & 
worked & carried away coal, & after they had 


PART III. SECT. 3, Limltationa does not b^rin to run 

759 i. Bond — On each successive wainst a judgment entered on a post 
breach.] — ^Maddook t>. Mallet (1860). obit bond, until the death occurs on 
12 I, o. L. R. 173, 193. — IR. which the bond is payable. — Barker 

7611. Post-obit bond— — Time Shore (1830), 1 Jebbdc S. 610. — IR. 

runs /rom death,}— The Statute of 76111. .] — Gilman e. 


Chute (1847), 11 I. L, R. 442.— IR. 

761 ill. .] — Kennedy 

V. Whaley (1848), 12 I. L. R. 64.— IR. 

Q. Papable by indaltnents ,] — 

When a bond Is entered into to pay oil 
money due under a decree monthly by 



Part III.— Specialties. 

ceased, deft., in 1845, conveyed by deed a portion Infancy & mental Infirmity.]— 5'ce CivU Proce- 
of the land to J., a purchaser, who had previously dure Act, 1833 (c. 42), s* 4. a of 

been through the workings, but was not shown Absence beyond seas.] 

to have any knowledge of the agreement or its 1833 (c. 42), ss. 4, 7 ; Mercantile Law Amendm 
terms. By the deed deft, covenanted with J., Act, 1856 (c. 97), s. 10. , a of 

his appointees, heirs & assigns for title, for quiet Coverture.] — M^ned Women s Property » 


enjo^^ent, & against incumbrances. In 1846 J. 
appointed the portion of land to pltf., a purchaser, 
who afterwards built houses thereon, & who had 
no knowledge of the workings until the land S& 
houses subsided, in 1865. The subsidence was 
caused by the workings which had been carried 
on before the conveyance to J. In 1848, the 
lessees entered the mine & took fireclay, which 


1882 (c. 75),s8.1 (2), 25. 


Sect. 5. — ACKNOWLEDGMENT. 

Sub-sect. 1. — ^By Whom Made. 

cj, .... See Civil Procedure Act, 1833 (c. 42), ^ » 

they had no right to take, & also fragments of Mercantile Law Amendment Act, 1856 (c. 97), 

coal of nominal value, but these acts did not s. 14. , 

contribute to cause the subsidence. In 1867, 766. Party able to plead statute of limitatlon.J 

pltf., as appointee of J., sued deft, on the covenants — Rodd am i?. Mobley, No. 772, poaf. 
for title & quiet enjoyment, that, after pltf. 767. Where several obligors — Acknowledgment 
became seised, the lessees entered & worked, by one obligor.] — Rood am v. Mobley, No. 772, 
whereby the damage was caused : — Held : (Bram- jjost. • j i qoq 

WELL, B.) assuming the agreement to be a breach 768. .] — A testator who died in I®"*^ 

of the covenant for title, it was not a continuing had covenanted in 1815 with trustees of a setue- 

breach, & the action was barred by Civil Procedure ment made on the marriage of his son, that he. 

Act, 1833 (c. 42). — Spoor v. Green (1874), L. R. his heirs, exors., or administrators, would, 

9 Exch. 99 ; 43 L. J. Ex. 57 ; 30 L. T. 393 ; 22 his life, or within three months after his death, 
W. R. 547. pay to the trustees £3,000, to be held by them upon 

Annotedion : — Reid. Turner v. Moon, [1901] 2 Ch. 825. the trusts of the settlement. Testator, by hiS 

765. .] — By an indenture of con- will, devised his P. estate to trustees for sale for 

veyance, dated in 1898, deft, as beneficial owner payment of his debts, the trustees of that estate 
granted to pltf., his heirs &; assigns, certain land being also his exors., & he devised his D. estate, to 
subject to specified rights of way over a road which he was entitled in remainder expectant on 
forming part of the property which had been the death of F., who died in 1860, to trustees up^ 
previously granted by deft, to other persons, trust for E. for life, with remainders over. B. 
The land was bought & sold for building purposes, mortgaged his equitable life-interest in 1863, the 
& pltf. having built a house thereon discovered £3,000 not having been paid, though interest 
that, in addition to the rights of way specified in thereon had been paid down to 1849 by the exors. 
the conveyance, there existed a further right of & trustees of the P. estate, the trustees of the son s 
way over the road, which had been granted by marriage settlement instituted a suit for the 
deft, in 1891 to another person & was innocently pose of having that sum, with interest, raised by 
undisclosed by him. In an action for damages for sale or mtge. of the D. estate : — Held : the PJ-Y" 
breach of the covenant for title implied by Con- ment of interest by the exors. & trustees of the 
veyancing & Law of Property Act, 1881 (c. 41), P. estate, was not such an acknowledgrnent 
s. 7 : — Held : the breach was single, entire, A “by the party liable by virtue of such indenture 
complete upon the execution of the conveyance ; or specialty, or his agent,” within Civil Procedure 
& the proper measure of damages was the difference Act, 1833 (c. 42), s. 5, as would take the debt out 
between the value of the property as it purported of tlie Statute : consequently the debt was barred 
ed, & its value as the vendor had power as against the appealing defts. — Coopb v. Cress- 


to be conveyed, 
to convey it. 

Such breach as there has been of the part of the 
covenant for good right to convey occurred & 
was complete upon the execution of the convey- 
ance. . . . From the moment of the delivery of 
the conveyance Statute of Limitations in respect 
of this breach commenced to run (Joyce, J.). — 
Turner v. Moon, [1901] 2 Ch. 825 ; 70 L. J. Ch. 
822 ; 85 L. T. 90 ; 50 W. R. 237. 

Annotations: — Mentd. G.W. lly. v. Fisher, [1905] 1 Ch. 
316 ; Eastwood v. Ashton, [1913] 2 Ch. 39. 

Contract of guarantee — Action against surety 


WELL (1866), 2 Ch. App. 112 ; 36 L. J. Ch. 114 ; 

15 L. T. 427 ; 1 5 W. R. 242, L. C. 

Annotations Apld. Re England, Steward v. England 
(1895), 65 L. J. Ch. 21. Consd. Re Lacey, Howard v. 
Lightfoot, [1907] 1 Ch. 330. Refd. Pears v. Lalng (1871), 
L. R. 12 Eq. 41 ; Re Holllngshead, Hollingshead v. 
Webster (1888), 37 Ch. D. 651 ; Re Hyatt. Bowles v. 
Hyatt (1888), 38 Ch. D. 609 : Edwards v. Walters, [1896] 
2 Ch. 157 ; Astbury r. AstUry, [1898] 2 Ch. Ill ; Re 
Chant, Bird v. Godfrey, [1905] 2 Ch. 225 ; Read v. Price, 
[1909] 2 K. B. 724. Mentd. British Mutual Investment 
Co. V. Smart (1875), 10 Ch. App. 667 ; Re Atkinson, 
Proctor V. Atkinson, [1908] 2 Ch. 307. 

769. .] — In 1822, A. mortgaged part 


Time runs from demand.] — See Guarantee, Vol. > of je ^ 4^1 

XXVI., pp. 68, 69, Nos. 482, 483. secure £1,000, & the deed centred the usu^ 

Company proceedings — Return of excess capital.] covenant by A. for himself, his heirs, exors., & 
rjr r J adjuinistrators, for payment of prmcipal & interest. 

A. died in 1825, having by his will devised to B. 
his son, & 0. his X. estate, in trust for his daughters 
D. & E. for life, with remainder, in the events 
which happened, to his other children, & the whole 
of his V. estate to the same trustees in trust for 
his daughter F. for life, with remainder to her 
Sect. 4. — DISABILITIES. children. The trustees were empowered to sell 

Compare^ generallyt Part II., Sect. 6, sub-sect. 4, both estates, & apply the proceeds upon the trusts 
ante, declared of the same ; & the will contained a devise 


— See Companies, Vol. IX., p. 161, No. 933. 

Recovery of dividend .] — See Companies, 

Vol. IX., p. 593, No. 3902. 


Inatedments, each monthly instalment 
becomes a separate cause of action, & 
limitation applies to each instalment 


separately. — Mussamat Kheutj v. 
Kalu Sahu (1869), 3 B. L. R. Ap. 
112; 12 W. R. 71.— IND. 


r. Continuing hrectch.] — Mor 

BOOH V. Allkyne (1873), 7 I. R. Eq 
487.— IR. 
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Sect* 6. — AcknowUdgment : Sub^aecis. 3, 2 <£? 3, J.. 


to the same trustees of his other real estatesi the 
renewable leaseholds, & his personal estate, upon 
trust to sell & apply the proceeds in payment of 
legacies & the mtges. on V. & X. estates, & bus 
other debts, the general residue being given to B. 
B. died in 1830, having by will given all his estate 
to his sisters D. & B. & appointed them his extrices. 
In 1831, mtges. affecting X. estate, & the part of 
V. estate not comprised in the mtge. of 1822, were 
paid off out of A.’s general estate, & reconveyances 
were executed to C. as surviving trustee of his 
will. D. received the rents of a moiety of X. 
estate, & paid interest on the mtge. of 1822, until 
her death in 1859. In 1864, G. who had by 
representation become the surviving trustee of 
A.’s wiU, & as such trustee for the persona bene- 
iicially interested of the equitv of redemption of 
the property comprised in the mtge. of 1822, 
sold the renewable leaseholds, & applied the pur- 
chase money in dischar^ng the arrears of interest 
due on that mtge., & in satisfaction pro tanto of 
the principal. In a creditors’ suit instituted in 
1867 by the administrator of the transferee of the 
mtge. of 1822 for an account, sale of the mtged. 
property, &, in case the money to arise by the 
sale should be insufficient, that the deficiency might 
bo made good out of the assets of A. : — Held : 
the claim was not barred by Beal Property 
Limitation Act, 1833 (c. 27), & Civil Procedure 
Act, 1833 (c. 42), as independently of the appli- 
cation of the proceeds of the sale in 1864 in 
satisfaction pro tanto of the debt & interest, the 
payment of interest by D. until her death in 
1859 was binding upon all persons interested 
either in the mtged. property or in the other 
property of A, which was liable, by reason of 
the covenant, for repayment of interest, & kept 
the specialty alive against them. — P ears v. IjAINO 
(1871), L. B. 12 Eq. 41 ; 40 L. J. Ch. 225 ; 24 
L. T. 19 ; 19 W. B. 653. 

Annotations: — ^Befd. Barclay v. Owen (1889), 60 L. T. 220 ; 
2tc England, Steward v. Engrland (1895), 65 L. J. Ch. 21 ; 
lie Laooy, Howard v. Lightfoot, [1907J 1 Ch. 330. 

770. .] — Be Lacey, Howard v, 

Lightfoot, No. 919, post. 

771. ,] — (1) An acknowledgment in 

writing by one of several obligors is an aclmowledg- 
ment by a party liable by virtue of the specialty 
within Civil Procedure Act, 1833 (c. 42), s. 6, as 
interpreted by Roddam v. Morley^ No. 772, posf, 
so as to take out of the operation of sect. 3 of that 
Act an action founded on the liability of the 
surviving obligors, & stands on the same footing 
as payment. 

(2) Parol evidence is admissible to prove the 
contents of a written acknowledgment which 
lias been lost. — B ead v. Price, [1909] 2 K. B. 
724 ; 78 L. J. K. B. 1137; 101 L. T. 60; 25 
T. L. R. 701, C. A. 

772. Any one party liable — Devisee.] — ^A tenant 

for hfe under the wUl of a person wno, in 1826, 
gave a bond, in which his heirs were bound, to 
secure payment of £300, paid interest upon the 
bond debt up to 1847. Upon a bill filed by the 
bond creditor, after the death of the tenant for 
life, to enforce payment of the bond debt against 
the estate of the obligor : — Held : (1) acknow- 
ledgment by the party Hable ” within Civil 
Procedure Act, 1833 (c. 42), s. 6, extends to the 
case of acknowledgment by one of the parties 
^ble ; (2 ) under the Statutes of Fraudulent 

pevises, a devisee liable by virtue of its provisions, 

IS a party liable within Civil Procedure Act, 

(c. 42), B. 6 : (3) acknowledgment within Civil 


Procedure Act, 1833 (c. 42), s. 6, by the tenant for 
life, sets free the right of action generally, not 
merely against the party making the acknow- 
ledgment ; (4) an acknowledgment within Civil 
Procedure Act, 1833 (c, 42), does not operate on 
the footing of a fresh promise, & as constituting 
upon that ground a new cause of action, as under 
Statute of Limitations, 1623 (c. 16), & Statute of 
Frauds Amendment Act, 1828 (c. 14) ; & an 
action in which such acknowledgment is to be 
operative must be maintained upon the original 
obligation ; (5) an acknowledgment by one of 

several obligors is an acknowledgment by the 
party hable within the statute ; & any party 
who could plead the limitation given by Civu 
Procedure Act, 1833 (c. 42), s. 3, to an action 
on the bond, is capable under sect. 6 of making an 
acknowledgment so as to prevent the operation 
of sect. 3 in his favour. 

(6) A bond debt is not “ charged upon ” or 
“ payable out of land ” within Real Property 
Limitation Act, 1833 (c. 27), s. 40. — Boddam v. 
Morley (1867), 1 De G. & J. 1 ; 26 L. J. Ch. 438 ; 
29 L. T. O. S. 151 ; 3 Jur. N. S. 449 ; 6 W. R. 
610 ; 44 E. R. 622, L. C. 

Annotations: — As to (1) Distd. Coopo v. Crofiswell (1866), 2 
Ch. App. 112. As to (2) Distd. Dickenson v. Teasdalo 
(1862), 1 De G. J. & Sm. 52. Bsid. Edwards v. Walters, 
11896) 2 Ch. 157. As to (3) Consd. Pears v. Laiug (1871), 
L. R. 12 Eq. 41 ; lie Hollingshead, Holllnsrshead v. 
Webster (1888). 37 Ch. D. 661. Apld. Dibb v. Walker. 
[1893] 2 Ch. 429 ; He Chant, Bird v. Godfrey, [1905] 2 
Ch. 225', Re Lacey, Howard r, Ligrhtfoot, [1907] 1 Ch. 
330. Refd. Barclay v. Owen (1889), 60 L. T. 220 ; 
Re England, Steward w. England, [1895] 2 Ch. 100 ; Ast- 
biUT V. Astbiirj', [1898] 2 Ch. Ill, As to (5) Apld. Road 
V. Price, [1909] 2 K. B. 724. 


773 , Interests distinct.] — Coope v. Cress- 

well, No. 768, ante. 

774. ,] — Lacey, Howard v. Light- 

foot, No. 919, post. 

776. Receiver — Payment not authorised by 
order of appointment.] — Payments made by a 
receiver in a suit, but which were not authorised 
by the order appointing him, held not to take the 
case out of Statute of Limitations. 

In a suit by the exors. of two deceased partners 
against the third, who survived, to take the 
accounts of the concern, a receiver was appointed, 
& ordered to pay the proceeds of the assets into 
ct. Instead of this, he paid them over to one of 
pltfs., in part discharge of the debt due to their 
testator from the estate of the other deceased 
partner, upon the balance of the accounts as then 
estimated : — Held : such payment did not take 
such debt out of Statute of Limitations. — Whit- 
ley V. Lowe (1868), 25 Beav. 421 ; 31 L. T. O. S. 
5 ; 4 Jur. N. S. 197 ; 6 W. R. 236 ; 63 E. R. 697 ; 
affd. 2 De G. & J. 704, L. JJ. 

776. Acknowledgment by party actually charge- 
able — Necessity for.] — The acknowledgment pro- 
vided for by Civil Procedure Act, 1833 (c. 42), 
8. 6, in order to take a specialty debt out of the 
operation of that statute, need not be made by 
the person chargeable to the person entitled, or 
amount to a promise to pay. Therefore, an 
admission of a bond debt, contained in the answer 
of the exors. of the obligor in a suit to which the 
obligee was not a party : — Held : sufficient to take 
the bond debt out of the operation of that statute. 
— ^Moodib V. Bannister (1869), 4 Drew. 432 ; 
28 L. J. Oh. 881 ; 82 L. T. O. 8. 876 ; 6 Jur. N. S. 
402 ; 7 W. R. 278 ; 62 B. R. 166. 

Armotaiiona: — ^Befd. Gopeekishen Goshamee v. Brlnda- 

bipchunder Sircar CJhowdry (1869), 13 Moo. Ind. App. 

37 ; He L^y, Howard v. Lightfoot, [19071 1 Ch. 380. 

Xfiitd. Fuller v, Redman (No. 2) (1869), 26 Beav. 614 ; 

Luoaa v. Dixon (1889), 68 L. J. Q. B. 161 ; Trevor v. 

Hutchins, [18961 1 Ob. 844. 



SuB-SBCT. 2. — To Whom Made. 

tee Civil Procedure Act, 1833 (c. 42), s. 6. 

77, Whether to he made to person entitled— 
toowledgment to person other than creditor — 
sltal In deed.] — In an action of covenant on an 
.enture of mtge. of certain houses, executed in 
J4, by deft., in favour of pltf.’s testator, to 
ure payment of £400, & interest, pltf., in order 
take the case out of Civil Procedure Act, 1833 
42), gave in evidence a deed executed by deft., 
bhin twenty years before action brought, but 
which deed pltf.’s testator was no party. The 
ed, after reciting that deft, had executed a 
;ge. of the houses in question to pltf.’s testator, 
? securing to him a sum of £320 & interest, stated 
at he conveyed that & other properties to trustees 
trust to sell, & out of the proceeds of the sale to 
y off all the mtges. & other incumbrances 
fecting the property, & then to pay the creditors, 
th an ultimate trust as to the surplus : — Held : 
is was not an acknowledgment of the debt within 
ct. 6 of the statute, so as to take the case out of 
le operation of sect. 3. — Howcutt v. Bonsrr 
849), 3 Exch. 491 ; 18 L. J. Ex. 202 ; 154 E. R. 
{9 ; sub nom, Howkett v. Bon sob, 13 L. T. 
. S. 97. 

778. Admission In pleading.] — Moodie 

BANNi8Tr3R, No. 770, ante. 

719 » Or hls agent.] — F orsyth v, Bris- 

OWE, No. 789, poet. 

780. .] — Re Lacey, Howard v. Light- 

OOT, No. 919, post. 


Sub-sect. 3. — Sufficiency. 

A, In General, 

See Civil Procedure Act, 1833 (c. 42), s. 5. 

781. Payment — By receiver — Payment not 
kuthorlsed by order of appointment.] — Whitley 
I. Lowe, No. 775, ante, 

782. Separate sum secured by one bond — 

*ayment In respect of one sum.] — By an agree- 
nent, a sum of £1000, part of the purchase-money 
)f real estate, was secured by a bond. The 
irrangement was that £750 was to be paid to a 
3erson named on a given event, & the remaining 
'250, to another person on another event. The 
went upon which the £250 became payable 
happened more than twenty years before the filing 
A the bill, & it was alleged that that sum had 
aever been paid. The event on which the £750 
became payable happened within the twenty 
fears, & the £750 was then paid ; — Held : where 
wo separate sums are secured by one bond, a 
payment in respect of one sum does not prevent 
Statute of Limitations running in respect of the 
pther. The payment of the £750 did not prevent 
.he £250 being barred by the statute. — ^A shlin v. 
JEE (1875), 44 L. J. Ch. 370 ; 32 L. T. 348 ; 23 
»V. R. 468, L. JJ. 

788. Evidence — Indorsement of part pay- 
ment.] — Turner v. Crisp (1740), 2 Stra. 827 ; 93 
E. R. 870. 

Annotations: — Reid. Gleadow v. Atkin (1833), 1 Cr. & M. 

410 ; Briggs v. Wilson (1853), 5 De G, M. & G. 12. 

784. Promise to pay — Acknowledgment need 
not amount to.] — ^Moodie v. Bannister, No. 770, 
ante, 

785. Admission of debt — In suit to which obligee 
not parly.] — Moodie v. Bannister, No. 776, ante, 

786. lost acknowledgment — Admissibility of 
parol evidence.] — Read v. Price, No. 771, ante. 


B, Payment of Interest, 

See Civil Procedure Act, 1833 (c. 42), e. 6. 

787. Law similar to payment on simple con- 
tract debts.] — (1) The law in regard to the effect 
of payment of interest on a simple contract debt 
of a testator by the tenant for life of the real estate 
stands on the same footing as that in respect of 
payment of interest on a specialty debt. 

(2) Payments made by a tenant for life under a 
will of real estate held to be sufficient admission 
of the liability of the real estate, & sufficient 
evidence to keep alive a simple contract debt of 
testator. — Re Hollingshead, Hollingshead v, 
Webster (1888), 37 Ch. D. 661 ; 57 L. J. Ch. 
400 ; 58 L. T. 758 ; 30 W. R. 600 ; 4 T. L. R. 275, 

Annotations: — As to (1) Refd. Dibb v. Walker, [1893] 2 

Ch. 429 ; Re Chant, Bird v. Godfrey, [1905] 2 Ch. 225. 

As in (2) CSonsd. Dibb v. Walker, [1893] 2 Ch. 429. Expld. 

Astbury v. Aatbury, [1898] 2 Ch. 111. Refd. Edwards v. 

Walters, [1896] 2 Ch. 157 ; Re Macdonald, Dick r. Fraser, 

[1897] 2 Oh. 181 ; Re Chant, Bird v. Godfrey, [1905] 2 Ch. 

225 ; Re Lacey, Howard v. Llghtfoot, [1907] 1 Ch. 330. 

788. Bond to replace stock — Payments by way 
of interest — Bond conditioned for such payments.] 

— ^An action upon a bond conditioned for the 
replacement of stock is barred by the lapse of 
twenty years after the time at w'hich the stock 
ought to be replaced, & cannot be kept alive by 
the payment of sums by way of interest upon the 
money which the stock would represent. Aliter, 
upon a bond conditioned for the annual payment 
of such sums as the obligor would have been en- 
titled to receive by way of dividends upon the stock 
if replaced. — Blair v. Ormond (1851), 17 Q. B. 
423 ; 20 L. J. Q. B. 444 ; 18 L. T. O. S. 18 ; 15 
Jur, 1054 ; 117. E. R 1341. 

Annotation : — ^Expld. Amott v. Holden (1852), 18 Q. B. 693. 

789. Interest on mortgage debt.] — A deed by 
which the mtgor. conveyed the equity of re- 
demption, after reciting the mtge. deed, contained 
a recital that the principal sum still remained due, 
all the interest thereon liaving been paid up to the 
date thereof. The deed also contained a covenant 
by the assignee of the equity of redemption to pay 
the principal sum and interest thereon : — Held : 

(1) in an action by the mtgee. against the mtgor. 
upon the mtge. deed, the recital in the deed of 
conveyance which was made within twenty years 
of action brought, was evidence of the payment of 
interest on the mt^e. debt, so as to take the case 
out of Statute of Limitations, Civil Procedure Act, 
1833 (c. 42), 8. 5, & 7 Will. 4 & 1 Viet., c. 28 ; 

(2) the subsequent payment of interest by the 
assignee of the equity of redemption was payment 
by the “ agent ” of the mtgor. within the meaning 
of the statute. 

Qu. : whether the “ acknowledgment ” required 
to take the case out of Civil Procedure Act, 1833 
(c. 42), s. 5, must be an acknowledgment made to 
the creditor or liis agent. — Forsyth v. Bristowe 
(1853), 8 Exch. 716 ; 1 C. L. R. 262 ; 22 L. J. Ex. 
256 ; 21 L. T. O. 8. 130 ; 17 Jur. 076 ; 1 W. R. 
356 ; 155 E. R. 1540 ; pr&oious proceedings^ 8 
Exch. 347. 

Annotations : — As to (2) Expld. Coqpe v. Cresswell (1806), 2 

Ch. App. 112. Apld. Dibb v. Walker, [1893] 2 Ch. 429. 

Reid. Roddam v. Morley (1857), 1 De G. & J. 1 ; Francis 

V. Hawkesloy (1859), 28 L. J. Q. B. 370 ; Re England, 

Steward v. England (1895), 65 L. J. Ch. 21 ; Re Lacey, 

Howard v. Lightfoot, [1907] 1 Ch. 330. 

790. By tenant lor life — Of settled equity 

of redemption.] — Payment of interest by tenant 
for life of a settled equity of redemption is sufficient 
to keep alive the right of action on the covenant of 
the settlor within Civil Procedure Act, 1833 (c. 42), 
8. 5.~Dibb V. Walker, [1893] 2 Ch. 429 ; 62 


PART in. SECT. 6, SUB-SECT. 8.— A. 

t. Necessity for wrilinp.]— -M artin v, Barnes (1863), 6 N. S. R, (1 Old.) 291, — CAN. 
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Sect. 5 .—Acknowledgimnt: Si^'8wt. 

Beet. 4. Part IV. Sect. 1 : Svb-eect. 1, A.] 

L. J. Ch. 636 ; 68 L. T. 610 ; 41 W. R. 427 ; 37 

Bird Gq^y. (IW S 

sa£ ifc England. Steirard «•, ,<**?« )j 

65 L. J. Ch. 21 ; Ite Lacey, Howard r. lightroot, 11907] 1 
Ch. 330. 

791. Evidence of payment — Indorsement on 
bond — By obligee.] — The indorsement of interest 
being paid [on a bond] within twenty years shall 
be given in evidence though under the hand of the 
obligee. — ^Barbington (Lord) v. Searlb (1730), 3 
Bro. Pari. Cas. 593 ; 3 P. Wms. 396, n. ; IE. R. 
1618; su!) nom. Serle v. Barrington (Lord), 
2 Ld. Raym. 1870 ; 8 Mod. Rep. 278 ; 8vh nom. 
Searle V. Barrington (Lord), 2 Stra. 826, H. L. 

Annotaiiotis : — Consd. GJynn v. Bank of En^rland (1750), 2 
Ves. Sen. 38 ; Gleadow v. Atkin (1833), 1 Cr. & M. 410. 
Befd. Barnes v. Ransom (1730), 1 Bam. K. B. 432 ; Briggs 
V. Wilson (1834), 5 De G. M. & G. 12 ; Edye v. Klngsford 
(1854), 2 C. L. R. 832. 

792. .] — Indorsements by 

obligee of payment of interest, evidence to take 
off presumption of time. — Glynn v. Bank op 
England (1750), 2 Ves. Sen. 38 ; 28 E. R. 26, L. C. 
Annotations: — Reid. Gleadow v. Atkin (1833), 1 Cr. & M* 
410 ; Briggs v. Wilson (1854), 5 De G. M. & G. 12. 


793. Indorsement In own hand- 

writing.] — Where, in debt on a bond more than 
twenty years old, to rebut the presumption of 
payment, the obligee gave evidence of payment 
of interest by the obligor to B. equal in amount to 
the interest that would become due on the bond : — 
Held : an indorsement on the bond in the hand- 
writing of the obligee, & which appeared to have 
been made at or about the time when the bond 
was executed, but wliich was not proved to have 
been ever seen by the obligor, stating that the 
bond was given to the obligee in trust for B. was 
admissible in evidence to connect the payments of 
interest with the bond. — G leadow v. Atkin 
( 1833), 1 (^r. Sc M. 410 ; 3 Tyr, 289 ; 2 L. J. Ex. 
153 ; 149 E. R. 459. 

Annotations : — Befd. Briggs r. Wilson (1854), 5 Do G. M. & 

G. 12 ; Edye r. Klngsford (1864), 2 C. L. R. 832. Mentd. 

Marks v. Lalide (1837), 3 Bing. N. C. 408 ; Ward t?. I’itt, 

Lloyd V. Powell DuflrjTi Steam Coal Co., [1913] 2 K. B. 

130. 

794. By obligor — Indorsement in own 

handwriting.] — R osp: v. Bryant (1809), 2 Camp. 
321, N. P. 

Annotation : — Consd. Briggs v. Wilson (1854), 6 De Q. M. & 

G. 12. 

795. Indorsement not in own 

handwriting.] — R ose v. Bryant (1809), 2 Camp. 
321, N. P. 

Annoifdion : — Consd. Briggs v. Wilson (1854), 5 De Q. M. & 

G. 12. 

796. .] — Payment, within twenty 

years, of interest accruing before twenty years, 
mdorsed on the bond, is an acknowledgment that 
the principal was then due, sufficient to negative 
a plea of solvit post diem. Alter twenty years, pay- 
ment is presumed. 

Payment within twenty years of interest which 
has accrued beyond the twenty years, is only 
proof that such a bond once existed. But the 
making of the indorsement on the bond itself, in 
1808, IB an admission that the debt was a valid 
subsisting debt within the twenty years (Parke, 
J.). — Sanders v. Meredith (1828), 3 Man. & 
Ry. K. B. 110. 

Annotatnm : — Befd. Gleadow v. Atkin (1833), 1 Cr. &; M. 

410. 

797. Payment presumed — Same person to pay 
& receive.] — Pltfs., who were trustees of a marriage 
settlement, lent J. a siun of money which ‘was 
settled to the separate use of his wife, H., on the 


joint bond of J. & deft., dated Nov. 1, 1838. In 
1847, no interest having been ^d on the bond, it 
was arranged at an interview oetween pltfs. & J. 
& his wife that she should, as the Interest on the 
trust money became due to her from pltfs., give 
pltfs. her receipt acknowledging the payment of 
such interest, & that the transaction should be 
considered by all the parties as a payment to pltfs. 
by J. of the interest due to them from him on the 
bond, & as a payment by pltfs. to H. of the interest 
due to her from pltfs., on the trust money. In pur- 
suance of this arrangement H. gave pltfs. 
time to time receipts, the last of which, dated 
Peb. 1, 1861, was in the following form ; “ Received 
of Mr. James Amos all the interest due upon 
£816 at £6 per cent, interest on bond given by 
J. & James Smith up to Nov, 1, 1859, upon my 
marriage settlement. Signed H.” No money ever 
actually passed between the parties on any 
occasion : — Held : the transaction between the 
parties amounted to a payment of interest sufficient 
to take the case out of Civil Procedure Act, 1833 
(c. 42). — Amos v. Smith (1862), 1 H. & 0, 238 ; 
31 L. J. Ex. 423 ; 7 L. T. 66 ; 10 W. R. 759 ; 158 
E. R. 873. 

Annotations : — Consd. Maber v. Maher (1867), L. R. 2 Exch. 

153 ; Me Dixon, Heynos v. Dixon, [1900] 2 Ch. 561. 

798. .] — Upon a marriage in 1818, a 

sum of £400 was handed over by the wife to the 
husband, & the husband executed a bond for repay- 
ment with interest at the expiration of six months, 
if required by the trustees of the marriage settle- 
ment. The trusts of the settlement were to pay 
the interest to the husband for life, then to the 
wife for life, then for the benefit of the children, 
but if no children to transfer the trust funds to the 
next of kin of the wife. The husband died in 1863, 
leaving his wife his sole legatee & extrix., & his 
wife died in 1864. There were no children, & 
there had been no repayment & no demand : — 
Held : Statute of Limitations did not begin to run 
till the wife’s death. — Mills v. Borthwick (1865), 
35 L. J. Ch. 31 ; 12 L. T. 600 ; 11 Jur. N. S. 658 ; 
13 W. R. 707. 

Annotation Mentd. lie Dixon, Hoynos v. Dixon (1900), 83 

L. T. 120. 

799. .] — By a marriage settlement 

dated in 1847, a fund belonging to the wife was 
vested in trustees in trust for investment “ on 
real or personal securities bearing interest,” with 
power of varying investments with the written 
consent of the husband & wife or the survivor, & 
to pay the income to the wife for her separate use 
without power of anticipation, then to the husband 
for life. Sc after the death of the survivor, as to the 
capital, upon the trusts therein mentioned. In 
1852, the trustees, on the written consent of the 
wife, lent the trust fund in cash to the husband 
on the security of his bond in a penal sum, con- 
ditioned for repayment to the trustees of the sum 
advanced with interest at 4 per cent, per annum 
six months after date. The bond contained no 
stipulation in terms for payment of interest beyond 
the six months. The husband & wife lived together 
in amity for more than twenty years after the date 
of the l^nd, the wife dying in 1876 & the husband 
in 1896. At his death the bond was found in his 
possession. He never, either during his wife’s 
ifetime or afterwards, paid any interest on the 
bond or gave any written acknowledgment of his 
indebtedness under it ; — Held : the bond debt was 
not barred by Civil Procedure Act, 1833 (c. 42), 
s. 6, on the grounds (a) that the bond, being a 
pen^ty bond, was an interest-bearing security 
carrying interest, though not mentioned, beyond 
the date fixed for payment of the debt ; (b) that 
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the hiisband & wife had lived together in amity 
was unnecessary, in order to prevent the statute 
from running to go through the formality of the 
husband paying the interest to the trustees, the 
trustees paying it to the wife, & the wife paying 
it to the husband ; & (c) that, as the husband 
took with full notice that the money lent was 
trust money & liable to investment on interest 
bearing security, he was in the position of an ex- 
press trustee . — Be Dixon, Hbynbs v. Dixon, 
[1900] 2 Oh. 661 ; 69 L. J. Ch. 609 ; 83 L. T. 129 ; 
48 W. B. 666 ; 44 Sol. Jo. 616, 0. A. 

Annotations : — Consd. Re Eyre-Willlams, Williams v. 


WUliams. [1938] 3 Oh. 588. Bsfd. Be Drax. SavUe v. 
Draz, [1903] 1 Oh. 781. 

.] — Compare Nos. 929-932, post. 


Sub-sect. 4. — Effect of Acknowledgment. 

800. Releases right of action generally — Not only 
against party acknowledging — Acknowledgment by 
tenant for life.] — Roddam v. Morley, No. 772, 
ante. 

801. Does not operate as fresh promise — Con- 
stituting new cause of action.] — Boddam v. Mor- 
ley, No. 772, ante. 


Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


Sect. 1.— PRINCIPAL MONEYS. 

Sub-sect. 1. — To What Moneys Limitation 

Applicable. 

A. Money Charged also Seeured hy Trust. 

See Beal Property Limitation Act, 1874 (c. 57), 

6 . 10 . 

802. Former law.] — B. in 1806 gave a bond 
for £1,600, with warrant of attorney, both con- 
ditioned to pay the principal at R.’s death, to his 
son T. & C. as marriage trustees of G. to pay 
interest to G. for life, & afterwards the principal 
to G.’s children. On T.’s marriage in 1807, R.’s 
real estates were settled on T., subject to a term 
of 300 years, for raising £5,000 to pay all “ judg- 
ment & specialty debts now due & owing by R.” 
R. died in 1816, leaving T. his exor., who survived 
C. his co-obligee. T. was in possession of the 
estates till his death in 1830, when his son & exor. 
B. came into possession. G. died in 1840, & G.’s 
children, in 1848, filed a bill against B. & bis 
children, & the owners of the term, for an account 
& sale of the estates, to pay the bond, there being 
still part of the £5,000 unraised on the term ; — 
Held : the bond debt was not a specialty debt 
owing by R. at the date of the creation of the 
term ; the debt was not charged on the estate ; 
the suit should have been against the personal 
representative of R. the term being part of his 
assets. Further, though the right to sue at law 
on the bond which accrued in 1816 was barred by 
Statute of Limitations, yet here R. the obligor, 
was a trustee for G.’s children, & the mere fact 
that R. had superadded a legal obligation, by 
giving a bond for the money, did not alter his 
position, & Statute of Limitations was no bar. 

The effect of a charge of this nature, to be raised 
by express trust, falls within the saving as much 
as fif the express trust had been applied not to 
charges upon the land but to the land itself (Lord 
St. Leonards). — Burrowes v. Gore (1868), 6 
H. L. Gas. 907 ; 32 L. T. O. S. 21 ; 4 Jur. N. S. 
1246 ; 6 W. R. 699 ; 10 E. B. 1651, H. L. 

Annotations : — Oonsd. Re J ordlson, Raine v. J ordlson 

[1922] 1 Oh. 440. Refd. Mutlow v. Bigg (1874), L. R. 

18 Eq. 246 ; Re Plumptre’s Marriage Settlint., Underhill 

V. Pliimptre, [1910] 1 Ch. 609 ; Re Turner, Klaftenberger 

V. Groombridge, [19171 1 Ch. 422. 

808. Limitation period unafleoted by trust] — 
A testator devised his real estate to trustees for a 
tenn of five thousand years, to raise the de- 

J. — VOL. XXXII. 


ficiency of his personal estate to pay his debts & 
legacies, & which term was to cease on the per- 
formance of the trusts ; subject thereto he devised 
it to his son in fee. In 1807 the son conveyed his 
estate to a creditor, B., in trust, by sale or mtge,, 
to raise & pay the debt. In 1811 a suit was in- 
stituted to administer testator’s real & personal 
estate, but B. was not made a party until 1841. 
He took no steps to realise his security, & obtained 
no payment or acknowledgment. The estate was 
sold, & the surplus was in ct. In 1857 ; — Held : 
B.’s claim was barred by Statute of Limitations, 
& it was not protected either by the prior term or 
the pending litigation. — Humble v. Humble 
(1857), 24 Beav. 535 -, 30 L. T. O. S. 125 ; 3 
Jur. N. S. 1289 ; 53 E. R. 464. 

804. .] — A testator gave all his property 

upon trust for sale &> conversion into money, & 
“ after payment thereout ” of his debts & funeral 
& testamentary expenses, to be held upon certain 
trusts. The exor. advertised for creditors & a 
creditor sent in a claim. More than six, & less 
than twelve, years after the alleged debt was 
incui’red the exor., having applied for & failed to 
obtain from the creditor particulars of the claim 
took out a summons asking that the claim might 
be adjudicated upon by the ct. ; — Held .* as to 
the real estate, the testator’s debts being by his 
will charged thereon, the period of limitation was 
twelve years, and consequently the claim was not 
barred. Qu. : whether as to such proportion of 
the debt as was properly attributable to personal 
estate the claim ought not to be considered as 
barred. 

I can have no doubt whatever that by this will 
at least a charge, if not an express trust, is created 
for payment of debts out of the proceeds of the 
real estate, & it is indifferent now whether it is a 
charge or a trust, because under the recent Act 
the time of limitation is the same, viz. twelve 


years, wnetner it be a cnarge or a trust (Kay, J.). — 
lie Stephens, Warburton v. Stephens (1889). 
43 Oh. D. 39 ; 69 L. J. Ch. 109 ; 61 L. T. 609. 

Annotations : — Oonsd. Re Raggl, Brass v. Young, [1918] 2 
Oh. 206. Retd. Betrnes v. Glenton, [1899] IQ. B. 885 * 
Re Bolls, Trewby r. Balls, [1909] 1 Oh. 791. * 

806. — Re Welch, Mitchell v. Will- 

ders, No. 872, post. 

806. Conveyance to raise two sums — Right to 
raise one sum not barred — Effect on right to raise 


D 
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Sect, 1. — Principal moneye: Syb^aed, 1, A., B., C, 
& D, (a).] 

remainder.] — (1) A conveyance of land to trustees 
for a term of years upon trust to raise specific 
sums of money is an express trust within Real 
Property Limitation Act, 1874 (c. 67), s. 10. 

(2) Where land is conveyed to trustees for a 
term of years upon trust to raise two sums of 
money, & it is held, in an action brought to 
recover both sums, that they are entitled to enter 
& raise one of these sums, but that the other is 
barred by Real Property Limitation Act, 1874 
(c. 67), the right to raise the second sum is not 
preserved by the success of the action in respect 
of the first sum. — WnjJAMS v, Wn^LiAMS, Re 
Hartley, Williams v. Jones, [1900] 1 Ch. 162 ; 
69 L. J. Ch. 77 ; 81 L. T. 804 ; 48 W. R. 245. 

B. Claims to Personal Estate of Intestates, 

Note. — The law on this subject was formerly 
governed by Law of Property Amendment Actf 
1860 (c. 38), 8. 13, now repealed by Law of Property 
Amendment Act, 1924 (c. 6). regard to deatlw 

occurring after Jan. 1, 1926, reference should he 
made to Administration of Estates Act, 1925 (c. 23), 
ss. 33, 46, 64 ; Trustee Act, 1888 (c. 69), ss. 1 (3), 
8 ; Judicature Act, 1873 (c. 60), s. 25 (2), & Part 
VI., post. 

807. Proceedings barred after twenty years.] — 

Re Jennens, Willis v. Howe (Earl), No. 810, 
post. 

808. .] — (1) The words “ a present right 

to receive,” which occur in Real Property Limita- 
tion Act, 1833 (c. 27), s. 40, & also in Law of 
Property Amendment Act, 1800 (c. 38), mean a 
present right to receive from the exors. or ad- 
ministrators, or their representatives, & not from 
the debtor to the estate. 

(2) The operation of Law of Property Amend- 
ment Act, 1860 (c, .38), 8. 13, is retrospective so 
that the limitation of twenty years ‘‘ next after a 
present right to receive the same shall have 
accrued ” thereby imposed, in analogy to Beal 
Property Limitation Act, 1833 (c. 27), s. 40, upon 
claims to recover personal estate of ” any person 
dying intestate possessed by the legal personal 
representative of such intestate ” is not confined 
to the case of persons dying intestate after 
Dec. 31, 1860, the time fixed by the sect, for 
commencement of the operation of the enactment. 
Accordingly a claim by next of kin for general 
administration of the estate of an intestate who 
died in 1848 was barred at the end of twenty-one 
years from that date ; & leave to revive an ad- 
ministration suit relating to the same estate in 
which no proceeding had been taken since the 
decree in 1855 was refused. But with respect to 
assets of the intestate not received by the ad- 
ministrator until 1870 (more than twenty years 
after the death & within twenty years before the 
issue of the writ) the claim of the next of kin to 
administration limited to such assets was not 
barred ; there being no ” present right to receive ” 
on the part of the next of kin until the assets had 
been actually recovered by the admirdstrator. 

The remark attributed to Lord Romillt in 
Reed v. Fenn, No. 818, post, that the Statute 
does not apply to assets remaining undistributed 
is not properly capable of being supported on the 
true construction of the statute (Ohitty, J.). 

(3) Part payment by the administrator out of a 
particular asset which has so fallen In will not 
revive the right to sue for general adnUnistration 
which was at the time of payment barred by 


OP Actions. 

statute. — Se Johhson, Sly v. Blake (1886), 29 
Oh. D. 964 ; 62 L. T. 682 ; 33 W. B. 602. 

AnnotoHona : — As to (2) Diftd. Be Owen, [1894] 3 Ch. 220. 
Re!d. Be Lacy, Boyal General Theatrical Fund Aasocn. 
V. Kydd, [1899] 2 Oh. 149 ; Re Richardson, Pole v. Patten- 
don. [1919] 2 Ch. 60. 

809. .] — An action brought against the 

representatives of deceased administrators, claim- 
ing to have the grant of letters of administration 
recalled, dismissed as being frivolous & vexatious, 
on the grounds that, £is the powers conferred by 
the j^ant ceased on the death of the original 
granmes, it was not necessary to recall the grant ; 
that the representatives of the grantees w^e not 
concerned with the question of the propriety of 
the grant ; & that no good could result from the 
action, as any claim against the representatives 
of the original administrators in respect of their 
distribution of their intestate’s estate would, 
having regard to the time which had elapsed since 
his death, be barred by Law of Property 
Amendment Act, 1860 (c. 38), s. 13. — ^Willis v. 
Beauchamp (Earl) (1886), 11 P. D. 69 ; 65 
L. J. P. 17 ; 54 L. T. 185 ; 34 W. R. 357 ; 2 
T. L. R. 270, 0. A. 

Annotations: — Mfilltd. Blair v. Corduer (1887), 36 W. R. 
64 ; Barrett v. Day, Day v. Foster (1890), 43 Ch. D. 436 ; 
Remminfirton v. Sooles, 11897] 2 Ch. 1. 

810. Operation of statute retrospective.] — Pltfs. 
sued to recover property, both real & personal, to 
which, as alleged, their predecessors in title had 
become entitled upon the death of a testator, in 
1798, who had died intestate as to the whole 
property comprised in his will ; & alleged fraud 
& concealment on the part of defts. & their 
predecessors in title, which could not, with 
reasonable diligence, have been discovered prior 
to 1879 : — Held : upon demurrer, as to the real 
estate, the alleged fraud might, with reasonable 
diligence, have been sooner discovered, & there- 
fore, pltfs.’ title was barred by Real Property 
Limitation Act, 1833 (c. 27), s. 26 ; &, as regards 
the personal estate, Law of Property AmendGcnent 
Act, 1860 (c. 38), 8. 13, was an absolute bar to 
pltfs.’ claim, that sect, being held to be retro- 
spective. — Re Jennens, Willis v. Howe (Earl) 
(1880), 60 L. J. Ch. 4 ; 43 L. T. 376 ; 29 W. R. 
70. 

Annotations : — FoUd. Re, Johnsoo, Sly v. Blake (1885), 29 
Ch. D. 964. Reid. Re Lacy, Royal General Theatrical 
Fund Assocn. v. Kydd, [1899] 2 Ch. 149. 

811. .] — Re Johnson, Sly v. Blake, No. 

808, ante. 

812. To what assets aj^Uoable — Assets mis- 
appropriated by mistake.]— Reed v. Fenn, No. 813, 
post. 

813. Assets distributed & assets retained.] 

— (1 ) Law of Property Amendment Act, 1860 (c. 38) 

8. 13, is no bar to a suit by the administrator di 
bonis non of an intestate against the persona 
representative of the original administrator tc 
recover assets which by mistake had been mis 
appropriated by the original administrator moD 
than twenty years before, where the persons en 
titled were sui juris at the time. 

(2) Sect, 13 applies to assets distributed by th< 
administrator, not to assets retained by hie 
(Lord Roiully, M.R.). — Reed v. Fenn (1866; 

36 L. J. Ch. 464 ; 14 W. R. 704. 

Annotations: — As to (1) Apld. Re Johnson, Sly v. Bloli 
(1886). 29 Ch. D. 964. As to (2) Dbtd. Re Johnson, 81 
V. Bloke (1886), 29 Ch. D. 964. 

814. .] — Re Johnson, Sly v, Blaki 

No. 808, ante. 

815. Assets received within statutoi 

period.]— Rc Johnson, Sly v. Blake, No. 
ante. 
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C, Judgment Debts. 

See Real Property Limitation Act, 1874 (c. 67), 
s. 8. 

816. Proceedings to be brought within twelve 
years.] — J ay v , Johnstone, No. 810, post. 

817. .] — Taylor r. Hollard, No. 940, 

post. 

818 . To what Judgments limitation applicable — 
Not only judgments operating as charge on land — 
Judgment as charge on personalty.] — Petitioner 
claimed a sum of money due from the estate of a 
testator on a judgment entered up on a bond given 
in 1793. Statute of Limitations was set up as a 
bar, & it was contended that the Statute did not 
apply to a charge upon personal estate, & that a 
suit instituted in 1817 against testator’s estate 
would prevent the statute from running. That 
suit was for the arrears of an annuity due to the 
party who instituted it, & it prayed that the 
estate might be administered, & that certain 
documents, which were in the possession of the 
obligee, & upon which he claimed a lien in respect 
of the money due upon the bond, might be pro- 
duced, & the lien, if any, of the obligee might be 
ascertained ; — Held : Statute of Limitations was 
a bar to any proceedings upon a judgment after 
twenty years, although such judgment was a 
charge upon personal estate only, & the suit of 
1817 was not in the nature of a creditor’s suit, & 
there was not such an acknowledgment of the 
debt due upon the judgment as would prevent the 
statute from running. — Watson v. Birch (1847), 
16 Sim. 523 ; 16 L. J. Ch. 188 ; 8 L. T. O. S. 
531 ; 11 Jur. 198 ; 60 E. R. 721. 

Annotation: — Apprvd. Jay v. Johnatone, [1893] 1 Q. B. 189. 

819. Judgement on covenant.] — 

Real Property Limitation Act, 1874 (c. 57), s. 8, 
which provides that no action or suit or other 
proceeding shall be brought to recover any sum 
of money secured by any mtge., judgment, or 
Hen, or otherwise charged upon or payable out of 
any land or rent, but within twelve years after 
the right to receive it has accrued, applies to pro- 
ceedings to recover money upon a judgment 
obtained upon a covenant, & is not limited to 
judgments which operate as a charge upon land. — 
Jay V. Johnstone, [1893] 1 Q. B. 189 ; 62 
L. J. Q. B. 128 ; 68 L. T. 129 ; 57 J. P. 309 ; 41 
W. R. 161 ; 9 T. L. R. 125 ; 37 Sol. Jo. 114 ; 4 
R. 196, 0. A. 

Annotation: — ^Refd. Taylor v. Hollard, [1902] 1 K. B. 676. 


820. Judgments generally.] — “ Judg- 

ment,” in Real Property Limitation Act, 1874 
(c. 67), s. 8, refers to judgments generally, & is not 
restricted to judgments which operate as charges 
upon land. — Hebblbthwaitb r. Pbevbb, [1802] 
1 B. 124 ; 40 W. R. 318. 

Annotation : — Apld. Jay v. Johnstone, [1893] 1 Q. B. 25. 

821. Application to proceedings to enforce 
Judgment — Prooeedlnp^s In bankruptcy of Judgment 
debtor.] — ^A debtor, m failing circumstances, for 
his own purposes, caused judgment to be entered 
up against himself upon a warrant of attorney 
executed by him in favour of a creditor, who is 
ignorant both of the execution of the warrant of 
attorney & of the judgment being entered up 
until long afterwards. Upon the bkpcy. of the 
debtor : — Held : the creditor was not entitled to 
prove in respect of the judgment for the purpose 
of avoiding his debt’s being barred by Statute of 
Limitations . — Re Copplestone, Ex p. Rorib 
(1842), 6 Jut. 807, Ct. of R. 

822. .] — A judgment creditor is not 

entitled, after the expiration of twelve years 
without payment of interest or acknowledgment 
of his right, to obtain an adjudication in bkpcy. 
against the debtor, though within the twelve years 
a suggestion has been entered on the roll under 
Common Law Procedure Act, 1862 (c. 76), s. 129. — 
Be Tynte, Ex p. Tynte (1880), 15 Ch. D. 125 ; 42 
L. T. 698 ; 28 W. R. 767. 

Annotations : — Bofd. Jay v. Johnstone (1892), 67 L. T. 656. 

Mentd. Re WWtley, Ex p. Mtrflold CommerclaJ Co. (1891), 

65 L. T. 351 ; Re Outram, Ex p. Ashworth & Outram 

(1893), 63 L. J. Q. B. 308 ; Re Mendelssohn, Ex p. Men- 
delssohn, [1903] 1 K. B. 216. 

Foreign Judgments.] — See Conflict op Laws, 
Vol. XI., p. 488, Nos. 1396-1398. 

D. Legacies. 

See Real Property Limitation Act, 1874 (c. 67), 

8. 8. 

(a) What Legacies icithin Limitation. 

823. Residuary bequest.] — (1) In 1780 the 
interest of a sum of money was bequeathed to A. 
for her life, & after her decease the principal to 
her daughter B. Between 1784 & 1796 proceed- 
ings in Chancery, in which A. & B. were parties, 
were instituted against the exor., & a decree for 
an account was obtained, which was not acted 
upon. From that time till 1828, no application 
was made by B. for her legacy, nor did it appear 


PART IV. SECT. 1, SUB-SECT. 1.— C. 

816 1. Proceedings to be brought loUhin 
twelve years.] — ^MoCowBV & Sons, 
Ltd. V. MoOabthy, [1916] 2 I. R. 371. 

— IR. 

a. Proceedings to be brought within 
twenty years.l—A. Judjrment remains 
in force for twenty y^ars at least, the 
only limitation that can be applicable 
to it beins: R. 8. O., 1887, o. 60, s. 1. — 
Mason v. Johnston (1893), 20 A. R. 
412.--CAN. 

b. .] — Allison v. Brebn 

(1900), 20 0. L. T. 103, 207 ; 19 

P. R. 119, 143.— CAN. 

0 . .1 — Twenty years is the 

period of limitation applicable to an 
action on a judgment of a Ot. of Record. 
— Butler v. MoMxokbn (1900), 21 
0. L. T. 71 ; 32 0. R, 422.— CAN, 

d. .] — Boakd. Flemming (1909), 

43 N. S. R. 360.— CAN. 

e. Leave to issue execution.] 

— The limit of twenty years being 
fixed by R. 8. O., 1887, o. 60, a. 1, after 
which in the absence of payment or 
acknowledgment, an action cannot be 
brought upon a judgment, the analogy 
of the atatute applies to application 


for leave to issue execution after the 
lapse of twenty years from the date of 
the Judgment or the return of the last 
execution. — Price v. Wade (1891), 
14 P. R. 351.— CAN. 

f. ^.j — McKenzie v. 

Fletcher (1897), 11 Man. L. R. 640. — 
CAN. 

_ g. Renewal of ft, fa .] — 

PouoHKB V. Wilkins (1916), 7 O. W. N. 
670 ; 33 0. L. R. 125.— CAN. 

h. Proceedings to be brought within 
ten years.]— Real Property Limitation 
Act, a. 24, applies to any judgment 
whether charged on land or not, & 
no proceedings can be taken to enforce 
a judgment after the lapse of ten years 
from the date of its recovery. — 
Planohabd V. Muir (1900), 13 Man. 
L. R, 8.— CAN. 

k. Writ of revivor or sug^ 

peafion.}— A writ of revivor or aug- 
^stion entered upon the roll la a 

proceeding,” & a Judgment la to bo 
oonaidered as ” charged upon or pay- 
able out of land “ withm 38 vlot. 
o. 16, a. 11 (9), so that it cannot be 
revived by writ or suggestion after 
ten years. — C asper e. Keaohik (1877), 
41 U. O. R. 699.— CAN. 


■Neil v. Almond 
(1897), 29 O. R. 63.— CAN. 

m. To what judgments limitation 
applicable — Judgments in courts of 
record .] — R. v. Rn'CHiE, Re McGinnis 
(1891), 30 N. B. R. 601.— CAN. 

n. Application to proceedings to 
enforce judgment — ^Execufion.]— white 
V. Dimook (1858), 2 Thom. 234. — CAN. 

o. .] — An application 

made in 1915 lor leave to issue exe- 
cution upon a jud^ent recovered in 
1883 : — Held : to have been properly 
refused on account of the bar Imposed 
by the Limitation Act, 1914, a. 49 (1). 
— Doel V. Derr (1915), 7 O. W. N. 
826 ; 8 O. W. N. 244, 581 ; 34 O. L. R. 
261 ; 25 D. L. R. 577.— <3AN. 

^p. .] — O'Hara v. 

Oreagh (1841), Long. & T. 66. — IR. 

q. Execution creditor ap» 

pointed reoeieer.]— K innear v. Olyne 
(1909), 18_0. L. R. 457 ; 13 0. W. R. 
1138.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1.— 

D. (s). 

r. Legacy dharged on farm — 
Legatee in ocoupmon.] — Where a 
legatee continues to live on a farm 
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1. — Principal moneys: Svb^sed. 1, !>. (a) 
(h)u 

that A. had of late years received her interest. 
On the other hand, it was stated by the repre- 
sentatives of the exor., & from circumstances it 
appeared probable, that the lega^ was paid by 
the exor. many years ago to A. & B. jointly, or to 
one of them with the consent of the other : — 
Held : nevertheless, payment of the legacy in the 
mode suggested could not be presumed, such mode 
of payment being contrary to the presumed duty 
of an exor. Also, A, not dying till 1830, B.’s 
claim was not barred by Statute of Linutations. 

(2) A residue bequeathed by will is clearly 
within the provisions of Beal Property Limitation 
Act, 1833 (c. 27), s. 40. — ^Pbior v. Horniblow 
(1836), 2 y. & C. Ex. 200 ; 100 E. B. 309. 

Annotations: — As to (2) Consd. Adams v. Barry (1846), 2 
Coll. 285. Apld. He Rlohardeon, Polo v. Pattenden, 
[1920] 1 Ch. 423. Befd. Portlook v. Gardner (1842), 1 
Hare, 694 : Blnns v. Niohols (1866), L. R. 2 Eq. 256 ; 
Rt Smith, Prada v. Vandroy, [1916] 1 Ch. 623. 

824. .] — Semble : the word “legacy” in 

Beal Property Limitation Act, 1833 (c. 27), s. 40, 
includes a residue or share of a residue. — Christian 
V, Devbrexjx (1841), 12 Sim. 204 ; 69 E. B. 1133. 

Annotations : — Apld. -Re Richardson, Pole v. Pattenden, 
[1920] 1 Ch. 423. Refd. Re Rowe, Jacobs v. Hind (1889), 
60 L. T. 696 ; Re Smith, Prada v. Vandroy, [1916] 1 Ch. 
623. Mentd. Loid v. Colvin (1867), L. H. 3 £q. 737. 

825. .] — PiGGOTT V. Jefferson, No. 828, 

poet. 

826. Confined to assets possessed beyond 

statutory period.] — (1) More than twenty years 
al^r the death of a testator the representative 
of one of his exors. & the residuary legatee under 
his will filed a bill against the representative of 
the co-exor. to recover residuary assets of testator 
alleged to have been possessed by the co-exor. : — 
Held : pltfs. were barred by Beal Property 
Limitation Act, 1833 (c. 27), s. 40, as to assets 
possessed by exor, more than twenty years before 
the Ming of the biU, but they were not barred as 
to assets possessed by him since that time. 

(2) Deits. by their answer claimed the benefit 
of “ Statute ” of Limitations : — Held : this was 
tantamount to claiming the benefit of the statute 
law of limitations & entitled them to the benefit 
of any statute of limitations that was applicable 
to their case. — Adams v. Barry (1846), 2 CoU. 
285 ; 63 E. B. 737. 

Ann^ations : — As to (1) Distd. Blnns v. Nichols (1866), L. R. 
2 Eq. 266. Apld. Re Johnson, Sly v. Blake (1885), 29 
Ch. D. 964. IMstd. Re Owen, [1894] 3 Ch. 220. Apld. Re 
Richardson, Pole r. Pattenden, [1920] 1 Ch. 423. Reid. 
Re Ludlam, Ludlam v. Ludlam (1890), 63 L. T. 330. 

827. Legacies payable out of personalty or 
charged on realty.] — Beal Property Limitation 
Act, 1833 (c. 27), s. 40, applies to legacies payable 
out of personal estate as well as to legacies charged 
on real estate. — Sheppard v. Duke (1839), 9 Sim. 
667 ; 8 L. J. Ch. 228 ; 3 Jur. 108 ; 69 E. B. 477. 

Annotation: — Refd. Portlock v. Gardner (1842), 1 Hare, 
594. 

(6) When Limitation Operative. 
i. In General. 

See Beal Property limitation Act, 1874 (c. 67), 

B. 8. 

828. Proceedings to recover subject to Umlta- 


or Acmoirs. 

tlon.] — ^A testatrix, who died in 1808, gave a 
legacy of £200 to the daughter of a person whom 
she appointed residuary legatee & exor. This 
exor. died in 1824, without having paid the legacy, 
& left his daughter, the legatee, tenant for life of 
his property, which he charged with his debts. 
She attained twenty-one in 1815 : — Held : the 
legacy could not be included in the charge for 
payment of debts under the exor.’s will, & the 
legatee was barred by lapse of time & non-claim, 
under Beal Property Limitation Act, 1883 (c. 27), 
8. 40, from recovering the legacy. — Piggott v. 
Jefferson (1841), 12 Sim. 26 ; 5 Jur. 796 ; 69 
E. B. 1040. 

829. Unless legacy subject to trust.] — 

Bequest to A. for life, & afterwards to his children, 
& in default. “ then ” unto the persons “ of the 
blood or next of kin ” of the testator “ as would, 
by virtue of Statute of Distributions, have become 
& been then entitled thereto, in case the testator 
had died intestate.” A. died without issue : — 
Held : parties claiming a portion of the residue 
were not barred after twenty years’ delay either by 
the Statute or by laches, the fund still existing 
as a trust fund, & all parties having acted under 
a misconception of rights. — Downes v. Bullock 
(1858), 25 Beav. 54 ; 3 L. T. 194 ; 53 E. B. 556 ; 
affd. evb nom. Bullock v. Downes (1860), 9 
H. L. Cas. 1, H. L. 

Annotations: — Mentd. Chalmers v. North (1860), 28 Beav. 
175 ; Lees v. Massey (1861), 3 De G. F. & J. 113 ; Royds 
V. Royds (1863), 1 New Rep. 510 ; Michel* v. Bridges 
(1864), 11 L. T. 727 ; Travis v. Taylor (1866), 12 Jur. N. S. 
791: Stockdale v. Nicholson (1867), L. R. 4 Eq. .S59 ; 
Re Ranking*8 Settlmt. Trusts (1868), L. R. 6 Eq. 601 ; 
White V. Sprlngott (1869), 4 Ch. App. 300 ; Day v. Day 
(1870), 18 W. K 417 ; Cusack v. Rood (1876), 24 W. R. 
391 : Re Morley’s Trusts (1877), 26 W. R. 825 ; Mortimer 
V. Slater (1877), 7 Ch. D. 322 ; Mortlmore v. Mortimore 
(1879), 4 App. Cas. 448 ; Sturge v. G. W. Ry. (1881), 19 
Ch. D. 444 ; Clark v. Hayne (1889), 37 W. R. 667 ; Hood 
V. Murray (1889), 14 App. Cas. 124 ; Re King’s Settlmt., 
Gibson v. Wright (1889), 60 L. T. 745 ; Re Rees, Williams 
V. Davies (1890), 44 Ch. D. 484 ; Re Nash, Prall v. Bovan 
(1894), 71 L. T. 6 ; Re Ford, Patten v. Sparks (1895), 72 
L. T. 6 ; Re Wilson, Wilson v. Batchelor, fl9(J7J 2 Ch. 
672 ; Re Roby, Hewlett v. Newington, [1908] 1 Ch. 71 ; 
Re Nightingale, Bowden v. Griffiths, [1909] 1 Ch. 385 ; Re 
Winn, Brook v. Whltton, [1910] 1 Ch. 278 ; Re Helsby, 
Neate v. Bozle (1914), 84 L. J. Ch. 682 ; Re Mellish, Day 
V. Withers, [1916] 1 Ch. 562 ; Hutchinson v. National 
Refuges for Homeless & Destitute ChUdron, [1920] A. C. 
795. 

880. .] — Cadbury v. Smith, No. 842, 

poet. 

831. .] — A testator mortgaged lease- 

holds. On his death his exors. took possession 
of his estate, including the leaseholds, & received 
rents, & for a long time paid the interest on 
mtges., & applied the surplus of the rents for the 
benefit of the beneficiaries. The mtged. property 
proved insufficient to pay the mtge. debt, & in an 
action for the adminirtration of testator’s estate 
the exors. claimed to be credited with the pay- 
ments made to the beneficiaries on the ground of 
acquiescence on the part of the mtgees., & as to 
such of them as were made more than six years 
before the commencement of the action they relied 
on Statute of Limitations ; — Held : acquiescence 
by the mtgees. had not been established, & as the 
executors were trustees for the creditors, Statute 
of Limitations furnished no bar to a claim in 
respect of a devastavit committed by them. — 
Re Marsden, Bowden v. Layland, Gibbs v. 


which l8 charged with a legacy of 
£100 In hlB favour, on agreement that 
the legatee’s board & lodging is to be 
in lieu of the interest on the legetcy 
may be inmlied so as to prevent the 
Statute of Limitations running against 
the legacy. — H amilton t>. Mabtin 


(1911), 46 I. L. T. 140.— IR. 

PART IV. SECT. 1, SUBHBEOT. 1.— 
- D. (b) (i). 

S28i. Proceedinqa to recover subject 
to UmUation.] — Re Runcihan’s Estats 


(1905), 88 N. S. R. 80.— CAN. 


829 i. 


fru«<.]— D alt 
I. Eq. R. 166.— IR. 


Unless legacy subject to 
V. Kirwan (1830), 1 


82011. — ^ — .] — ^Rc M'Oauslanb’s 

Trusts, [1908] 1 1. R. 327.— IR. 
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(1884), 26 Oh. D. 783 ; 64 L. J. Oh. 640 ; 
61 L. T. 417 ; 33 W. R. 28. 

^^^ot^ions :^oiiad. Re Hyatt, Bowles v. Hyatt (1888), 
» Laoona v, Warmoll, [1907] 2 K. B. 350. 

nolii 1 Bartholomew's Hosplt^ t?. Cambd.en» 

lXvl4;J 1 i^lXt 233. 

832. .] — Be Davis, Evans v, Moore, 

No. 847, post 

838. -- — ,] — Testatrix bequeathed an 

annuity to J. for his life. She also bequeathed 
several pecuniary legacies, payable after the death 
of the survivor of her mother & J., including a 
legacy to pltf. ; & she devised & bequeathed all 
her real & personal estate to trustees, upon trust 
for sale & conversion, & out of the proceeds to pay 
her debts & funeral & testamentary expenses, & 
invest the residue ; & out of the income to pay the 
annuity to J., & apply the residue of the income for 
the benefit of the mother, as therein mentioned ; 
&, “ subject to the several trusts, provisions, & 
directions hereinbefore contained, & to the pay- 
ment of the several legacies, hereby bequeathed,” 
testatrix directed that her trustees should stand 
possessed of the estate in trust for deft, absolutely. 
Testatrix died in June, 1860 ; she left no real 
estate. J. survived the mother, & died in Jan. 
1860. Owing to the default of a former solr. of 
the exors. & trustees of the will, pltf.’s legacy was 
never paid. In 1891 pltf. took out a summons 
against the surviving exor. & trustee, who was also 
the residuary legatee, claiming administration of 
the estate ; — Held : the legacy was not held upon 
an express trust, & therefore pltf.’s right was 
barred by Real jProperty Limitation Act, 1874 
(c. 67), s. 8. — Re Barker, Buxton v, Campbell, 
[1892] 2 Ch. 491 ; 62 L. J. Ch. 76 ; 66 L. T. 848. 

An^tation : — ^Apld. Re Lacy, Royal General Theatrical 

Fund Assocn. v. Kydd, [1899] 2 Ch. 149. 

834. .] — The trusteeship of exors. 

created by the Executors Act, 1830 (c. 40), was 
not intended to be different in its nature from that 
which existed previously under the rule established 
in cts. of equity, namely, that in the absence of 
special circumstances exors. were not to be regarded 
as express trustees. 

A testator, who died in 1873, gave all his pro- 
perty charged with certain annuities to the trustees 
of a charity, & appointed K. to be his exor. & 
gave him a legacy. The estate included freehold 
& leasehold property. K. entered into possession, 
«fc received the income of testator’s estate on behalf 
of the charity for a period of Wenty years. Soon 
after testator’s death he read over the will to 
testator’s only son, who was his heir-at-law & 
sole next of kin, but gave him no information as 
to his rights under the will, having regard to the 
gift being to a charity. The son died in 1895 
without ever having claimed the estate. In an 
action by the trustees of the charity for a declara- 
tion who was entitled to testator’s estate : — Held : 
the gift to the charity failed under the Mortmain 
Act so far as testator’s property consisted of realty 
or impure personalty. K. was not an express 
trustee for the next of kin, & the title of the neir- 
at-law to the freeholds & of the next of kin to the 
leaseholds was barred by statute. — Re Lacy, 
Royal General Theatrical Fund Assocn. v. 
Kydd, [1899] 2 Ch. 149 ; 68 L. J. Oh. 488 ; 80 L. T. 
706 ; 47 W. R. 664. 

Annotations : — Reid. Re Blow, St. Bartholomew’s Hospital 
r. Camhden, [1914] 1 Ch. 233 ; Re ^^ohardson. Polo v. 
Pattenden, [1919] 2 Ch. 50; Toates v. Toates, [1926] 2 
K. B. 30. 

836. .] — A testator bequeathed all his 


property to his wife & children, & appointed his 
wife sole extrix. He left him surviving his wife 
Sd two infant children, viz. a son, long since 
deceased, &; a daughter, who attained twenty-one 
in 1876. The widow married again, & during 
her daughter’s infancy she, in her character of 
extrix., advanced all testator’s estate to her 
second husband upon the security of a mtge. 
which proved insufficient. She survived her 
second husband, & died in 1885, having left all 
her property away from her daughter. The 
daughter, as sole surviving beneficiary under 
her father’s will, claimed the whole of her mother’s 
estate upon the ground that it represented moneys 
retained by her mother under an order of the ct. 
in part satisfaction of the mtge., & in 1903 she 
commenced an action against her mother’s exors. 
for an account on this footing : — Held : the mother 
was not an express trustee of these moneys for 
pltf. ; this was an action to recover a legacy 
within Real Property Limitation Act, 1874 (c. 67), 
8. 8, & the claim was statute-barred. — Be Mackay, 
Mackay V. Gould, [1906] 1 Ch. 25 ; 76 L. J. Ch. 
47 ; 93 L. T. 694 ; 54 W. R. 88 ; 60 Sol. Jo. 43. 

What amounts to trust.] — See Sub- 
sect. 1, D. (b) ii., post. 

836. Unless executor & legatee same 

person.] — Binns v. Nichols, No. 884, post. 

837. Effect of Trustee Act, 1888 (c, 69).] — 

Re Richardson, Pole v. Pattenden, No. 1669, 
poet. 

838. Administration action by residuary 

legatee — No allegation of possession of assets.] — 

Be Richardson, Pole v. Pattenden, No. 1669, 
poet, 

ii. Legacies Subject to Trust, 

See Real Property Limitation Act, 1874 (c. 57), 

s. 8. 

839. Not within limitation provisions — What 
amounts to trust — Fund set apart.] — ^A suit to 
make an exor. account for a sum of money which 
had been bequeathed to him by his testator upon 
certain trusts, & which had been severed by the 
exor. from testator’s personal estate, & the interest 
of which had for a time been applied upon the 
trusts of the will, is not a suit to recover a legacy 
within Real Property Limitation Act, 1833 (c. 27). 

It is impossible to consider that an exor., so 
acting, is acting as an exor. ; he has all this while 
been acting as a trustee (Lord Cottenham, C.). — 
Philupo v. Munnings (1837), 2 My. & Cr. 309 ; 
40 E. R. 658, L. C. 

Annotations : — Distd. St. John v. Boughton (1838), 9 Sim. 
219 ; Sheppard v. Duke (1839), 8 L. J. Ch. 228. Apld. 
Dinsdale v. Duddh^ (1842), 1 Y. & C. (^h. Cas. 265. Consd. 
Freeman t?. Dowding (1856), 2 Jur, N. S. 1014. Apld. 
Watson V. Saul (1869), 1 Qiff. 188. Consd. Haroourt v. 
White (1860), 28 Beav. 303 ; Tyson v. Jackson (1861), 
30 Beav. 384. Distd. Cadbury v. Smith (1869), L. R. 9 Eq. 
37. Befd. Roch V. Cafien (1848), 6 Hare, 531 ; Daven- 
port V. Stafford (1851), 14 Beav. 319 ; Playfair v. Cooper, 
Prince v. Ck>oper (1853), 17 Beav. 187 ; DIx v, Burford 
(1854), 19 Beav. 409 ; Brougham v. Poulett (1865), 19 
Beav. 119: Bullock v. Downes (I860), 3 L. T. 194 ; Re 
Lyman’s Trust & Trustee Relief Amendment Act, 1860 
(1860), 2 L. T. 662 ; Carey v. Cuthbert (1873), 22 W. R. 249 ; 
Re Rowe, Jacobs v. Hind (1889), 58 L. J. Ch. 703 ; Re 
Smith, Henderson-Roe v. Hitohins (1889), 42 (Dh. D. 302 ; 
Re Davis, Re Davis, Evans v. Moore, [1891] 3 Ch. 119 ; 

Jordison, Raine v. Jordlson, [1922] 1 Ch. 440. Mentd. 
Bond V. Graham (1842), 11 L. J. Ch. 306 ; Edgar r, 
Reynolds (1868h 4 Jur. N. S. 399 ; Noble v. Brett (1853), 
24 Beav. 499 ; Ballard v. Marsden (1880), 49 L. J. Ch. 614. 

840. .] — (1) Upon a con- 

structive admission of assets : — Held : residuary 
legatees were entitled to immediate payment of 
their legacies ; under circumst^ces, with 


, , 88® i« Unless exectdor dt legatee same person.) — Hdd : the hand to pay & the hand to receive being cue & the same. 

the Statute of Limitations had no application . — Re Yatks (1902), 22 C. L. T. 413 ; 4 O. L. R. 680 ; 1 O. W. R. 630. — CAN. 
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8ed, 1. — Principal moneys: Sub-sect. 1, D. (6) ii., 

E. <fe P.] 

interest beyond the time allowed by Beal Property 
Limitation Act, 1883 (c. 27), s. 40. 

(2) With respect to interest it is doubtful 
whether the benefit of the statute [Beal Property 
Limitation Act, 1833 (c. 27)] is claimed by the 
answer. But assuming it to be so, I am of opinion, 
that if a share of residue such as this is within 
sect. 40 of the statute, circumstances have occurred 
which take it out of that sect. & bring it within the 
rule laid down in PhiUipo v. MunningSt No. 839, 
ante (Knight Bruce, V.-C.). — Dinsdalb if. 
Budding (1842), 1 Y. & C. Ch. Gas. 266 i 62 E. B. 
883. 

841. — When a fund is set 

apart to answer an annmty. Statute of Limitations 
cannot be set up against the residuary legatee on 
the death of the a^uitant forty years afterwards ; 
but it can as against a pecumary legatee, whose 
legacy was payable on testator’s death. — Bright 
V. Larcher (1869), 27 Beav. 130 ; 64 B. B. 61 ; 
affd., 4 Be G. & J. 608, L. JJ. 

Annotations Refd. Re Rowe, Jeioobs v. Hind (1889), 68 

L. J. Ch. 703. Mentd. Bright v. Legerton (No. 1) (1860), 

29 Beav. 60. -s v / v 


842. — — .] — A testatrix gave cer- 

tain property, consisting partly of realty & partly 
of personalty, over which she had a power of 
appointment, & also all her own property to three 
gentlemen, whom she also appointed her exors., 
upon trust to pay the income to her daughter for 
life, Sc after her daughter’s death, upon trust to 
pay several charitable legacies, & she constituted 
her exors. residuary legatees. On a bill, filed 
nearly thirty years after testatrix’s death, to 
obtain payment of one of the legacies : — Held : 
the legacy was barred by Statute of Limitations, 
& there was no trust so as to take it out of the 
operation of the statute, inasmuch as there had 
been no fund set apart for the payment of it. — 
Cadbury v. Smith (1869), L. B. 9 Eq. 37 : 24 
L,T.62; 18W. R. 106. 

Annotations : — Consd. Re Stephens, Warburton v. Stephens 
(1889), 43 Ch. D. 39. Mentd. Payne t?. Tanner (1886), 
65 L. J. Ch. 611. 


843. Declaration by executor.] — 

Tyson v. Jackson, No. 1616 , post. 

844. Devise of realty — Charged with 

legacies.] — Where lands are devised to trustees, 
&> an express trust is created for the payment of 
legacies, the claim of the legatees, is not barred 
by Statute of Limitations ; & therefore, where a 
bill was filed by the cestuis que trust, mol’s than 
twenty years ctfter testator’s death against the 
representatives of the deceased trustee, who had 
sold the estates, &; committed a breach of trust : — 
Held : his real & personal estates was liable to 
make good the legacies, with interest at £4 per 
cent, from the expiration of one year from the death 
of testator.— Watson v. Saul (1869),- 1 Giff. 188 ; 
33 L. T. O. S. 66 ; 6 Jur. N. S. 404 ; 7 W. R. 197 ; 
65 B. B. 880. 

AnnMion:— Const. Re Jordlson, Ralne r. Jordison, [1922] 

1 Ch. 440. 

"“T r; •] — (1) devise of 

re^ estate, subject & charged with legacies, does 
not create an express trust in favour of the legatees, 
& ^erefore such legacies are barred by Beal Pro- 
perty Lunitation Act, 1833 (c. 27), after twenty 
years, unless there has been some payment or 
signed acknowledgment, 

(2) The existence of prior charges upon the 
property upon which the legacy is charged will not 


prevent “ a present right to receive ” from 
accruing within Beal Property Limitation Act, 
1833.— I^UD V. Proud (1862), 32 Beav. 234 ; 32 
L. J. Oh. 126 J 7 L. T. 663 j 11 W. B. 101 ; 66 
B. B. 92. 

Annotation: — As to (1) Beld. Cunnloffham v. Foot (1878), 
8 App. Cas. 974. 

846. Assent of executor to bequest 

of residues — ^An exor. by assenting to a bequest of 
residue, does not thereby constitute himself a 
trustee of the fund so as to prevent the operation 
of Statute of Limitations. 

A. bequeathed her residuary personalty to her 
nephew J. & appointed her sister B. extrix. 
B. apparently thinking there was an intestacy as to 
the residue, in the residuary account prepared for 
the Revenue authorities, declared it was correct, 
& offered to pay duty on a certain sum as “ being 
the said residue & moneys to which I am entitled, 
& intend to retain to my own use & for the use of 
J., being a sister & a descendant of a brother of the 
deceased ” : — Held : B. had not thereby declared 
a trust of the residue for J. so as to prevent Statute 
of Limitations from running against J. — Be Rowe, 
Jacobs v. Hind (1889), 68 L. J. Ch. 703 ; 61 L. T. 
681, C. A. 

Annotations : — Gonad. Re Lacy, Royal General Theatrical 
Fund Aisocn. v. Kydd, [1899] 2 Ch. 149 ; Re Mockay, 
Mackay v. Gould, [1906] 1 Ch. 25 ; Re Gompertz, Parken 
V. Gompertz (1910), 105 L. T. 664. 

847. Constructive trust.] — A suit 

to recover a legacy from an exor. is within Real 
Property Limitation Act, 1874 (c. 67), s. 8, unless 
the legacy is vested in him on express trusts, 
A mere constructive trust will not prevent the 
statute from being a bar. — Be Bavis, Evans v. 
Moore, [1891] 3 Ch. 119 ; 61 L. J. Ch. 86 ; 65 
L. T. 128 ; 39 W. R. 627 ; 36 Sol. Jo. 624, C. A. 


Annotations : — Conad. Re Barker, Buxton r. Campbell, 
[1892] 2 Ch. 491 ; Re Lacy, Royal General Theatrical 
Fimd AsBOcn. v. Kydd, [1899] 2 Ch. 149 ; Re Mackay, 
Maokay v. Gould, [1906] 1 Ch. 25. Befd. Re Owen, [1894] 
.3 Ch. 220 ; Re Timmls, Nixon v. Smith, [1902] 1 Ch. 176 ; 
Re Richardson, Pole v, Pattenden, [1920] 1 Ch. 423 ; 
Toates v. Toates, [1926] 2 K. B. 30. 


E. Mortgages. 

See, now, Beal Property Limitation Act, 1874 
(c. 67), 8. 8. 

848. Limitation relates only to recovery of 
money — Not to recovery of land.] — B. mortgaged 
land in fee to J., subject to a proviso of cesser upon 
payment of the money secured upon a day more 
than twenty years before the passing of Real 
Property Limitation Act, 1833 (c. 27). Within 
twenty years before the passing of the statute, B, 
acknowledged that the mtge, money was unpaid. 
On ejectment brought by the heir of J. within five 
years after the passing of the statute, the jury found 
that the mtge. money was unpaid : — Held : the 
ejectment was not barred by sect. 2, B.’s possession 
not being adverse at the time of passing the 
statute, & therefore the lessor of pltf. having, 
by sect. 16, five years from that time to bring the 
action, though no proof was given that he had ever 
been in possession, or received rent or interest. 

Sect. 40 [of Re^ Property Limitation Act, 1833 
(c. 27)] is not applicable ; for this action is to 
recover the land, whereas sect. 40 relates to actions 
brought to recover the money (Littledale, J.). — 
Boe d. Jones v. Williams (1836), 6 Ad. & El. 291 ; 
2 Har. & W. 213 ; 6 Nev. & M. K. B. 816 ; 6 
L. J. K. B. 231 ; 111 E. R. 1176. 

Annotations : — Conid. Dearman v. Wyche (1839), 9 Sim. 

570 ; Wrlxon v. Vize (1842). 3 Dr. & War. 104 ; Heath 

V. Pugh (1881), 6 Q. B. D. 346. Refd. Du VIgier e. Lee 

(184^, 2 Hare, 326 ; Garrard v. Tuck (1849), 8 C. B. 231; 
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Doe d. Palmer v, Eyre (1861), 17 Q. B. 366 ; Thorp v. 
Facey (1866), Har, & Ruth. 678 ; Hemming e. Blanton 
(1873), 42 L. J. 0. P. 168 ; He Frlahy, Allison v. Frlsby 
a889), 43 Ch. D. 106. 

849. Foreclosure suit.] — Real Pro- 

perty Limitation Act, 1833 (c. 27), s. 40, may be 
pleaded to a biU of foreclosure. A foreclosure 
suit being, in fact, a suit for the recovery of the 
money secured by the mtge. — D barman v. Wychb 
( 1839), 9 Sim. 670 ; 9 L. J. Ch. 76 ; 69 B. R. 478. 

Annotations : — Consd. Henry v. Smith (1842), 2 Dr. & War. 
381 ; Wrlxon v. Vize (1842), 3 Dr. & War. 104 ; Du 
Vigler V. Lee (1843), 2 Hare, 326 ; Dingle t>. Ooppen, 
Coppen V. Dingle, [1899] 1 Oh. 726 : He Lloyd, Lloyd r. 
Lloyd, [1903] 1 Ch. 385. Refd. Sinclair u. Jackson (1863), 
17 Beav. 406 ; Bolding v. Lane (1862), 3 Gifl. 661 ; 
Badeley v. Consolidated Bank (1886), 34 Ch. D. 636. 

860. .] — (1) Under Real Pro- 

perty Limitation Act, lo33 (c. 27), s. 42, & Civil 
Procedure Act, 1833 (c. 42), s. 3, a mtgee. of land, 
whose mtge. debt & interest are secured also by 
a bond or covenant, is entitled in a foreclosure suit 
to charge the mtged. estate with the full arrea^ 
of interest accruing on the mtge. debt, within 
twenty years before the institution of the suit. 

(2) The price of redeeming the mtged. premises 
is the same in a suit by the mtgor. to redeem as it 
would be in the like circumstances in a suit by the 
mtgee. to foreclosure. 

(3) Semble : if the debt & interest are secured 
only by the mtge., the mtgee. is entitled to no more 
than six years’ arrcar of interest. — Du Vigier v. 
Lee (1843), 2 Hare, 326 ; 12 L. J. Ch. 345 ; 7 
Jut. 299 ; 67 E. R. 134. 

Annotations: — As to (1) Consd. Hunter v. Nockolds (1850), 
1 Mac. & G. 640. Aiyd. Elvy v. Norwood (1852), 6 De G. 
& Sm. 240. Conid. Round v. Bell U861), 30 Beav. 121 ; 
Shaw u. Johnson (1861), 1 Drew. & Sm. 412 ; Dingle v. 
Coppen, Ooppon v. Dingle, [1899] 1 Ch. 726 ; He Lloyd, 
Lloyd V. Lloyd, [1903] 1 Ch. 385. Reid. Bolding v. Lane 
(1862), 3 Glff. 661 ; PUe v. Pile (1876), 23 W. R. 440. 
As to (3) Refd* Blower v. Blower (1858), 32 L. T. O. 8. 193. 
Oenerally, Refd. Sinclair v, Jackson (1853), 17 Beav. 405. 


851. 


Action for damages against third 


par^ — Failure to pay money secured on land.]- 

Re Powers, Lindsell v. Phillips, No. 916, post. 

852. Personal remedy on covenant — In mort- 
gage deed.] — Sutton v. Sutton, No. 767, ante. 

863. Though estate reversionary.] — 

Kirkland v. Peatfield, No. 878, post. 

864. In collateral bond.] — When a mtge. 

debt is secured by a collateral bond the remedy on 
the bond is, under Real Property Limitation Act, 
1874 (c. 67), 8. 8, barred by the lapse of twelve 
years since the last payment of interest or acknow- 
ledgment of the debt, equally with the remedy 
against the land comprised in the mtge. — ^Pbarn- 
siDE V. Flint (1883), 22 Ch. D. 679 ; 62 L. J. Ch. 
479 ; 48 L. T. 154 ; 31 W. R. 318. 

Annotations ; — Reid. He Powers, Lindsell v. Phillips (1886), 
30 Ch. D. 291 ; Re Filsby, Allison v. ihrisby (1889), 43 
Ch. D. 106 ; Re Lacey, Howard v. Llghtioot, [1907] 
1 Oh. 330. 


878, post. 
859. — 


855. Whether available anOnst surety.]— 

By a mtge. deed dated in 1872, P. the mtgor. & 
M. as his surety, jointly & severally covenanted 
for payment of the mtge. debt with interest on 
June 10, 1873. F. paid the Interest till 1880, but 
paid nothing afterwards. M. died in 1888, never 
having made any parent or given any acknow- 
ledgment. The extrix. of the mtgee. claimed to 
be a creditor against M.’s estate for the mtge. 
debt & interest : — Held : assuming Real Property 
Limitation Act, 1874 (c. 57), s. 8, to apply to an 
action brought on a covenant in a mtge. deed, 
not against the mtgor. as in Sutton v. Sutton, No. 
767, ante, but against a surety, the payment of 
interest by the mtgor. prevented the statute from 
running in favour of the surety, Sc the right against 
M.’s estate was not barred, — Re Frisby, Allison 
V. Frisby (1889), 43 Ch. D. 106 ; 69 L. J. Ch. 94 ; 
61 L. T. 632 ; 38 W. R. 66 ; 6 T. L. R. 40, C. A. 

Annotations : — Consd. Re WoImorshauBen, Wolraerehausen 
V. 'Wolmershausen (1890), 62 L. T. 641 ; Re England, 
Steward v. England, [1895] 2 Ch. 820 ; Bamoa v. Qlenton, 
[1898] 2 Q. B. 223. Refd. Kirkland v. Peatfield, [1903] 
1 K. B. 756 ; Re Lacey, Howard v. Lightfoot, [1907] 1 
Ch. 330. 

856. Mortgage of reversionary Interest In realty.] 

— Hugill V. Wilkinson, No. 1365, post. 

857. .] — Re Owen, No. 889, post. 

858. .] — Kirkland v. Peatfield, No. 

Sc personalty — Rights In respect of 
realty barred.] — Re Witham, Chadburn v. Win- 
field, No. 1367, post. 

860. .] — ^A person entitled under 

a will to a reversionary interest in a residuary trust 
fund, consisting of the proceeds of personalty & 
of land devised upon trust for sale, mortgaged his 
interest to secure the repayment of a sum of money. 
No interest was paid & no acknowledgment of the 
debt given within twelve years from the date when 
the principal money became due. The mtgor. 
died insolvent & his interest in the fund was claimed 
by his trustee in bkpey., on the ground that the 
rights of the mtgee. were statute-barred, & by the 
mtgee., who contended his rights were not barred : 
— Held : the mtgee.’s right against such part of 
the fund as consisted of the proceeds of the sale 
of land was barred by Real Property Limitation 
Act, 1874 (c. 67), s. 8, but he was entitled enforce 
his security against so much of the mtgor. ’s interest 
in the fund as consisted of personalty. — Re 
Jauncby, Bird v. Arnold, [1026] Ch. 471 ; 96 
L. J. Ch. 377 ; 134 L. T. 728 ; 70 Sol. Jo. 627. 

F. Rent, Rentcharges and Royalties, 

See, now. Real Property Limitation Act, 1874 
(c. 67), 8. 8. 

861. Rent — Secured by deed.] — Lewis v. 
Graham (1885), 80 L. T. Jo. 66. 


851 i, Action for damages against 

third party — Failure to pay money 
secured on land .] — Wilson v. Graham 
(1906), 16 Man. L. R. 101.~CAN. 

8521. Personal remedy on covenant — 
In mortgage deed.}—Z% Vlot. o. 16 (O), 
B. 11, merely limits suits which directly 
affect the land or Its proceeds to ten 

J rears, but an action on a covenant 
a a mtge. for the payment ol the 
mtm. money may stDl be brought 
within twenty years. — Allan v. 
MoTaviSH (1878), 2 A. R. 278. — CAN. 

954 J. ■ — — In collateral bond .] — 
Bulakhi Gantj Shet V. Tukarambhat 
Bin Motirambhat 1890), I. L. R. 
14 Bom. 377.--IND. 

t. Right to foreclose — Whether 
iiwifed.l—There is nothing In law to 
limit the time within which a mtgee. 
may foreclose, if, notwithstanding 


one or more default, the mtgee.’s right 
Is not repudiated, but recognised. 
The mtgee.’s right to sue for possession 
accrues upon the final foreclosure. Sc 
he can sue at any time within twelve 
years from that date. — Buldeen v. 
MussT Golab Kookwbr (1867), Agra, 
F. B. 102.--IND. 

a. Mortgage under Land Transfer 
Act, 1870 — lAmttaiion applies to land 
(t money .] — Shirley v. Tapper (1904), 
23 N. Z. L. R. 849.— N.Z. 

b. Right to recover on morigtwo 
barredr—Morigage still defence to action 
of ejectment.]-— Do^ d. Slason v. 
Hanson (1867), 3 All. 427.— OAN. 

0 . Land mortgaged outside proviU' 
dal jurisdiction — Limitation applic- 
able.]— Real Property Limitation Act, 
1892, 8. 24, applies to any land, as 
well outside as within the province. — 


MoLenaohan V. Hkthbrinoton (1892), 
8 Man. L. R. 357.— CAN. 

d. Equitable mortgage by deposit .] — 
The Statute of Limitations is a valid 
defence to a bill to enforce a security 
by deposit of deeds without writing 
where the deposit was made more than 
fifteen years before suit, & there 
has been no subsequent pa 3 rment of 
principal or interest, or acluiowledg* 
ment by the depositor. — Kemp v. 
Douglas (1875), 1 V. L. R. (Eq.) 92. — 
AUS. 

e. .] — Barnet v. Williams 

(1889), 15 V. L. R. 205.— AUS. 
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f. Tithe rentcharge.] — No more 
than six years’ arrears of tithe rent- 
charge can be recovered by the owner 
of such tithe rentcharge from the 
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Limitation or Actions. 


Sect. 1. — Principal moneye : Siib-sect. 1, F., O. & 
subset, 2» A.e B* & C. (a).] 

862. Rent or royalty — Mining lease.] — A 

lease, dated in 1859, of mines contamed a coven^t 
by the lessees to pay a rent or royalty in respect of 
minerals from other lands carried, by or by the 
authority of the lessees, over the surface of the 
mining ground. In 1883 an action on the covenant 
was brought to recover royalties in respect of 
minerals so. carried since 1866 ; — Held .* 37 & 38 
Viet. c. 67, 8. 8, did not apply ; but pltf. was 
entitled to an account of the royalties become 
payable since 1866. — Darley v. Tennant (1886), 
63 L. T. 257. 

863. Rentcharge — Granted by will.] — James v. 
Salter, No. 1134, post. 

864. .] — Shaw v. Crompton, No. 758, ante. 

G. Simple Contract Debts Charged on Land. 

See No. 84, ante. 


(1861), 20 L. J. Ch. 393 ; 17 L. T. O. S. 302 ; 16 

Jur. 942. ^ ^ 

Annotaiion .— Diitd. Mutlow v. Bigg (1874), L. R. 18 Eq. 

246. 

868. Money due on bond by ancestor.] — 

Roddam V. Morlby, No. 772, ante. 

869. Money payable under covenant — Money 
never raised.] — A testator, having covenanted with 
trustees for the payment of a sum of money after 
his death, to be held upon trusts under which 
his son was tenant for lue, & charged the same 
with interest upon certain land, by hxs will devised 
the land, subject to the charge, to his son in fee. 
The money was never raised, nor any interest 
actually paid in respect of it, but the son entered 
into possession of the land & for more than twelve 
years received the rents & profits ; — Held : the 
son not being liable to pay the interest on the 
charge no presumption of payment of interest 
by him, on the ground of any duty to keep down 
the charge, could be made ; & therefore the claim 
of the trustees under the covenant of the testator 


H. Other Cases. 

See Real Property Limitation Act, 1874 (c. 67), 
s. 8. 

865. Right to marshal real estate — Right of 
simple contract creditor.] — A simple contract 
creditor who has acquired a right of marshalling 
real estate is not barred by the lapse of less than 
twenty years. 

Upon the death of a testator who had devised 
his real estates for payment of his debts a bill was 
filed on behalf of his creditors, both by specialty 
& simple contract, to have his assets administered 
& his real estates marshalled. In that suit a 
receiver was, in 1821, appointed of all his estates. 
It was afterwards discovered that testator had 
died seised of an estate which had not passed by 
his will, but had descended to his heiress at law, 
M., upon whose death, in 1822, it descended to 
O. In 1840, eighteen years after M.’s death, a 
supplemental bill was filed against O. by one of 
the pltfs. in the original suit, being a simple con- 
tract creditor of the testator, praying to have 
the benefit of that suit as against the descended 
estate ; — Held : as the origin^ suit was treated 
as a suit, for the administration of all testator’s 
real estates, & as pltf. sought to affect the 
descended estate by standing in the place of the 
specialty creditors, he was not barred by Statute 
of Limitations, but was entitled to nave the 
descended estate marshalled in his favour. — 
Vickers v. Oliver (1842), 1 Y. & C. Ch. Cas. 
211 ; 11 L. J. Ch. 112 ; 6 Jur. 273 ; 62 E. R. 
859. 

Annotaiion: — Refd. Fordham v. Wallis (1853), 10 Hare, 

217. 

866. Vendor’s Hen for purchase-money.] — Toft 
V. Stephenson (or Stevenson), No. 1010, post. 

867. Produce of realty — Directed to be sold.] — 
Qu. : whether the produce of real estate directed 
to be sold is a “ sum charged upon or payable 
out of land ” within Real Property Limitation 
Act, 1833 (c. 27), s. 40. — Pawsey v. Barnes 


against his personal estate was barred by Real 
Property Limitation Act, 1874 (c. 67), s. 8. — 
He England, Steward v. England, [1896] 2 
Ch. 820 ; 66 L. J. Ch. 21 ; 73 L. T. 237 ; 44 
W. R. 119 ; 39 Sol. Jo. 704 ; 12 R. 639, C. A. 

Annotations: — Apld. Re Allen, BasBett v. Allen, [1898] 2 

Ch. 499. Befd. Re Lacoy, Howard v. Lightfoot (1907), 

76 L. J. Ch. 316. 

870. All realty subject to charge — Specific 
devise of part & of residue — Charge paid out of 
residue — Contribution from specific devisee.] — 

A testator, by his will dated Jan. 11, 1846, devised 
his real estate & bequeathed his person^ estate 
to trustees, upon tinast for sale & to hold the pro- 
ceeds of sale upon trust to pay his debts, & to hold the 
residue on trust to pay the income to his wife for 
her life, with remainder in trust for his children 
living at her death, or the issue of those then dead 
leaving issue then living. By a codicil dated 
Jan. 30, 1855, testator revoked the devise of 
real estate contained in Ids will so far as regarded 
certain specified closes of land, & he devised those 
closes to his wife for her life, with remainder to 
ids two sons in equal shares as tenants in common 
in fee. The whole of the real estate was subject 
to a charge of £3,000 created by a predecessor of 
testator. In 1865 the trustees sold the greater 
part of the real estate, other than that specifi- 
cally devised by the codicil, & out of the proceeds 
paid the £3,000, & some of testator’s own debts. 
The widow died in 1895. After the sale until 
her death she received the income of the residue 
of the proceeds of sale & also the rents of the 
unsold land, including those of the specifically 
devised land. She never gave to the trustees 
any acknowledgment of the liability of the 
specifically devised land to bear a proportionate 
part of the £3,000, or paid to them any part of 
■ e £3,000, or any interest thereon : — Held : the 
widow being under no legal obligation to pay 
any part of the £3,000 or any merest thereon, 
the right of the persons interested in the real 
estate, other than that specifically devised, to 


owner of the lands. — Ecclesiastic a; 
Combs, v. Slioo (Marquis) (1855; 
5 I. Ch. R, 46 ; 7 Ir. Jur. 261.— IR. 

f . .1 — ^Netterville V. POWEl 

61), 13 It. Jut. 123.— IR. 

h. Quit-rent.'] — Quit-rent, belnj 
vested in the Crown, is not bound b; 
the Statute of Limitations.— HAiToi 
Waddy (1837), 2 Jo. Ex. Ir. 641 
Hayes & Jo. 601. — IR, 


\ Fee farm renJl .] — ^Where such a 
rent had. remained unpaid lor more 
thQpU tw©lvo yoiirs^ & no nokixowl^dff* 


mont had been given In respect thereof, 
the same was held to bo barred by the 
Statutes of Limitations . — Re Maun- 
sell’s Estate, [1911] 1 I. R. 271.— 

IR. 

PART IV. SECT. U SUB-SECT. 1,— H. 

1. “ Money charged upon immov- 
able property.’*] — ^Babhamdes Pbasad 
V. T^a Chand (1913), 30 T. L. R. 143. 
— IND, 

, m. Taxes charged on kind — 
Limitation of munidpeUity’s right to 


sell .] — Real Property Limitation Act, 
1902, 8. 24, applies to proceedings 
taken by a municipality to sell lands 
for taxes which are a lien or charge on 
the land, & the municipality will be 
restrained by injimotlon from t^lng 
such proceedings after the lapse of ten 
years from the time when the taxes 
fell due. — Royob v. MacDonald 
(1909), 19 Man. L. R. 191.— CAN. 

n. Rates charged on land.]--- 
Statute of Ltmltations, a. 47, la not a 
bar to the enforcement of a charge 
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compel contribution out of the spceiflcally devised 
estate to the payment of the £3,000 was barred by 
Beal Property Limitation Act, 1874 (c. 67), s. 8. 
— lU Allen, Bassett v. Ailen, [1898] 2 Ch. 
499 ; 67 L. J. Ch. 614 ; 79 L. T. 107 ; 47 W. R. 
66 ; 42 Sol. Jo. 687. 

871. Money paid In redemption of land tax.] — 

Skene v. Cook, No. 960, post 

872. Money chargeable on realty — InsufQclent 
personalty of testator — Payment by executor out of 
own moneys — Right of recoupment.] — In or about 
1886 a widow, who was tenant for life of the real 
estate of her husband & also his exor., paid some 
of his debts out of her own money because his 
property was not sufficient to pay his debts, but 
took no steps by administration proceedings to 
get herself recouped out of testator’s realty for 
thirty years : — Held : (1) as to the residuary real 
estate, the widow, although she was the tenant 
for life, who as such had in fact elected to keep 
the realty intact & not recover thereout what 
she had paid out of her own moneys for testator’s 
debts, was nevertheless the person, having regard 
to Real Property Limitation Act, 1874 (c. 57), 
8. 8, who at the time she paid her husband’s debts 
had “ a present right to receive ” the moneys so 
paid, & could in an action for administration of 
the real estate of testator have recovered the 
amount, because the persons to pay were all the 
persons entitled to the real estate ; (2) with regard 
to the portion of realty bequeathed by testator 
on trust for payment of debts, the creditors 
would be barred by Real Property Limitation 
Act, 1874 (c. 67), s. 10. Accordingly, her claim 
was barred. — Re Welch, Mitchell v. Willdbrs, 
[1916] 1 Ch. 375 ; 85 L. J. Ch. 600 ; 114 L. T. 
685 ; 32 T. L. R. 314 ; 60 Sol. Jo. 368. 

Paving expenses — Recovery by local authority.] — 
See Highways, Vol. XXVI., p. 535, No. 2351. 


Sub-sect. 2. — ^When Time Begins to Run. 

A, In General. 

See Real Property Limitation Act, 1874 (c. 57), 

s. 8. 

873. Present right to receive — What amounts 
to — Whether right to enforce payment.] — (1) A 
present right to receive is not in ordinary English 
the same as a present right to enforce payment 
(Lord Esher, M.R.). 

It seems to me clear that the meaning is that 
in each case the moment to be looked to is the 
moment when the charge comes into present 
operation (Lindley, L.J.). 

(2) There may be persons who are subject to 
some legal incapacity which would prevent them 
from giving a receipt or discharge, so as to bind 
them, such as infants or lunatics, & it is to meet 
such cases I think that the words “ callable of 
mving a dischar^ ” were probably inserted 
(Lord Esher, M.R.). — Hornsey Local Board 
V. Monarch Investment Building Society 
(1889), 24 Q. B. D. 1 ; 69 L. J. Q. B. 105 ; 61 


L. T. 867 ; 64 J. P. 391 ; 38 W. B. 86 ; 6 T. L. R. 

Annotaiiona : — Aa to U) Reid. .Be I r^’ ^413’ 

Be WItham, Chadbum v. Winfield, 2 Ch. 41^3. 

Generally, Mentd. Stock v-Moakin, [ 18991 2 Cb. 496 , 
R. t>. L. G. Board, Exp. Tborp (1914), 84 L. J- K. 

1184 ; Be Jaunoey, Bird v. Arnold (1928), 134 L. T. 728. 
874 . .] — Re Pabdob, McLaugh- 

lin V. Penny, No. 893, post. 

B. Money Charged on Land. 

See Real Property Limitation Act, 1833 (c. 27)* 
s. 6 ; Real Property Limitation Act, 1874 (c. 67)» 

s. 8. 

876. Sale of land — Unpaid purchase-money — 
Right accrues on completion.] — Toft v. Steven- 
son (or Stephenson), No. 1010, post. 

876. Chattel interest in land — Claim by ad- 
ministrator — Time runs from death of Intestate — 
Not from date of grant of administration.] — Re 
Williams, Davies v. Williams, No. 1181, post. 

877. Mortgage or charge on reversionary in- 
terest In realty — Whether time runs from falling 
in of Interest.] — Hugill v. Wilkinson, No. 1366, 

post. . _ 

878. Personal action on covenant.] — 

A testatrix died having devised her real estate 
to trustees in trust for A. for life, & after A. s 
death in trust to sell & divide the proceeds among 
defts. Defts. joined in executing a mtge. of their 
reversionary interest in the property to pltf. to 
secure an advance. The mtge. deed contained 
a joint & several covenant to repay the loan with 
interest. More than twelve years & less than 
twenty years after the last payment of interest 
or acknowledgment by defts. pltf. brought h.\& 
action to recover the amount of principal & 
interest due under the covenant in the mtge. 
deed. A. was still living at the date of theiaction : 
— Held : the money payable xmder the covenant 
was money “ charged upon or payable out of 
land ” wiihin Real Property Limitation Act, 
1874 (c. 67), s. 8, & the limitation of twelve years 
imposed by that sect, applied to the personal 
action upon the covenant, even though the sub- 
ject-matter of the mtge. was a reveiraion, & though 
that reversion had not yet fallen into possession 
at the date of the action. — Kirkland v. Peat- 
field, [1903] 1 K. B. 756 ; 72 L. J. K. B. 355 ; 
88 L. T. 472 ; 51 W. R. 544 ; 19 T. L. R. 362 ; 

47 Sol. Jo. 420. ^ noiQi 9 

Annotafion :—FoM. Re Fox, Brooks v. Marston, [1913] 2 

Ch. 75. 

* 

C. Legacies. 

(a) In General. 

879. Time runs from present right to receive— 
Legacy payable on happening of future event.] 

Prior v. Horniblow, No. 823, ante. 

880 , .] — By will, dated in 1829, 

testator gave to A. £800 “ to enable liim to teke 
his father’s farm after his decease, if the landlord 
will consent, or to place him in any other situation 
which the trustees might think fit” & if ^ot, 
then the interest was to be paid to A. for life. 


under Local Government Act, 1903, 
B. 341. — Richmond Oobpn. v. Federal 
Building Society, [1909] V. L. R. 
413.— AUS. 

PART IV. SECT. 1. SUB-SECT. 2.— A. 

o. From dale of judgment.] — Bank 
or Montreal v. Cornish, Temp. 
Wood, 272.— CAN. 

p. Appeal against part of decree — 
Decree affirmed on appeal — Period from 
tohich limitation runa after an appeal.] 
— Sakhalohand Rikhawdas V. Vel 


CUAND Qujar (1393), I. L. R. 18 
Bom. 203.— IND. 

PART IV. SECT. 1, SUB-SECT. 2.— B. 

q. Judgment regiatered aa mortga^fe 
on debtor's land— Time runa from date 
of judgment — Not of mortgage .] — John- 
son V. Lowry, [1900] 1 1. R. 316. — 

IR. 

r. Interest paycdfle on mortgage — 
Principal due on default in interest — 
Time runa from flrtA deJauU.] — ^MoFad* 


DEN V, Brandon (1904), 24 C. L. T. 
393 ; 8 O. L. R. 610 ; 4 O. W. R. 349. 
—CAN. 

PART IV. SECT. 1. SUB-SECT. 2.— 
C. (a). 

879 i. Time runa from present right 
to receive — Legacy payable on happening 
of future event ]— Barter v. Carter 
(1895), 16 N. S, W. L. R. (Eq.) 129.— 
AUS. 

879 li. .] — Waddell v. Har- 

SHA.W, [19051 1 I. R. 416, — IR. 
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Limitation op Actions. 


\ 

Sect, 1 . — Principal moneye: Stib-eed, 2, C, (a) & 
(b), <fe D.; euh-secte. S & 4, A. (a).] 

with remainder to his son, if he ^ould have 
any. Testator died the same year. In 1831 A. 
went to America, where he died Intestate & un- 
married in 1864. No part of the legacy or interest 
was ever paid to A. or applied for benefit. In 
1866 A.’s administrator filed this suit for the 
legacy, with interest since the testator’s decease J 
— Held : Statute of Limitations was no bar. — 
Lord v. Lord (1857), 8 Jur. N. S. 486. 

881. Effect of prior charge — On property 

charged with legacy.] — The legatees whose claims 
are subsequent to the mtge. have never yet been 
in a position to claim payment of their legacies 
against the mtgees., & tlierefore I cannot hold 
them at all affected by the past dealings with 
this estate. They could never have insisted on 
the appropriation of any part of the estate for 
payment of their legacies, till the mtgees. were 
paid off, & they are not therefore in default 
(WiGRAM, V.-C.). — Faulkner v. Daniel (1843), 
3 Hare, 199 ; 07 E. B. 356 ; evb nom, Falkner 
V. Daniel, 8 Jur. 29. 

Annotations : — Mentd. Davis v. Chanter (1848), 2 Ph. 546 ; 

Byam t>. Sutton (1864), 19 Beav. 666 ; Dowdcewell t). 

Dowdeewell (1878), 9 Oh. D. 294. 

882. .] — Proud v. Proud, No. 

845, ante. 

883. Legacy payable out of proceeds of 

sale — Discretionary power to postpone sale.] — 

Re Hull, Melhuish v. Fletcher (1890), 40 Sol. 
Jo. 257. 

884. Legatee '•'also "^executor — Limitation not 
operative — Lunacy of executor — Adml^tration 
granted to third party.]— (1) By the will of a 
testator who died in 1827, of which W. was sole 
exor., a legacy was bequeathed to E., who died 
in 183(t^ having bequeathed her residuary personal 
estate to W. E.’s will was proved in 1835 by W., 
who was afterwards found lunatic from Dec. 3 
1840. On Oct. 12, 1848, administration with the 
will annexed of testator’s estate, during the 
lunacy, was granted to M. W. ied in 1857, A 
in Dec. 1858, a bill was filed for the administra- 
tion of his estate. The legacy had never been 
paid. The Statute of Limitations which applies 
to the recovery of legacies was passed in 1833 : 
— Held : a present right to receive the legacy, 
within Real Property Limitation Act, 1833 (c. 27), 
8. 40, did not accrue to anyone until the adminis- 
tration granted to M. in Oct. 1848 ; & hence 
the righ^to sue for the legacy was not barred. 

(2) Where the person liable for the payment 
of a legacy, & the person entitled to receive it, 
are the same, no question of limitation imder the 
statute can arise. — Binns v. Nichols (1866), 
L. R. 2 Eq. 256 ; 35 L. J. Ch. 636 ; 14 W. R. 727. 

Av^tation :-—As <o (2) Conad. Re Pardoe, McLaughlin v. 

Penny, [1906] 1 Ch. 265. 


886. rJ — Be Shaobb’s Estate, Sbagbr v. 

Aston, No. 902, post, 

887. .] — ^A married woman, who had a 

general testamentary power of appointment over 
a trust fund, which was subject to the life interests 
of herself & her husband, but had no separate 
property & no other power of disposition or ap- 
pointment over property, by her will, dated in 
1866, not referring to the power, bequeathed a 
sum of £400 to her brother, & the residue of all 
her properties, of whatsoever kind, “ & any pro- 

eities which may have become to me, or may 
ecome to me hereafter by will or otherwise,” 
to her husband, whom she appointed exor. She 
died in 1886, leaving her husband & brother 
surviving. The will was not discovered until 
1888. It was disputed by the brother, but was 
proved by the husband in 1889. The question 
was whether the legacy of £400 was presently 
payable : — Held : the Tinll must he construed as 
an appointment of the reversionary fund, as to 
£400 part thereof to the brother, & as to the residue 
thereof to the husband ; &, therefore, the legacy 
of £400 was not payable until the reversionary 
fund actually fell into possession. 

Time would not begin to run until the property 
had been actually got in by the exor. (ICay, J.). 
— Re Ludlam, Ludlam v. Ludlam (1890), 63 L. T. 
830. 

Annotation Bold. Re Wallord, Kenyon r. Walford (1911), 

81 L. J. Ch. 128. 

888. Only available assets reversionary — 

Immediate realisation of interest inadvisable.] — 

Where it is for the benefit of all entitled that a 
reversionary interest should not be realised at 
once, a legatee, whose legacy could not be paid 
out of any other fund than this reversion, is 
entitled, not only to six years’ interest, but to 
interest from the expiration of one year from the 
death of testatrix. — Re Blackford, Blachford 
V, WORSLEY (1884), 27 Ch. D. 676 ; 54 L. J. Ch. 
215 ; 33 W. R. 11. 

Annotations : — Refd. Re Johnson, SJy v. Blake (1885), 29 

Ch. D. 964. Mentd. lie Campbell, Campbell v. Campbell. 

[1893] 3 Ch. 468. 

889. Time runs from when legacy first payable 
— If legatee can require sale of fund — Before failing 
Into reversion.] — \^€re a testator gives a legacy 
charged on a contingent reversionary interest in 
land &> not payable out of his personal estate, 
the time during which the legatee can recover 
begins to run from the date when the legacy was 
fir^ made payable, not from the date when the 
reversionary interest falls into possession. The 
remedy of a legatee whose legacy is simply charged 
on a contingent reversionary interest in land is 
by mtge. or sale of that interest, & not, in the 
absence of a direction by testator to that effect, 
by foreclosure ; therefore he cannot bring an 
action for recovery of the land, & his right of 
action does not accrue when the reversion falls 


(6) Reversionary Legacies, 

886, Time runs from falling In of reversion.] — 

A legacy was bequeathed out of testator’s rever- 
sion^ interest in stock i—Held : (1) the legacy 
earned interest only from the time when the 
reversion fell in ; (2) the time from which interest 
on a legacy w^ payable, was the period from which 
Statute of Limitations began to run. — E arle v. 
Bellingham (No. 2) (1857), 24 Beav. 448 ; 27 

1237 ; 6 W. R. 46 ; 63 E. R. 430. ' 

<0 (1) Conad. Walford t). Walford, 11912] 
n’ Johnson, Sly t>. Blake (1886), 29 Ch. 

D. 964 . Homsev L. B. v. Monarch luyestment Bldff. Boc. 

_Asto (2) Consd. Hornsey L. B. « 


in, as provided by Real Property Limitation Act, 
1874 (c. 67), s. 2, but at the time when the legacy 
was made payable by the will & such right is 
governed by Real Property Limitation Act, 1874 
(c. 67), 8. S.~Re Owen, [1894] 3 Ch. 220; 63 
L. J. Ch. 749 ; 71 L. T. 181 ; 43 W. R. 66 ; 38 
Sol. Jo. 617 ; 8 B. 660. 

Annotations : — Oonid. Re Wltham, Chadbnm v, Wlnflold, 
[1922] 2 Ch. 413. Mentd. Re Lloyd, Lloyd v. Lloyd. 
[1903] 1 Oh. 886. 

D. Personal Estate of Intestates, 

See Note on p. 402, ante, 

890. From last possession of assets.] — A dams 
V. Babrt, No. 826, ante. 
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oaI**’ . •]— Johnson, Sly v. Blake, No. 

808, ante, 

892. l^esent right to receive — Receipt from 
^presentatives — Not debtors to estate.! — Re 

JOHNSON, Sly v. Blake, No. 808, ante, 

— 7“ Right to recover payment — By action 

1864, a trust fund, payable to B. 
^ administratrix of the intestate appointee 
of the fund, was paid to E. & to her husband, G., 
in her right, E. was beneficially entitled to one 
fund, & the other moiety was payable 
^ j '* ^ exors. of M., in whose estate 

E. had a life interest. G. paid the money into 
his private banking account, & never accounted 
tor or gave any acknowledgment in respect of it. 

in 1884, J. in 1886, & E. in 1903. In an 
action by the administrator de bonis non of the 
appointee for a declaration ttiat G.’s estate was 
liable to make good the portion of the fund un- 
accounted for, the exor. of G.’s residuary legatee 
pleaded the statutory bar under Law of Property 
^endment Act, 1860 (c. 38), s. 13 -.—Held : 

^ right to receive ” the share within 

the sect. 13 meant a right in the person capable 
®f Riving a discharge ” of recovering payment 
of the share into his own bands by an action at 
law, & inasmuch as J . could not have sued his 
S't law, there was in 1864 no person 
who had a present right to receive the share in 
question and consequently the statute had not 
run. The fact that J. might by suit in equity 
agaii^t his co-exors. for the administration of the 
appointee’s estate, have secured to M.’s estate 
the share in question, did not constitute him a 
person to whom “ a present right to receive the 
same ” had accrued within sect. 13. 

If' seems to me that a “ present right to receive 
the same ” moans a right to recover by legal 
proceedings (Kekewich, J.). — Re Pardob, 
McLaughlin v. Penny, [1906] 1 Ch. 266 ; 76 
L. J. Ch. 161 ; 94 L, T. 88 ; 54 W. R. 210 ; revsd, 
on other grounds, [1906] 2 Ch. 340, C. A. 

894, Administration suit against co- 

executors.] — Re Pardoe, McLaughlin v. Penny, 
No. 893, ante, 

895. From grant of administration — To repre- 
Mntatlves of original administrators.] — Martin v. 
Beauchamp (Earl), [1888] W. N. 247. 


Sub-sect. 3. — Disabilities. 

896. Of person Uable to pay— Lunacy— Limita- 
tion operative.] — A legatee, after the lapse of 
twenty-tliree yeai*s, sent in a claim for his legacy. 
The surviving extrix. had, during part of the 
time, been a lunatic : — Held : her lunacy was no 
bar to Statute of l4imitations running. — Boldero 
V, Halpin, Ex p, Hawes (1870), 19 W. R. 320. 

897. Of person having right to receive — Lunacy 
or infancy— Limitation not operative.] — Hornsby 
liOCAL Board v. Monarch Investment Building 
Society, No. 873, ante. 


Sub-sect. 4. — ^Acknowledgment and Payment. 

A. Acknowledgment. 

(a) By and to Whom Made. 

See Real Property Limitation Act, 1874 (c. 67)', 
s. 8. 

898. By whom made — Person liable lor payment 


or his agent.] — Chinnbry v. Evans, No. 912, 
post. 

899. No admission of agency.] — 

Toet V. Stephenson (or Stevenson), No. 901, poW. 

900. Trustees or agent — Sl^ed acknow- 

ledgment.] — ^Where an estate is devised to a trustee 
in trust to sell & pay testator’s debts, & subject 
thereto, in trust for A., an acknowledgment of a 
debt in writing, signed by the trustee or his agent, 
is sufficient to preserve the creditor’s right of suit 
tor twenty years after the giving of the acknow- 
ledgment. — St. John (Lord) v. Bouqhton (1838), 
9 Sim. 219 ; 7 L. J. Ch. 208 ; 2 Jur. 413 ; 59 
E. R. 342. 

Atvrwtaiions : — Oozisd. Toft v. Stephenson (1848), 7 Hare, 1. 
Reid. Toft V. Stopboneon (1851), 1 Do) G. M. & Q. 28 ; 
Fordham v. WaUis (165.S), 1 W. R. 118 ; Watson v. Saul 
(1859), 1 Qiff. 188 ; He Lacey, Howard v. Lightfoot, 
[1907] 1 CJh. 330 ; Re Jordison, Ralue v. Jordison, [1922] 
1 Ch. 440. 


901. 


Solicitor trustees.] — On Mar. 4, 


1811, an agreement was entered into for the 
purchase of freehold land for £6,300, to be paid 
on May 13, 1811, the purchasers were immediately 

E ut into possession. In 1827 the purchaser, 
efore any conveyance was made to him, & 
before he had paid any part of the purchase- 
money, died, having devised the lands to trustees. 
The trustoes disclaimed, & others were appointed 
by the Ct, of Ch. In 1834 the attorney of these 
trustees wrote to the assi^ees of the vendor, who 
had become bkpt., stating that the purchase- 
money was ready t-o be paid on the purchase being 
completed. On a bill filed by the assignees in 
1844 to enforce the lien, to which Real ^operty 
Limitation Act, 1833 (c. 27), was set up as a 
defence by answer : — Held : (1) the trustees were 
persons by whom the purchase-money was payable 
within Real Property Limitation Act, 1833 (c. 27), 
8. 40 ; (2) the acknowledgment of their attorney 
in 1834 w^ sufficient within the meaning of the 
exception in the Act to withdraw the case from its 
operation, &, for this purpose, to bind the cestuis 
que trusty although the trustees were appointed not 
by or under any powers contained in the will, 
but by the Ct. of Ch. ; (3) the answers claiming the 
benefit of the statute must be considered as alleging 
that no acknowledgment of the right to receive 
the money had been given or signed by the person 
by whom it was payable, or bis agent ; &, there- 
fore, although the bill did not allege any acknow- 
ledgment to have been made, pltfs. were entitled 
to put the acknowledgment in evidence on an 
appeal, although it was not read or proved at 
the original hearing ; (4) this only applied to the 
trustees who had admitted the agency of the 
attorney, but, against other defts. who had not 
made a simili^ admission, the assignees were 
entitled to an inquiry as to any acknowledgment 
having been given. — Toft v. Stephenson (or 
Stevenson) (1861), 1 De G. M. & G. 28 ; 21 
L. J, Oh. 129 ; 18 L. T. O. S. 114 ; 16 Jur. 1187 ; 42 
E. R. 461, L. JJ. ; previous proceedings (1848), 
7 Hare, 1 ; subsequvid proceedings (1864), 5 De G. 
M. & G. 736, L. JJ. 

AuTmUmnns :-—As to (2) Eefd. Fordham v. WaUls (1863), 1 
W. R. 118; Pears v. LalM (1871), L. R. 12 Eq. 41 ; 
Adnam v. Sandwich (1877)746 L. J. Q. B. 612 ; Lewin v. 
Wilson (1886), 11 App. Gas. 639. 

902. — — Surety to principal debtor.] — (1) S. 

being entitled, after the death of his mother, to a 
legacy of £260 charged upon land, in Nov. 1844, 
assigned his reversionary interest by way of 
mtge. to B. to secure a debt of £200 & interest. A 


PART IV. SECT. 1. SUB-SECT. 8. (1903), 23 

C. L. T. 242 ; 6 O. L. R. 262 ; 2 
t. 0/ person having right to receive t). W. R. 168, 554. — CAN. 

-Apeenoe of ddftor from province .] — a. LtiAacy,]-— TRUSTS & QUAB- 


ANTBE Co. V. Trusts Corpn. op On- 
tario (1901), 21 C. L. T. 373 ; 2 
0. L. R. 97.— CAN. 
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Limitation of Actions. 


Sect. 1 , — Principal moneys: Sub-sect. 4, A. (a) 

b«id of even date, conditioned to be void on the 
payment of £200 & interest, was executed by S. 
as principal, & his mother, the tenant for life, as 
surety, by way of collateral security for the debt. 
Interest was paid by S. the principal, up to 1828, 
& afterwards a payment in respect of interest was 
made by the surety in 1846. 8., the mtgor., died 
in 1847. The tenant for life died in 1851. A 
fund representing the legacy was standing in ct. 
to the account of the representatives of S. & his 
incumbrancers. Petition by the personal repre- 
sentative of S. for payment of the fund in ct. to 
her, on the ground that the assignment had become 
inoperative because the debt was barred by 
Statute of Limitations, dismissed. The effect of 
Real Propertv Lhnitation Act, 1833 (c. 27), s. 40, 
upon these_ facts is, that the period of twenty 
years, within which the mtgee. is entitled to sue, 
commenced at the death of the tenant for life. 

(2) The acknowledgment of the debt by the 
surety in 1846, was also sufficient to render the 
bond a subsisting & valid security against the 
principal, who was also the mtgor. 

(3) Qu. : whether Mercantile Law Amendment 
Act, 1856 (c. 97), s. 14, which provides that no 
payment or acknowledgment by a co-contractor 
shall deprive any other co-contractor of the 
benefit of certain enactments therein specified 
applies to the case of principal &; surety. — Re 
Seager’s Estate, Seager v. Aston (1867), 26 
L. J. Ch. 809 ; 29 L. T. O. S. 154 ; 3 Jur. N. S. 
481 ; 5 W. R. 548. 

903. One devisee — Effect as against co- 

devisee.]— Dickenson V. Teasdaue, No. j 682, post. 

904. To whom made — Party entitled to demand 
payment.] — Holland v. Clark, No. 906, post. 

905. Or agent.] — Hervey v. Wynn, 

No. 911,po«f. 

( 6 ) Sufficiency. 

See Real Property Limitation Act, 1874 (c. 57), 

s. 8. 

906. Intention to admit liability.] — H. died in 

^ bequeathed a legacy to a woman 

who afterwards married pltf. In Dec, 1825, the 
two exors. of H. gave pltf. a written acknowledg- 
ment whereby they separately & jointly acknow- 
ledged that they owed pltf. £150 for zhe legacy 
& £50 for interest. In 1835 pltf.’s wife died. 
Meters of business having occurred between 
pltf, the exors., in which mutual demands & 
accounts arose, pltf., in Sept. 1839, brought b is 
action against the exors. to recover what he 
aUeged to be due on those accounts, including the 
£200 mentioned in the memorandum, &; interest 
^ereon. In this action defts. pleaded separately, 
& one of them paid £46 into ct., which pltf. 
recei'v^d, & abandoned the action as to him. Pltf. 

against both defts. for payment 
of the legacy, & in defence to the bill defts., 
amongst other things, insisted by their answers 
Property Limitation Act, 1833 (c. 27), & 
th^ the action was a bar to the demand in equity : 
-~Jield : (1) the written memorandum amounted 
to an acknowledgment taking the claim to the 
legacy out of the operation of the statute ; (2) pltf. 


I was not entitled to arrears of interest on the 
legacy beyond six years before the filing of the 
bifi. 

(3) In order that an acknowledgment may have 
the effect of taking a demand out of the operation 
of Real Property Limitation Act, 1833 (c. 27), 
the acknowledgment must appear to have b^n 
made with a view of rendering the party making 
it liable to the demand, & it must have been made 
to the party entitled to make the demand. 

Where a bill was brought against two exors. for 
payment of a legacy bequeathed to pltf.’s wife, & 
for arrears of interest accrued since her death, & 
pltf., with a view of taking his demand for interest 
out of the operation of Real Property Limitation 
Act, 1833 (c. 27), s. 42, relied on certain letters 
written by one of the exors. to his, pltf.’s, attorney : 
— Held : the letters had not the effect ascribed to 
them by pltf., because they had been written by 
the party, not for the purpose of charging himself, 
but of throwing the burden of payment on the 
co-exor. ; even if they had been written for the 
purpose of charging himself, it was questionable 
whether they would avail pltf , inasmuch as they 
were written before pltf. had taken out letters of 
administration to his wife. — Holland v. Clark 
(1842), 1 Y. & C. Ch. Cas. 151 ; 62 E. R. 831 ; 
subsequent proceedings (1843), 2 Y. & C. Ch. Cas. 
319. 

907. Agreement between parties — As to priority 
of charges.] — Prior mtgees. of the works & tolls 
of a harbour agreed that, on the Exchequer Comrs. 
making an advance, the tolls should be applied, 
first, in paying interest on the Comrs.’ advances, 
secondly, in paying interest on the prior mtges. ; 
thirdly, in reduction of the principal of the Cbmrs.’ 
advance till it was paid off, &, the tolls being in- 
sufficient to keep down the interest on the Comrs.’ 
advances, sold the subject of their security to a 
railway co. with notice of the agreement. The 
agreement was made in 1818. In 1833, before the 
s^o to the railway co., one of the prior mtgees., 
wrote to the treasurer of the harbour co. com- 
plaining of non-payment of interest. The 
treasurer replied that no interest had been paid 
since 1821, as the income of the harbour left but 
a small surplus after pa^^ent of expenses ; but 
that he was at all times w^ing to give information 
to the mtgee. or to any other gentleman who had 
embarked property in the undertaking : — Held : 
the agreement & the correspondence took the case 
out of Statute of Limitations both as to principal 
& interest. — J ortin v . South Eastern Ry. Co. 
(1865), 6 De G. M. & G. 270 ; 3 Eq. Rep. 281 ; 
24 L. J. Ch. 343 ; 25 L. T. O. S. 16 ; 1 Jur. N. S. 
433 ; 3 W. R. 190 ; 43 E. R. 1237, L. JJ. ; revsd. 
on other grounds, sub nom. South Eastern Ry. 
Co. V. Jortin (1857), 6 H. L. Cas. 425, H. L. 

Annotations: — Mentd. Re. Burdett, Ex j>. Byrne (1888), 2 
Q. B. D. 310 ; Davie v. Petrie (1906), 93 L. T. 511. 

908. Correspondence between parties — Relating 
to debt.] — Jortin v. South Eastern Ry. Co., No. 
907, anie. 

909. Order of court — Executive & legatees — 
Lunacy of executrix — Funds paid Into court.] — 

Testator gave a legacy to be equally divided, 
within twelve months, between the children of W., 
who should be living at his, testator’s, death, such 
sum to be raised out of the property thereinafter 


PART IV. SECT. 1, SUB-SECT. 4.- aofr's debt to moHganee — Wha 

— Relatxna to debtA — flufirra ^ -DAnwio 


•>• Written acknowtedtmeM of mort- 


redemption.] — Waters v. Lloyd, 
[1911] 1 I. R. 163.— IR. 

d. R^ori of master — In action in 
which aebtor defendant.] — ^Hill v. " 
WELL (1840), 2 1. L. R. 302. — IR. 

•. Admission by bankrupt — In 
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given to his extrix. for life. He then gave to his 
extrix. certain real & personal estate for her life, 

& after her death to the children of W., living at 
his, testator’s, death. At testator’s death in 
Jan. 1847, there were four children of W. living, 
but another, J., had not been heard of since 
Feb. 184.5, & nothing ever was heard of him after- 
wards. The extrix. paid to the four children who 
were known to be living, four fifth shares of the 
legacy, but did not raise the remaining fifth. In 
1861 she became lunatic, & in 1862 the funds, to 
the income of which she was entitled for life, were 
transferred to the credit of the lunacy to the 
account of the lunatic & the children of W., & 
the income was ordered to be applied for her 
benefit. In 1871 the four surviving children of 
W. & the administrator of J. petitioned that the 
remaining fifth share of the legacy, with interest, 
might be paid to the four children, or, if not, then 
to the administrator of J. : — Held : there being 
no proof that J. survived testator, the share must 
be paid to the four children who were known to 
have survived him ; the manner in which the ct. 
had dealt with the fund took the case out of the 
statute as to the principal, but that only six years’ 
arrears of interest sho^d be given, — Walker 
(1871), 7 Ch. App. 120 ; 41 L. J. Ch. 219 ; 25 
L. T. 775 ; 20 W. R. 171, L. JJ. 

Annotations : — Refd. Lewis v. McKay, Algato v. Vugler, 

Clark V. Potter (1924), 93 L. J. K. B. 840. Mentd. He 

Benjamin, Neville v. Benjamin, [1902] 1 Ch. 723. 

910. Statutory declaration — By debtor — On 
lunacy summons relating to creditor.] — Hervry 
V, Wynn, No. 911, post. 

911. Acknowledgment after debt statute-barred.] 

— ^A mtge. of land was executed in 1875 to secure 
an advance, & in 1879 a deed of further charge on 
the land was executed as security for a further 
advance. The latter deed recited the mtge. of 
1876, & that the date fixed for redemption had 
passed & contained a covenant by the mtgor. 
that he would upon receipt of notice as mentioned 
in the mtge. of 1876, pay to the mtgee. the money 
advanced, with interest, & it declared that the 
power of sale & other powers contained in the 
earlier deed should extend to & be a security for 
the further advance & interest thereon. No 
interest was ever paid on these mtges. In 1899 
the mtgee. became of unsound mind, & his next 
of kin petitioned for an inquiry in lunacy & issued 
a summons for directions. Upon that summons 
the mtgor. made a statutory declaration as to the 
mtge. debts. The mtgee. having died, his exora. 
sued the mtgor. to enforce the mtges. : — Held : 
the statutory declaration was not an “ acknow- 
ledgment of the right ” to the money within Real 
Property Limitation Act, 1874 (c. 57), s. 8, it 
being equally consistent with the intention to 
show that the debt was statute-barred, nor was 
it given “ to the person entitled thereto or his 
agent ” ; even if it was an acknowledgment, 
it was not effectual to take the case out of the 
statute, because at the time it was made both the 
remedy against the land & the personal remedy 


on the covenant were gone ; as regards the 
deed of further charge, there existed when it was 
executed a “ present right to receive ” the mtge. 
money within sect. 8 ; & therefore the action waa 
statute-barred. — BL bbvey v. Wynn (1906), 22 
T. L. R. 93; 60 Sol. Jo. 94. 

J5. Payment. 

(a) By W?iom Made, 

See Real Property Limitation Act, 1874 (c. 67), 

s. 8. . X 

912. By person liable to pay or his agent.] — 

(1) Payment of interest on an Irish mtge. made by 
a receiver appointed under 11 & 12 Geo. 3, c. 10 
(Ir.), over the estates mortgaged, is, within the 
terms of Real Property Limitation Act, 1833 
(c. 27), payment by “an agent ’’ of the party 
liable. 

(2) The words in Real Property Limitation Act, 
1833 (c. 27), s. 40, “ by the person by whom the 
same shall be payable or his agent,’’ apply equally 
to the making of a payment & the sigmng of an 
acknowledgment. 

M. was possessed of estates in three counties, 
Cork, Kerry & Limerick. In 1776 he mortgaged 
them to F. The interest on the mtge. was not 
regularly paid, &, on a petition presented by F., 
under the Irish Act, a receiver was appointed. 
In form, his appointment embraced the three 
estates ; in fact, he never entered into possession 
of any but the Limerick estate, from which alone 
he took the money necessary to keep down the 
interest on the mtge. M. afterwards, without any 
Imowledge of the matter on the part of ]B\, sold 
the Cork & Kerry estates to C., & certain out- 
standing terms & judgments were assigned & con- 
veyed to a trustee for C. to protect the title. 
Afther the lapse of nearly twenty years, since the 
last payment made by the receiver, F. claimed to 
have a sale of all the estates included in the 
original mtge. in order to cover arrears of interest ; 
— Held : the payment by the receiver out of the 
rents of the Limerick estate, was a payment which 
in law must be considered as made by the mtgor. 
in respect of the mtge. debt, & therefore prevented 
Statute of Limitations operating as a bar to the 
demand as to any of the estates comprised in the 
mtge. 

(3) The assignment, to a trustee for the pur- 
chaser of an estate, of outstanding terms affecting 
it, & of judgments on which elegits had been issued, 
does not constitute the purchaser an incumbrancer 
within Real Property Limitation Act, 1833 (c. 27), 
s. 42, so as to prevent the operation of the statute 
on the claim of the mtgee. : — Held : therefore, 
the mtgee. was only entitled to demand six years’ 
arrears of interest up to the filing of his petition 
in which the holder of the estates sold was, for 
the first time, made a party to the suit. 

(4) Qu. : whether the payment of interest on a 
mtge. by a mere stranger would be a payment 
within Beal Property Limitation Act, 1843 (c. 27), 
ss. 40, 42. — Chinnery v. Evans (1804), 11 H. L. 


davU sworn after bankruptcy .] — An 
adchssion made by a bkpt. in an 
afBdavit sworn after his bkpcy., is 
not a snfiQoient acknowled^ent in 
writing of the existence or a debt 
which he swears he owes, to ^^rovent 
that debt being barred by the Statute 
of Limitations . — Re Qlendbnning 
(1869), 33 L. T. O. S. 291.— IR. 

f. AchwwUdtpnerU in written stale- 
ment — Not necessarily addressed to 
-w Shriniwas V. Narhab 


(1908), I. L. R. 32 Bom. 290,— IND. 

g. Mere deposit of title deeds.. 
An acknowledgment within Real 
Property Act, 1915, s. 47, may be 
given after tho expiration of fifteen 
years from the accrual of a present 
right to recover money charged on 
land by mere deposit of title deeds, 
so as to revive the right to sue on 
the simple contract d^t. — National 
Bank op Tasmania (In Liquidation) 
V. MoKbnzib, [1920J V. L. R. 411. — 
AUS. 


PART IV. SECT. 1, SUB-SECT. 4.— 
B. (a). 

912 1. By person liable to pay or his 
apcni.J— A payment of principal or 
interest of a sum of money charged 
upon lands by a person expressly or 
impliedly authorised to make It, will 
be equivalent to a payment by the 
party liable, so as to prevent the 
operation of the Statute of Limitations, 
but a payment by a stranger will not. 
— Homan r. Andrbws (1850), 1 I. CSi. 
R. 106.— IR. 
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Seci, 1. — Principal rmneya: Sub-aed. 4, (a) <fc 

(&) i.] 

Cos. 115 ; 4 New Rep. 620 ; 11 L. T. 68 ; 10 Jur. 
N. S. 865 ; 13 W. R. 20 ; 11 B. R. 1274, H. L. 

Annotations As to (1) Be!d. Astbury tJ. Astbury. 11898] 
2 Ch. Ill ; Bradabaw v. Widdrington, 11902] 2 Cb. 430. 
As to (2) Apld. Pears r. Laine (1871), L. R. 12 Eq. 41 ; 
Harlock v. Aahberry (1882), 19 Ch. D. 539. Reid, liewin 
V. Wilson (1886), 11 App, Caa. 639 ; Barclay v. Owen 
(1889), 60 L. T. 220 ; Re Freaby, Allison v. Fresby (1889), 
43 Ch. D. 106 : Dibb v. Walker, [1893] 2 Ch. 429 ; Re 
Hale, Lilley v. Foad, [1899] 2 Ch. 307 ; Re Laoey, Howard 
V. Lightfoot, [1907] 1 Ch. 330. As to (4) Refd. Re OlMen, 
Ann^y v. Agar-^is, [1900] 1 Ch. 774. Oenerally, Refd. 
Lawton v. Ford (1866), L. R. 2 Eq. 97. Mentd. Cookbnm 
V. Edwards (1881), 18 Ch. D. 449; Re Olaedir Copper 
Mines, English Eleotro-MetaUurgical Co. v. Glasdir Copper 
Mines, [1906] 1 Ch. 365. 

913. Principal & surety — Payment by surety.] — 

Re Seager’s Estate, Seaqer v. Aston, No. 902, 
ante. 

914. .] — Be Frisby, Allison v. 

Fribby, No. 856, ante. 

915. Payment by principal.] — In 1867, P. 

mortgaged an estate to L. & A. for *1,000, &> at the 
same time B. & C. gave to L. & A. a joint & 
several bond in the penal sum of £4,000, reciting 
that the £1,000 had been advanced at the request 
of E. & C. & that they had agreed to give as a 
better security for part thereof a bond con- 
ditioned for payment of £200 & interest. The 
bond was conditioned to be void if the mtgor. 
paid the mtge. money & interest according to his 
covenant. P. paid the interest till Dec. 1877, 
after which it fell into arrear, & in 1880 the 
mtgees. ent-cred into possession. E. died in 1883 
without having made any payment or given any 
acknowledgment. L. & A. as creditors under the 
bond, took out a summons for administration of 
his estate. E.’s representatives disputed the 
claim on the ground that this was a proceeding to 
recover money secured on land, & was barred by 
the lapse of twelve years under Real Property 
Limitation Act, 1874 (c. 67) ; — Held : (1) this was 
not a proceeding to recover money secured on 
land, but to recover damages because another 
person failed to pay money secured on land, & it 
did not come within the scope of Real Property 
Limitation Act, 1874 (c. 67), s. 8 ; (2) if remedy 
on the bond had been barrable by the lapse of 
twelve years under that sect, the payments of 
interest by the mtgor, would have prevented the 
bar . — Re Powers, Lindsell v. Phillips (1885), 
30 Ch. D. 291 ; 63 L. T. 647, C. A. 

Annotations : — As to (1) Consd. Re Frisby, Allison v, Frisby 
(1889), 43 Ch. D. 106. Oenerally, Msntd. Nutter v. 
Holland, [1894] 3 Ch. 408. 

.] — See, generally, Guarantee, Vol. XXVI., 

pp. 106, 106, Nos. 725-736. 

916. Part or limited owner — Widow entitled to 
dower — Mortgage.] — On the death of a mtgor. in 
1883, his widow, who was entitled to dower, took 
possession of the mtged. estate, with the consent 
of the co-heirs, & she paid interest on the mtge. 
In 1868 the mtgee. instituted a Bu\t to realise his 
mtge., in which it did not ajppear that any interest 
had been paid by one of the co-heirs during the 
interval : — Held : the payment of the interest by 
the widow prevented the statute running, for 
either such co-heir was himself barred, or the 
payment of interest had been made on his behalf. — 
Ameb t;. Mannering (1859), 26 Beav. 683 ; 63 
E. R. 1023. 

917. Tenant for life.] — Pears v. IjAinq, 

No. 769, ante. 


918 . 


-.] — Re Hollinoshbad, Hol- 


LINGSHBAD V. WEBSTER, No, 787, ante, 

919. Specific devisee — Of mortgaged por- 

tion of realty.] — Payment of interest by the 
specific devisee of part of a testator’s real estate, 
which was subject w a mtge. created by testator, 
is sufficient to keep the mtgee, ’s right of action 
alive against the specific devisees of other parts 
of the real estate which was not subject to the 
mtge. & thus entitle the mtgee. to an order for 
admnistration of the whole of testator’s real 
estate. 

It will be observed that there is [in Civil Pro- 
cedure Act, 1833 (c. 42), s. 6] no person named to 
whom the acknowledgment should be made, 
although it is obvious of course that the payment 
can only be made to the persons entitled to receive 
it (Farwbll, L.J.). 

It appears to me to be clear that resps. in this 
case wo^d have been co -debtors within & entitled 
to the benefit of this section [sect. 14] of Mer- 
cantile Law Amendment Act, 1850 (c. 97), if it 
had not been that in 1874 Real Property Limita- 
tion Act, 1874 (c. 67), was passed, which by 
sect. 8 reduced the period for recovering moneys 
charged on land from the twenty years given by 
Real Property Limitation Act, 1883 (c. 27), s. 40, 
to twelve years, but left the twenty years for 
recovering specialties given by Civil Procedure 
Act, 1833 (c. 42), s. 3, untouched (Farwell, L..T.). 

By the words “ persons liable to the debt ” I 
understand to be meant the persons who could be 
made poorer by being called upon to pay the 
debt (Buckley, L.J.). — Re Lacey, Howard v. 
Lightfoot, [1907] 1 Ch. 830 ; 76 L. J. Ch. 816 ; 
96 L. T. 306, C. A. 

Annotations: — Retd. Re Atkinson, Proctor v, Atkinson, 

[1908] 2 Ch. 307 ; Read v. Price, [1909] 2 K. B. 724. 

920. Receiver — Of several estates — Payment out 
of profits of one estate only.] — Chinnery v. Evans, 
No. 912, ante. 

921. Tenant of mortgaged property — Payment 
of rent to mortgagee.] — Harlock v. Ashberry, 
No. 1379, post, 

922. Debtor after transfer of property.] — Lyall 
V. Flukbr, [1873] W. N. 208. 

923. Mortgagor after assignment of mort- 

gaged property.] — (1) N., a solr., lent money to S., 
a client, on equitable mtge., & on Feb. 12, 1866, 
an account was settled between them as to the 
amount due. After this there were no entries 
relating to 8. in N.’s ledger. In July, 1878, S. 
assigned the mtged. property to his two nephews, 
subject to aU incumbrances. In a diary kept by 
N,, who had since died, was an entry dated 
Sept, 10, 1878, of the receipt of money from 8. for 
interest. There was nothing else to show pav- 
ment of interest after 1806. In an action to 
enforce the security against the nephews ; — Held : 
assuming the entry to be admissible in evidence, 
as to which the ct. gave no opinion, it proved 
nothing but a payment on account of interest by 
a person who when he made it had no interest in 
the mtged. property, & was not shown to be 
agent of the assignees, & this could not take the 
case out of the statute as against the assignees. 

(2) 8., in 1803, mortgaged other property to A., 
a client of N. N. paid Interest on the mtge. & 
charged S. with it in account till 1866. After this, 
N. went on payii^ interest to A., who believed 
that it came from 8., but it was not shown that N. 
had ever acted as solr. to S. after 1866, nor wae 


928 i. Ddftor after transfer of property 
■Mortgagor after assignment of mort' 
gaged property .] — Dob d. Fox v. 
WBIGUT (1866), 6 All. 241, — CAN. 


928 U. 


— ^Domi Lai Sahu 


r. Roshan (1900). I. L. R. 83 

Calc. 1278.— IN0. 

h. Any person entitled to pay^Ao* 


cording to terms of mortgage contract. 
—The mlo that the only person whose 
paionent on account will prevent fore 
oloature from being barred is the mtgor. 
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there anything showing that N. was authorised to 
make the payments as agent for S. : — Held : the 
payments of interest after 1860 did not take the 
case out of Statute of Limitations. 

(8) A letter from N. to A. stating that he had 
paid to A.’s account a sum received from S. for 
interest ’.—-Held : not an admission against interest 
so as to be admissible in evidence to show payment 
by S. — Nevtbould v. Smith (1886), 33 Ch. D. 
127 ; 65 L. J. Ch. 788 ; 65 L. T. 194 ; 34 W. R. 
600, C. A. ; affd. on other grounds (1889), 14 
App. Cas. 423. 

Annotation : — Oenerally, Mentd. Crichton v. Crichton (1895), 

13 R. 770. 

924. Agent of party liable to pay — No evidence 
of agency.] — N ewbould v. Smith, No. 923, ante. 

925. Solicitor.] — The solr. who acted for 

a mtgor. & after his death for his exors., & also 
for the mtgees., paid the interest upon the mtge. 
debt to the mtgees. regularly up to a period within 
twelve years before the commencement of an 
action to enforce the mtge. : — Held : (1 ) this was 
primd facie a payment within Real Property 
Limitation Act, 1874 (c. 67), s. 8, “ by the person 
by whom the same shall be payable,” so as to 
throw on the representatives of the mtgor. the 
onus of proving that the statute had run & the 
mtge. debt had not been kept alive. 

(2) The payment of interest by a person who, 
as between himself & the mtgor. was bound to pay 
it, though he was under no contract with the 
mtgee. to do so, was a payment, ” by the person 
by whom the same shall be payatDle ” within 
Real Property Limitation Act, 1874 (c. 57), s. 8, 
so as to prevent the statute from running. — 
Bradshaw v, Widdrington, [1902] 2 Ch. 430 ; 
71 L. J. Ch. 627 ; 86 L, T. 726 ; 60 W. R. 661 ; 46 
Sol. Jo. 630, C. A. 

Annotation : — A a to (2) Consd. Re Lacey, Howard v. Light- 

foot, [1907] 1 Ch. 330. 

926. .] — Berwick & Co. v. Price, No. 

935, post. 

927. Person bound to pay as between himself & 
debtor — No contract with creditor to pay.] — B rad- 
shaw V. Widdrington, No. 925, ante. 

928. Trustees of settled property — Subject to 
mortgage by settlor.] — A lston v. Mineard (1906), 
61 Sol. Jo. 132. 

(b) Sufficiency. 
i. Payment of Interest. 

See Real Property Limitation Act, 1874 (c. 57), 
s. 8. 

929. Same person entitled to pay & receive 
Interest — Charge on settled realty — Tenant for life 
to pay & receive.] — If a tenant for life, out of his 
own money, pays off charges upon an estate, but 
expressing, or by his acts indicating no intention 
either of exonerating the estate or continuing the 
charges for his own benefit, the presumption of 
law is in favour of the continuance ; & though 
more than twenty years elapse between the period 
of payment & the death of the tenant for life, & 
no notice of them during all the time has been 
taken, the tenant for life beiog in the receipt of 
the whole rents & profits, the remainderman 
cannot set up Statute of Limitations against the 
personal representatives of the tenant for life.-— 
Burrell v. Egrbmont (Earl) (1844), 7 Beav. 
206 ; 13 L. J. Ch. 809 ; 8 Jur. 687 ; 49 E. R. 


1043 ; st4b nom, Babrbll v, Egrbmont (Earl), 

3 L. T. O. 8. 72. ^ 

Annotations : — ^Apld. Topbam «. Booth J1887), 35 D. 
807. Consd. He England, Stewwd ^ 

L. J. Ch. 21. Retd. SplckemeU v. Hoth^ (1864), Kay, 
699 ; Koddam v. Motley (1856), 2 K. & J. 836 , Knlpht 
V. Bowyer (1857], 23 Beav. 609 ; Burrowes v. Gore (1858), 

6 H. L. 907 ; Kenfdngton j>. Bonverle (1859)^7 
H. L. Caa. 657 ; Re Allen, Ba^tt ®. AUen, [1898] 2 
499; Be Welch, Mitchell v. WiUd^, [19161 1 376. 

Mentd. Byam V. Button (1854^19 Beav. 656 ; 

Bond (1889), 60 L. T. 683 ; Be Harvey. Harvey v. Hobday, 
[1896] 1 Oh. 137 ; Gifford v. Fltzhardlnge, [1899] 2 Ch. 

32 ; WUlteley v. Delaney, [1914] A. 0. 132. 

980. Mortgagee — Separate trusts]. — S. 

was, under a will, entitled for her life to the interero 
on a sum of money which had been invested by 
the trustees of the will on mtge. of land. The 
mtgor. bad afterwards conveyed the land, subsect 
to the mtge., to trustees on trust for S. for her life. 
During her life she received & retained the rents 
for more than twenty years ; — Held : though no 
interest had been actually paid, yet as 
who was entitled to the rents was also entitled to 
the interest, the rights of the trustee of the mtge. 
were not barred by Real Property Limitation 
Act, 1833 (c. 27), s. 40, & the fact of the rents 
being payable to one set of trustees & the interest 
being payable to another set of trustees did not 
alter the case where the cestui que trust was in each 
case the same. — Topham v. Booth (1887), 35 
Ch. D. 607 ; 66 L. J. Ch. 812 ; 57 L. T. 170 ; 36 
W. R. 716. ^ ^ „ 

Amvotationa : — Reid. Re Hawes, Re Burchell, Bm’ohell v. 
Hawes (1892), 62 L. J. Ch. 4C3 : Re England, Steward v. 
England (1895), 65 L. J. Ch. 21 ; Re Allen, Bassett v. 
Allen, [1898] 2 Ch. 499. 

931 . Wife mortgagee of husband’s 

estate.] — Where a married woman was under a 
will entitled for life for her separate use to the 
income of a sum of money which the trustee of the 
will had lent to the husband on the security of a 
mtge. of two freehold houses, & the husband & 
wife had lived together in amity for a period of 
more than twenty years after the date of the mtge., 
& during that time the husband had never paid 
any interest on the mtge. debt, or given any 
written acknowledgment of the mtge. to the mtgee. 
trustee for the wife : — Held : the husband re- 
tained the interest as a gift from the wife ; it was 
the same hand to pay & to receive, therefore no 
payment over was requisite ; &, consequently, 

Statute of Limitation did not run, & the mtge. 
was still subsisting. — Re Hawes, Re Burchell, 
Burchell v. HawIs (1892), 02 L. J. Ch. 463 ; 07 
L. T. 760 ; 41 W. R. 173 ; 3 R. 133. 

Annotation : — Apld. Re Dixon, Heynes v. Dixon (1900), 83 
L. T. 129. 

982. Lien.] — In 1824 the Ct. of Lunacy 

made an order directing a purchase of freehold 
property to be completed on behalf of a lunatic out 
of the rents & profits of his estate, in pursuance 
of which the property was conveyed to trustees 
in trust for the lunatic, & the conveyance con- 
tained a declaration that the amoimt of the 
purchase-money should be a lien on the property 
m tru^ for the lunatic, his exors. & administrators, 
but neither the order nor the conveyance contained 
any mention of interest. In 1828 the lunatic died 
intestate, leaving a married sister his sole heiress- 
at-law & next of kin. She died in 1863, leaving 
her husband tenant by the curtesy. He took out 
administration to her estate, & died in 1887 . The 
question was whether the lien was a subsisting 


or hl8 privy in estate, or the agent of 
either of them, most be quallfled so aa 
to include any person who by the terms 
of the mtge. oontraot is entitled to 
make payments. — L jjwin v. Wuson 


(1886), 11 App. Cas. 639.— CAN. 

k. By assignee of equity of r^Ump- 
Won.]— Payment of the interest by the 
assignee of the equity of redemption 
is a tnffloient acknowledgment to 


prevent the remedy against the mtgor. 
upon a mtge. being barred by the 
Statute of Limitations. — Ross & 
Phillips e. Schmitz (1913), 26 W. L. R. 
828.— CAN. 
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Sect. 2. — Arrears of rent or interest: Sub-sect. 1, A.i 
B.t C. & D. ; sub-sect. 2, A. & B.] 

Act, cannot be recovered after the expiration of 
sixty years after the right to it has first accrued. — 
Aspusn V. PuLLJN, [1917] 1 K. B. 187 ; 86 L. J, 
K. B. 237 ; 115 L. T. 786, D. C. 

949. .] — (1) A rentcharge is a 

“ rent ” within Real P^perty Limitation Act, 
1833 (c. 27), & the owner thereof is barred from 
the remedy of distress after the right to recover 
the rentcharge has become extinguished by non- 
payment during the period limited by the switute. 

(2) The statute is not prevented from running 
by the fact that the land subject to the rentcharge 
is in the possession of a statutory corpn. — Jones v. 
Withers (1896), 74 L. T. 572, C. A. 

Annotation : — As to (1) Refd. Shaw v. Crompton, [1910] 2 
K. B. 370. 

950. Money paid In consideration of re- 

demption of land tax,] — Where land tax is 
redeemed under Land Tax Redemption Act, 
1802 (c. 116), the money paid as consideration 
for the redemption & the yearly sum payable by 
way of interest thereon are a charge upon the land 
under sect. 123, of the Act, & the charge may be 
enforced in equity in the same way as any other 
charge may be enforced, & therefore Real Pro- 
perty limitation Act, 1874 (c. 57), s. 8, bars the 
riglit of action thereon after the prescribed period 
of twelve years. The annual payment is also a 
“ rent ” within Real Property Limitation Act, 
1874 (c. 57), s. 1, & cannot be recovered after the 
twelve years therein prescribed.— Skene v. Cook, 
[1902] 1 K. B. 682 ; 71 L. J. K. B. 446 ; 86 L. T. 
319 ; ,50 W. R. 506 ; 18 T. L. R. 431 ; 46 Sol. Jo. 
356, C. A. 

951. What arrears recoverable — At suit of issue 
in tail barring entail.] — Gibbons v. Snapb (1863), 

I De G. J. Sm. 621 ; 2 New Rep. 663 ; 33 
L. J. Ch. 103 ; 9 L. T. 132 ; 0 Jur. N. S. 1096 ; 

II W. R. 1087 ; 40 E. R. 246, L. JJ. 

Annotation: — Mentd. Green v. Paterson (1886), 32 Ch. D. 


952. By remainderman — Against mort- 

gagee in possession.] — In 1859 a suit for adminis- 
tration was instituted by the tenant for life 
under a will of certain leasehold, who subse- 
quently mortgaged her life interest. The mtgee. 
obtained, under an order made in 1860, liberty 
to enter, & did enter, into possession of the rents 
for the purpose of keeping down the interest on 
her mtge., & paying the balance to the tenant for 
life. In Mar. 1866, the tenant for life left her 
home, & was never heard of afterwards. On a 
petition presented in 1876 by the persons entitled 
m remainder, it was held that, under the circum- 
stances, the tenant for life must be taken to have 
died soon after June, 1866. On a petition now 
presented by the same parties for an account of 
arrears of rent received by the mtgee. : — Held : 
petitioners had been guilty of no laches in not 
filing their petition till the expiration of seven 
years after the disappearance of the tenant for 
life, & they were, therefore, entitled to an account 
of rents ; but there was no fiduciary relation 
between the mtgee. & petitioners, &, therefore, 
they were only entitled to arrears for six years 
before the filing of the petition. 

If this had been a legal claim, the legal 
remainderman would have been entitled to eject 
the person in possession to recover six years* 
arre^ of rents. That is the analogy which ought 
w be followed (.Iames, L..T.). — Hickman v. 

246 ; 

» 25 W. R. 176, 0. A. 

953. Provision lor disabilities — Real Property 


Limitation Act, 1838 (o. 27), s. 42 .] — De Beauvoir 
V. Owen, No. 1284, post. 

B. Rent Secured by Speciality. 

954. What arrears recoverable — Action on 
covenant.] — P aget v. Foley, No. 766, anf-e. 

955. .] — An action of covenant lies 

for rent reserved oy indenture & accruing before 
a re-entry for a forfeiture, notwithstanding the 
lessor under such re-entry is to have the premises 
again, “ as if the indenture had never been made.” 
It is established that to an action of covenant, 
six years is not a good plea of limitation. — 
Hartshorne V. Watson (1838), 4 Bing. N. C. 
178 ; 6 Dowl. 404 ; 1 Am. 16 ; 6 Scott, 608 ; 7 
L. J. 0. P. 138 ; 2 Jur. 155 ; 132 B. R. 766. 

Annotations : — Refd. Bamberger v. Commercial Credit 

Mutual Aasoe. (1866), 24 L. J. C. P. 116 ; Blor© v. Giullni, 

[1903] 1 K. B. 366; Hlobmond v. SavlU, [1926] 2 K. B. 

630. Mentd. Marshall v. Mackintosh (1898\ 78 L. T. 760 ; 

Eliott V. Boynton, [1924] 1 Ch. 236. 

956. .] — Barley v. Tennant, No. 

862, ante. 

957. By distress.] — A landlord levied a 

distress for rent, & before he sold the tenant was 
adjudicated bkpt., & then the sale took place 
under the distress. The comr. decided that the 
landlord was only entitled to retain one year’s 
rent ; but on appeal ; — Held : the landlord was, 
under Real Property Limitation Act, 1833 (c. 27), 
s. 42, entitled to six years* rent out of the proceeds 
of the sale . — Re Iaiugher, Ex p. Bayi,y (1852), 22 
L. J. Bey. 26 ; 20 L. T. O. 8. 267 ; 1 W. R. 93, 
L. .TJ. 

Annotation : — Mentd. Be Stending, Ex p. Qroen (1850), 28 

L. T. O. S. 36. 

958 . Fee farm rent — Created by letters 

patent,] — H umfrey v. Gery, No. 945, ante. 


C. Debt Secured by Speciality and Charged on Land. 


959. What arrears recoverable — Action on 
covenant.] — Real Property Limitation Act, 1833 
(c. 27), s. 42, has reference only to the land on 
which a demand is secured, the object being to 
relieve land from arrears of charges beyond six 
years, & this object is not affected by Civil Pro- 
cedure Act, 1833 (c. 42), s. 8, which relates to 
a different subject, namely, to personal actions 
only. 

Civil Procedure Act, 1833 (c. 42), s. 3, is to be 
treated as an exception out of Real Property 
limitation Act, 1833 (c. 27), s. 42, & the con- 
struction of the two Acts taken together is that no 
more than six years’ arrears of rent or interest, 
in respect of any sum charged upon or payable 
out of land or rent, shall be recovered by any 
distress, action, or suit, other than & except in 
actions upon covenant or debt upon specialty, 
in which case the limitation shall be twenty 
years. 

Where an annuity was charged on lands, & 
secured by the personal covenant of the grantor : — 
Held : under the provisions of above-mentioned 
statutes six years was the limitation of the arrears 
which could be recovered, & this period was to be 
reckoned from the time when the claim was made 
in the suit under which the incumbrance was 
established. — Hunter v. Nockolds (1860), 1 Mac. 
& G. 640 ; 1 H. & Tw. 644 ; 19 L. J. Oh. 177 j 
14 Jur. 256 ; 41 E. R. 1413, L. 0. 


AnnotaHons : — Expld. Snow v. Booth (1866), 2 K. & J. 132 ; 
Lewis V. Buncombe (No. 2) (1861), 29 Beav. 176 : Shaw 
V. Johnson (1861), 1 Drew. Sc Sm. 412. Oonsd. Mason v. 
Broadbent (1863), 83 Beav. 296 ; Sutton e. Button (1882), 
22 Oh. D, 611 ; Be XJo7d, Lloyd v. Lloyd, [1903] 1 Oh. 
385. Ret^ Qreenway v, Bromfleld, Handley v. Woodi 
(1861), 9 Hare, 201 j Cox v. Dolman (186^, 2 De G. M. 
& G. 692 ; Elvy v. Norwood (1862), 6 De G. & Sm. 24(1 
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Sinclair v. Jackson (1858), 17 Bear. 405 ; Kensington v. 
Bouverie (1854), 19 Bear. 39 ; Round v* Bell(1861), 
30 Boav. 121 ; Edmunds v. Waugh (1866), 35 L. J. Ch. 
234 ; Darley v. Tennant (1885), 53 L. T. 257 ; Re Frlsby, 
Allison V. Frisby (1889), 43 Ch. D. 106 ; Dingle u. Ooppen, 
Oqppen v. Dingle, [1899] 1 Ch. 726 ; Shaw v. Crompton, 
(19101 2 K. B. 370. Mentd. Chambers v. Howell (1850), 
12 Beav. 563 ; L. & Y. liy. v. Evans (1851), 15 Beav. 
822 ; Barnard v. Hunter (1856), 2 Jur, N. S. 1213 ; 
Blower v. Blower (1858), 32 L. T. O. S. 193 ; Lawton v. 
Ford (1866), L. R. 2 Eq. 97 ; McKewan v. Sanderson 
(1873), L. R. 16 Eq. 316. 

960. .] — Manning v, Phelps, No. 

1047, post. 

D. Renicharges. 

961. Extinguishment of title to property — Bars 
right to recover arrears.] — Jones v. Withers, No. 
949, ante. 

962. ,] — Shaw v. Crompton, No. 758, 

ante. 


Sub -SECT. 2. — ^Annuities. 

A. In General. 

See Real Property Limitation Act, 1874 (c. 57-), 

8 . 8 . 

963. When remedy for arrears of annuity 
barred.] — James v. Salter, No. 1134, post. 

964. .] — Debt for arrears of an annuity 

is barred after twenty years by Civil Procedure 
Act, 1833 (c. 42), s. 3, but not after six years under 
Real Property Limitation Act, 1833 (c. 27), s. 42. — 
Strachan V. Thomas (1840), 12 Ad. & El. 530 ; 
4 Per. & Dav. 229 ; 9 Ij. J . Q. B. 397 ; 4 Jur. 
1183 ; 113 E. R. 910. 

Annotations: — Refd. Du Vigler v. Leo (1843), 2 Hare, 320 ; 
Hunter v. Nookolds (1850), 1 H. & Tw, 044. 

965. What arrears recoverable — When annuity 
barred.] — Testator gave an annuity to A., & 
charged the same upon all Ids freehold & leasehold 
estate. He afterwards devised his freehold 
estates to trustees, who were also his exors., upon 
trust, subject to the charge, to & for the use of his 
grandson & his heirs. The trustees, being in 
possession of the estates, paid the annuity to A. 
during the minority of the grandson, & within 
twenty years before the filing of the bill by A. 
against the grandson: — Held: (1) such payment 
of the annuity by the trustees prevented the claim 
of A. to the annuity from being barred by Real 
Property Limitation Act, 1833 (c. 27), as. 2, 3 ; 
(2) the grandson was not a trustee for the annuitant 
within Real Property Limitation Act, 1833 (c. 27), 
s. 25, or otherwise ; (3) under sect. 42 of same 
statute, the annuitant was not entitled to recover 
the arrears of the annuity for more than six years 
before the filing of the bfil. — Francis v. Grover 
(1846), 5 Hare, 39 ; 15 L. J. Ch. 99 ; 6 L. T. O. S. 
235 ; 10 Jur. 280 ; 67 E. R. 818. 

Annotations : — As to (2) Consd. Cimningham v. Foot (1878), 
3 App. (3a8. 974. Reid. Hughes v. Williams (1852), 
3 Mao. & G. 683 ; Potre v. Petre (1853), 1 Drew. 371 ; 
Re Jordlson, Raine v. Jordison, [1922] 1 Cb. 440. As to 


Refd. Hughes v. Williams (1852), 3 Mao. & G. 683 : 
_ie Ashwell'a Will (1859), John. 112. Oenerally, Refd. 
Lewis V. McKay, Algato v. Vuglcr, Clark v. Potter (1924), 
93 L. J. K. B, 840. 

966. ,] — Re Turner, Klaftenberger v, 

Groombridge, No. 972, post. 

967. Annuity charged upon reversion.] — ^Arrears 
of an annuity charged upon a reversionary interest 
in land, held recoverable more than six years after 
same became payable, Real Property Limitation 
Act, 1833 (c. 27), s. 42, hav^ no application so 
long as the interest is reversionary. — W heeler v. 
Howeli. (1857), 3 K. & J. 198 ; 69 E. R. 1079. 

Annotations: — Consd. Smith v. Hill (1878), 9 Ch. D. 143. 
Mentd. Qroville v. Browne (1859), 7 H. L. Cas. 089 ; Re 
Lloyd, Lloyd v. Lloyd (1902), 87 L. T. 541. 

B. Effect of Trust. 

See, noWy Real Property Limitation Act, 1874 
(c. 57), s. 10. 

968. What arrears recoverable.] — Testator de- 
vised his real estates to trustees, upon trust to 
pay certain annuities, which were to be increased 
m certain events, & a term of ninety-nine years 
was vested in other trustees, for better securing 
the annuities, &, subject thereto, the estates were 
limited to testator’s sons for life, with divers 
remainders over. The first tenant for life entered 
into possession, &> soon afterwards the events 
happened by wliich the annuities were to be 
increased ; the original annuities were regularly 
paid, but no payment was made in respect of the 
increased annuities ; after the death of the 
tenant for life, & much more than six years after 
the period when such increased pa 3 unents ought 
to have been made, a bill was filed by one of the 
annuitants to have the whole arrears raised 
out of the estate of the tenant for life, & by sale or 
mtge. of the term ; — Held : the term being a 
subsisting term, on which the trustees might obtain 
possession, the case was within the saving of 
Real Property Limitation Act, 1833 (c. 27), s. 26, 
& the annuitant was not barred by sect. 42 of that 
Act from recovering the entire arrears. — Cox v. 
Dolman (1852), 2 De G. M. & G. 592 ; 22 1j. J. Ch. 
427 ; 20 L. T. O. S. 171 ; 17 Jur. 97 ; 1 W. R. 93 ; 
42 E. R. 1003, L. C. & L. JJ. 

Annotations: — Folld. Lewis v. Duncombo (1861), 29 Boav, 
175. CODBd. Shaw V. Johnson (1861), 1 Drew. & Sm. 412. 
Distd. Mason v, Broadbent (1863), 33 Beav. 296. Refd. 
Drysdale v. Mace (1854), 5 De Q. M. & G. 103 ; Snow v. 
Booth (1856), 8 Do G. M. & G. 69 ; Blower v. Blower 
(1858), 32 L. T. O. S. 193 ; Bmrowes v. Gore (1858), 
6 H. L. Cas. te7 ; Knight v. Bowyer (1858), 2 De (1. J. 
421 : Round v. Bell (1861), 30 Beav. 121 ; Lawtnn v. 
Ford (1866), L. R. 2 Eq. 97 ; Williams v. Williams (1899), 
69 L. J. Ch. 77 ; Re Jordison, Raine v. Jordison, [1922J 
I Cb. 440. 

969. .1 — Real estate was settled to the 

use that A. should take an annuity of £400 during 
the lives of A. & B., with remainder to trustees 
for a term of one thousand years to secure it, with 
remainder to the use of B. for life, with remainder 
to the use of A. in fee. By a deed, dated in 1828, 


PART IV. SECT. 2, SUB-SECT. 1.— D. 

d. Increased rental — Right to entire 
arrears acxumvlaiing.] — Battesby 
V. Roohfort (1847), 10 1. Eq. R. 439. 

~IR. 

e. Civil bill decree — Accrual from 
date of decree.] — Irish Land Commis- 
sion V. JUDKIN (1888), 24 L. R. Ir. 
40.— IR. 

PART IV. SECT. 2y SUB-SECT. 2.— A. 

963 1. When remedy for arrears of 
annuity ftorreci. ]~Dbought v. Jones 
(1840), 2 I. Eq. R. 303.— IR. 

968 il. .] — Re West’s Estate 

(1879), 3 L. R. Ir. 77.— IR. 


963 iii. . ] — Re Nugent’s Trusts 

(1885), 19 L. K. Ir. 140. — IR. 

963 iv. .] — Dower v. Dower 

(1885), 15 L. R. Ir. 264.— IR. 

968 V. .] — ^Public Trustee v. 

Stewart, [1916] N. Z. L. R. 1149. — 
N.Z. 

f. Sale of land charged — Annuity 
not fully discharged — Right of annuitant 
to main fund — Without limitation .] — 
Re Belton’S Estate, [1894] 1 I. R. 
637.— IR. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

968 i. What arrears rectweroble.]— • 
In an action to recover arrears of an 
annuity charged upon land under the 


■wlu of R. : — Held : pltf. was entitled 
to a declaration that the premises 
devised In trust were chargeable, A 
that so much of the arrears as fell 
within six years from the commence- 
ment of the action must be paid out 
of the same, but no interest should 
be allowed thereon. — Roche v. Roche 
(1890), 22 N. S. R. 211.— CAN. 

968 ii. .] — Re Mackenzie Es- 
tate (1913), 24 O. W. R. 678 ; 4 
O. W. N. 1392 ; 11 D. L. R, 818.— 
CAN. 

968 iii. .] — Re Wyse, Exp. Gore 

(1855), 4 I. Ch. R. 297.— fR. 

966 iv. .] — Montgkimery «. 

Southwell (1843), 2 Con. Sc Law. 263. 

-IR. 
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420 Limitation 

Sect* 2 . — Arrears of rent or interest : Sub-sect, 2t B , ; 
sub-sects. 3 4, ui.] 

A. granted an annuity of £46 to 0., for certain 
uses, & charged it on the annuity^ of £400, k, the 
settled estate, & demised the settled estate to D., 
as trustee, for a term of one thousand years, upon 
trust for better securing it. The deed contained 
the usual proviso for cesser. The last payment of 
the annuity of £45 was made in 1833. B. died in 
1 844. In a foreclosure suit, instituted by a mtgee. 
of the settled estate, a reference was made to 
the master to inquire & state incumbrances, & 
their priorities. C. claimed, before the master, 
to be entitled to the arrears & future payments of 
the annuity of £46 : — Held : C. was not barred by 
Real Property Limitation Act, 1833 (c. 27), & was 
entitled to such arrears & future payments. — 
Mansfield (Eaul) v. Ogle (1855), 24 L. J. Ch. 
700 ; 1 .lur. N. S. 414 *, suhsequmt proceedings 
(1859), 4 Be G. & J. 38. 

970. .] — The owner of a reversion in fee 

simple of land subject to life estates to two persons 
& the life of the survivor, granted an annuity 
during the lives & life of four persons &> the survivor 
of them, & demised the reversion to two trustees 
for five hundred years, upon trust to sell one 
month after any arrear in payment of the annuity, 
either before or after the cesser of the life estate. 
The grantor became bkpt., & the reversion was 
sold, subject to the annuity, & from that time the 
annuity fell into arrear. Twenty four years after 
this, & when one of the tenants for life of the estate 
was still living, & two of the lives named in the 
annuity deed were still in existence, the grantee 
of the annuity filed his bill against the assignee 
of the estate of the grantor, & against the pur- 
chaser of the reversion, praying a sale of the term, 
& payment of the arrears of the annuity, & the 
investment of the surplus, & payment out of the 
interest of the annuity in future : — Held : Real 
Property Limitation Act, 1833 (c. 27), s. 42, did 
not restrict the grantee to receiving, by means of a 
sale of the term, only six years’ arrears of the 
annuity.— ^Now V. Booth (1856), 8 De G. M. & G. 
69 ; 25 L. J. Ch. 417 ; 27 L. T. O. S. 7 ; 2 Jur. 
N. S. 244 ; 4 W. R. 345 ; 44 E. R. 315, L. JJ. 

Annotations; — Apld. DlckiDson v. Teasdale (1862), 31 Beav. 
511. Retd. Lewis V. Duncombo (1861), 29 Beav, 175. 

971. Effect of Real Property Limitation 

Act, 1874 (c. 57), s. 10.] — By an indentiue exe- 
cuted in 1883, real estate was conveyed to trustees 
& their heirs, upon trust as to one moiety that 
immediately after the death of M. they should out 
of the moiety & the rents & profits thereof pay 
unto J. & to his heirs & assigns, or permit him or 
them to receive it, an annuity of £8 half-yearly. 
M. died in 1857. No payment was ever made in 
respect of the annuity & the annuitant first made 
a claim in 1884. The chief clerk had certified 
that he was entitled to a perpetual annuity. On 
summons to vary the certificate : — Held : by 
above Act, s. 1, no proceeding to recover any 
“ rent,” which, inasmuch as by sect. 9, above Act, 
must be construed with Real Property Limitation 
Act, 1833 (c. 27), meant by the interpretation clause 
of that Act any annuity charged upon land, could 
be taken after twelve years from the time when the 
right first accrued, therefore if there had not been 
any trust, those twelve years having elapsed, none 
of the past instalments of the annuity coiild be 
recovered, & the effect of above Act, sect. 10, 
was that no payment of the annuity, which became 
due before the application, was made was recover- 
able, toe remedy being only the same as if there 
had not been any trust. — ^Hughes v. Coles 


OP Actions. 

(1884), 27 Ch. D. 231 ; 63 L. J. Ch. 1047 ; 61 
L. T. 226 ; 33 W. R. 27. 

Annotations : — N.P. Re Turner, Klaftenberger «. Groom- 

bridge, [19171 1 Ch. 422. Overd. Re Jordison, Ralne v. 

Jor^son, [1922] 1 Ch. 440. Refd. WilliamB v. Williams 

(1899), 69 L. J. Oh. 77. 

972. .] — (1) Where an annuity is 

charged upon the proceeds of sale of real & per- 
sonal estate, & power is given to postpone the s^le 
of real estate, it is charged upon land within Real 
Property Limitation Act, 1833 (c. 27), s. 42, & 
six years’ arrears of such annuity only are recover- 
able by virtue of that sect., the remedy being 
barred not only against the real estate, but against 
the personal estate to the same extent, k though 
the annuity is charged not only upon land but 
upon the continuing rents of land. 

(2) The fact that there is an express trust makes 
no difference, having regard to above Act, s. 10. — 
Re Turner, Klaftenbergeb v. Groombridge, 
[1017] 1 Ch. 422 ; 86 L. J. Ch. 290 ; 116 L. T. 
278 ; 61 Sol. Jo. 300. 

Annotation : — As to (2) Overd. Re Jordison, Raino v. Jordison, 

[1922] 1 Ch. 440. 

973. Where trustee still In possession 

— Appellant limiting his claim.] — (1) Above Act, 
s. 3 0, does not extend to an annuity charged upon 
real estate & secured by an express trust where the 
trustee still remains in possession of the property 
upon which it was charged. 

(2) Testator, who died in 1898, devised & 
bequeathed his real & personal estate to trustees 
upon trust for sale & conversion & investment of 
the proceeds, k directed them out of the income 
to pay his wife an annuity of £500 a year for her 
life k subject thereto to stand possessed of the 
corpus of the fund upon certain trusts for his 
children. Testator had one child, who became 
absolutely entitled to the trust fund subject to 
the annuity. The widow died on Jan. 20, 1908. 
At her death there were large arrears of the 
annuity unpaid, the income of the estate never 
having been sufficient to pay it in full, k no pay- 
ment having been made out of capital. No pay- 
ment in respect of the arrears had ever been made 
nor had any acknowledgment of a right thereto 
been given. Early in 1921 part of the residuary 
real estate was sold, k the surviving trustee there- 
upon presented an originating petition in the 
I^ncaster Palatine Ct. asking for the determina- 
tion of the questions ; (a) whether on the true 
construction of the will the annuity was charged 
upon the corpus of the residuary estate ; k (6) if 
so, whether the estate of the widow was entitled 
to any k what sum in respect of the arrears of the 
annuity. The Vice-Chancellor held (a) the annuity 
was a charge upon the corpus ; k (b) the arrears 
of the annuity were statute barred with the 
exception of a sum of £108 4s. 4d., less income tax, 
representing the apportioned part of the quarterly 
payment due to the widow at her death. Deft, 
appealed, & by her notice of appeal claimed to be 
entitled to the arrears of the annuity for the six 
years immediately preceding the death of the 
widow : — Held : the claim to the arrears of the 
annuity was not barred by above Act, sect. 10, 
k the interest of the son was therefore subject not 
only to the apportioned part of the last payment 
of the annuity due to the widow at her death, but 
also to the full airears of the annuity ; inasmuch, 
however, as applt. had by her notice of appeal 
confined her claim to the arrears for the six years 
immediately preceding the death of the widow 
the order in £he present case would be similarly 
confined. — lie Jordison, Rainb v. Jordison, 
[1922] 1 Oh. 440 ; 91 L. J. Ch. 497 ; 126 L. T, 490 ; 
66 Sol. Jo. 282, 0. A. 
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SuB'SECT. 3 . — Intebest on Legacies. 

See Beal Property Limitation Act, 1833 (c. 27), 
8. 42. 

974. What arrears recoverable — Legacy charged 
on land — Effect of constructive admission of assets.] 

— Dinsdalb V. Budding, No. 840, ante. 

.] — Testator charged by will, 

imder a power, the real estate of his son with 
£5,000, & died in 1836. Certain judgment creditors 
of the son filed a bill in 1840 to charge their debts 
on his real estate. In 1845 the exors. of testator 
canied in a state of facts & claim under the decree 
made in the suit, to which they were not parties, 
for the £5,000, & interest at £4 per cgnt., from the 
death of their testator ; — Held : the proceedings 
took the case of the exors. out of Real Property 
Limitation Act, 1833 (c. 27), s. 42, but they were 
only entitled to interest for six years prior to 
carrying in their claim. — G reenway v . Brom- 
PiELD, Handley v . Wood (1861), 9 Hare, 201 ; 
22 L. J. Ch. 162 ; 17 L. T. O. S. 283 ; 68 E. R. 474. 

976. .] — Among incumbrances on an 

estate, was a legacy of £800, subject to the pay- 
ment of which the estate had been devised to A. ; 
testator’s death took place in 1810, & the bill 
was filed in 1843, at which time the legacy & 
the arrears of interest thereon remained unpaid : — 
Held : the aiTears of interest on such legacy could 
orfiy be recovered from within six years from the 
filing of the bill. — Hughes v. Williams (1852), 
3 Mac. & G. 683 ; 19 L. T. O. S. 341 ; 16 Jur. 415 ; 
42 E. R. 423. 

®77. Legacy of personalty.] — H olland v . 

Clark, No. 906, ante. 

978. Executrix retaining legacy for 

missing legatee.] — Be Walker, No. 909, ante. 

979. Legacy in hands of trustee.] — P hil- 

Lipo V. Munnings, No. 839, ante. 

980. .] — Testator by his will gave a 

certain sum to trustees, upon trust to place out at 
interest & continue same “ until his youngest 
child E . should attain the age of twenty-ono 
years,” with trusts for maintenance, etc., of his 
children generally, “ & when & as soon as his 
said youngest child F. should attain the age of 
twenty-one years, upon trust to call in & divide 
the same amongst certain persons in certain 
proportions,” & if his wife were then dead, then 
” amongst all & every his children that should 
be then living in. equal shares ; £200, as further 
part thereof unto his said son G., to whom he 
gave bequeathed the same accordingly.” The 
trustees set apart the £200 & paid £50 part of it, 
to apprentice out G. G. afterwards in July, 1856, 
died before attaining twenty-one. The youngest 
child of testator, F. attained her age of twenty- 
one years on Sept. 1, 1840 : — Held : interest at 
4 per cent, from Sept. 1, 1840, when the youngest 
child came of age, was payable by the exors. on 
the balance of the £200 & Statute of Limitations 
did not apply. — Re Lyman’s Trust (1860), 2 
L. T. 662. 

981. Trust to raise legacy by sale of 

realty.] — Testator who died in 1823 directed the 
trustees of his will to raise a legacy by sale of his 
real estates : — Held : the legatee was not barred 


by Real Property Limitation Act, 1833 (c. 27), 
s. 42, from claiming interest on the legacy from the 
end of the fiiret year after testator’s death. — Gough 
V. Bult (1848), 16 Sim. 323 ; 17 L. J. Ch. 480 ; 
12 Jur. 869 ; 60 E. R. 898. 

Annotations: — FoUd. Mutlow v. Biggr (1874), L. R. 18 
240. Refd. Hughes v. Williams (1852), 3 Mac. & G. 683 ; 
Potro V. Petre (1853), 1 Drew. 371 ; Obee r. Bishop 
(1859), 1 De G. F. & J. 137 ; Watson v. Saul (1869), 
33 L. T. O. S. 65 ; Re Jordison, Ilaine v. Jordison, [1922] 
1 Ch. 440. 


982. Legacy payable out of reversionary 

Interest.] — Earle v. Bellingham (No. 2), No. 886, 
ante. 


983. .] — Re Blachford, Blachford 

V. WoRSLEY, No. 888, ante. 


Sub-sect. 4. — Interest on Mortgages. 

A. In General. 

Mortgage generally, see Mortgage. 

984. What arrears recoverable — Mortgage with 
no covenant to repay.] — A canal co. conveyed, 
under their common seal, the canal, works & rates 
to a mtgee., to hold, etc., until repayment of 
certain money borrowed & interest. There was 
no covenant to repay : — Held : under Statutes of 
Limitations, although the mtgee. could recover 
the princip^ within twenty years, yet his remedy 
for arrears of interest was limited to six years. — 
Hodges v. Croydon Canal Co. (1840), 3 Beav. 
86 ; 49 E. R. 34. 

Annotations: — Consd. Hunter v. Nockolds (1850), 1 Mac. 

& G. 640. Diitd. Toft v. Stevenson (1854), 6 Do G. M. 

& G. 735. Mentd. Kinnaird v. Trollope (1889), 42 Ch. D. 

610 . 

985. Money charged on reversion — Action 

on covenant to pay.] — Sinclair v. Jackson, No. 
995, post. 

986. Reversionary interest In money 

charged on lands.] — Where a married woman 
entitled after the death of a tenant for life, to a 
share of a fund arising from moneys the proceeds 
of lands devised upon trust for sale, joined with 
her husband in a mtge. by deed acknowledged of 
her reversionary estate, such mtge. containing a 
covenant by husband &> wife to pay full interest : — 
Held : the wife’s estate was ” money payable out 
of land ” within Real Property Limitation Act, 
1833 (c. 27), s. 42 ; & the mtgee. could not recover 
more than six years’ arrears of interest on the 
mtge. of such an estate. — Bowyer v. Woodman, 
Ex p. Clarke (1867), L. B. 3 Eq. 313. 

Annotations: — Distd. Sinith v. Hill (1878), 9 Ch. D. 143. 

Refd. Mutlow V. Bigg (1874), L. H. 18 Eq. 246 ; Re Lloyd, 
Lloyd V. Lloyd, [1903] 1 Ch. 385. Mentd. Re Stephens, 
Warburton v. Stephens (1889), 43 Ch. D. 39 ; Re Berch- 
told, Borcbtold v. Capron, [1923] 1 Ch. 192. 

987. Interest accruing while property 

reversionary.] — Smith v. Hill, No. 988, post. 

988. Reversionary Interest In money 

outstanding on mortgage of realty.] — (1) A. was 

legatee in reversion after certain life interests of 
testatrix’s residuary personal estate. The estate 
consisted wholly or chiefly of a sum of £3,000 
invested on mtge. of real estate by testatrix «fc 
continued on such investment by her trustees. A. 
mortgaged his interest in the £3,000, & after sixteen 


PART IV. SECT. 2, SUB-SECT. 3. 

975 I. Whai arrears recoverable — 
Legacy charged on land.\ — Re Yates 
(1902), 22 C. L. T. 413 ; 4 O. L. R. 
680 ; 1 0. W. R. 630.— CAN. 

976 ii. .] — Hughes v. Kelly 

(1843), 5 I. Bq. R. 286 ; 3 Dr. & War. 
482 ; 2 Con. & Law. 223.— IR. 

976 ill. .] — ^Aroudall v. 


Anderson (1890), 25 L. R. Ir. 433. — 

IR. 

979 I. Legacy in hands of trustee.] 

— A testator bequeathed his personal 
estate to his exors., in trust for the 
purposes of his will, & gave to them. 
In the quality of trastees, for the use 
of his son for life, &; after his death 
for the use of his son's children, " the 
sum of £1,500, due to mo by C., & 


secured by a certain mtgo.,” etc. : — 
Held : the legatee was entitled to 
claim more than six years’ arrears of 
interest, the trust being express, &; 
the Statute of Limitations therefore 
not applying to the case. — Lorino v. 
Lorino (1866), 12 Gr. 374.— CAN. 

982 I. Legacy payable out of 

reversionary iufer^.]— V incent v. Go- 
ing (1844), 7 I. Eq. R. 463.— IR. 
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Limitation ov Actions. 


Sect, 2 . — Arrears of rent or interest : Sub^sect, 4, 

Jg., C. & D,] 

ye&rs, during which A. paid no interest on his * 
mtge., A.’s reversion fell into possession ; — Held : 

A. ’s mtgee. was entitled as against the residuary 
estate U> recover the whole arrears of interest, 
the mtge. by A. not being a charge on real estate 
within RearProperty Limitation Act, 1833 (c, 27), 

B. 42. 

(2) Senible : if it had been a charge on real 
estate, the fact of the interest being reversionary 
would not have prevented the operation of Real 
Propei’ty Limitation Act, 1833 (c. 27), s. 42, in 
barring arrears of interest beyond six years. — 
Smith v. Hill (1878), 9 Oh. D. 143 ; 47 L. .T. Ch. 
788 ; 38 L. T. 638 ; 26 W. R. 878. 

J nnotationa : — Apld. MeUersh v. Brown (1890), 45 Ch. 1). 

225. Consd. lie Stucley, Stutdey v. Keke\rtch. (1906] 

1 Ch. 67. Befd. lie Marshfield, Marshfield v. Hutchings, 

Hutchings V. Hutchings (1887), 66 L. T. 694 ; lie Lloyd, 

Lloyd V. liloyd (1902), 87 L. T. 641. 

989. Purchaser taking assignment of in- 

cumbrances — Not in position of prior incum- 
brancer.] — Chinnery V. Evans, No. 912, ante. 

Foreclosure action.] — See Sub-sect. 4, B., 

post. 

— Redemption suits.] — See Sub-sect- 4, C., 
jjost. 

Petition for payment out of court.] — See 

Sub-sect. 4, D.jpost. 

990. Sale of mortgaged property under 

power of sale — Action by mortgagor to recover 
balanced — M ason v. Broadbent, No. 1449, post. 

991. Real Property Limitation Act, 1833 (c. 27), 
s. 42 — What mortgages are within section — Mort- 
gages of reversionary interests in personalty — 
Invested in mortgage of realty.] — Smith v. Hill, 
No. 988, ante, 

992. Covenant for capitalisation 

of interest.] — A. & B., reversioners after a life 
interest in C. mortgaged their property & cove- 
nanted that interest in arrear should be capitalised 
& bear interest after the same rate ; & C. also 
tissigned her life interest as part of the security ; — 
Held : the covenant was good & valid ; &. the 
mtgee. was not limited to six years’ interest. — 
Clarkson v. Henderson (1880), 14 Ch. D. 348 ; 
49 L. J. Ch. 289 ; 43 L. T. 29 ; 28 W. R. 907. 

Annotaiions : — Mentd. Re Middlesbrough Bldg. Soo. (1884), 

.54 L. J. Ch. 592 ; Mainland v. Upjohn (1889), 41 Cli. D. 

1 26. 

993. Sale by first mortgagee under power — 

Retention of interest by mortgagee.] — Real Pro- 
perty Limitation Act, 1833 (c. 27), s. 42, does not 
affect the right of a mtgee. who has sold under his 
power of sale to retain out of the proceeds more 
than six years’ arrears of interest. After the judg- 
ment for the administration of the estate of a 
second mtgee. of real estate, the first mtgees. sold 
the mtged. property under their power of sale & 
received the proceeds. A summons in the action 
was then taken out by pltf., a beneficiary under 
the will of the second mtgee., to determine the 
question whether the first mtgees. were entitled 
to retain more than six years’ arrears of interest. 
The first mtgees. were not parties to the action, but 
consented ^ to appear on the summons to argue 
tlie question. The second mtge. absorbed all 
the possible surplus of the proceeds of sale : — 
Held : the firet mtgees. were entitled to retain 
more than six years’ arrears of interest. — Re 


Marshfield, Marshfield v. Hutchings, Hutch- 
ings V. Hutchings (1887), 84 Ch. D. 721 ; 66 
1^. J. Oh, 699 ; 66 L. T. 694 ; 36 W. B. 491. 

AnnoiaUone : — Apld. Dlugle v. Ooppen, Coppen v. Dingle, 
{1899] 1 Ob. 720. Oonid. Re Lloyd, Lloyd tJ. Lloyd, [1903] 

1 Oh. 385. Reid. Re Hancock, Hancock v. Berrey (1888), 
67 L. J. Oh. 793. 

994. Action or suit for recovery of Interest — 
What amounts to — Summons by second mortgagee 
against first mortgagee — To determine title to 
repayment of moneys owing on second mortgage.] — 

Be Thomson’s Mortgage Trusts, Thomson v. 
Bruty, No. 1464, post. 

B. On Foreclosure. 

Foreclosure generally, see Mortgage. 

995. What amount of arrears recoverable.] — 

(1) A mtgee., notwithstanding the interest mort- 
gaged is reversionary, can only recover six years’ 
arrears of interest as against the land mortgaged, 
although he may recover twenty years’ arrears on 
the covenant to pay. 

(2) The interest on money secured by mtge. 
of land & by covenants being sixteen years in 
arrear, the mtgee. filed his bill of foreclosure 
against the heir of the mtgor., raising no question 
of liability on the covenant or of any right of 
tacking. A decree was made to take an account 
of what was due on the mtge. Under Statutes of 
Limitation twenty years’ arrears could be recovered 
on the covenant, but six only as against the land. 
The master refused to allow pltf. to tack Ids two 
claims : — Held : on exceptions, he was right. 
Qu. : whether tlio right to tack in such a case 
would be different in a suit for foreclosure from 
what it is in a suit for redemption. — Sinclair v. 
Jackson (1853), 17 Beav. 405 ; 1 W. R. 400 ; 51 
E. R. 1090. 

Annotations : — As to (1) Consd. Smith v. Hill (1878), 0 Ch. D. 
143; Dingle v. Coppen, Copjien v. Dingle, [1899] 1 Ch. 
726 ; Re Lloyd, Lloyd v. Lloyd, 11903] 1 Ch. 385. 

996. .] — ^Although there is in a mtge. deed 

a covenant to pay principal & interest, a mtgee. 
cannot in foreclosing have an account of arrears 
of rent for more than six years. But if there is a 
term in a trustee to secure the mtge., the mtgee. 
will have a general account of arrears ; & it is 
the same if there is an agreement that an out- 
standing term shall be assigned in trust. — Shaw 
V. Johnson (1861), 1 Drew. & Sm. 412 ; 30 L. J. 
Ch. 646 ; 4 L. T. 461 ; 7 Jur. N. S. 1005 ; 9 W. R. 
629 ; 62 E. R. 437. 

Annotations : — CODSd. Re Lloyd, Lloyd v. Lloyd, [1903] 

1 Ch. 385. Refd. Rr Stmd'^B Mortgaged Estates (1876), 

2 Ch. D. 713 ; Re Jordiaon, Itainc v. Jordison, [1922] 
1 Ch. 440. 

997. .] — When money is secured by an 

ordinary mtge. by covenant & bond, the mtgee., 
in a suit to foreclose, can only recover six years’ 
arrears of interest, but the case is different when 
there is a trust to secure it. — Round v. Belt^ 
(1861), 30 Beav. 121 ; 31 L. J. Ch. 127 ; 6 L. T. 
15 ; 7 Jur. N. S. 1183 ; 9 W. R. 846 ; 64 E. R. 
834. 

Annotations : — Coiud. Re Jordison, Raine v. Jordison, [1922] 
1 Oh. 440. Refd. Re Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 
385. 

998. .] — Be Lloyd, Lloyd v. Lloyd, No. 

1007, post. 

999. Whether tacking of specialty debt per- 
mitted — As against other specialty creditors.] — 

Sinclair v. Jackson, No. 996, ante. 


PART IV. SECT. 2, SUB-SECT. 4. 

989 i. What arrears rccoveral 
Purchaser taking assignment of im 
brances — N ot in position of prior im 
hrancer.] — CoLQunouN v. Mui 
(1890), 26 A. R. 204.— CAN. 


Statutory sale of land — | 445. — IR. 

Portion of arrears already barr^. ] — 

He Estate, [1911] PART IV. SECT. 2, SUB-SECT. 4.— B. 

u *• ^Vhal amount of arrears re- 

— Mortgage on minoPs estate.] etweroftte.]— T hwaites v. M'Donouqh 

—Re FiTZMAUKiOE (1804), 16 I. Ch. R. (1830), 2 I, Eq. R. 97.— IR. 
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C, On Redemption, 

Redemption generally, eee Moktgagb. 

1000. What arrears of interest payable — Debt 
secured by covenant as well as by mortgage of 
land.1— Du ViGiEB V. Lee, No. 860, ante. 

1001. Right of mortgagee to tack 

si^lalty debt & mortgage.] — The heir of a mtgor., 
who has covenanted for himself & his heirs to 
pay the mtge. debt & interest, cannot redeem with- 
out paying arrears of interest to the extent of 
twenty years, the mtgee. being entitled to tack the 
arrears of interest to the debt as against the heir. — 
Elvy V, Norwood (1852), 6 De G. & Sm. 240 ; 
21 L. J. Ch. 710 ; 19 L. T. O. S. 198 ; 10 Jur. 
493 ; 64 E. R. 1099. 

^n^tatv^ : — Congd. Sinclair v. Jackson G853), 17 Beav. 

405. Befd. Hoddam v. Morley (1856), 2 E. & J. 336: 

Round v. Bell (1861), 30 Beav. 121 ; Re Stead’s Mortgaged 

Estates (1876), 2 Oh. D. 713. Mentd. Kensington v. 

Bouverie (1854), 24 L. T. O. S. 187. 

1002. Reversionary interest subject of 

mortgage — Proviso for redemption on payment of 
principal & Interest — Separate covenant for pay- 
ment of interest.] — mtge. of a reversionai*y share 
in the proceeds of realty & in personalty in ct. 
contained a proviso for redemption upon payment, 
on or before the death of the life tenant, of the 
principal sum “ with interest for the same in the 
rneantime ” at the specified rate. Then followed 
distinct covenants for payment of principal on the 
life tenant’s death, & of interest in the meantime 
half-yearly respectively ; but the proviso did not 
refer to these covenants. When the life tenant 
died some thirteen years’ interest was unpaid : — 
jffeld : the proviso for redemption was a distinct 
contract & the covenant for payment of interest 
ought not to be imported into it ; &, therefore, 
the mtgee.’s right to all the interest unpaid, which 
was expressly given by the proviso, was un- 
affected by any statute of limitations or principle 
of equity. — He Turner, Turner v. Spencer 
(1804), 43 W. R. 163 ; 39 Sol. Jo. 59 ; 13 R. 132. 
Annotation ; — Reid. 'Williains v. Morgan, [1906] 1 Ch. 804. 

1003. .] — Testator, who died in 1878, 

devised some cottages & marshlands upon trust 
for his wife for life, she out of the rents & profits 
keeping “ the premises in good tenantable repair 
&; condition,” & after her death upon trust for 
0. in fee. In 1882 C. mortgaged his reversion in 
fee to the widow, who was in receipt of the rents 
& profits of the property as tenant for life. She 
died in 1897, & her exors. brought an action of fore- 
closure against O. who had made no payment 
either of principal or interest since the date of the 
mtge., & who set up Statutes of Limitations. 
At the trial O. submitted to the usual judgment 
for foreclosure with arrears of interest limited to 
six years prior to the date of the writ, but counter- 
claimed damages against the estate of the tenant 
for life for non-repair of the cottages & deprecia- 
tion of the marsh lands, alleging that the latter 
had been continuously mown against all custom, 
and had thereby been greatly impoverished, & 
offered to redeem on the footing that any damages 
awarded him should be set off in account against 
what was due on the mtge., & contended that on 
redeeming he was only bound to pay six years’ 
arrears of interest prior to the date of the writ. 
Testator had in 1874, granted a seven years’ lease 
of the marsh lands, with a covenant by the lessee 
not to mow them oftenor than once in any one 


year, but to keep them during the term in good 
condition, & the tenant for life in granting subse- 
quent leases of the same lands had inserted cove- 
nants as to mowing similar to that in testator’s 
lease. The cottages were out of repair & the 
marsh lands had been depreciated to some extent 
by mowing : — Held : 0. on redeeming was not 
limited to six years’ arrears of interest prior to the 
date of the writ, but must pay . all arrears of 
interest with principal & costs from the date of 
the mtge. — Dingle v. Coppen, Coppen v. Dingle, 
[1899] 1 Ch. 726 ; 68 L. J. Ch. 337 ; 79 L. T. 693 ; 
47 W. R. 279. 

Annotations : — Reid. Re Lloyd, Lloyd v. Lloyd, [19031 1 Cli. 

385. Mentd. Powoll v. Brodhurst, [1901] 2 Ch. 160. 

1004. Accounts as between mortgagor Se mort- 
gagee In possession — Whether all profits must be 
accounted for.] — Certain hereditaments, con- 
taining a coal mine, were conveyed by way of 
mtge. from H. to L., the former covenanting that 
he would confirm any lease of the mtged. premises 
which L. might make ; but L. was neither autho- 
rised to work the mine himself, nor to make any 
lease thereof. kSubsequently L., without the 
knowledge of H., authorised E. to explore & work 
the said mine, with a view to becoming the lessee 
thereof. On a bill to redeem, & for an account, 
filed by H. against L. & B. : — Held: (1) defis. 
were liable to account for the value of all coal 
raised by them, or either of them, & no deduction 
of any kind was to be allowed ; (2) Statute of 
Limitations formed no bar to pltf.’s claim. — 
Hood v. Easton (1856), 2 Giff. 092 ; 27 L. T. O. B. 
295 ; 2 Jur. N. S. 729 ; 4 VV. It. 575 ; 66 B. R. 
290 ; on appeal^ 2 Jur. N. S. 917, L. JJ. 

Annotation: — Generally, Mentd. Eliua v. Griffith (1878), 8 

Ch. D. 521. 

1006. Redemption by puisne mortgagee — Effect 
of acknowledgment by mortgagor of more than six 
years’ arrears on first mortgage.] — A mtgee. is not 
entitled under Real Property Limitation Act, 
1833 (c. 27), 8. 42, to recover as against a second 
mtgee. & subsequent incumbrancers, the arrears 
of interest due on his mtge. for more than six years, 
by reason of an acknowledgment in writing by the 
mtgor. of the sum due in respect of interest. The 
words of Real Property Limitation Act, 1833 
(c. 27), 8. 42, ” by whom the same is payable,” 
denote not merely those who are legally bound by 
contract to pay the interest, but all against whom 
payment may be enforced by any action or suit, — 
Bolding v. Lane. (1863), 1 De G. J. & Sm. 122 ; 
1 New Rep. 248 ; 32 L. J. Ch. 219 ; 7 L. T. 812 ; 
9 Jur. N. S. 600 ; 11 W. R. 380 ; 46 E. R. 47, L. C. 

Annotations: — Ezpld. & Distd. Chinnery v. Evans 11864), 

11 H. L. Oas. 116. Consd. Lowin v. Wilson (1886), 11 

App. Cas. 639 : ABtbury v. Astbury, [1898] 2 Ch. 111. 

Reid. Harlock v. Ashberry (1881), 50 L. J. Ch. 745. 

D. Petition for Payment out of Court, 

1006. Proceeds of sale in administration action — 
To satisfy arrears of interest.] — The proceeds of 
sale of mtged. premises, sold under the power of 
sale in a mtge. deed by the trustees of the mtgee., 
were paid into ct. in a suit for the administration 
of the mtgee.’s estate ; &; there being nearly 

twenty years’ arrears of interest due on the mtge., 
exceeding in amount the fund in ct.,.the trustees 
petitioned for payment out of the fund to satisfy 
such arrears, & the assignee of the mtgor. was 


PART IV. SECT. 2, SUB-SECT. 4.— C. 

k. WheU arrears of interest pay- 
able.}— In an action of redemption by 
a second rntf^ee. a^lnst a first mtg:ee. 
the latter is entitled to only six 


years’ arrears of interest. — ^M oMickinq 
V. Gibbons (1897), 24 A. R. 686.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— D. 

1006 1. Proceeds of sale in administra- 
tion action — 2'o satisfy arrears of 


interest .] — ^Levx v. Williams, [1925] 
V. L. R. 616 ; 47 A. L. T. 57 ; 31 
Argus L. R. 447. — AUS. 

1. Right of incumbrancer.] — In an 
incumbrancer’s petition matter, an 
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Bed, 2 . — Arrears of rent or interest : Sub-sed. 4, D. ; 
svb-secis. 5, 6 7» Part F. Sed* 1.] 

served with the petition : — Held : the petition was 
not a suit to recover arrears of interest within Heal 
Property Limitation Act, 1833 (c. 27), s. 42 ; & 
the mt^ee.’s trustees were entitled to more than 
six years* arrears of interest, & the fund was 
ordered to be paid over to them. — Edmunds v, 
Waugh (1866), L. R. 1 Eq. 418 ; 36 L. J. Ch. 234 ; 
13 L. T. 739 ; 12 Jur. N. S. 326 ; 14 W. R. 257. 

Annotations : — Ezpld. & Distd. Re Stead’s Mortgragod Estates 

(1876), 2 Ch. D. 713. Polld. Rf! Marshfleld. R 

tj. Hutchings (1887), 34 Ch. D. 721 ; Dingle ti. Coppen, 

Coppen w. Dingle, tl899J 1 Ch. 726. Apprvd. Re Lloyd, 

Lloyd V. Lloyd, (1903] 1 Ch. 38.^. Refd. Re Thomson’s 

Mortgage Tni.«it8, Thomson «. Bruty, (1920] 1 Ch. 508. 

1007. .1 — Where a mtgor. applies by 

summons as against) the mtgee., that a fund in ct. 
in an administration action, being the proceeds of 
sale of the mtged. property, real & personal estate 
under a will, may be paid out to him, the mtgor., 
after payment thereout to the mtgee. of six years’ 
interest only, in addition to the principal, he is in 
the same position as if he had brought an action 
for redemption, & therefore cannot recover the 
fund except upon the usual redemption terms of 
payment of principal together with the full arrears 
of interest. Real Property Limitation Act, 1833 
(c. 27), s. 42, having no appUcation to the case. 

Testator who died in 1802, by his will gave his 
real personal estates to trustees upon trust to 
pay the income to his widow for life, & after her 
death to sell the same & stand possessed of the 
proceeds in trust for his children equally. In 
Jan. 1867, F., one of the children, conveyed his 
reversionary interest in his share under the will 
to A., subject to a proviso for redemption on 
repayment to A. of £500, with interest at five per 
cent, per annumy in July, 1867. The mtge. 
contained the usual mtgor. ’s covenants for pay- 
ment of the principal, & also of interest at five per 
cent, per annum so long as the principal remained 
unpaid ; & it was agreed that A., his heirs, etc., 
should, out of any real & personal estate which 
should be received by him & them under the 
mtge., pay all moneys owing on the security & 
pay the surplus, if any, to F. The mtge. contained 
a power of sale, but there was no power of attorney 
enabling the mtgee. to sue or give receipts in the 
absence of the mtgor. In Aug. 1867, F. died 
intestate. In 1872 an action was brought for the 
administration of testator’s estate, & under orders 
made in the action his real & personal estates 
were sold, F.’s share of the proceeds being carried 
to his separate account in the action. In 1887 
A. died, having by will appointed exors. 
Testator’s widow died in 1900, & in 1901 F.’s 
administrator appUed by summons, A.’s exors. 
being resps., for payment out to him of F.’s 
fund in ct., ^er payment thereout to A.’s exors. 
of the principal due on the mtge., together with 
not more than six years’ arrears of interest ; — 
Held : notwithstandmg Real Property Limitation 
Act, 1833 (c. 27), s. 42, A.’s exors. were entitled 
w receive out of the fund their full arrears of 
interest before F.’s administrator received any- 
thing. 

From that time [Round v. Belly No. 997, ante] 
down to the present it has been the uniform 
practice in foreclosure actions to confine pltf. to 
BIX years’ arrears of interest {per Cun.).— Lloyd. 
Lloyd v. Lloyd, [1903] 1 Ch. 385 ; 72 L. J. Ch. 


78 ; 87 L. T. 641 ; 61 W. R. 177 ; 19 T. L. R. 
101 ; 47 Sol. Jo. 128, 0. A. 

Annotations: — Expld. & Diftd. Re Hazeldlne’s Trusts, [1008] 
1 Ob. 34. Reid. Re Thomson’s Mort^affe Trusts, Thomson 
V. Bruty, [1920] 1 Oh. 608. 

1008. Purchase-money on compulsory acquisition 
— 01 land subject to equitable mortgage — Petition 
by mortgagee.] — Money paid into ct. under the 
Lands Clauses Act, 1846 (c. 18), for purchase of 
land which was subject to an equitable mtge. 
by deposit, with a memorandum undertaking 
to give a legal mtge. ; on petition by the mtgee. 
for payment out ; — Held : the analogy of Statute 
of Limitations applied, & only six years’ arrears 
of interest could be charged. — Re Stead’s Mort- 
gaged Estates (1876), 2 Ch. D. 713; 45 L. J. 
Ch. 634 ; 35 L. T. 466 ; sub nom. Re Stead’s 
Settlement Trusts, 24 W. R. 698. 

Annotations : — Refd. Re Marshfield, Mai-shfleld v. Hutchings 
(1887), 34 Ch. D. 721 ; Re Lloyd, Lloyd v. Lloyd, [1903] 
1 Ch. 385 ; Re Thomson’s Mortgage Trusts, Thomson 
V. Bruty. [1920] 1 Ch. 608. 

1009. Sum charged on land — Mortgage of re- 
versionary Interest in such sum — Unconscionable 
bargain.] — ^A married woman & her brothers, 
persons in a humble position, being entitled in 
reversion expectant on the death of a tenant for 
life, to a sum of £1,600 charged on land, purported 
to mortgage this interest to B. as security for 
£500 with interest at five per cent, though £250 
only was actually advanced. B. subsequently 
advanced £160 more, for which a further charge 
for £300 on the same reversionary interest was 
taken as security. This deed of further charge 
contained recitals and clauses to the etlect that the 
nature of the transaction was perfectly understood 
by the borrowers, & that the difference between 
the sums actually advanced & the sums expressed 
to be secured was considered reasonable remunera- 
tion for the delay that must occur before repay- 
ment, on account of the age of the tenant for life. 
The securities were prepared by B.’s solr., acting 
for aU parties, & the borrowers had no inde- 
pendent advice. Only one year’s interest was 
ever paid. On the death of the tenant for life, 
the £1,600 was paid into ct., & upon a petition 
by the reversioners to set aside these securities 
on the ground of fraud, & for payment out of the 
fund ; — Held : the mtge. & further charge could 
stand as security only for the sums actually 
advanced, with six years’ arrears of interest only. — 
Re Slater’s Trusts (1879), 11 Ch. D. 227 ; 48 
L. J. Ch. 473 ; 40 L. T. 184 ; 27 W. R. 448. 

Annotations : — Overd. Re Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 
385. Refd. Re Marshfield, Marshfield v. Hutcldngs (1887), 
34 CTi. D. 721. 


Sub-sect. 5. — Interest on Purchase-Money. 

1010. Unpaid vendor enforcing lien.] — ^A con- 
tract for the sale of an estate made in Mar. 1811, 
stipulated that the purchase-money should be paid 
on May 13, following. The purchase-money was 
not paid, but the purchaser entered into pos- 
session & he & persons claiming under him con- 
tinued in such possession. In 1834 their agent 
signed a vsritten acknowledgment of the vendor’s 
titie sufficient to take his lien for the principal of 
the purchase-money out of Real Property Lunita- 
tion Act, 1833 (c. 27), s. 40. In 1849 the assignees 
of the vendor filed a bill seeking to enforce the 
vendor’s lien on the estate for the purchase- 
money ; — Held : (1 ) Real Property Limitation Act, 


Incumbrancer who avails himself 
the pro^dlngs is not entitled 
receive Interest on his inoumbra: 


which has accrued more than six years 
next before the filing of the petition 
for sale, such interest being barred 


under the Statute of Limitations. — 
Lewis’ Estate, Re Kirke, [1903] 
1 I. R. 848.— IR. 
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1833 (c. 27), 8. 42, did not apply to the arrears of 
interest but the whole was recoverable from 
May 13, 1811. 

(2) Pltfs. ask for the unpaid purchase-money, 
which implies that the purchase-money is to be 
paid, & it could not be paid unless the contract 
were completed. The right to the principal did 
not accrue until the time arrived for completion, 
& the right to receive interest accrued at the same 
time (Turner, L,J.). — Toft v. Stevenson (or 
Stephenson) (1854), 5 De G. M. & G. 735 ; 43 
B. B. 1065, L. JJ, ; previous proceedings (1851), 
1 De G. M. & G. 28, L. JJ. 

1011. Purchaser recovering deposit & part pur- 
chase-money.] — P. in May, 1846, contracted to sell 
a piece of land to W. for £8,296, of which sum 
£829 was paid down, the rest to be paid in May, 
1848, & meantime the interest to be paid half- 
yearly. On the making of the contract, P. made 
material representations as to his dividing his 
neighbom’ing property into streets, & erecting a 
church, which induced W. to purchase. In Aug. 
1845, P. mortgaged the property, of which notice 
was given to W., who continued to make his 
payments. In Apr. 1848, P. was adjudicated a 
bkpt., & had not carried out the representations 
he made on selling the land to W., whereupon W. 
declined to pay the balance of the purchase- 
money : — Held : notwithstanding the delay, the 
circumstances not having altered, W. was entitled 
to recover six years’ interest on the deposit money 
& on the interest he had paid under the contract. — 
Bose v. Watson (1864), 10 II. L. Cas. 672 ; 3 
New Bep. 673 ; 33 L. J. Ch. 385 ; 10 L. T. 106 ; 
10 Jur. N. S. 297 ; 12 W. B. 686 ; 11 B. B. 1187, 
H. L. i ciffg. S. C. svJb nom. Watson v. Bose 
(1862), 6 L. T. 804. 

Annotations : — Cousd. Re Stucley, Stucley v. Kekcwich, 


[19061 1 Ch. 67. Eefd. Levy t>. Stogdon. G®?®! 

Menttt. Aberaman Iron Works v. Wicker (1868), 4 CJi. 
App!^l01 ; McCrelght v. Foster V. 

Shaw V. l^'oster G872), LjR. 6 H. b* « Edwards 

Bolton (1872), 41 L. J. Ch. 643 ; Ly^ht r. Edwards 
(1876), 2 Ch. D. 499 ; Myoock v Bea^n (1|79), 13 

ri904) 1 Ch. 668. 


Sub-sect. 6.— Tithes. 

Amount recoverable — Whether Interest allow^.] 

— See Ecclesiastical Law, Vol. XIX., p. 481, 

Nos. 3401, 3402. ^ , 

Tithe rentcharge.] — See Nos. 947, 948, ante. 


Sub-sect. 7. — Dower. 

See Beal Property Limitation Act, 1833 (^* 27), 
s. 41, &, note. Administration of Estates Act, 1925 
(c. 23), ss. 46, 46, sched. 2. , ^ ^ . 

1012. Six years recoverable.] — Defts. in posses- 
sion denied the title of the widow, alleging that her 
husband had not been seised of an estate of in- 
heritance in the premises ; that allegation bemg 
founded on information as to the time of his 
death, which was believed to be correct, but 
afterwards found to be erroneous. 
dower & arrears for six years before the nhHg of 
the bill.— Bamford v. Bamford (1845), 6 Hare, 
203 ; 67 E. B. 887. 

Annotations Held. Williams Thomas, [1909] 1 Ch. 713. 

Mentd. Morgan v. Morgan (1®0^)»_11 4^* ' 

Stormont v. Thicklns (1866), 13 L. T. 633. 


Part V. — Land or Rent. 


Sect. 1.— GENERAL EFFECT OF REAL 
PROPERTY LIMITATION ACTS. 

See Beal Property Limitation Acts, 1833 (c. 27), 
1874 (c. 67). 

1013. Property vested In person In possession.] — 

The question is, whether the lessor of pltf. is by 
Statute of Limitations, 1623 (c. 16), barred from 
recovering in this ejectment. . . . An ejectment is 
a possessory remedy, & only competent where the 
lessor of pltf. may enter ; therefore it is always 
necessary for pltf. to show that his lessor had a 
right to enter, by proving a possession within 
twenty years, or accounting for the want of it, 
under some of the exceptions allowed by Statute. 
Twenty years adverse possession is a positive title 
to deft., it is not a bar to the action or remedy of 
pltf. only, but takes away his right of possession 


>er Cur.).— Taylor d. Atkyns v. Horixe (1757), 
5 reported in 1 Burr. 60 ; 97 E. B. 190 ; ctffd* 
758), 6 Bro. Pari. Cas. 633, H. L. 

nnotatioi}s :—^OXrsd. Cholmondeley «. Clinton (mO), 2 
Jac. & W. 1. Refd. Faiiylaim d. E“Pson y. ShacHeton 
n770) 6 Burr. 2604 ; Doo d. Cook v. Danvers (18im), 

3 Smith, K. B. 291. Mentd, Doe ^ Atkyns t?. 

2 Cown 689 ‘ Peaceable d. Homblowor v. Head 

irsnl!: ? :roStt V Wea^ >38Wo-o"o V 

Doe d. Maddock v. Lynes (1824), 3 B. & C. 3^ , Cooke r. 
Yates (1827), 4 Bing. 90 ; Doe d. Teynh^iv. Tyler (1830). 

4 Moo. & P. 29 ; Doo d. Bouglaa r. Lock (1835), 2 Ad. & M. 
705 : Doe d. Blight v. Pett (1840), 11 Ad. & El. 842 , 
Doe d. Hartridge v. Gilbert (1843), 6 Q. B. 423 5 B®J^ 
Habgood (1860), 30 L. J. Oh. 107 ; Shreweb^ v. KeJghUey 
(1865), 19 C. B. N, S.«06; Simpson^ 


yrilathimst (1809)’ 5’Ch. Apm _193 ; Weller ». Stone (^86), 
' . a''" - Boyce r.E 


>4 L. J. Ch. 497 

1014. .] 


-In an 


Jdbrooke, [1903] 1 Ch. 836. 
action which raises a 


LUX**. .J AlA - 

estion of title to land, the question being one of 
undarv. long possession & acts of ownership 


PART IV. SECT. 2, SUB-SECT. 7. 

m. I'irne for bringing aotion. ] — 
No action of dower shall be brought 
but within twenty years from the 
death of the husband or the demandant. 
— ^McClelland v. Megoatt (1850), 7 
U. C. II. 31.— CAN. 

n. .] — German r. Grooms 

(1850), 6 U. C. R. 414.— CAN. 

o. .] — ^McDonald v. McIntosh 

(1852), 8 U. C. R. 388.— CAN. 

p. .1 — Begly V. ST. Patrick’s 


Literary Assocn. op Ottawa (1864), 
23 U. C. R. 395. — CAN. 

q. .] — On the facts : — Held : 

the right to dower was barred by 38 
Viet. o. 16, 8. 14 (O), which requires 
proceedings to be taken to enforce a 
^vldow’8 dower within ten years from 
the death of her husband. — ^McDonald 
V. McRae (1886), 13 A. R. 121.— CAN. 

r. .] — Re McAfee (1891), N. B. 

Dig. 313.— CAN. 

t. Commencement of staiutory period 
— FVow husband's deaJth.] — Lbacu 


Dennis (1866), 24 U. C. R. 129. 

VN. 

a. Agreement for paymaU of rent 
widow — During currency of term.}--- 
le widow & heir had mutually agreed 
at one-third of the rent should be 
lid to the widow in eeksh year, which 
IS accordingly done during the cur- 
ucy of the term : — Held : this had 
e effect of preventing the lapse of 
me being set up as a bar under the 
atute to the widow’s right to dower. — 
raseR V. Gunn (187^, 27 Gr. 03. — 
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Sect, 1. — General ejfect of Beal Property LimitaUon 
Acts, Sect. 2 ; Svh-sect, 1» ] 

afford pregnant evidence of title in the party 
possessed notwithstanding the non-production of 
his title deeds, & even against some evidence of 
title in the other p^y, if such evidence leaves the 
question in doubt, upon the groxmd of the 
acquiescence of the other party in possession & 
acts of ownership ; & this evidence is quite inde- 
pendent of Statute of Limitations, the effect of 
which is to vest the property in the person in 
possession, even although until the period of 
limitation had elapsed it was not his whereas the 
effect of possession & acts of ownership is evidence 
to show that the title was originally in that party, 
— St. Leonards (Lord) v. Ashbxjrnbr (1870), 
21 L. T. 695. 

1016. Applicability of statutes — Inclosure of 
common forbidden by Act of Parliament.] — In 

view of the fact that, by 39 & 40 Viet, c. 20, s. 36, 
a common regulated imder the Act is not to be 
inclosed without the sanction of Parliament, 
Statute of Limitations does not apply to enable an 
owner of closes abutting on the common to acquire 
a title under said Statute. — Collis v. Amphlett 
(1917), as reported in 62 Sol. Jo. 37 ; on appeal^ 
[1918] 1 Ch. 232, C. A. ; [1920] A. O. 271, H. L. 

1016. Adverse possession— Real Property Limi- 
tation Act, 1833 (c. 27), s. 15.] — The doctrine of 
non-adverse possession is done away with by above 
Act, except in cases provided for by sect. 16. — 
Nepean v. Doe d. Knight (1837), 2 M. & W. 894 ; 
Murp, & H. 291 ; 7 L. J. Ex. 355 ; 150 E. R. 1021, 
Ex. Ch. 


Annotaiiona :—Consd. Doo d, Angell v, Angoll (1846), 9 

Q. B. 328. Refd. Hogan v. Hand (1801), 14 Moo. P. C. C. 

310; Dniimaond«.8ant(1871),L.R. 6Q, B. 763. Mentd. 

R. V. St. Jamee, Olerkenwell (1862), 16 J. P. Jo. 373 ; 

Lambe v. Orton (1859), 29 L. J. C:h. 286; Thomas v. 

Thomas (1864), 13 W. R. 225 ; lie Bonham's Trusts 

(1867), L. R. 4 Eq. 416 ; Re Beasney's Trusts (1869), L. R. 

t Eq. 498 ; R. v. Lumley (1869), L. R. 1 C. C. K. 196 ; 

Re Phen6’s Trusts (1870), 5 Ch. App. 139 ; Re Lewes' 

Trusts (1871), 6 Ch. App. 356 ; Re (^orbisliley 's Trusts 

(1880), 49 L. J. Ch. 266 ; R, v. WUlshire (1881), 6 Q. B. D. 

366 : Re Rhodes, Rhodes v. Rhodes (1887), 36 Ch. D. 586 ; 

Re Aldersoy, Gibson v. Hall, [1905] 2 Ch. 181. 

1017. Meaning of — Possession incompatible 

with^freehold in another.] — In 1757, W. being seised 
in fee of certain premises, devised to each of his 
four daughters one undivided fourth part for life, 
with remainder to all their sons & daughters & 
their respective heirs, to take as tenants in common. 
T., one of the daughters, had issue D., M., & A. 
In 1799, aU the parties then alive, who claimed 
imder the will of W., with the exception of M. & 
A., the daughters of T., conveyed their interests 
in the premises to two parties, under whom present 
deft, claimed. The purchaser, in June, 1839, 
entered into possession of all the premises, includ- 
ing the two-thirds, which had not been conveyed 
by M. & A., & for the recovery of which this action 
was brought. D., the brother of M. & A., outlived 
both his sisters, & claimed the two undivided 
thirds of the undivided fourth part, as heir-at-law 
to them. By his will, dated Jan. 21, 1835, he 
devised to G. J. all his real estates, & also, as 
far as he lawfully could, the two undivided thirds 
in question which he was then seeking to recover 
from present deft. He died on Feb. 6, 1836, 


leaving the lessor of pltf., J. his eldest sou & heir- 
at-law. The ejectment was brought in 1836. 
No ouster was proved at the trial, or appeared to 
have been admitted by the consent rule. It was 
ruled, at the trial, without exception being taken, 
that the possession of deft. & those througn whom 
he claimed, was not adverse to D. & those through 
whom he claimed : — Held : (1) the lessor of pltf. 
Sc deft, being tenants in common, & no ouster 
having been proved or admitted, their rights would 
not be barred by Real Property Limitation Act, 
1833 (c. 27), s. 2, taken alone ; (2) as by sects. 
2, 8, & 12, the possession of deft., & those under 
whom he claimed, was not the possession of the 
lessor of pltf., & those under whom he claimed the 
right of entry of the lessor of pltf., or those through 
whom ho claimed, accrued in 1799, & consequently, 
under these sects., the latter would be barred ; 
(3) by sects. 2, 12, & 16, taken together, the lessor 
of pltf. was restored to his right to bring his action ; 
for sect. 16, being retrospective, & no adverse 
possession having been proved, & no exception 
taken to the ruling of judge that it was not proved, 
the lessor of pltf. had five years after the commence- 
ment of the Act to bring his action, & consequently 
under those sects, would have been in time. 

(4) Neither at common law, nor by the operation 
of Real Property Limitation Act, 1833 (c. 27), 
was there such a disseisin or divesting of the free- 
hold, as took from D. the power of devising the 
land ; & as he had devised it before the lessor of 
pltf.’s title accrued, the latter was barred. — 
Gulley v. Doe d. Taylerson (1840), 11 Ad. & El. 
1008 ; 3 Per. & Dav. 639 ; 9 L. J. Q. B. 288 ; 113 
E. R. 697. 

Annotations : — As to (2) Refd. Ley v. Peter (1858), 3 H. & N. 

101. As to (3) Reid. Woodroflo v. Doe d. Daiiloll (1846), 

15 M. & W. 769. As to (4) Reid. Gi-oBley v. Mousloy 

(18.59), 4 Do G. & J. 78. Ocnerally, Reid> Garrard v. 

Tuck (1849), 8 C. B. 231. 

1018. What amounts to — Non-payment of 

rent — Tithes collected as part rent.] — J. demised 
lands to the rector of D. for forty years at a certmn 
rent ; in the lease the rector, after covenanting 
for payment of the rent, further granted to J. 
the tithe of oats of the parish of D. ; the lease also 
contained a proviso for re-entry in case the rent 
should be in arrear, or J., his heirs, etc., should be 
distinbed by the rector or his assigns in the receipt 
of the tithe, & concluded with a covenant on the 
part of J. that the rector should quietly enjoy the 
lands under the covenants, grants, & agreements 
contained in the lease. After the expiration of the 
lease the rectors continued to hold the land, but 
withheld the rent for more than twenty years, the 
heirs of J. at the same time continuing to take the 
tithe of oats, & some confusion existing as to the 
respective rights of the rector & the heirs of J., 
the latter being portionists of the tithes of the 
parish ; — Held : the possession of the land by the 
rector was not adverse, so as to let in the operation 
of Statute of Limitations. — Roe d. Pellatt v. 
Ferrars (1801), 2 Bos. & P. 642 ; 126 E. R. 1429. 

Annotations : — Mentd. Cobbett v. Grey (1850), 4 Exoh. 729 ; 

Stanton v. Peroival (1855), 5 H. L. Cae. 257. 

1019. Occupation commenced by 

permission.] — A cottage standing in the comer of 
a meadow, Delonging to the lord of a manor, but 


PART V. SECT. 1. 

1018 i. Adverse possession — Real Pro- 
peril/ InmUaHon Act, 1833 (c. 27), «. 15.] 
— 0 Silvan r. M'Swkbny (1840), 
6 1. L. It. 89. — IR, 

. — . Meaning of — Possesai&n 

incortipalible with freehold in another.}-^ 
V* Shey (1873), 22 W. R. 


1017U. 


-.3— Therlffht&tltl 


which by Real Property Limitatioi 
Act, 1833, s. 34, is extlnfirulshed b; 
poBBCSsion of the land In another ove 
tlie statutory period, is the right t 
title to brii^ a suit for the recovery o 
possession. & not the registered owner’ 
right Sc title to the land.— Sinclair t 


1017 111. .1 — Bond t>. Hop- 

kins (1802), 1 Soh. & Lef. 413. — IR. 

b. Crovm grant to person not 

in possession.] — Doe d. MoGillis v. 
McGillivray (1852), 0 U. O. R. 9.— 

GAN. 

0. .1 — Hill v. McKinnon 

(1858), 16 U. C. R. 216.— CAN. 
d. ApplicdbUUy of statiUea — Mart- 
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separated from it & from a high road by a hedge, 
had been occupied for above twenty years without 
any pajjnnent of rent. The lord then demanded 
possession, which was reluctantly given, & the 
occupier was told that if he were allowed to resume 
possession it would only be during pleasure. He 
did resume & keep possession for fifteen years 
more, & never paid any rent : — Held : the 
possession was not necessarily adverse, but 
might be presumed to have commenced by per- 
mission of the lord. — D oe d. Thompson v. Clark 
(1828), 8 B. & C. 717 ; 7 L. J. O. S. K. B. 122 ; 108 
E. R. 1209. 

Annotation : — Refd. Hodgson v. Hoopor (18fi0), 3 E. & E. 

149. 

1020. Admission of possession as life 

tenant.] — The declarations of a widow in possession 
of premises, that she held them for her life, & that 
after her death they would go to the heirs of her 
husband, are admissible evidence to negative the 
fact of her having had twenty years’ adverse 
possession. — D oe d. Human v. Pettett (1821), 
6 B. & Aid. 223 ; 106 E. R. 1174. 

Annotation: — Apld. Doo d. Pritchard v. Janncey (1837), 

8 C. & P. 99. 

1021. Payment of interest on unpaid 

purchase-money.] — An estate was contracted to be 
sold, & the vendee paid part of the purchase- 
money, & entered into possession without a con- 
veyance, paying interest, on the remainder of the 
purchase-money from time to time : — Held : his 
possession was not adverse, & after twenty years 
an ejectment might be brought. — D oe d. Milburn 
V. Edgar (1836), 2 Bing. N. C. 498 ; 1 Hodg. 437 ; 
2 Scott, 732 ; 6 L. J. C. P. 147 ; 132 E. R. 195. 

Annotation: — Consd. Hodgson v. Hooper (1860), 3 E. & E. 

149. 

1022. Purchaser of undivided share 

occupying whole.] — G ulley v. Doe d. Taylerson, 
No. 1017, ante. 

1023. Possession of pauper tenement.] 

— The possession of a pauper who has been put 
into a tenement by parish officers, is the possession 
of the parish officers, if it be a possession at all, 
& never can be adverse to them within Real 
Property Limitation Act, 1833 (c. 27 ). — Adams 
V. Hartley (1845), 9 J. P. 407. 

1024. Annual payments otherwise than 

as rent.] — In 1635, six & a half acres of parish 
land, lying in pieces scattered over estate R., 
consisting of 550 acres were demised at a yearly 
rent of £6, &; from time to time portions of the 
estate were sold & conveyed away, the rent of £6 
being charged, exclusively upon the part unsold, 
of which, in 1786, 31 acres remained. These 31 
acres were in 1842 purchased by deft.’s father. 
In all the deeds, from 1786 downwards, the pro- 
perty was described as being subject {inter alia) 
to a rent £6 per annum^ which deft. & all his 
predecessors paid to the parish : — Held : (1) deft, 
was not thereby estopped from denying that he 
held his land of the parish ; (2) deft, was entitled 
to make his own title deeds evidence, not for the 
purpose of proving facts which they recite, but to 
show the intention of deft. & his predecessors in 
making the payment. 

In this case, where the character of the payment 
was disputed, & the parish relied simply on 
entries in its own books, not calling witnesses to 


prove a tenancy. Statute of Limitations is a good 

In order to make the payment of this yearly 
rent of £6 operate as an estoppel, so as to prevent 
deft, from disputing the fact that the six & a half 
acres of land in question form part of his estate, 
it is essential to make out that the paymente 
have been from time to time made by him & his 
predecessors as for rent due from them for land of 
which they were tenants— -Quicquid solyiturt 
aolvitur secundum animum solventia f if on 
looking to the facts of this case, it is plain that the 
payments have been made, secundum animum 
solventium, not for rent, but on another account, 
the doctrine of estoppel arising from payment 
of rent has no place (Lord Cranworth, C.).— 
A.-G. v. Stephens (1856), 6 De G.M. & O. Ill ; 25 
L. J. Ch. 888 ; 26 L. T. O. S. 189 ; 20 J. P. 70 ; 
2 Jur. N. S. 61 ; 4 W. R. 191 ; 43 E. R. 1172, L. C. 

Annotations: — Oenerally, Mentd. Brown v. Wales (1872), 

L. R. 15 Eq. 142 ; Soarlo v. Cooke (1890), 43 Ch. D. 519. 


Sect. 2.— DEFINITIONS. 

Sub-sect. 1. — Land. 

See Real Property Limitation Acts, 1833 (c. 27), 
8. 42, (1874) (c. 57). 

1025. Turnpike tolls.] — Turnpike tolls are not 
within Real Property limitation Act, 1833 (c. 27), 
& consequently more than six years’ arrears of 
interest may be recovered on a rntge. of turnpike 
tolls, notwithstanding sect. 42 of that Act. — 
Hellish v. Brooks (1840), 3 Beav. 22 ; 9 L. J. Ch. 
362 ; 4 Jur. 739 ; 49 B. R. 9. 

Turnpike tolls generally, see Highways, Vol. 
XXVI., pp. 336 et seq, 

1026. Substrata of minerals.] — The right to a 
given substratum of coal lying under a certain 
close, is a right to land, & cannot be claimed by 
prescription. — Wilkinson v. Proud (1843), 11 
M. & W. 33 ; 12 L. J. Ex. 227 ; 7 Jur. 284 ; 152 
E. R. 704. 

Annotations : — Refd. Carlyon v. Lovering (1857), 1 H. & N. 

784 ; Rowbotham v. Wilaon (1857), 8 E. & B. 123. 

Tithes .] — See Real Property Limitation Act, 
1833 (c. 27), s. 1. 

1027. Meaning of.] — Real Property Limi- 

tation Act, 1833 (c. 27), s. 2, enacts, that no 
person shall bring an action to recover any land 
which, by sect. 1, includes tithes but within twenty 
years next after the right to bring such action has 
accrued to him, or some person through whom he 
claims : — Held : this statute does not operate to 
prevent the tithe owner from recovering tithes as 
chattels from the occupier, although none had been 
set out for twenty years; but it is confined to 
cases where there are two parties, each claiming 
an adverse estate in the tithes. — Ely (Dean & 
Chapter) v. Cash (1846), 15 M. & W. 617 ; 15 
L. J. Ex. 341 ; 8 L. T. O. S. 192 ; 11 J. P. 187 ; 
1.53 E. R. 997. 

Annotations : — Consd. Esdailo v. Payne (J885), 52 L. T. 530. 

Refd. Bunbury v. Fuller (1853), 17 J. P. 790. 

1028. .]— Tithe Act, 1832 (c. 100), 

is unaffected by the provisions of Beal Property 
Limitation Act, 1833 (c. 27), the interpretation 
clause of the latter Act, although enact/ing that the 
word “ land ” shall in its meaning extend to tithes. 


gagees .] — Smith v. National Trust 
Co. (1912), 21 W. L. R. 97 ; 1 W. W. R. 
1122 ; 46 S. 0. R. 618 ; 1 D. L. R. 
698.— CAN. 

e. Property vested in third 

party — Security for payment of hank 
d^t,\ — ^Massey-Hajuus Co., Ltd. v. 


V. McDiarmid, [1921] 3 W. W. R. 127. 
—CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

f. Reservation of profit d prendre — 
Turbary. y— A. reservation of turbary is 
only a reservation of a profii d prendre. 


& Real Property Limitation Act, 1833, 
does not apply in such a case. — 
Bberr V. Fleming (1863), 11 L. T. 
49.— IR. 

S . Tithes — Application of staiuies.] 
Sc 4 Will. 4, o. 27, B. 2, does not 
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Sect, 2. — DefinUione: Svb-secU, 1 <fc2.] 

reference to an estate in tithes, & not to tithes 
as a chattel, &> sect. 2, therefore, does not embrace 
the case of a render of tithes as a chattel by the 
person bound to pay to the tithe owner. — Ely 
(Dean) v. Buss (1852), 2 De G. M. &; G. 459 ; 
20 L. T. O. S. 85 ; 42 E. B. 960, L. C. 

Annotations : — Consd. Irish Land Commission v. Grant 
(1884), 10 App. Cas. 14 ; Esdaileu. Payne (1885), 52 L. T. 
530. Re!d. Howitt V. Harrlngt.on, [1893] 2 Ch. 497. 
Mentd. Esdalle v. Payne (1889), 59 L. T. 910. 

1029. .] — In debt on 2 & 8 Edw. 6, 

c. 13, for not setting out tithe, it appeared that pltf . 
was impropriate rector of, & deft, the occupier of 
SO acres of fen land in the parish of M. For 
twenty years, from 1828 to 1847 inclusive, deft, 
had either set out or compounded for the tithe of 
his land ; but from 1816 until 1828 he had paid 
tithe. Out of 16,000 acres of which the parish 
consisted, 9,700 were fen land, & from lands of 
that description, other than deft.’s, pltf. had, 
from the year 1832, continually until the com- 
mencement of this suit, received tithe either in 
kind or a composition ; — ffeld : the twenty years* 
perception of tithes was not conclusive evidence 
of pltf.’s right to them, Real Property Limitation 
Act, 1833 (c. 27), having no application to a case 
like the present. — ^Bunbury v. Fuller (1853), 
9 Exch. Ill ; 1 C. L. R. 893 ; 23 L. J. Ex. 29 ; 23 
L. T. O. S. 131 ; 17 J. P. 790 ; 156 E. R. 48, 
Ex. Ch. 

Annotations : — Mentd. R. v. Nimneley (1858), K. B. & 
E. 852 ; Pease v. Ohaytor (1863), 3 B. & S. 620 ; Re 
The Charkieh (187.3), 28 L. T. 190 ; Colonial Bank of 
Australasia v. Willan (1874), L. E. 5 P. C. 417 ; R. v. 
Shefflcld Recorder (1883), 52 L. J. M. C. 78 ; Ex p. Wake 
(1883), 11 Q. B. D. 291 ; R. v. Woodhouse, [1906] 2 K. B. 
501 ; R. V. Bradford, [1908] 1 K. B. 365 ; May v. Mills 
(1914). 30 T. L. R. 287 ; R. v. Nat Bell Liquors, [1922] 
2 A. C. 128; R. v. Lincolnshire JJ., Ex p. Brett, [1926] 
2 K. B. 192. 

1030. ; .]-~37 Hen. 8, c. 12, provided 

that the inhabitants of the CJity of London for the 
time being should yearly for ever pay their tithes 
in respect of their houses after certain rates. A 
lay impropriator of the tithes in a parish within 
the City having brought an action to recover from 
the inhabitants of certain houses within the parish 
tithes payable under this statute, it appeared that, 
so far as was known, no tithes or payments in lieu 
of tithes had ever been paid in respect of those 
houses : — Held : (1) apart from statute, mere non- 
payment afforded no defence even against a lay 
impropriator ; (2) the payment imposed by 37 
Hen. 8, c. 12, were not a render of tithes in kind 
within the meaning of the Tithe Act, 1832 (c. 100), 
s. 1, & that Act afforded no defence ; (3) the pay- 
ments imposed by 37 Hen. 8, c. 12, were “ annuities 
or periodical sums of money charged upon land ’* 
within Real Property Limitation Act, 1833 (c. 27), 
s. 1, & that Statute, as amended by 37 & 38 Viet, 
c. 57, afforded a defence to the action. — ^Payne v, 
Esdaile (1888), 13 App. Cas. 613 ; 68 L. J. Ch. 
299 ; 69 L. T. 668 ; 63 J. P. 100 ; 37 W. B. 273 ; 
4 T. L. B. 781, H. L. ; varying S. C. 8vh nom, 
Esdaile v. Payne (1885), 62 L. T. 630, C. A. ; 
Esdaile v. Payne (1886), 64 L. T. 705, C. A. 

Annotations : — As to (2) Refd. Esdaile u. City of London 
Union Assmt. Com. (1887), 18Q.B. D.599. As to (H) Retd, 
Jones V. Withers (1896), 74 L. T. 572. Generally, Refd. Re 
Hodgson’s S. E., Altamont v. Forsidih (1912), 106 L. T. 
4.56. 

1031. Claim to dower*] — (1) A widow’s right to 
sue in equity for dower held to be barred where 
she had not, for upwards of thirty years, taken any 


proceedings, either at law or in equity, to have it# 
assigned to her. 

(2) Semble : Statute of Limitations is applicable 
to an action at law for dower. — Marshall v. 
Smith (1864), 6 Giff. 37 ; 6 New Rep. 161 ; 34 
L. J. Ch. 189 ; 11 L. T. 443 ; 29 J. P. 36 ; 10 Jur. 
N. 8. 1174 ; 13 W. R. 198 ; 66 E. R. 913. 

Annotations: — As to (1) Consd. Williams v, Thomas, [1909] 
1 Ch. 713. As to (2) Overd. Williams v. Thomas, [1909] 
1 Ch. 713. 

1082 . .] — (1) The Beal Property Limitation 

Act, 1833 (c. 27), as amended by Real Property 
Limitation Act, 1874 (c. 67), does not apply to an 
action for assignment of dower. 

(2) A dowress has two separate & independent 
rights, namely, a right to one-third of the rents & 
rofits from the death of the husband, & a right to 
ave dower assigned to her ; & if she claims & 
enjoys her right to the receipt of the rents & 

g rofits she will not be prejudiced by reason of not 
aving, during that period, claimed her right to an 
assignment. 

Semble : if for more than twelve years she does 
not claim any of her rights, the ct. ought to refuse 
her relief on the ground of laches. — Williams v. 
Thomas, [1909] 1 Ch. 718 ; 78 L. J. Ch. 473 ; 100 
L. T. 630, C. A. 

SeCf now. Administration of Estates Act, 1925 
(c. 23), ss. 45, 56, sched. 2. 

1033 . Advowson in gross.] — Pltfs. sought fore- 
closure of an equitable mtge. of an advowson in 
gross. The mtge. was created by deed in 1860, 
accompanied by deposit of the title deeds. No 
claim for, or payment of, ijrincipal or interest had 
ever been made, & no acknowledgment ever given. 
Pltfs. were assigns of the original mtgees., but the 
express power of sale did not extend to assies. 
Deft, had been the incumbent of the living since 
1865, & in 1892 had bought the advowson, with 
notice of the mtge., from the official receiver in 
bkpey. of the original mtgor. 

An advowson is not “ land ” within the meaning 
of that term as used in the Real Property Limita- 
tion Act, 1833 (c. 27): — Held: the equitable 
doctrine of staleness of demand applied, & pltfs.’ 
claim failed. — Brooks v. Muckleston, [1909] 
2 Ch. 519 ; 79 L. J. Ch. 12 ; 101 L. T. 343. 

1034 . Encroachment on road.] — By an inclosure 
award in 1814 it was awarded that there should 
be a certain public carriage road & highway of 
the width of 35 feet in the parish of B., the land 
adjoining the said road on the south side thereof 
being allotted to the predecessors in title of 8., 
who were required under the award to fence the 
land bounding the said road. In or about the 
year 1883 the predecessor in title of 8. erected an 
iron fence separating his land to the south of the 
road from the roadway. At some time thereafter 
the land to the north of the road was fenced & 
the width of the roadway before the year 1 906 had 
become reduced to between 25 & 27 feet. In 
1906 it was alleged that 8. removed the fence 
bounding the land on the south side of the road 
nearer to the fence on the north side, thus encroach- 
ing on the highway. In 1907 the rural district 
council called on 8. to set back his fence so as to 
restore a width of thirty-five feet to the roadway, 
& on his refusal, twice took down the fence, winch 
8. on each occasion re-erected in the same position. 
In an action by the A.-G. & the rural district 
council for an injunction to restrain deft. 8. from 
inclosing or encroaching upon the highway or 


apply to claims for tltho compost- between adverse owners of estates in h. Action for declaration of title.] 
tmn, as between the tithe claimant & tithe. — Shannon v, Hoddkr (1840), — Vandeleur v, Sloans, [19191 1 
the owner of the land, but only as 2I.L.R.223 ; fly0rd.,3I.L. R.621.— IR. I. R. 116.— IR. 
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from erecting any fence within 35 feet of the 
northern boimdary of the road : — Held : there had 
been no encroachment in 1906 ; in respect of any 
alleged encroachment in 1883, the lapse of time 
was sufficient defence to the action by relator pltfs., 
& as to the action by the A.-G. no encroachment 
upon the highway by the fence complained of 
having been shown, an injunction must be refused, 
with costs against relator pltfs. — A.-G. & Godstone 
Rural District Council v. Warren Smith (1912), 
76 J. P. 263. 

1035. Proceeds of sale of land — Interest of 
mortgagor.] — ^A mtgor.’s interest in the proceeds of 
sale of land held on trust for sale is an interest 
in land ” as defined by the Real Property 
Limitation Act, 1833 (c. 27), s. 1, & therefore, 
under sect. 31 of the same Act & sect. 8 of the 
Real Property Limitation Act, 1874 (c. 57), after 
the lapse of twelve years, in the absence of any 
payment or acknowledgment, the title of the 
mtgee. is extinguished. — Re Fox, Brooks v. 
Marston, [1913] 2 Ch. 75 ; 82 L. J. Ch. 393 ; 108 
L. T. 948. 

Amwtations : — Consd. Re Witham, Chadbum v. Winfield, 

tlfi22] 2 Ch. 413. Refd. Gresham Life Assoo. Hoe. v. 

Crowther, [1914] 2 Ch. 219 ; Rc Jauncey, Bird v. Arnold, 

(1926] Ch. 471. 


Sub-sect. 2. — Rent. 

See Real Property Limitation Acts, 1833 (c. 27), 
1874 (c. 67). 

1036. Homage & fealty.] — Above Act does not 
extend to such rent or service which by the 
common possibility may not happen or become 
due within sixty years; as if a seignory consists 
of homage fealty only, for the tenant may live 
above sixty years after they are done ; so if the 
service be to cover the lord’s hall, or to go with 
him when there shall be war between the King & 
any of his enemies, such casual services which 
by common possibility may not happen within 
sixty years are not within above Act {per Cur.). — 
Bevil’s Case (1683), 4 Co. Rep. 6a; 76 E. R. 860. 

Annntationa : — ^Refd. Fawkoners v. Bellingham (1627), Cro. 
Car. 80 ; De Beauvoir v. Owen (ISTd)), 5 Exch. 166 ; 
Abergavenny v. Brace (1872), L. R. 7 Exch, Hf). Mentd. 
Csise of Avowry (1588), 9 Co. Rep. 20 a ; Bucknal’s Case 
(16()0), 9 Co.Rep. 33 a ; Wynne r. Wynne (1743), 1 Wils. 42. 

1037. Rent reserved on demise.] — Beal Property 
Limitation Act, 1833 (c. 27), s. 2, does not ap^ily 
to rent reserved on a demise. 

The reversioner, by distraining for or otherwise 
obtaining his rent, within twenty years after the 
first wrongful receipt of, & by the adverse claimant, 
effectually prevents his being, by the wrongful act 
of another, deprived of the estate at the expiration 
of the term (Rolfe, B.). — Grant v. Ellis (1841), 

9 M. & W. 113 ; 11 L. J. Ex. 228 ; 162 E. R. 49. 

Annotations: — Apld. Ely, Dean & Chapter v. Cash (1846), 
15 M. & W. 617 : ZouchetJ. Dalbiac (1875), L. R. 10 Exch. 
172. Consd. Irish Land Comuiisslon v. Grant (1884), 10 i 
Apj). Cas. 14; Howltt r. Harrington, [1893] 2 Ch. 497. 
Raid. Doe d. Angoll v. Angell (1846), 9 Q. B. 328 ; Do 
Beauvoir v. Owen (1850), 5 Exch. 160 ; Hicks v. Sallitt 
(1 854), 3 De G. M. & Q. 782 ; Baines v. Lumley (1868), 16 
W. R. 674 : Jones r. Withers (1896), 74 L. T. 672 ; Skeno 
V. Cook (1902), 86 L. T. 319 ; Shaw v. Crompton, [1910J 
2K. B. 370. 

See, noWf Real Property Limitation Act, 1874 
(c. 67). 

PART V. SECT. 2, SUB-SECT. 2. 

1037 i. Rent reserved on demise. 

The Real Property Limitation Act, 

1833, 8. 2. does not apply to rent 
reserved on a demise.— <! ro8bie v. 

SUORUE (1846), 9 I. L. R. 17. — IR. 

1087 il. .] — Rent reserved by an 

indenture of demise is recoverable in 


1038. Service rent— Keeping up grindstone.] — 

Where the overseers of a township claimed lands 
which they had allowed a poor inhabitant to occupy 
rent free, he keeping up a grindstone upon the land 
for the convenience of the parish ; the enjoy- 
ment of this privilege by the parishioners, for 
upwards of twenty years, whilst the lands were 
occupied by persons paying no rent, does not 
defeat the title of such persons under Real Property 
Limitation Act, 1833 (c. 27 ). — Doe d. Robinson v. 
Hindb (1843), 2 Mood. & B. 441 ; 1 L. T. O. S. 68. 
Ann^otatian : — Refd. Doe d. Edney v. Benham, Doe d. 

Edncy v. Blllett (1845), 7 Q. B. 976. 

1039. Bell ringing.] — Where a tenant holds 

premises by the service of cleaning the parish 
church, without any pecuniary render, such service 
is a “ rent ” for which “ a diirtress ” may be made, 
within the meaning of Real Property Limitation 
Act, 1833 (c. 27), ss. 1,8. So the service, under the 
like circumstances, of ringing the church bell at 
stated hours from Michaelmas to Christmas. — 
Dob d. Edney v. Benham, Dob d. Edney v. 
Billett (1845), 7 Q. B. 976 ; 14 L. J. Q. B. 342, 
343 ; 5 L. T. O. S. 408 ; 10 J. P. 38, 39 ; 9 Jur. 
662 ; 115 E. R. 756. 

Annotations : — Mentd. Rumball v. Munt (1846), 10 Jur. 

539 ; St. Nicholas, Deptford v. Sketchley (1847), 17 

L. J. M. C. 17. 

1040. Cleaning church.]— D oe d. Edney 

V. Benham, Dob d. Edney v. Billett, No. 1039, 
ante. 

1041. Herlots.] — H. farm was holden of the 
manor of S., at an ancient freehold rent 9s. per 
annum, payable at Michaelmas, yearly. All 
arrears to Michaelmas, 1824, were paid in Jan. 
1825. No other payment took place, but, after 
repeated applications for the rent in several 
years before Michaelmas, 1844, the lord distrained 
in May, 1845, for six years’ rent due at Michaelmas, 
1844 : — Held : (1) by the operation of Real Pro- 
perty Limitation Act, 1833 (c. 27), ss. 2, 3, & 34, the 
rent was extinguished by the lapse of twenty years 
from the day on which the last payment was made ; 
(2) the bar thus interposed by that Statute of 
Limitations need not be specially pleaded, & 
might be given in evidence on the plea in bar of 
non tenuiU 

(3) But as to heriots, probably the answer to 
this objection may be, that in a case similar to that 
now before us, the word “ rent ” would not include 
heriots — ^for though by the interpretation clause 
the word “ rent ” is made to include heriots, yet 
that is only when the nature of the provision or the 
context does not exclude such a construction ; & 
it may be that the injustice pointed out would 
afford grounds for holding that in the clause now 
under consideration the word “ rent ” does not 
include heriots (Parke, B.). — Owen v. De 
Beauvoir (1847), 16 M. & W. 547 ; 9 L. T. O. S. 
176 ; 11 Jur. 458 ; 163 E. R. 1307 ; affd. sub nom. 
De Beauvoir v. Owen (1850), 5 Exch. 166, Ex. Ch. 

Annotations: — As to (1) Apprvd. Irish Land Commission t?. 

Grant (1884), 10 App. Cas. 14. Refd. Howitt r. 

Harrington, [1893] 2 Ch. 497 ; Jones v. Withers (1896), 

74 L. T. 572. As to (3) Consd. Zoucho v. Dalbiac (1875), 

L. R. 10 Exch. 172. Refd. Chichester t\ Hall (1851), 17 

L. T. O. S. 121. 

1042. .] — In trover for a heriot, it was 

proved by entries in the court rolls of a manor, 
that down to the year 1804 the land, in respect of 

An annuity chargred on land by will, 
comes within the meaning: of the word 
rent In Real Property Limitation Act, 
1833, s. 42, & therefore no more than 
six years’ arrears are recoverable. — 
Ferguson v. Ltvingstonk (1846), 9 
I. Eq. R. 202.— IR. 

1. Payment of taxes.) — Reid: the 


an action upon the indenture within 
twenty years ; the period of limitation 
fixed in that respect by Common Law 
Procedure Act, 1853, s. 20, being: 
unaffected by Real Property Limita- 
tion Act, 1874. — Donboan v. Neill 
( 1886), 16 L. R. Ir. 309.— IR. 

k. Annuity charged on land.) — 
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Bed* 2 . — Definitions : Sub-sects, 2, 3 cfi? 4 . Sect, 8 j 
Si4b-eect. 1, 

which the heriot was claimed, was freehold land, 
held of the lord by heriot, quit rent, relief, etc. 
On the death of a tenant in 1804, a heriot was 
seized. In 1824, the next tenant died ; hut there 
was no entry of any seizure of a heriot on that 
occasion, or of any reason for the omission. In 
1826 the present lord came into possession j & 
in 1847, upon the death of the next tenant, the 
heriot now claimed was seized. Since 1804, no 
quit rent or relief appeared to have been demanded 
or paid, nor any service of any kind rendered to the 
lord of the manor: — Held: the lord’s right of 
action was not barred by Real Property Limitation 
Act, 1833 (c. 27) ; & there was no ground for 
presuming that the tenure of the lands had been 
changed, or even that the heriot had been released 
by the lord. 

Semble : the right to the quit rent was barred by 
Statute of Limitations. — C hichester (Earl) v. 
Hall (1851), 17 L. T. O. S. 121. 

Annotations: — Beld. Walters «. Webb (1869), L. R. 9 Eq. 

83 ; Harrison v. Powell (1894), 10 T. L. R. 271. Mentd. 

Warrick v. Queen’s College, Oxford (1871), 6 Ch. App. 718. 

1043. .] — To an action of trespass for 

seizing So taking a horse, deft, pleaded an 
immemorial custom for the lord of the manor, 
upon the death of a free tenant, to seize the best 
beast of which the tenant died possessed, where- 
ever it could be found, & that in 1873, on the 
death of a tenant, deft., as lord of the manor, took 
the horse under this custom. Replication, that 
more than twenty years before the heriot in question 
became due, a heriot became due, for which the 
then lord of the manor, through whom defendant 
claims, did not seize, though he could have done 
BO ; that the then lord, whilst entitled, discontinued 
the taking of heriots ; that no heriot had since 
been taken xmtil the trespass complained of ; that 
the right to make an entry or distress or bring an 
action to recover heriots, at the time of such dis- 
continuance then first accrued to the then lord 
within Real Property Limitation Act, 1833 (c. 27), 
& that such right so first accrued more than twenty 
years before the death of the tenant or the tres- 
pass complained of. On demurrer : — Held : the 
replication was bad, since the seizm'e by deft, was 
not making an entry or distress, nor bringing an 
action to recover rent, within the meaning of 
Real Property Limitation Act, 1833 (c. 27), 
ss. 2, 8, & 34, & deft.’s title to heriots therefore 
was not barred by the lapse of twenty years. 
Qu, : whether notwithstanding the interpretation 
of “ rent ” in sect. 1, heriot service So heriot custom, 
or either of them, are within the enactments of 
ss. 2, 8, 34 So 42. — Zouche (Lord) v, Dalbiac 
(1875), L. R. 10 Exch. 172 ; 44 L. J. Ex. 109 ; 33 
L. T. 221 ; 39 J, P. 327 ; 23 W. R. 564. 

See, now, Law of Property Act, 1922 (c. 16), 
s. 130. 

1044 . Quit rent.] — O wen v. De Beauvoir, No. 

1041, ante. 

1045 . .]— Chichester (Earl) v. Hall, No. 

1042, ante. 

1046. .] — ^A quit rent payable in respect of 

a copyhold tenement is not, like a rent reserved 
upon a lease, excepted from the operation of the 
Statutes of Limitations, Real Property Limitation 
Acts, 1833 (c. 27), & 1874 (c. 57). 

Where, therefore, such a quit rent had remained 

payment of taxes was not a payment of 
rent within Real Property Limitation 
Act, & the tenant, although he had 
always intended to hold merely as 
tenant, had acquired title by posses* 


07 Actions, 

unpaid for more than twelve years, So no acknow- 
ledgment had been given in respect thereof, the 
right to recover the same was held to be barred by 
the operation of those statutes. — H owitt v, 
Harrington (Earl), [18931 2 Oh. 497 ; 62 L. J. Oh. 
671 ; 68 L. T. 703 ; 41 W, R. 664 ; 37 Sol. Jo. 
440 ; 3 R. 568. 

Annotation: — Reid. Jones v. Withers (1896), 44 L. T. 672. 

1047 . Rentcharge — Collateral covenant for pay- 
ment.] — ^The limitation prescribed by Real 
Property Limitation Act, 1833 (c. 27), does not 
apply to an action on a collateral covenant for 
payment of a rent charged on land, So the cove- 
nantee may recover damages for the breach of that 
covenant, notwithstanding his right to recover the 
rentcharge is barred by above statute. — Manning 
V. Phelps (1864), 10 Exch. 69 ; 24 L. J. Ex. 02 ; 
23 L. T. O. 8. 162 ; 166 E. R. 366. 

Annotationa .'—Consd. Shaw v. Crompton (1910), 80 L. J, 

K. B. 62. R«ld. Mansfield v. Oglo (1865), 1 Jur. N. S. 414. 

1048 . .] — Jones v. Withers, No. 949, 

ante, 

1049 . Annuity charged on land abroad.] — By 

will in 1810, B. devised to trustees his estate in J. 
to hold to the use that H. should, out of the rents 
So profits, receive for life an annuity payable 
quarterly for her separate use, with powers of 
distress & entry So perception of the rents So profits, 
So after her decease to the use that the trustees 
should pay the annuity unto her children, as she 
should appoint, for their lives. Testator gave other 
annuities out of the rents So profits of the same 
estate. So gave the estate to the use of his son for 
life, with remainders over. The last payment on 
account of H.’s annuity was in 1842. H. died in 
1853. She made an appointment So arrears were 
due to her & her appointees. The estate was 
for some years a waste. So no rents So profits were 
received till 1870, So when received they were paid 
into ct. : — Held : Real Property Limitation Act, 
1833 (c. 27), did not apply to J., So the legal 
personal representative of H. was entitled to be 
paid the arrears due to her. — Pitt v, Dacre (Lord) 
(1876), 3 Ch. D. 296 ; 46 L. J. Ch. 796 ; 24 W. R. 
943. 

1050 . Composition — Rates & taxes charged on 
exchanged glebe.] — A private Act passed in 1749 
provided that all the lands So tenements in a paiish, 
except such part as belonged to the rectory, should 
be subject to a charge of all such Parliamentary 
& parochial taxes, rates. So aasessments as should 
from time to time be assessed upon the parsonage 
house & glebe, or upon the rector So his successors in 
reject of the same. By deeds of subsequent date the 
original parsonage house So glebe were exchanged 
for another house So ground in the parish which 
were thereafter used as the parsonage house So 
glebe. The then rector let the new glebe to a 
tenant who paid the taxes & rates thereon. In 
1921, no action or other proceeding to enforce the 
said charge having then been brought within 
sixty vears, the then rector brought an action 
against the owner of certain of the said lands So 
tenements for a declaration that deft.’s lands So 
tenements were charged with a sum which had been 
paid by the rector in respect of these taxes So rates 
So for a declaration that he was entitled to enforce 
the charge by distress or otherwise : — Held : 
the charge was a “ composition ” So therefore was 
not a “ rent ” within Real Property Limitation 
Act, 1833 (c. 27), s. 1, So, consequently, the right 

Finch v. Qilbay (1889), 16 A. R. 484. 
—CAN. 

m. Tenancy at wiZZ.J — S ullivan u. 
Bwkeney (1908), 4 E. L. R. 492. — 

CAN, 


Blon, Sc could not make himself liable 
as for rent aoorulng after he had so 
acquired possession by Giving to the 
landlord an aoknowled^ent of in- 
debtedness in rcMpect of rent. — 
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of the rector to bring the action wae not barred 
by sect. 29 of that Act. — ^Haepbb v. Hedges, 
[1928] 2 K. B. 314 ; 92 L. J. K. B. 668 ; 129 L. T. 
248 ; 87 J. P. 126 ; 89 T. L. R. 387 ; on appeal, 
[1924] IK.B, 161,0. A. 


Sub-sect. 3. — Tithes. 
See Nos. 1027-1030, ante. 


Sub-sect. 4. — Persons. 

See Real Property Limitation Act, 1833 (c. 27), 

B* 

1051. Class ol persons — Poor of a parish.] — 

(1) Beal Property Limitation Act, 1833 (c. 27), 
8. 1, extends the word “ person ” to a class of 
persons as well as to individuals. The poor of a 
parish are a class of persons within that sect. 

(2) This sect. [s. 25] means that the remedy of 
the cestui que trust for an abuse of an express trust 
vested in the trustee continues against him, & 
those claiming under him, though the estate is 
conveyed away, & is not barred by the expiration 
of the statutable period as against him, though 
as to the purchaser from him, for a valuable 
consideration, the right to sue begins from the date 
of the conveyance to the purchaser (Lord 
Wensleydale). — St. Mary Magdalen College, 
Oxford (President, etc.) v, A.-G. (1867), 6 
H. L. Cas. 189 ; 26 L. J. Ch. 620 ; 29 L. T. O. S. 
238 ; 21 J. P. 631 ; 3 Jur. N. S. 676 ; 10 E. R. 
1267 ; suh nom, A.-G. v, Magdalen College, 
Oxford, 5 W. R. 716, H. L. 

Annotations : — As to (1) Consd. A.-G. v. Davey (IS.'SO), 4 

Do G. & J. 13fl. Beta. A.-G. V. Payne (1859), 27 Boav. 

168. Qenerally, Hentd. Magdalen Hospital v. Knotts 

(1878), 8 Ch. D. 709 ; Bobbett v. S. K. Hy. (1882), 9 

Q. B. D. 424. 

1052. Fluctuating body — “ Inhabitants.”] 

— An action was brought by pltfs. to establish 
their title to certain waste lands, & that they 
might be quieted in the possession thereof ; & 
for an injunction to restrain defts. from trespassing 
on the said lands, & from interfering with pltfs.’ 
rights or molesting their tenants & agents : — Held : 
pltfs. had established their title, there was not 
sufficient evidence of a charitable trust which defts. 
had alleged, & Statutes of Limitation would not 
in this case protect them, the action was well 
founded, & the plea that defts. were not actually 
in possession & were unable to maintain this 
action could not be maintained. 

The inhabitants of a parish cannot claim title. 
They are not a corpn. ; they are a fluctuating 
body. ... To gain an adverse title under Statute 
of Limitations the possession must not be in one 
man one day, & in another another (Chitty, J.). — 
Norwich Corpn. v. Brown (1883), 48 L. T. 898. 

1058. Vestry of parish.] — The comrs. 

appointed imder the Tetney Inclosure Act, by 
their award made thereunder, set out a public 
highway running between allotments made by 
them. There was no evidence to show to whom 
the soil of the highway belonged before it was set 
out by the comrs. From the year 1778 the highway 
was let by the vestry of the parish every year 
to persons who paid for the hire of it & depastured 
it, & until 1891 no one questioned the right of the 
vestry to let it, or of the tenant to depasture it. 
The money was paid to the surveyor of highways, 
& , was^ applied lor various parish purposes. In 
an action by the lord of the manor, who was 
also the owner of allotments adjoining the highway, 


for a declaration that the soil of the highway 
belonged to him : — Hdd : apart from all pre- 
sumption of a lost grant of enrolment under 
Charitable Uses Act, 1736 (c. 36), s* 3, the parish 
had gained a title to the liighway by Statute of 
Limitations, subject to the public right of way. — 
Haigh t). West, [1893] 2 Q. B. 19 ; 02 L. J. Q. B. 
632 ; 69 L. T. 166 ; 67 J. P. 368 ; 4 R. 396, O. A. 

Annotations : — Consd. A.-G. Sc Spaldlns R. C. v. Gamer, 
11907] 2 K. B. 480. Befd. Wimbledon Sc Putney Commons 
Conservators v. Niool (1894), 10 T. L. R. 247. Blantd. 
Eliot r. Bristol Corpn. (1896), 72 L. T. 762 : Reynolds v, 
Preateign U. D. C. (1896^ 65 L. J. Q. B. 400 ; Brown v, 
Dunstable Corpn., [1899] 2 Ch. 378 ; Neaverson v. Peter- 
borough R. O., [1902] 1 Ch. 667 ; Chesterfield v, Harris, 
[1908] 2 Ch. 397 ; Foley’s Charity Trustees v, Dudley 
Corpn. (1909), 8 L. G. R. 320 ; O. L. Ry. v. City of London 
Land Tax Comrs., [1911] 2 Ch. 487 : A.-G. v. Homer 
(No. 2). [1913] 2 Ch. 140; White v. Williams, [1922] 1 
K. B. 727. 

1054. Person through whom another claims — 
Appointee under a power.] — At &; prior to Lady 
Day, 1876, a plot of land, then forming part of 
the I), settled estates was held by S. as tenant from 
year to year under an agreement dated in 1862. 
S. continued in possession down to his death in 
1889, & after that date his representatives con- 
tinued in possession. No rent was ever paid in 
respect of this plot of land after Lady Day, 1876. 
Under a settlement dated in 1857 the D. estates, 
including the reversion in the plot of land expectant 
on the tenancy of S., stood limited in the events 
which happened to the use of the eleventh Earl of 
D. for life remainder to the use of the twelfth Earl 
for life, remainder to such uses as the eleventh 
Earl should by deed or will appoint. This power 
was exercised by the eleventh Earl by his will, 
whereby he appointed the estates to H. &; others 
as trustees. The eleventh Earl died in 1888, & on 
his death the twelfth Earl succeeded to the 
possession of the estates & died in 1891 without 
having recovered the land in question. On the 
death of the twelfth Earl the remainder limited to 
H. & his co-trustees feU into possession, & the 
question was whether their estate was barred by 
Statutes of Limitations : — Held : (1) the case fell 
wdthin the latter part of Real Property Limitation 
Act, 1874 (c. 57), s. 2, & the twelfth Earl, being 
the Iverson last entitled to a particular estate, 
& not being in possession or receipt of the proflts 
of the land in question when his interest deter- 
mined by Ills death in 1891, H. & his co-trustees 
had a further period of six years from that time 
to bring their action, & therefore their estate was 
not barred ; (2) the estate of the appointees was 
not barred by Real Property Limitation Act, 1833 
(c. 27), 8. 20, a general power of appointment not 
falling within the words “ other estate, right, 
interest, or possibility.” — Re Devon’s (Earl) 
Settled Estates, White v. Devon (Earl), Re 
Steer, Steer v. Dobell, [1896] 2 Ch. 502 ; 66 
L. J. Ch. 810 ; 76 L. T. 178 ; 46 W. R. 26 ; 40 
Sol. Jo. 686. 

Annotation : — Generally, Mentd. Re Gordon & Adams’ Con- 
tract, Re Pritchard’s S. E., [1913] 1 Ch. 561. 


Sect. 3.— WHEN TIME BEGINS TO RUN. 

Sub-sect. 1. — Dispossession or Discontinuancjb 
OF Possession by Rightful Owner. 

A, In General. 

See Real Property limitation Act, 1833 (c. 27), 
ss. 3-8 ; Real Property Limitation Act, 1874 
(c. 67), s. 2. 

1065. Dispossession & discontinuance of posses- 
sion distinguished.] — Where there has been a 
discontinuance of possession [of a cellar] by the 
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Sect* 3. — When time begins to run: Sub-sect* 1,-4. 

B. (a) i* & a.] 

owner of land for a period of sixty years, the 
person actually in possession obtains a possessory 
title under Beal Property Limitation Act, 1833 
(c. 27), unless there has been concealed fraud on his 
part, although the ori^nal owner was unaware 
that he was in possession. 

In my view the difference between dispossession 
& the discontinuance of possession might be 
expressed in this way — ^the one is where a person 
comes in & drives out the others from possession, 
the other case is where the person in possession 
goes out & is followed into possession by other 
persons (Pry, J,). — Bains v. Buxton (1880), 14 
Ch. D. 637 ; 49 L. J. Ch. 473 ; 43 L. T. 88 ; 28 
W. B. 964. 

Annotations: — Reid. Willis r. Howe, [1893] 2 Ch. 545 : lie 

Astley & Tyldesley Coal & Salt Co. & Tyldeeley Coal Co. 

(1 899), 68 L. J. Q. B. 252 ; Llttlcdale v. Liverpool College, 

[1900] 1 Ch. 19. 

1056. Onus of proof on person setting up statute.] 

— The onus is therefore on defts. to show that they 
have a better title than that of pltf., & the only 
title they can establish is under Statute of Limita- 
tions. What is the fact that they have to prove ? 
It seems to me that it is not sufficient for them to 
prove mere acts of ownership — that is to say, 
acts which an owner might do, but they must 
prove possession on their part & dispossession on 
the part of the rightful owner — for this reason, if 
they do not prove dispossession, or discontinuance 
of the possession, which is the phrase in the statute, 
on the part of the rightful owner, they do not prove 
that the right to bring the action to recover 
the land ever arose. If the right to bring the 
action never arose, then the statute has not run in 
their favour (Warrington, J.). — Marshall v. 
Bobertson (1905), 50 Sol. Jo. 76. 

B. Land* 

(a) Requisites of Dispossession or Discontinuance 

of Possession. 

i. Dispossession. 

1057. Acts Inconsistent with enjoyment by 
owner.] — Acts of user committed upon land, which 
do not interfere & are consistent with the purpose 
to which the owner intends to devote it, do not 
amount to a “ dispossession ” of him, & are not 
evidence of “ discontinuance of possession ” 
by him within the meaning of Beal Property 
Limitation Act, 1833 (c. 27), s. 3. In 1854 L. 
conveyed to deft, a plot of land upon the south 
side of an intended street, upon wMch deft, built 


a factory. In 1857 L. conveyed to certain trustees 
the plot of land upon the north side of the intended 
street, which in 1872 vested in deft. Neither of the 
conveyances granted in express terms the soil of 
the intended street, but they described the plots 
of land as bounded by it. It was never dedicated 
to the public as a highway. From 1864 deft, had 
placed upon the intended street materials used 
at his factory, so as to block it up except as against 
foot passengers, & in 1866 he enclosed an oblong 
portion of it. In 1872 he fenced in the ends of the 
intended street. Pltf. was tenant for life of all 
the land of which L. had died seised, & in 1876 
commenced an action to recover the site of the 
intended street. Within twenty years before 
action Ij. had repaired a gate at one end of the 
intended street: — Held: (1) the conveyances 
executed by L. in 1854 & 1857 did not by pre- 
sumption of law grant the soil of the intended 
street ; (2) the title of pltf. was not defeated by 
Beal Property Limitation Act, 1833 (c. 27), ss. 
2, 3. 

Acts of user are not enough to take the soil out 
of pltf. & her predecessors in title & to vest it in 
deft. ; in order to defeat a title of dispossessing 
the former owner, acts must be done which are 
' inconsistent with his enjoyment of the soil for the 
purposes for which he intended to use it (Bram- 
WELL, L.J.). 

1 am of the opinion that there can be no dis- 
continuance of possession by absence of use & 
enjoyment where the land is not capable of use 
enjoyment (Cotton, L.J.). — Leigh v. Jack (1879), 
6 Ex. D. 264 ; 49 L. J. Q. B. 220 ; 42 L. T. 463 ; 
44 J. P. 488 ; 28 W. B. 452, C. A. 

\ Annotaiions : — As to (1) Consd. Micklethwalt v. Newlay 
i Bridge Co. (1886), 3.8 Ch. I). 133 ; City of Loudon Land 

Tax Comrs. v. C. L. lly., [1913] A. O. 364. Reid. He 

Wbito’8 Charities, Charity Comrs. v. London Corpn. 

(1898), 46W. H. 479 ; Mappin v. Liberty, [1903] 1 Ch. 118 ; 

White V, Grand Hotel Eastbourne (1912), 106 L. T. 785. 

As to (2) Distd. Marshall v. Taylor, [1895] 1 Oh. 641. Reid. 

CunllfTe v. L. & N. W. Ry. (1888), 4 T. L. 11. 278 ; Soiling 

V. Broughton, [1893] A. C. 556 ; Hindson v. Ashby, [1896] 

2 Ch. 1 ; Littledale v. Liverpool CoUoge, [1900] 1 Ch. 19 ; 

Marshall v. Robertson (1905), 50 Sol. Jo. 75 ; Philpot v. 

Bath (1905), 21 T. L. R. 634 ; C. L. Ry. v. City of London 

Land Tax Comrs., [1911] 2 Ch. 467. 

1058. .] — Held : pltf., who was the owner 

of a several fishery in the river Wye where the tide 
flowed, was the owner of the bed of the river below 
high water mark. 

The ct. had in such cases first to have regard to 
the intention with which the alleged occupation 
was made, & secondly, the nature of the land & 
whether the occupation made of it excluded the 
owner (Warrington, J.). — Beaufort (Duke) v. 
Aird (John) & Co. (1904), 20 T. L. R. 602. 


PART V. SECT. 3, SUB-SECT. 1.— A. 

1066 i. Ornis of proof on person selling 
up siatvte.y—O'Hmi, v. Hart, [1905] 
V; L. R. 107.— AUS. 

1056 ii. .] — Kennedy v. Hus- 

band, Kennedy v. Ellison (B.(^.), 
[1923] 1 D. L. R. 1069.— CAN. 

n. Dispossession or discontinuance 
of possession — Meaning o/.]— That dis- 
possession or discontinuance of pos- 
session means the abcmdonmont of 

P ossession by one entitled to It followed 
y actual possession by another. — 
Wills v. Steer (1907), 9 Nfld. L. R. 
228.— NFLD. 

o. Land not under Land Transfer 
Act.] — Where a person has been in 
exclusive & undisturbed possession 
of land not under Land Transfer Act 
for over twenty years the Statute of 
Limitations, 1833, applies, & that 
person obtains a good title thereto. — 
Sampson v. New Plymouth Harbour 
Board (1908), 27 N. Z. L. P. 607.— 
N.Z. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) i. 

1057 i. Acts inconsistent with enjoy- 
ment by owner.] — Under Statute of 
limitations it is enough that a party 
is in possession, using property os Ids 
own, & if he continue to do this for 
twenty years he acquires title. — 
Cahoon V. Parks (1892), 25 N. S. R. 1. 
— CAN. 

„^ip67 Ii. .] — Held: to render the 

Statute of Limitations applicable it 
would be neoeMary to show. If not an 
entry & cultivation of some part of 
the land, at least an entry & actual 
occ^atlon. — Huffman v. Rush (1904), 
24 a L. T. 217 ; 7 O. L. R. 346 ; 3 
O. W. R. 43.— CAN. 

1067 ill. .] — ^RcDxtffy’s Estate, 

M'Evoy, Petitioner, [1897] 1 I. R. 
307. — IR. 

1067 Iv. .] — Re Vernon’s Es- 

tate, [1901] 1 1. B. 1.— IR. 

p. Possession must be actual, visible. 


& continuous.] — Hartley v. Maycook 
(1897), 28 O. R. 608.— CAN. 

? [. .] — On the facts: — Held: 

t. had the open, notorious, exclusive, 
& adverse possession necessary to 
acquiring a title by possession. — D e 
Vault v. Robinson (1920), 48 O. L. R. 
34 ; 64 D. L. R. 5^ ; 18 O. W. N. 
328.— CAN. 

r. .] — Possession of land 

necessary to bar the title of the true 
owner must be on actual, constant, 
visible occupation, by some person or 
persons, to the exclusion of the true 
owner for the full statutory period. — 
Led YARD V. Chase, [1925] 3 D. L. R. 
794 ; 57 O. L. R. 268.— CAN. 

t. .] — In order to consti- 

tute a title by adverse possession, the 
possession rolled on must be for the 
full period of twenty years, actual, 
open & manifest, exclusive, & con- 
tinuous. — ^M oDonbllv. Giblin (1904), 
23 N. Z. L. R. 660.— N.Z. 
u. Must be without interruption.] 
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1059. Must be intention to dispossess.] — Detts. 
were the owners of two fields between wnich was 
a strip of land separated from them by hedges. 
This strip had been conveyed to defts. with the 
fields, but pltfs. had a right of way over it to a field 
belonging to them. The strip was originally open 
at both ende, the end farthest from pltfs.’ field 
communicating with a public road. More than 
twelve years before the commencement of the 
action pltfs. had erected a gate at each end of 
the strip & had since kept these ga^s locked, the 
keys being retained by themselves or their tenants. 
The gate at the road end of the strip was placed 
upon the strip ; it was not clear whether the other 
gate was placed on the strip or on pltfs.’ own land. 
The action was brought t-o restrain defts. from 
trespassing on the strip. There was no evidence 
that pltfs. had erected the gates with the intention 
of excluding defts. from the strip : — Held : as 
the act of pltfs. in erecting & locking the gates was 
in its nature equivocal & might have been done 
merely with the intention of protecting pltfs.’ 
right of way from invasion by the public, defts., 
had not been dispossessed of the strip of land, & 
pltfs. had not acquired a title to it under Statute 
of Limitations. — Littledale v. Liverpool Col- 
lege, [1900] 1 Ch. 19 ; 69 L. J. Ch. 87 ; 81 L. T. 
564 ; 48 W. R. 177 ; 16 T. L. E. 44, O. A. 
Anmitations : — Coiud. Phllpot v. Bath (1905), 21 T. L. 11. 

031. Refd. Graven v. Prfdnioro (1901 ), i? T. L. B. 399. 

1060. .] — Beaufort (Duke) v. Aird (John) 

& Co., No. 1058, ante. 

1061. .] — The predecessor in title of deft., 

who was the owner of land adjoining the foreshore 
which had been conveyed by the Crown to pltf. 
more than twenty years before action brought, 
placed rocks &: piles upon a certain part of the fore- 
shore belonging to pltf. for the purpose of pro- 
tecting a house upon his land from the encroach- 
ment of the sea : — Held : the question of disposses- 
sion was one of intention ; the rocks were placed 
upon the foreshore by deft.’s predecessor, not in 
order to assert a title to the ownership of the soil, 
but as ancillary to the use by deft, of his own 
property — namely, for its protection from the sea ; 
pltf, had never been dispossessed, & had therefore 
a right to the land in question, subject to the right 
of deft, to an easement over the land for the 
purpose of protecting his house from the sea by 
means of rocks <fc piles placed on the land. — Philpot 
V. Bath (1905), 21 T. L. R. 634 ; 49 Sol. Jo. 618, 
C. A. ; affg. (1904), 20 T. L. R. 589. 

Annotation : — Refd. Beaufort v. Aird (1904), 20 T. L. li. C02. 

1062. Possession by Ucencee.] — Wimbledon 
Putney Commons Conservators v. Nicol (1894), 
10 T. L. R. 247. 

1063. No dispossession till right of ownership 
accrues.] — Pltfs., by virtue of an inclosure award 
made in 1803, were entitled to certain lands 
described in the award as being of a certain area 
& bounded on one side by a river which was at that 
point non-tidal, but navigable. Between the top 
surface of pltfs.’ land & the water there was a 
bank of about 6 feet high. Deft, was the owner of 
a several fishery in the river, & as such owner was 
admitted to be owner of the bed of the river 
opposite pltfs.’ land. In 1840 deft.’s predecessor 
in title planted trees in the bed of the river near 


the foot of the 6 foot bank, & in 1860 deft.’s father 
cut a small ditch at the foot of the bank. Gradually 
& by slow degrees chiefly in consequence of the 
removal in 1878 of a weir lower down the river, the 
water receded from the foot of pltf.’s bank, & the 
evidence showed that a strip of land had been 
formed between the foot of the bank & the water, 
which in summer was dry but in winter was under 
water. Upon this strip deft, in 1894 laid down a 
concrete path for convenience of access to eyots 
belonging to him in the river. Pltfs. claimed, as an 
accretion to their land, the strip of land on which 
the path was made ; deft, claimed it as part of the 
bed of the river, & also under Statute of Limitations 
by virtue of his possession for twelve years before 
action brought : — Held : (1) during the period of 
transition from bed of the river to land which no 
longer answered that description Statute of 
Limitations could not be invoked by deft, against 
pltfs. for the purpose of changing the ownership ; 
(2) upon a true view of the facts of the case, the 
strip of land in dispute was still bed of the river, 
& as such belonged to deft. 

During the period of transition from bed of the 
river to land which no longer answers that descrip- 
tion, Statute of Limitations cannot be invoked 
by the owner of the several fishery against the 
riparian proprietors for the purpose of changing 
the ownership. The Statute cannot begin to run 
against them in respect of ownership until the right 
to the soil accrues to them (Lindley, L.J.). — 
Hindson V. Ashby, [1896] 2 Ch. 1 ; 65 L. J. Ch. 
515 ; 74 L. T. 327 ; 60 J. P. 484 ; 45 W. R. 252 ; 
12 T. L. R. 314 ; 40 Sol. Jo. 417, C. A. 

Annotations : — As to (2) Refd. Pearce v. Buntiug, lU v. Wedd, 
Ex 2 >. Pearce, [1896J 2 Q. li. 3G0 ; Kcroyd r. Coiilthard, 
11B97] 2 Ch. 654 ; River Thames Conservators v. Smeed, 
Doan, [1897] 2 Q. B. 334 ; Barwick r. 8. E. & C. By., 
11 921 J 1 K. B. 187. Gcxierally, Mentd. Hanbuiy v. 
Jenkins, [1901] 2 Ch. 401. 

ii. Discontinuance of Possession. 

1064. General rule — Necessity for absence of 
possession of owner — Possession of party claiming 
title.] — Real Property Limitation Act, 1833 (c. 27), 
s. 3, does not apply to the mere want of actual 
possession by the owner, but to cases where the 
owner has been out of possession, &; some other 
person has been in possession. Therefore, where 
in 1725 the owner in fee of a close, with a stratum 
of coal & other minerals under it, conveyed the 
surface to A., under whom pltf. claimed, reserving 
the minerals & a right of entry to get them to B., 
under whom deft, claimed, & the right of entry 
had not been exercised for more than forty years, 
but no other person had worked or been in posses- 
sion of the mines : — Held : the title of the grantees 
of the mines was not barred by Real Property 
Limitation Act, 1833 (c. 27). — Smith v. Lloyd 
(1854), 9 Exch. 562 ; 2 C. L. R. 1007 ; 23 L. J. Ex. 
194 ; 22 L. T. O. S. 289 ; 2 W, R. 271 ; 156 E. R. 
240. 

Annotations : — Consd. Trustees, Exors. & Agency Co. v. 
Short (1888), 13 App. Cas. 793. Refd. Thew v. Wingate 
(1862), 10 B. & S. 714 ; Smith v. Stocks (1869), 10 B. & S. 
701 ; Howlin v. Sheppard (1870), 19 W. 11, 263 ; Dart- 
mouth V. Spittle (1871), 24 L. T. 67 ; Low Moor Co. v. 
Stanley Coal Co. (1875), 33 L. T. 436. 

1065. .] — Real Property Limita- 

tion Act, 1833 (c. 27), adopted by New South 


— Shields r. London & Western 
Trusts Co., [1924] 1 D. L. R. 163 ; 
[1924] S. C. R. 25 ; affy., 24 O. W. N. 
63.— CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) ii. 

1064 i. General rule — Necessity for 
absence of jpossession of owner — Pos- 

J. — ^VOL. XXXII. 


session of party claiming iiUcA — To 
enable the statute to operate in bar of 
the true title, there must be an actual 
occupation, to the exclusion of the real 
owner. — Dob d. MoDonell v. Rat- 
tray (1850), 7 U. C. R. 321.— CAN. 

1064 ii. .] — To bar a 

pltf. in ejectment under the Statute of 
Limitations he must not only have 


been out of possession for twenty years 
but there must have been actual 
possession by anotlier. — Lloyd v. 
Henderson (1875), 25 C. P. 253. — 

CAN. 

X. Discontinuance of constructive pos- 
session.]— Disoontinuanoe may be of 
a constructive as well as of an actual 

P P 
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Sect, 3. — When time begins to run: Sub-secL 1, 

(a) a,, (b) 

Wales Act, No. 3 of 1837, does not continue 
to run against the rightful owner of land af^r an 
intruder has relinquished possession -mthout 
acquiring title under the Act. Possession so 
abandoned leaves the rightful owner in the 
same position in all respects as he was before the 
intrusion took place. The Act applies not to 
want of possession by pltf., but to cases where 
he has been out of & another in possession for the 
prescribed time.— T eustees, Executors & Agency 
C o., Ltd. v. Short (1888), 13 App. Cas. 793 ; 68 
L. J. P. C. 4 ; 69 L. T. 677 ; 53 J. P. 132 ; 37 
W. R. 433 ; 4 T. L. R. 736, P. C. 

Annotations: — Consd. Willis v. Howe, (1893] 2 Ch. 545 ; 

Secretary of State for India in Council v. Krlshnamoui 

Ciipta (1902), 18 T. L. 11. 540. Ezpld. Johnson v. Brock, 

11907] 2 Ch. 533. 

1066. .] — Marshall v. Robert- 

son, No, 1066, ante. 

1067. .]^ — Pltfs. & deft, were 

adjoining owners of land physically divided by a 
dry ditch or channel of an ancient watercourse. 
In 1894 pltfs. built on their own side of the ditch 
an inclosing wall. In an action between the parties 
at that date it was judicially determined that the 
true boundary was the middle line of the ditch. 
The erection of the wall left unenclosed a narrow 
strip of land belonging to pltfs., the real boundary, 
though known to both parties remaining unmarked. 

In 1910 pltfs. brought an action to restrain deft, 
from trespassing on the strip by tipping earth & 
rubbish upon it & against the wall ; deft contended 
that by the erection of the wall pltfs had abandoned 
the strip & that deft, had acquired exclusive 
possession & retained it for more than the period 
required to establish a possessory title under 
Statute of Limitations. The only evidence of such 
possession by deft, was that cattle belonging to his 
tenants had been allowed to graze such herbage 
as grew in the ditch & on the strip between it & 
the wall : — Held : there had been no abandonment 
or discontinuance of possession by pltfs., & they 
were entitled to judgment. — Kynoch, Ltd. v, 
Rowlands, [1912] 1 Ch. 527 ; 81 L. J, Ch. 340 ; 
106 L. T. 316, C. A. ; a^g., 55 Sol. Jo. 617. 

1068. Discontinuance must be by person entitled 
to possession.] — Formedon in the descender. The 
count stated that A., being seised in fee of certain 
lands, devised them to his son 13., the father of 
demandant, & the heirs of B.’s body ; that B. 
died within twenty years of suing out the writ, 
leaving demandant liis heir. Pleas, that A. did 
not devise modo et formd, & that the right, title & 
cause of action did not first descend & accrue within 
twenty years before suing out the writ. Issue 
was joined on these pleas. A. third plea stated 
that more than twenty years before the suit, 
to wit, in Jan. 1798, B. discontinued the posses- 
sion of the tenements & the receipt of profits 
therefrom. Replication, that in Jan. 1798 B. 
enfeoffed R. in fee of the tenements & never 
afterwards was possessed of the tenements or 
received the profits. Demurrer. A., by his will, 
devised real & personal property to his exors. 
& their heirs, to sell by auction to pay debts, etc., 
& stated that in case it should happen that upon 


sale of this property the same should be insufficient 
for the payment of his debts, then he gave & 
devised his other lands to the same exors. & 
their heirs, to be by them sold until the debts 
should be paid, &> the residue he directed to be 
divided equally among all his children ; & he added 
a proviso, that in case the first devised property 
should be sufficient to pay all his debts as ^ore- 
said, then he gave & devised to his son B. his 
dwelling house, etc., for his natural life, & after 
his death to the issue of his body lawfully begotten, 
if more than one, equally among them. A. died 
in 1797. B. took possession of the bouse, etc., & 
in 1798 enfeoffed R. in fee of the premises & died 
in Apr. 1831. The writ of formedon was sued out 
in Mar. 1863 : — Held : the action was not barred 
by Real Property Limitation Act, 1833 (c. 27), 
as the time of limitation ran only from the death 
of B. & not from 1798, when B. ceased to receive 
the pi'ofits, as B.’s right to enter & receive them 
had not been barred by a neglect to enter, but 
because he could not enter against his own 
feoffment. — Riminqton v. Cannon (1853), 12 
C. B. 18 ; 22 L. J. C. P. 163 ; 1 W. R. 291 ; 138 
E. R. 806, Ex. Ch. 

Annotations: — Consd. Abcrgavomiy r. Bmoe (1872), L. )l. 

7 Exch. 1 45. Reid. Austin v. Llowollyu (1853), 9 Exch, 27G. 

1069. .] — Abergavenny (Earl) v. Brace, 

No. 1295, poef. 

1070. Adverse possession must be exclusive.] — 
In 1846, H. the rector of the parish of C., purchased, 
under Ihe provisions of an Inclosure Act, a number 
of plots of waste land adjoining the glebe, removed 
the old boundaries, & occupied the ancient glebe 
& the new inclosures indiscriminately. H. died 
in 1850, & was succeeded by P. as rector. P. 
died in 1855, was succeeded by B. Both P. 
& B. occupied the whole land, as H. had done 
previously. In 1862, B. built & laid out a school, 
cottage & garden on one of the plots of land so 
purchased by H. & the school was placed under 
the management of a committee. On Nov. 12, 1883, 
deft., who was the grandson & had succeeded to the 
real estate of H, granted a lease of the school, 
cottage & garden to B. & the churchwardens, & 
their successors, for a term of ninety-nine years 
at a rent of 6s. a year, with a proviso that if a 
school board should be constituted in the parish, 
the rent should be increased to £200 a year. On 
Nov. 14, B. resigned the benefice, & was succeeded 
by pltf., who had no notice of the lease till be had 
been in possession for three months. In Apr. 
1886, deft, distrained for two years’ rent : — Held : 
B. had not, as rector, acquired a title to the school, 
cottage & garden by Statute of Limitations ; 
& consequently, there was no want of title in deft, 
so as to prevent him from dealing with the property 
by way of lease. — Gibson v. Wise (1887), 35 
W. R. 409, D. 0. 

1071. Land must be capable of use & enjoyment.] 
— Leigh v. Jack, No. 1067, ante. 

1072. Knowledge of owner of adverse possession 
immaterial — In absence of fraud.] — Rains v. 
Buxton, No. 1055, ante. 

1073. Adverse possession abandoned before title 
acquired — Owner unaffected.] — Trustees, Exe- 
cutors & Agency Co., Ltd. v. Short, No. 1065, 
ante. 


poBsession. — P rinolk v. Aixan & 
HTLA.XD (1859), 18 U. C. R. 575.— 

CAN. 

y. Abandonment by owner — Actual 
possession by ano(Aer. h—DieposBCBsion 
or discontinuance of possession means 
the abandonment of possession by 
one entitled to It followed by actual 
possession by another. — ^W ills v. 


Steer (1907), 9 Nfld. L. R. 228.— 

NFLD. 

z. Adverse possession with authority 
of oumer — Implied in wiW.]— W hitman 
V. Hiltz (1906), 39 N. S, R. 230.— CAN. 

a. Absence of owner from province.] 
— ^Absenoe from the province & the 
want of actual occupation lor more 
than twenty years by the owner, Is 


not a discontinuance of possession, 
within 4 Will. IV., c. 1, s. 17 . — Doe d. 
Cui’HBERTSON V. MoQlLLIB (1852), 
2 C. P. 124.— CAN. 

b. Acts amounting to abandonment 
by oumer — Removal of doors d: loindows 
from house — Acquiescence in cuitiva- 
iion of land.]— ^BALE v. Johnston 
(1886), 13 A. R. 349.— CAN. 
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Pabt V.— Laud or Rrnt. 


(6) Wh(U Acts do QT do not Amount io 
Diapoaeeesion, 

i. CvUivation, 

1074, Acts inconsistent with possession by owner 
— Cultivation of strip of land outside hedge.] — 

A held adjoining a public road was separated from 
it only by a hedge & bank. It was held, as the 
result of evidence, that the trustees, who, under an 
Act of Parliament, constructed the road upwards 
of fifty years before the commencement of the suit, 
made the hedge «fe bank, & also made on the 
field side of the fence a ditch of three feet in 
breath. This ditch had become filled up & 
obliterated, & had never been reopened by the 
trustees ; but a ditch about a foot wide had been 
subsequently made by the occupier of the field, 
& that also had become obliterated. The owners 
of the laud had always included the hedge in their 
le^es, & the tenants had held & used the strip 
within the hedge as part of their field for much 
more than twenty years, & had at their own expense 
trimmed the hedge on both sides. During the 
same time the trustees had not interfered in any 
way with the site of the ditch : — Held : these 
circumstances were not sufficient to constitute 
adverse possession, & give the owners of the land 
a title under Statute of Limitations to the site of 
the three-feet ditch.— Searby v. Tottenham Ry. 
Co. (1868), L. R. 6 Eq. 409. 

Annotation : — Consd. Craven v, Piidmorc (1901), 17 T. L. It. 
399. 

1075, ,] — A railway co. in 1838 bought 

part of a field under the powers of their Act, & 
erected a post & rail fence on the boundary. They 
then made a ditch within the fence, & tlirew up 
a bank on which they planted a quickset hedge at 
the distance of 4 feet 6 inches from the fence. As 
the hedge grew up the fence was allowed to fall 
into decay, & about the year 1846 it was removed. 
From the year 1864 up to the commencement of 
this action in 1875, the strip of land between the 
quickset hedge &> the site of the fence was occupied 
& cultivated with the remainder of the field, partly 
as an arable field & partly as garden-gi*ound, the 
railway co. in no way interfering with it except 
that their workmen went over it to trim the hedge ; 
— Held : the circumstances conclusively showed 
the strip between the hedge & the line of the post 

rail fence to be superfluous land within the 
meaning of Lands Clauses Consolidation Act, 
1845 (c. 18), s. 127, it had therefore vested in the 
owner of the rest of the field, & moreover the owner 
of the rest of the field had had such a i^ossession 
of the strip in question as was sufficient to extin- 
guish the title of the co, under Statute of Limita- 
tions. — Norton v. London & North Western 
Ry. Co. (1879), 13 Ch. D. 268 ; 41 L. T. 429 ; 28 
W. R. 173, C. A, 

Annotations ; — Coosd. Marsliall v. Taylor, [1895] 1 Ch. 641, 
Refd. Bobbott V. S. E. Ity. (1882), 9 Q. B. D. 424 ; Little- 
dalo V. Liverpool College, [1900] 1 Ch. 19 ; Mid. Ry. r. 
Wright, [1901] 1 Oh. 738 ; Kynoeh r. Rowlands, [1912] 
1 Ch. 527. Mentd. Bonner v. G. W. Ry. (1883). 24 Oh. D. 
1 : Bayley r. G. W. Ry. (1884), 26 Ch. D. 434 ; Bird v. 
Egffleton (1885), 29 Ch. D. 1012 ; Foster v. L. C. & D. Ry., 
[1895] 1 Q. B. 711. 

1076, Pilling up gravel pit.] — A gravel 

pit & a road to it were allotted by comrs. under an 


Inclosure Act, to the surveyors of highways of a 
hamlet for the repair of its roads & ways. From 
1837 to 1868 the surveyors ceased to t^e gratH 
from the pit or to use the road, & took no steps to 
assert their right to the pit or road, but got gravel 
for the repair of the highways from another pit 
two miles off, which they purchased from time to 
time from pltf.’s father & from pltf. The land 
allotted for the road & gravel pit was entirely 
surrounded by old enclosures bdonging to land 
allotted to pltf.’s predecessors in title. In 1837 
the tenant of the greater part of the land in which 
the pit was situated filled up part of the pit, & 
from that time cultivated the surface as arable land, 
together with the adjacent parts of the field. In 
1839 another tenant ploughed up the remaining 
portion of the pit, which abutted upon land in his 
occupation, & also the allotted road, which passed 
through other land in his occupation ; & both 
continued to be cultivated by pltf.’s tenants as 
arable land from that time till 1863. In 1844 the 
tenant of pltf ., who was in occupation of the surface 
of the greater part of the jjit, was elected one of the 
surveyors of the highways, & held that office for 
one year. On a special case giving the ct. power 
to draw inferences of fact: — Held: (1) actual 
possession of the gravel pit & road was taken by 
the tenants of the adjoining lands in 1837 & 1830, 
& therefore the title of the surveyors of highways 
to the gravel pit & road had, by the operation of 
Real Property Limitation Act, 1833 (c. 27), 
SB. 2, 3, 34, become extinguished. 

(2) The circumstance of the tenant occupying 
part of the pit being elected surveyor of highways 
after possession had been taken of it, did not 
interrupt the running of the period of limitation, 
as the character of his possession as tenant under 
pltf. was not altered during his year of office. — 
Smith v. Stocks (1869), 10 B. &; S. 701 ; 38 L. J. 
Q. B. 306 ; 20 L. T. 740 ; 34 J. P. 181 ; 17 W. R. 
1135. 

1077. Land originally dedicated as roads — 

Roads never laid out.] — In 1 830 A. projected the 
formation of a seaside town, to be built on his lands, 
& a plan was prepared which showed tlie sites of 
various streets, roads, & squares, proposed to be 
made & formed on such lands. In June, 1833, 
a private Act of Parliament was obtained by which 
the lands described on the plan were made a dis- 
tinct parish for the purposes of the Act, & by which 
comrs. were appointed in whom were vested all 
roads, streets, & ways, then made & used by the 
public, or thereafter to be made & adopted by the 
comrs. as public ways under the Act. The Act 
also conferred plenary powers on the comrs. with 
regard to the paving, lighting, draining, & repairing, 
of such streets, roads, & ways. 

In Feb. 1833, A. h^ sold & conveyed to B.,who 
was one of the principal promoters of the Act, 
& one of the first comrs. appointed thereunder, 
several of the plots of land described on the plan 
& on which were delineated the sites of certain 
of the proposed roads, streets, & squares. 
Previously & subsequently to the Act numerous 
houses had been built, & some of the roads, streets, 
& ways shown on the plan had been whoUy or 
partially formed, & had been adopted by the comrs., 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) i. 

«. Acts inconsistent with possession 
by tnmer.}~The acts relied on In sup- 
port of a claim to title by possession 
were that olaimanit had sold the timber 
off the land in question ; had after- 
wards cleared It, & had sowed & har- 
vested one crop of wheat ; had then 
for some years taken hay from it ; 


& had then used It as pasture land. 
The laud was not wholly enclosed, 
one end being: bounded by a marsh, 
& through this marsh cattle cotild & 
did stray into it : — Held : there had 
not been such possession as is neces- 
sary to bar the right of the true owner. 
— ^McIntyre v. Thompson (1901), 
21 O. L. T. 109; 1 O. L. R. 163.— 
CAN. 


d. Crown grantee — Cutting dt 

caltivcUion on woodland.] — Where 
the land claimed by a prior & later 
Crown grant is woodland, occasional 
acts of cutting & cultivation by one 
of the parties will not suflQoo to give a 
statutory title to no more than a mere 
possessio pedis . — ^McInnes v. Stewart 
(1911), 45 N. S. R. 435.— UAN. 

•. Clearing land — Where no claim 

F F 2 
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Sect. 3. — When time begins to run: Sub-sect. 1,B. 
(b) i., ii. c& Hi.] 

but no houses were at any time erected on the lands 
conveyed to B., <fc the same, including such parts 
as comprised the sites of the proposed roads, 
streets, & squares, were from 1833 to 1807 un- 
interruptedly held & enjoyed & cultivated as 
arable & pasture lands by B. & his lessees. 

In 1808 the comrs. gave B.’s devisees notice of 
their intention to take possession of the sites of the 
proposed streets, roads, & squares shown on the 
plan, & in 1871 they proceeded to mark, grip up, 
& stamp out such sites on the ground that the 
same had been dedicated to the purposes of the 
Act by the promoters of the Act, & that they were 
acting within tlieir statutory powers. On bill 
being filed to restrain the comrs. from so doing : — 
Held .' although there might have been a dedication 
of their lands by the promoters of the Act, such 
dedication was not complete until the intended 
streets & roads had been used & adopted by the 
public ; &, there having been no such use & 
adoption for upwards of forty years, the proposed 
sites were not within the statutory powers of the 
comrs., &; an injunction granted accordingly. — 
Mackett V. Herne Bay Comrs. (1876), 35 L. T. 
202 ; on appeal (1877), 37 L. T. 812, C. A. 

1078. Ploughing up part of footway.] — 

Deft., who shared with others a right of way over 
a piece of land, the property in which was in the 
lord of the manor, used a portion of the same, 
amounting to about three quaiters of the whole, 
in all respects as if it were properly part of his farm, 

. ploughing it up from time to time & raising produce 
thereon. Such user was uninterrupted, & was 
continued for twenty years & more. As to the 
remaining quarter, which was not in any way 
fenced oil from the above, it remained in its 
original condition, & was used for the purposes & 
in the manner that the whole was originally 
intended to be used : — Held : a good title, as 
against the lord of the manor, to the soil & minerals 
underlying the sod of three-quarters of the said 
strip of land had been thus acquired ; but nothing 
had been done to distuib the original rights in the 
soil, & minerals underlying the sod of the remaining 
one-quarter of the said piece of land. — S eddon v. 
Smith (1877), 36 L. T. 168, C. A. 

Annotation : — Refd. Littlcdalo v. Liverpool Collcffc, [1900] 

1 Ch. 19. 

1079. Entry upon land to clip hedge.] — 

The evidence as to possession by pltf . showed that 
during thirty years pltf. had mown the grass & 
ploughed the land. There was also evidence that 
defts. had discontinued possession. The land had 
at one time been a ditch & a part of the quickset 
fence, & there was evidence that they had ado wed 
the ditch to fill up so as to be no longer a ditch. 
Therefore the use to which it had been originally 
put was given up. The acts of going on the land 
to chp the hedge, which were most relied upon, 
were equivocal acts, & might be done by a man 
who was not the owner of the land. It was for 
the jury to say what those acts amounted to. 
There w'as primd facie evidence upon which the 
juiy could find that the land vested in pltf. under 
Statute of Limitations (Lord Esher, M.B.). 

The land was formerly used by defts. as a 
ditch, & there was evidence that the acts of pltf. 
were inconsistent with the use of the land as a 


ditch (Lopes, L.J.). — Cunliffb v. & 

North Western By. Co. (1888), 4 T. L. B. 278, 

C. A. 

1080. Cultivation of filled up ditch.] — Two 

properties belonging to pltf. & deft, were separated 
by a hedge & ditch. The hedge was on pltf.’s 
side of the ditch, & both were the property of 
pltf. *8 predecessor in title, who in 1868 had made 
certain use of the ditch, covered over the ditch, 
putting in drain-pipes & allowing the drainage of 
both houses to pass thereby. Thenceforward deft, 
used the surface of the ditch as part of his garden, 
while pltf. cut the hedge from deft.’s side when 
necessary, & on two or three occasions opened the 
ditch to clean out the drain :~Held : assuming 
pltf. had originally owned the ditch, deft-.’s acts 
were sufficient .to dispossess pltf. within Beal 
Property Limitation Act, 1833 (c. 27), s, 3, ^ pltf.’s 
rights were now statute-barred. — Marshall v. 
Taylor, (18951 1 Ch. 641 ; 64 L. J. Ch. 410 ; 72 
L. T. 670 ; 12 B. 310, 0. A. ^ 

Annotations : — Refd. A.-Q. v. Waring (1899), 03 J. P. ]^89 , 
Mkl. Ry. V. Wright, [1901] 1 Ch. 738 ; Marshall v. Potcrt- 
Bon (1905), 50 Sol. Jo. 75 ; Kyuoch r. llowlandH, [1912] 
1 Ch. 527 : Collie i?. Amnhlett. [1918] 1 Ch. 232. 


ii. Depasturage. 

1081. Lease of pasturage on highway — By parish 
council.] — Haigh v. West, No. 1053, ante. 

1082. Depasturage by cattle straying over known 
boundary.] — Kynoch, Ltd. v. Bowlands, No. 
1067, ante. 


hi. Foreshore, etc. 

See, generally, Waters & Watercourses. 

1083. Acts of ownership over bed & soli of river — 
Extending to acts over foreshore.] — Spencer 
(Lord) v. Thames Conservators (1872), 36 
J. P. Jo. 53. 

1084. Acts of ownership over parts of foreshore 
— Proving ownership over whole — Knowledge of 
parties Interested to resist claim.] — Parties holding 
barony titles to lands situated on both sides of 
C., a navigable tidal river, claimed, as against the 
Crown & the Clyde Navigation trustees, that the 
foreshores ex adverso their lands belonged in pro- 
perty to them, subject to such rights of navigation 
or other rights which the pubhc & the Clyde trustees 
might have over the same. The barony titles 
contained no express grant of foreshore, nor did 
they contain any specific boundaries which could 
be held to include the foreshore. The parties 
rested their claim on the grounds (a) that the 
barony titles alone gave them the property ; 
(6) that coupled with their titles they had exercised 
from time immemorial acts of possession over the 
foreshore : — Held : the acts of possession for the 
prescriptive period having been proved, «fe following 
on barony titles to lands so situated, they con- 
stituted a right of property in the foreshore. 

Every act shown to have been done on any part 
of that tract by the barons or their agents which 
was not lawful unless the barons were owners of 
that spot on which it was done is evidence that 
they were in possession as owners of that spot 
on which it was done. No one such act is con- 
clusive, & the weight of each act as evidence 
depends on the circumstances ; one very important 
circumstance as to the weight being, whether 
the act was such & so done that those who were 
interested in disputing the ownership would be 


of right .] — To prove title by pOBsession 
Itf. showed that a person under whom 
o claimed had at an early date cleared 
part of the lot in Question ; but there 
beiuff no evidence that he did so under 


any claim of right : — Held : such 
clearing was not constructively a pos- 
session of. the r^t of the lot. — -Mo- 
Mastkr v. Morrison (1867), 14 Gr. 
138.~OAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (b) iii. 

f. Erection of timber boom on 
foreshore.] — R. r. Tweedib (1915), 62 
a. C. R. 197. — CAN. 
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aware of it. All that tends to prove possession 
as owners of parts of the tract tends to prove 
ownership of the whole tract ; provided there is 
such a common character of locality as would 
raise a reasonable inference that if the barons 
possessed one part as owners they possessed the 
whole, the weight depending on the nature of the 
tract, what kind of possession could be had of it, 
& what the kind of possession proved was (Lord 
Blackburn). — Lord Advocate v, Blantyrb 
(Lord) (1879), 4 App. Cas. 770, H. L. 

Annotations: — Refd. Lord Advocate v. Lovat (1880), 5 

App. Cas. 273 ; River Loe Navigation Conservators v. 

Button (1881), 6 App. Cas. 686: Lord Advocate «. 

Wemyss, [1900] A. C. 48. Mentd. Blaiityro v. (Ilyde 

Navigation Trustees (1881), 6 App. Cas. 273. 

1085. .] — Pursuer brought an action 

to establish his title as against defenders & the 
Crown to the foreshore of the sea ex adverse land 
of which he was the proprietor. He claimed under 
a grant of feu made to his ancestor in 1804, which 
described the property granted as land bounded by 
the sea, but he did not endeavour to show that the 
grantor had an express title from the Crown. 
Ho, however, endeavoured to establish his right 
to the foreshore by prescriptive possession following 
on his own title, & {inter alia), adduced evidence 
to show that his predecessor in 1827 built a retain- 
ing wall upon a portion of the foreshore ; that he 
& his predecessors had taken stone & sand from the 
shore ; &; that they & their tenants had exclusively 
carted away the drift sea- ware. The Crown on the 
other hand adduced evidence to show that stones 
<fc sand were taken from the shore to build a 
harbour, & that the villagers had carried away in 
creels drift sea-ware : — Held : notwithstanding 
the absence of an express title in the superior, 
pursuer had given sufficient proof that lie & his 
predecessors had been in possession of the fore- 
shore in question for the prescriptive period 
specified in the Scottish Act of 1617 (c. 12), & 
Conveyancing Act, 1874 (c. 94), by virtue of their 
heritable infeftments, & he had consequently 
a valid right of property in the solum of the fore- 
shore as against the Crown. 

It is, in my opinion, practically impossible to 
lay down any precise rule in regard to the cha- 
racter & amount of possession necessary in order 
to give a riparian proprietor a prescriptive right 
to foreshore. Each case must depend upon its 
own circumstances. The beneficial enjoyment of 
which the foreshore admits, consistently with the 
rights of navigators & of the general public, is an 
exceedingly variable quantity. I think it may be 
safely affirmed, that in cases where the seashore 
admits of an appreciable & reasonable amount of 
beneficial possession, consistently with these 
rights, the riparian proprietor must be held to 
have had possession, within the meaning of the 
Act, 1617 (c. 12), if he has had all the beneficial 
uses of the foreshore which would naturally have 
been enjoyed by the direct grantee of the Crown. 
In estimating the character & extent of his 
possession it must always be kept in view that 
possession of the foreshore, in its natural state, 
can never be, in the strict sense of the term, 
exclusive. The proprietor cannot exclude the 
public from it at any time ; & it is practically 
impossible to prevent occasional encroachments 
on his right, because the cost of preventive 
measures would be altogether disproportionate 
to the value of the subject (Lord Watson). — 
Lord Advocate v. Young, North British By, 
Co. V. Young (1887), 12 App. Cas. 644, H. L. 

Annotations : — Refd. Brinckman v. Matloy, [1904] 2 Ch. 313 ; 

Foster v. Warblingrton U. C., [1900] 1 K. B. 648. 

1086. Rooks & piles placed on foreshore to pro- 


tect adjoining land — No intention to exclude owner.] 

— ^Philpot r. Bath, No. 1061, ante, 

1087. User of oyster ponds — Inclosed by boards 
or concrete.] — Oyster ponds or “ layings ” had 
existed as far back as living memory went upon the 
foreshore of an arm of the sea. The purpose for 
which these ponds were used was the storage of 
oysters, which were brought from elsewhere & 
laid down in the ponds in order to bo fattened for 
the market. Certain ponds of this kind, which 
were enclosed by boards or concrete, were, & for 
more than twenty years had been, used in the 
manner above mentioned by pltf., who had pur- 
chased them in 1879 from others who had for a 
period of between twenty & thirty years previously 
so used them. There was some evidence that the 
foreshore had formed part of the waste of a manor, 
the lord of which had a several fishery thereon. 

Defts. were an urban district council which had 
been constituted in 1894, their district being 
carved out of that of a previously existing rural 
sanitary authority. A sewer had been made in 
the district by tlie rural sanitary authority, from 
which an inconsiderable quantity of sewage had 
been discharged into the sea near the oyster ponds. 
Defts. made certain new sewers, & connected 
them with the first-mentioned sewer, &; the 
quantity of sewage discharged from that sewer 
was thereby greatly increased. The sewage so 
discharged caused a nuisance to pltf.’s oyster ponds 
through pollution of the same with sewage to an 
extent which rendered them unfit for use. In an 
action by pltf. against defts. in respect of the 
nuisance so caused : — Held : irrespectively of the 
question of title to the soil or to a several fishery, 
pltf., as occupier of the oyster ponds, was entitled 
to maintain an action for trespass to the same by 
wrongdoers ; defts., not having any right to 
discharge sewage into the sea so as to cause a 
nuisance, & having by their acts of commission 
caused such a discharge of sewage, were wrong- 
doers ; & therefore the action was maintainable. 

Under the circumstances a legal origin ought to 
be presumed for the existence & user by pltf. of 
the oyster ponds (Fletcher-Moulton, L..T.). — 
Foster v. Warblington Urban Council, [1906] 

1 K. B. 648 ; 75 L. J. K. B. 514 ; 94 L. T. 876 ; 
70 J. P. 233 ; 54 W. R. 575 ; 22 T. L. R. 421 ; 4 

L. G. R. 735, C. A. 

Annotations : — Apld. Owen V. Favc'rsham Corpn. (1908), 

73 J. P. 33. Refd. Jones r. Llanrwst U. C., [1911] 1 Ch. 

393. 

1088. Acts of ownership over sand hills formed 
above high water mark — By owner of adjoining 
land.] — Sand hills formed by the forces of nature 
above high-water mark, adjoining the shore at 

M. , which served as a protection against the inroads 
of the sea, were subject to the jurisdiction of the 
Comrs, of Sewers, who, from time to time, repaired 
same & on which they refused to allow the erection 
of any permanent structure without their licence. 
The Comrs., however, made no claim to the 
ownership of the sand hills except in places where 
they had erected toolsheds & where they had 
executed works of a permanent character. Pltfs. 
as the owners of adjoining inlands, claimed to be 
the owners of the sand hills. The conveyance to 
them of the adjoining inlands made no mention 
of the sand hills, but they had exercised certain 
acts of ownership thereon : — Held : (1) although 
the sand hills were under the “ view, cognisance, 
or management ” of the Comrs. of Sewers within 
the meaning of that expression in Sewers Act, 
1833 (c. 22), 8. 47, that sect, did not vest the 
property in the sand hills in the Comrs. ; (2) the 
grant to pltfs. of the adjoining Inlands did not pass 
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the property in the sand hills ; (3) pltfs. had 
acquired a title by possession to the sand hills by 
cxercisinp: acts of owncrsliip thereon, notwith- 
standing the fact that the Conirs. of Sewers had 
refused to allow them or their lessees to erect 
permanent structures thereon without licence. — 
Nesbitt v, Mablethorpe Urban Council, [1918] 

2 K. B. 1 ; 87 L. J, K, B. 705 ; 118 L. T. 805 ; 82 
J. P. 161 ; 16 L. G. B, 313, C. A. 

iv. Land of Corporations. 

1089. Adverse title may be acquired — Land 
acquired for public undertaking.] — Norton v. Lon- 
don & North Western By. Co., No. 1075, ante, 

1090. Prohibition In local Act against 

alienation.] — In the year 1850, an Act was passed 
to enable comrs., appointed by a former Act, for 
managing the affairs of B. to purchase the Pavilion 
Estate. By sect. 19 of the Act, the comrs. were 
expressly prohibited from letting or selling any 
part of the property to be so acquired by them 
without the consent of the vestry. In 1854, the 
town of B. was incorporated, & in 1855 the powers 
& property of the comrs. under the Act were 
transferred to the corpn. Down to the year 1853 
the guardians of the poor of B. had had the use of 
ofllccs in the Town Hall. On Mar. 7 in that year 
they removed, by arrangement with the comrs., 
to buildings which formed part of the Pavilion 
Estate, in the adaptation of which to their purposes 
they expended a considerable sum of money ; & 
they continued in the exclusive occupation of their 
new offices without payment of rent or any 
acknowledgment of title in the comrs. or the corpn., 
down to Nov. 19, 1879, when an action was brought 
by the latter to recover possession : — Held : 
inasmuch as the guardians had had the exclusive 
possession of the offices for more than twelve years, 
assuming their relation to the corpn. to have been 
that of tenants at will, the claim of the corpn. was 
barred by Statute of Limitations, notwithstanding 
the prohibition against letting or selling without 
the consent of the vestry, contained in the local 
Act. — ^Brighton Corpn. v. Brighton Guardians 
(1880), 5 C. P. D. 368 ; 49 L. J. Q. B. 648 ; 44 
J. P. 683. 

Annotations : — Coiud. BobbetL v. S. E. Ry. (1882), 9 Q. B. D. 

424. Apld. Wimbledon & IHitney Commons Conservators 

V. Nlcol (1894), 10 T. L. R. 247. 

1091. Land not superfluous.] — The 

mere fact that the land of a railway co. is required 
for the purposes of their undertaking, & is not 
superfluous land, does not prevent an occupier who 
has exclusive adverse possession for twelve years 
becoming thereby entitled to the land under 
Statutes of Limitations. — ^Bobbett v. South 
Eastern By. Co. (1882), 9 Q. B. D. 424 ; 51 L. J. 
Q. B. 161 ; 46 L. 31 ; 46 J. P, 823 ; on appeal, 
[1882] W. N. 92, C. A. 

Annotation Apld. Mid. Ry. v. Wright, [1901] 1 Ch. 738. 

1092. Surface land over tunnel.] — 

Midland By. Co. v, Wright, No. 1482,j)osf. 

Superfluous land.] — See Compulsory Archase, 
Vol. XI., pp. 282 et seq, 

V. Mines, 

See, generally, Mines. 

1093. Mines In different ownership from surface.] 

In ejectment for mines the possession of the 
manor is no evidence to avoid Statute of Limita- 
tions.— Bich d. Cudlen (Lord) v, Johnson (1740), 
2 Stra. 1142 ; 93 E. B. 1088. ' 


1094 . Non-user not abandonment.] — Trespass 
for breaking & entering close & digging coals. Plea, 
that close was part of fee-farm lands of B., that 
in 1613 the mines under those lands were panted, 
etc., & derives title under the grant & justifles. 
Beplication that no right of entry accrued within 
twenty years of the trespass. Issue thereon. 
Evidence that the grantees had dug, within twenty 
years under other fee-farm lands in B. ; but no 
evidence of digging under pltf.’s. Evidence also 
that pltf . or his predecessors -had not dug : — Held : 
defts. were not barred. — Hodgkinson v, Fletcher 
(1781), 3 Doug. K. B. 31 ; 99 E. B. 623. 

1095 . .] — The Inference of abandonment of 

a right from non-user not applicable to the case 
of mines. — Seaman v. Vawdrey (1810), 16 Ves. 
390 ; 33 E. B. 1032. 

Annotaiions : — Apld. Low Moor Co. v. Stanley Coal Co. 
(1875), 33 L. T. 436. Mentd. Ramadcu v. Hirst (1858), 4 
Jmt. N. S. 200. 

1096 . .] — Trespass for breaking & entering 

pltf. closes & digging minerals therein. Pleas, 
first, not possessed ; &, secondly, a plea justi- 
fying the trespasses by deft, as assignee of a lease 
of the minerals, & of the right to work them for 
ninety-nine years granted by the owner of the fee 
in 1821. Beplication that the right to make an 
entry did not first accrue to deft, or those through 
whom he claimed within twenty years next before 
the entry by deft., & that deft.’s right was, 
therefore, barred by Beal Property Limitation 
Act, 1833 (c. 27), Issue was taken on this replica- 
tion. It appeared that in 1821, while B. was in 
possession, as tenant from year to year, of a farm, 
including the close in question, the owner of the 
fee by indenture demised the coal lying beneath 
the farm to B. & P. for ninety-nine years with 
liberty to work the same. The interest of B. & P. 
under this demise became vested by various mesne 
assignments in deft, who in 1847, during the term, 
worked the coal. Up to 1847 no coal had ever been 
worked under the demise : — Held : the second 
plea, confessing that pltf. was de facto, in possession 
when the trespasses were committed, would be 
satisfied by a dispossession of the lessees within 
twenty years before deft, entered to commit the 
trespasses in question ; & deft, might rely on the 
right of entry which accrued on such dispossession 
& not .upon a right of entry accruing as upon a 
grant of an interesse termini in 1821. — Keyse v, 
Powell (1853), 2 E. & B. 132 ; 1 C. L. B. 598 ; 
22 L. J. Q. B. 305 ; 21 L. T. O. 8. 126 ; 17 Jur. 
1062 ; 118 E. B. 718. 

Annotations : — Reid. Randall v. StoveiiH (1853), 2 E. & B. 

641. Mentd. Bowser v. Maclean (1860), 2 De (1. F. & J. 

415 ; Kardloy v. Granville (1876), 3 Ch. D. 826 ; Lewis v. 

Baker, [1905] 1 Ch. 46. 

1097 . .] — Smith v. Lloyd, No. 1064, ante, 

1098 . .J — D. & H. agreed between them- 

selves, in writing to purchase lands then in the 
market. By this agreement D. was to have the 
surface at three-fourths, & H. the minerals at one- 
fourth of the whole purchase-money. H. after- 
wards entered into a contract with the owner of 
the lands to purchase them from him. The lands 
were duly conveyed to D. by the owner thereof, 
H. being a party to the purchase deed, & executing 
a release of all his interest in the lands to D. 
Afterwards, by an indenture of July 12, 1834, 
D. granted, bargained, & sold to H. his exors., 
administrators & assigns, all the minerals Iving 
under the said lands, upon terms substantially 
the same as those contained in the previous agree- 
ment between D. & H. The indenture of July 12, 
1834, was not enrolled as a bargain & sale, & there 
was no livery of seisin to make it operate as a 
feoffment. 
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There were seven seams of coals & minerals 
lying under the said lands, & soon after the execu- 
tion of the last mentioned deed, H. began to work 
& get the coal under tlie lands, & continued so to 
do between the years 1834 & 1844. He did not, 
however, go below the two first seams of coal, & 
on his ceasing to work in 1844, H. left tramways, 
implements, etc., in the tunnels & levels he had 
made. 

In 1855, H. by deed, conveyed the minerals, 
except the two first or upper seams, with power to 
dig for & get the coal, etc., to pltfs., who shortly 
afterwards entered, & bored down below the two 
first seams, in order to try for, but they did not 
work the coal. D. died in 1848, & in 1857 his 
devise & heir-at-law, by deed, granted the said 
lands, except the coal thereunder theretofore sold 
&r conveyed to H., to S., “ subject as to the beds, 
etc., of coal under same to the said indenture of 
July 12, 1834.” In 1872, S. granted a lease of the 
coal under the said lands to defts., & they entered 
& worked, & got coal under the said lease in 1 872. 
On Jan. 1, 1873, tlie surviving trustee for sale of 
D. granted & confirmed unto S., deft, lessor, & 
his heirs, all the seams & beds of coal lying under 
the lands, “ subject to such right or interest as 
legally passed to H., his exors., administrators, 
or assigns, under the indenture of July 12, 
1834.” H. died in 1801 : — Held : pltfs., through 
H., had sufficient possession of all the seams of 
coal, etc., to entitle them to maintain trespass 
against defts., who were mere wrongdoer-s, for 
intruding upon pltfs.’ mines. 

There being a tenancy at wili. Statute of 
Limitations began to run from the first year of 
the tenancy, & had given a good title to Low 
Moor CO. [pltfs.] when the trespasses were done 
(Lord Cairns, C.). — Low Moor Co. v. Stanley 
Coal Co., Ltd. (1876), 34 L. T. 186, C. A. 

1099. Mine dissevered from surface — Working 
part of mine — No right to whole of mine.] — 
Pltfs. were the owners of underground mines of 
coal & ironstone, with a right of entry on the 
surface lands to search for, dig, & raise the coal 
& ironstone. Deft, was the owner of the surface 
lands. There were five strata or seams of coal 
& ironstone lying beneath the surface. About 
1844 deft, commenced working one of the seams of 
coal. He continued, & carried on his workings 
up to 1864, having in 1860 extended them to 
anotlier seam. In 1807 ijltfs. commenced an 
action against deft, for breaking & entering their 
coal mine & carrying away the coal : — Held : 
the deft, had acquired no right to the possession 
of the mine, but only to the coal actually got, for 
that his acts did not amount to such a taking 
possession of the coalfield as would, under Real 
Property Limitation Act, 1833 (c. 27), bar the 
owner’s right of entry or action after the lapse of 
twenty years. — Dartmouth (Earl) v. Spittle 
(1871), 24 L. T. 67 ; 19 W. R. 444. 

Annoi^ion Consd. Olyii v. Howell, [1909] 1 Ch. 606. 

1100. .] — Pltfs. were seized in 

fee of lands to which their predecessors derived 
title under a conveyance in the reign of Queen 
Elizabeth, wherein the grantor reserved to himself 
& hds heirs male a rentcharge of 7s. Sd. & which 
contained a proviso that the grantee & his heirs 
should not dig or get any coal upon the lands for 
sale but only such as should be burned or employed 
thereon. Deft, claiming title under a demise from 
a descendant of same grantor, had for more than 
twenty years worked from mines of his own under 
adjacent lands, into, & had taken coals from, the 
mines under pltfs.’ lands : — Held : (1) the proviso 
in the original conveyance was a covenant & not 


a repugnant condition, & it did not affect the 
amount of damages which pltfs. were entitled to 
claim as under it, the ^antee was still entitled 
to get all the coal for his own use though not to 
sell it ; (2) deft, had not acquired any title to the 
mine by possession under Statute of Limitations 
Sl pltfs. were entitled to an injunction with an 
account for six years. — Ashton v. Stock (1877), 
6 Ch. D. 719 ; 25 W. R. 862. 

Annotations : — As to (2) Apld. Tbompeon v. Hickman, [1907] 

1 Ch. 550. Refd. Trotter v. Maclean (1879), 13 Ch. D. 

674. 

1101. .] — Tlie presumption that, 

where a highway is a boundary the subsoil of the 
highway ad medium filum vice passes to the grantee 
of the land adjoining the highway, does not apply 
to a railway that is a boundary. Under a grant 
therefore, of the land & minerals lying on each 
side of & adjoining a railway the minerals under- 
lying the railway which had not been acquired 
by the railway co. will not pass to the grantee. 

In 1875 A. by a written agreement gave B. a 
six months’ option to purchase land & minerals 
on each side of & adjoining a railway. The 
option was duly exercised & the land & minerals 
as described in the option agreement were conveyed 
to B. In 1884 B. had become the owner of 
collieries adjoining the land so acquired from A., 
& from that time worked parts of the minerals 
underlying the railway in the honest belief that 
he had a title thereto. In 1906 A. brought an 
action against B. claiming the minerals under the 
railway. B. counter-claimed for rectification of 
the conveyance & option agreement so as to include 
these minerals, alleging mutual mistake & tendered 
evidence to show that the paities at the date when 
the option was exercised intended to include these 
minerals in the purchase : — Held : B. had not by 
possession or otherwise acquired a title to the 
minerals underlying the railway, & Statute of 
Limitations afforded him no defence to the action. 
— Thompson v. Hickman, [1907] 1 Ch. 550 ; 76 
L. J. Ch. 254 ; 96 L. T. 454 ; 23 T. L. R. 311. 

Annotations: — Consd. Glyn v. Howell, [1909] 1 Cli. 666. 

Uentd. Fowler v. Sugden (1916), 85 L. J. K. H. 1090 ; 

Craddock v. Hunt, [1923] 2 Cb. 136. 

1102. .] — Where title is founded 

on an adverse possession the title will be limited 
to that area of which actual possession has been 
enjoyed & as a general rule constructive possession 
of a wider area will only be inferred from acttial 
possession of the limited area, if the inference of 
such wider possession is necessary to give effect 
to contracted obligations, or to preserve the good 
faith & honesty of a bargain. 

Pltfs'., who were together entitled to one un- 
divided one-sixth part of the mines under a moun- 
tain of 92 acres, brought an action against deft., 
who was admittedly entitled to another undivided 
one-sixth part of the same mines, & asked for an 
account of the coal worked by him. It was proved 
in evidence that more than twelve years before 
the commencement of the action the predecessors 
in title of deft., under licences from the owners of 
the other four-sixths of the mines, but without the 
licence of pltfs. had commenced to work out the 
coal under the mountain from an area of 2 acres, 
& had remained in possession of that worked-out 
area, or cavity, ever since. Deft, claimed that 
possession of part of the mine entitled him to 
constructive possession of the whole area of the 
mine horizontally &- veitically under the moun- 
tain : — Held: (1) deft., having been in adverse 
possession of the pltfs.’ one-sixth part, which 
must be treated as a separate tenement, for more 
than the required statutory period, had acquired 
a good title under Statute of Limitations to the 
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2 acre area of which his predecessors had been in 
actual possession, <fc no more ; (2) therefore, pltfs. 
were entitled to an account of the coal, except that 
taken from the 2 acre area, such account to be 
limited to six years before action brouj?ht. — Olyn 

V. Howell, [1909] 1 Ch. 666 ; 78 L. J. Ch. 391 ; 
100 L. T. 324 ; 53 Sol. Jo. 269. 

1103. Mines not dissevered from surface — 
Minerals pass with surface.] — Seddon v. Smith, 
No. 1078, ante. 

vi. Possession under Void Lease. 

1104. Time runs from date of entry — Unless rent 
paid.] — Doe d. Pennington v. Barrett (1846), 8 
L. T. O. S. 338. 

1105. .]— The governors of Magdalen 

Hospital, created a corpn., for certain charitable 
purposes, by 9 (leo. 3, c. 31, made, in 1783, a lease 
of certain land of the hospital for ninety-nine 
years, at the rent of “ one peppercorn, if lawfully 
demanded.” The only covenants, on the part of 
the lessee, were to indemnify the governors from 
all taxes, etc., during the term, & to surrender the 
premises at its end ; & on the part of the governors, 
for quiet enjoyment. No act had been done until 
now to avoid the lease, or to interfere with the 
persons holding the land. In July, 1876, the 
governors brought an action in Ch. to recover 
possession of the land thus leased ; — Held : the 
lease was absolutely void within the provisions of 
13 Eliz. c. 10. Consequently the right of the 
governors to re-enter on the land existed from the 
moment of the execution of the lease, & right not 
having been sought to be enforced till now, was 
barred by Heal Property Limitation Act, 1833 
(c. 27). 

If any rent had been reserved & received, how- 
ever small, the legal relation of a tenancy from 
year to year would have been created, & Statute 
of Limitations could not have run (Lord Sel- 
borne). — Magdalen Hospital (President & 
Governors) v. Knotts (1879), 4 App. Cas. 324 ; 
48 L. J. Ch. 579 ; 40 L. T. 466 ; 43 J. P. 460 ; 27 

W. R. 602, H. L. 

Annotations: — Apld. Webster v. Southey (1887), 36 Ch. D. 

9, Consd. Churcher v Martiu (1889), 42 CTi. D. 312. 

Distd. Canterbury Corpn. v. Cooper (1908), 99 L. T. 612. 

Refd. lif Devon’s S. E., White v. Devon, lie Steer, Steer v. 

Dobell, [1896] 2 Ch. .'>62 ; Mid. Ky. r. Wright (1901), 70 

L. J. Ch. 411. Mentd. Bangor (Bp.) v Pany, fl89i] 2 

Q. B. 277 ; Kingston Race Stand v. Kingston Corpn., 

[1897] A. C. 609 ; Rickard v. Graham, [1910] 1 Ch. 722 ; 

Ec. Suai'ez, Suai'ez v. Suarez, [1918] 1 Ch. 176. 

1106. Rent paid after statute run.] — 

By a lease to six persons described as trustees, a 
building used as a dissenting chapel, though not 
so described, & reserving to the lessors a right of 
access to their pews therein, was demised for 
ninety-nine years, with a covenant for renewal, at 
the yearly rent of Is. The lease was not enrolled. 
New trustees of the chapel had been appointed 
under Trustee Appointment Act, 1850 (c. 28). 
Shortly before the expiration of the term the 
trustees served the reversioner with a notice 
for renewal. At that time no rent had been paid 
for above twenty years, but some of the arrears 
were then paid to & accepted by the reversioner. 
The reversioner refused to renew the lease. Five 
years afterwards he brought an action against the 
trustees to recover possession of the building ; — 
Held : pltf.’s right of action was not extinguished 
under Beal Property Limitation Act, 1833 (c. 27), 


s. 34. — Bunting v. Sargent (1879), 13 Ch. D. 330 ; 
49 L. J. Oh. 109 ; 41 L. T. 643 ; 28 W. R. 123. 
Annotation : — ^Dbtd. Nicholson v. England, [1926] 2 K. B. 93. 

1107. .] — Bjr a lease dated 1747, after 

reciting that the inhabitants of the parish of G. 
had resolved to build a workhouse for the better 
reception & employment of the poor of the parish, 

& had applied to the lessor for a lease of the land 
demised, & that the lessor, “ in order to encourage 
so good a work,” had consented to grant the lease, 
a piece of land was demised for a term of one 
hundred & fifty years, to commence from a day 
fifteen days later than the date of the lease, at the 
yearly rent of Is., to several persons, one of whom 
was the vicar of G., in trust that the lessees might 
build a workhouse upon the land “ for the better 
reception & employment, & for the lodging & 
entertainment only of all the poor people of the 
parish of G., for the time being during the said 
teim, in such manner as they, or the major part of 
them, shall think fit, at the proper costs & charges 
of the inhabitants of the said parish of G., or 
othei^wise, & not to be let, mortgaged for money, or 
assigned, to any other use, intent or purpose 
whatsoever.” It was agreed that, if the inhabi- 
tants should discontinue the prescribed use of the 
building so to be erected, & should be willing to 
deliver it to the landlord, it should be lawful for 
them to do so, he paying to the churchwardens or 
overseers of the parish the then value of the 
building. The deed was not enrolled under 
Charitable Uses Act, 1736 (c. 36). A workhouse 
was duly erected on the demised land pursuant 
to the lease. In 1862 the workliouse being no 
longer required, was pulled down, & no rent having 
been paid under the lease since 1776, the site was 
conveyed to a purchaser in fee under Union & 
Parish Property Act, 1835 (c. 69), enabling parish 
authorities to sell the sites of disused workhouses. 
An action having been brought by a person 
claiming to be the reversioner against persons, 
as alleged assigns of the lease claiming under the 
purchase of 1862, to cover the arrears of rent : — 
Held : the lease was a lease for ” charitable uses ” ; 
it failed to comply with the requirements of 
Charitable Uses Act in that, besides non-enrolment, 
it did not take effect in possession, & contained 
reservations in favour of the grantor in the shape 
of rent & something in the nature of a right of 
pre-emption ; these defects were not cured by 
Poor Law Amendment Act, 1844 (c. 101), s. 73, 
that Act curing only one defect, namely, want of 
enrolment ; & the lease was accordingly void 

db initio^ & Statute of Limitations began to run 
against the grantor, if not from the execution of 
the lease, at all events from the time the rent 
ceased to be paid. — Webster v. Southey (1887), 
36 Ch. D. 9 ; 66 L. J. Ch. 785 ; 66 L. T. 879 ; 
52 J. P. 36 ; 35 W. R. 622 ; 3 T. L. R. 628. 

Annotations: — Mentd. Haigrh & Baxter v. West (1893), 68 

L. T. 531 ; Re Verrall, National Trust for I’leices of 

Historic Interest or Natural Beauty v. A.-G., [1916] 1 

Ch. 100. 

vii. Receipt of Pro fits of Land. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 35. 

1108. Payment of rent reserved by lease to 
third party.] — J. seized in fee, leased for sixty-one 
years, for a term expiring in 1837, within five years 
after the passing of Real Property Limitation Act, 
1833 (c. 27). From J.’s death, which happened 
more than twenty years before the passing of the 

—CAN. 

h. Receipt of rent by aelf-apj^nted 
receiver — False represen/ofion..]-— M'V ea 


PART V. 6EOT. 8, SUB-SECT. 1.-— occupied by purchaser of adjoining land 
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g. Land believed sold — Mistakenly «. Proudpoot (1862), 9 U. C. R. 603. 
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Act. B. received the rent reserved on the lease* 
down to its expiration ; & he then entered into 
po^ession : & afterwards W. within five years 
after the passing of the Act, brought ejectment 
against B., claiming to be entitled, as J.’s devisee, 
immediately on J.’s death : — Held : under sect. 9, 
the action would have been barred by B.’s receipt 
of the rent ; but it was preserved by sect. 15 for 
live years after the passing of the Act. — Doe d. 
Angell V. Angell (1840), 9 Q. B. 328 ; 15 L. J. 
Q. B. 193 ; C L. T. O. S. 620 ; 10 Jur. 705 ; 115 
E. R. 1299. 


Baines v, Lnmloy (1868), 10 W. II. 
674. Mentd. Lightfoot v. Maybory, [1914] A. C. 782 ; 
Silcocks V. Siloocks, [1916] 2 Ch. 161. 

1109. Receipt of rent by agent of owner.] — 

A solr. who pays off a mtge. debt due from his 
client, must be taken to act as the agent of the 
client, & not on his own behalf ; & if he receives 
the rent of the mtged. property the possession is 
that of the client, the solr. cannot be charged 
with wilful default ; nor will the statute run against 
the client. — ^W ard v. Carttar (1865), L. It. 1 Eq. 
29 ; 35 Beav. 171 ; 66 E. R. 860. 

AnrMtntions : — Reid. Ilochcfoucanld v. Bonsioad, [1897] 1 
Ch. 196. Mentd. The Lady Clermont (1870), 23 L. T. 

ao3« 


1110. .] — So long as an agent is in receipt 

of the rent of land, Statute of Limitations will not 
run against his employer ; & if a pei*son commence 
to receive rents as the ageht for another, & after- 
wards continue to receive such rents, without 
paying them over, he must be presumed to receive 
as agent till the contrary is shown. — Smith v. 
Bennett (1874), 30 L. T. 100. 

1111. Severance of reversion — No notice to 
lessee — Payment of whoie rent to one reversioner.] 
— Where a lease is granted & there is afterwards 
a severance of the reversion without the rent being 
apportioned & no notice of the severance is given 
to the lessee, payment of the whole rent to one of 
the reversioners is not a payment to a person 
wrongfully claiming it within Real Property 
Limitation Act, 1833 (c. 27), s. 9, so as to bar the 
claim of the other rev^ersioner. — Mitchell v. 
Mosley, [19141 1 Gh. 438 ; 83 L. J. Ch. 135 ; 109 
L. T. 648 ; 30 T. L. R. 29 ; 58 Sol. Jo. 118, C. A. 


viii. River Bed and Banks, 

1112. Acts of ownership by owner of bed — 
Watering cattle.] — Warwick v. Gonville & Caius 
College (1890), 6 T. L. R. 447, C. A. 

1118. Planting trees — Digging ditch.] — 

Hindson V, Ashby, No. 1063, ante. 

1114. User of sluice for irrigation purposes — 
Tacit permission of owners of river & banks.] — 
Creyke V. Hatfield Chase Level Corpn. (1896), 
12 T. L. R. 383 ; 40 Sol. Jo. 531. 

ix. Road. 

Roads generally, see Highways, Vol. XXVI., 
pp. 260 et seq. 

1115. Placing obstructions on road Intended to 
be dedicated to public.] — Leigh v. Jack, No. 1057, 
ante. 

1116. Repairing railings separating Intended 
street from highway.] — Leigh v. Jack, No. 1057, 
ante. 

1117. Erecting gates at each end of road over 
which a right of way.] — Littledale v. Liverpool 
College, No. 1069, ante. 


X. Subsoil. 

1118. Adverse title may be acquired — Owner 
unaware of user — User of cellar.] — Rains v. Bux- 
ton, No. 1055, ante. 

1119. User of tunnel.] — By a deed of .July 

12, 1871, the trustees of a highway, in exercise of 
rights & powers given to them under Acts of 
Geo. 3 & Geo. 4 & for valuable consideration, 
granted a licence to the predecessor in title of 
deft. CO. to excavate, construct, & use a tunnel 
under the highway. The rights & powers of the 
trustees came to an end on Nov. 1, 1871, when 
33 ^ 34 Viet. c. 73, was passed. The tunnel in 
question was completed in 1872, & remained 
without any substantial alteration, in the exclusive 
possession & occupation of deft, co., or their 
predecessors in title, until the commencement 
of the action in Aug. 1891. The tunnel was many 
feet beneath the surface ; it was bricked at either 
end, & was used to carry chalk & soil from one 
part of deft.’s property to another. Pltf. was 
owner of the land abutting on the highway on one 
side, &, at one place, on both sides ; & he alleged 
that he was owner of the soil und(T the highway. 
By his action he claimed an injunction to restrain 
the trespass upon his land : — Held : even assuming 
that pltf. had a suflicient title to the soil under the 
highway, apart from Statute of Limitations, the 
action was barred by that statute, inasmuch as 
deft. co. had enjoyed no mere easement, but the 
exclusive occupation & possession of the tunnel 
for more than the requii*ed twelve years. — Bevan 
V. London Portland Cement Co., Ltd. (1892), 
67 L. T. 615 ; 9 T. L. R. 12 ; 3 R. 47. 


xi. Wall. 

1120. Wall containing Inscription of ownership — 
Occupation of property without acknowledgment.] 

— The purchaser of a house having taken various 
objections to the title, the vendor filed a biU for 
specific performance, & obtained the usual reference 
as to title. All the above objections were over- 
ruled ; but before the certificate had been signed 
the purchaser discovered in a long blank wall, 
which formed one side of the house & fronted on a 
street, a stone with an inscription, dated in 1776, 
stating that the wall had been built by & belonged 
to the East India co., who had thrown the adjoining 
ground into the street. It turned out that the 
wall had been rebuilt in 1831, by the tenant of the 
house, & the stone setup again ; butunder what eir- 
cumstances did not appear. No rent had from that 
time been paid to the co., nor any acknowledgment 
of their title given ; but their successors in title, 
on being applied to, claimed the wall as theirs, & 
the vendor obtained a release from them : — Held : 
the vendor had not a good title when the bill was 
filed, for that there was no ground for holding a 
title to have been gained by possession adverse to 
the East India co. — Phillipson v. Gibbon (1871), 

6 Ch. App. 428 ; 40 L. J. Ch. 406 ; 24 L. T. 602 ; 
35 J. P. 676 ; 19 W. R. 661, L. JJ. 

Annotation : — Mentd. Unton Lighterage Co. v. London 

Graving Dock Co., [1902] 2 Ch. 557. 

1121. Wall erected on wall of another — User 
amounting to easement.] — Pltf. & deft, were in 
possession of adjoining houses, both of which were 
ancient messuages. Pltf.’s house was considerably 
higher than deft.’s house, & was built up against 
the western wall of deft.’s house, to the height to 


V. Pasquan (1882), 8 V. L. R. (L.) 347. 

— -AUS 

k. Receipt of rent by person other 
than reversioner — Claim adverse to that 
of reversioner .] — Shaw v. Keiqhbon 


(1869), 3 1. R. Eq. 574.— IR. 

1. Receipt by third party — Payer 
believing receiver representing owner .] — 
M'Auliffe V. Fitzsimons (1889), 26 
L. R. Ir. 29.— IR. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xi. 

m. Fence deviating from original 
survey line .] — Bell v. Howard (1857), 
6 C. P. 292.— CAN. 
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Sect, 3. — When time begins to run : Sub-sect. 1 , B. 
(b) xi.j xii. & xiii.f ( 7 .] 

which such western wall extended. Up to this 
height there was no other wall between the two 
liouses, but pltf. alleged that on the top of the 
western wall, <fc above the roof of deft.’s house, an 
external wall was erected at the time of the building 
of pltf.’s house, forming part thereof, & supporting 
the roof thereof. The western wall, on the top of 
which the external wall had been erected, was 
admitted by pltf. to be the propei*ty of deft., 
subject to all rights & easements over the same in 
favour of pltf.’s house. The external wall erected 
on the top of deft.’s western wall was, pltf. alleged, 
liis property. Deft, being desirous of adding to 
the height of his house, removed some of the stones 
comprising the external wall, & inserted in the 
holes thereby made certain beams, for the purpose" 
of supporting a new roof to his house at a greater 
height than his old roof. Pltf. claimed an in- 
junction to restrain such acts, on the ground that 
deft, was a trespasser. Deft, alleged that the 
wall was his, but admitted that pltf. had certain 
right in respect to the wall which he, deft., had 
not in any way interfered with : — Held : pltf. had 
been in enjoyment of an easement but not in 
possession ; & nothing had occurred to displace 
deft.’s original title to the waU, therefore, the 
action failed. — AV Addington v. Naylor (1889), 
00 L. T. 480. 

xii. Waste Lands, 

See, generally. Commons, Vol. XI., p. .5.^), Nos. 
82.5-831. 

1122. Inclosure of waste by side of highway— 
Payment of rent to adjoining owner after thirty 
years— Inclosure by permission.]— Deft , inclosed a 
small piece of waste land by the side of a public 
highway, & occupied it for thirty years without 
paying any rent ; at the expiration of that time, 
the owner of the adjoining land demanded Od. 
rent, which deft, paid on three several occasions. 
In ejectment: — Held: this, in the absence of 
other evidence, was conclusive to show that the 
occupation of deft, began by permission, <fe entitled 
pltf. to a verdict. — Doe d. Jackson v. Wilkinson 
(1824), 3 B. & C. 413 ; 5 Dow. & Ry. K. B. 273 ; 
107 E. R. 787. 

A n tMtatimis : — Refd. Doe d. Thompson v. Clark (1828), 8 

13. & C. 71 7 ; Hodgson v. Hooper (1800), 3 E. Sc E. 14 0. 

1123. Subsequent acceptance of inclosure 

award by tenant for life.]— In 1818 R. inclose’cl a 
piece of land of 11 perches lying by the side of a 
lane which was a highway in the manor of W. 
At that time (I. was the owner in fee of the 
adjommg freehold land. In 1820 G. died, having 
devised his estates to H. W. G. for life with 
remainders over. In 1836 a private Act was 
passed by which comrs. were empowered to inclose 
& allot the wastes of the manor including encroach- 
ments made within twenty years of the passing 
of the Act A pieces of waste land lying by the sides 
of any public roads or lanes. In 1837 R. died & 
W. F. R., his heir, took possession of the 11 perches. 
In 1838 the comrs. made & published their award 
by which they awarded to H. W. G. two allotments, 
one of 24 perches which included the 11 perches 
^ perches, similarly situate. 

W. G. took possesion of the second allotment ; 
but W. F. R. remained in possession of the piece 


of 11 perches till he sold it in 1859 to deft. In 
1874 H. W. G. died & ^tf. succeeded to the estate 
under the will of G. He then brought ejectment 
against deft, to recover the 11 perches ; — Held ; 
the admission of H. W. G. against his interest by 
accepting the allotment under the award, was 
strong evidence that the land was waste of the 
manor, & rebutted the presumption arising from 
the situation of the slips of land rhat they belonged 
to him as owner of the adjoining land. Conse- 
c^uently pltf.’s right of entry commenced from the 
time of the award, when there was a tenancy for 
life, & not from 1818 ; & therefore Statute of 
Limitations had not run against pltf. & he was 
entitled to recover. — Gery v. Redman (1875), 1 
Q. B. D. 161 ; 45 L. J. Q. B. 267 ; 24 W. R. 270, 
D. C. 

1124. Inclosure by tenant — Presumed to be for 
benefit of landlord.] — Primd facie, the lord of the 
manor is entitled to all waste lands within the 
manor ; &; it is not essential that the lord should 
show acts of ownership of such lands ; & evidence 
that the public have been used to throw rubbish 
on waste lands is rather evidence that it belongs 
to the lord than to any private individual. 

If a person within twenty years inclose a portion 
of the lord’s waste by the licence of the lord, such 
person cannot be turned out of the possession of 
it by the lord without some act being done, from 
which a legal revocation of the licence can be 
inferred. 

Primd facie, every inclosure made by a tenant 
adjoining the demised premises is presumed to be 
m^e by him for the benefit of the landlord ; but 
this presumption may be rebutted by evidence. 
If a lessee inclose land which is near the demised 
premises, as being part of the premises comprised 
in his lease, this is not an adverse possession against 
his landlord ; & a twenty years’ possession by 
him will not enable him to retain possession of 
the inclosed land against his landlord. — Doe d. 
DtTNBAVEN V, WILLIAMS (1836), 7 C. & P. 332. 

Annotation : — Mentd. Andrews v. Hailep (1853), 21 L. T. 

O. S. 151. 

1125. Unless landlord’s title dis- 

claimed.] — Where a tenant incloses land, whether 
adjacent to, or distant from, the demised premises, 
& whether the land be part of a waste, or belong 
to the landlord or a third person, it is a presumption 
of fact, that the inclosure is part of the holding, 
unless the tenant, during the term, does some act 
disclaiming his landlord’s title. 

Certain premises, were demised by the descrip- 
tion of “all that cottage or tenement with the 
garden thereto adjoining & belonging, situate, 
etc. ; & also a piece or parcel of land lying near 
to the said cottage or tenement, containing by 
estimation three quarters of an acre (more or less), 
lately used as garden groimd ” : — Held : under 
such description, an adjoining piece of waste land 
would not pass, unless it had been theretofore used 
as an outlet of the garden. — Kingsmlll v. Millard 
(1855), 11 Exch. 313 ; 8 C. L. R. 1022 ; 25 L. T. 
O. S. 203 ; 19 J. P. 661 ; 156 E. R. 849. 

Annotations: — Refd. Lisbumo v. Davies (1866), L. II. 1 

C. P. 259 ; A.-G. v. Tomline (1880), 16 (Th. I). 150. 

1126. Though not contiguous.] — To 

raise the presumption that an encroachment on 
waste land by a tenant was made for the benefit 
of his landlord, it is not necessary that the land 
encroached should be contiguous or adjoining to, 


1 .- 


PART V. SECT. 8, SUB-SECT. 

B. (b) xii. 

n. Residing upon or niUivatina.*’] 
— Stovkl V. Gregort (1894), 21 A. R. 


137.~-OAN. - 

o. Inclosure.} — Title by possession 
to wild land can be made out other- 
wise than by actual inolosure.— Steers 


V. Shaw (1882), 1 O. R. 26.— CAN. 

p. Cutting db carrying away 

trees irisuffiaieni.y—Tiiov, d. DEsBarres 
V, White (1842), 1 Kerr, 595,— CAN. 
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m the sense of conterminous with, the land held 
^ liim ^ tenant ; it is enough if it be so near 
thereto that it may be presumed that his position 
as tenant enabled him to approve. 

Nor does the circumstance of the intervention 
of a small river & a fence & a narrow strip of waste 
l^tween the holding & the encroachment rebut 
the primd facie presumption, though there be no 
V between the two across the stream. 

About foit-y years ago A., a labourer, in the 
course of three years completed the inclosure of 
^ waste land of the manor of P., separated 

only by a small river & a narrow strip of the waste 
froni a farm held by B. under the lord ; &, when 
the inclosure was completed, B. paid A. £4 10«. & 
took possession of the 4 acres, & occupied them with 
the farm. At the expiration of his term, B. claimed 
TO be entitled to the fee simple of the 4 acres ; &, 
in ejectment by the lord, who claimed them as an 
encroachment by his tenant for his benefit, a 
verdict was taken for pltf., the whole matter being 
reserved for the consideration of the ct., who were 
to draw inferences of fact. The ct. drew the 
inference that the encroachment was made by 
A. as the servant of B. ; & held that there was 
nothing in the relative position of the inclosure & 
the farm to rebut the presumption that B. held 
the inclosure as part of the farm. — Lisburne 
(Earl) v. Davies (1866), L. R. 1 C. P. 259 ; Har. 
& Ruth. 172 ; 35 L. J. C. P. 193 ; 13 L. T. 79.5 ; 
12 Jur. N, S. 340 ; 14 W. R. 333. 


Annotations Whitmore v, Humphries (1871), L. R. 

Tomliiic (1877), fl Ch. 1). 750. Mentd. 
Nesbitt V. Mablothorpe U, C., [1918] 2 K. B. 1. 


1127. Occupation before tenancy.] — 

The presumption of law that a tenant of a close 
occupying waste lands contiguous to his close 
does so for the benefit of his landlord, does not 
apply where the tenant is in occupation of the 
waste land before entering upon hiis tenancy. — 
Dixon p. Baty (1866), L. R. 1 Exch. 259 ; 12 
Jur. N. S. 1024 ; 14 W. R. 836. 


1128. Inclosure by tenant for life — Presumed to 
be for benefit of Inheritance.] — By an indenture, 
reciting that the parties of the first part had 
encroached upon a common, & were respectively 
in possession of their several encroachments, & 
that they had agreed to relinquish, release, & 
convey all & singular their several & respective 
estates & interests therein to the parties of the 
third part ; it was witnessed, that, in consideration 
of 10«. to each of them paid by the parties of the 
third part, they & each & every of them granted, 
bargained, sold, etc., & each of them did grant, 
etc., to the parties of the third part, the several 
premises, describing them. The deed contained 
a proviso that each of them the parties of the first 
part, & their wives, should have the liberty & 
privilege of holding their TOSpective messuages, 
etc., during their respective fives. After the date 
of the conveyance, & wliilst in possession under the 
proviso, one of the grantors inclosed other land 
from the waste adjoining : — Held : in the absence 
of clear evidence that he intended the encroach- 
ment for himself at the time he made it, it must 
be assumed to be part of the holding at the termina- 
tion of the life interest. — Doe d. Croft v. Tidbury 
(1854), 14 C. B. 304 ; 2 C. L. R. 347 ; 23 L. J. 
C. P. 57 ; 18 Jur. 468 ; 139 E. R. 124. 

Annotations: — Reid. Boniey v. Bickinore (1863), 8 L. T. 

353 ; A.-G.u. Tomline (1880), 15 Ch. I). 150. 

1129. Exercise of rights of common.] — Ecclesi- 
astical CoMRs. p. Griffiths (1876), 40 J. P. Jo. 
84. 


xiii. Oilier Cases, 
See cases, infra. 


C. Discontinuance of Receipt of Rent. 

See Real Property Limitation Act, 1833 (c. 27), 

8. 3. 

1130. Time runs from last payment of rent— 


PART V. SECT. 3, SUB-SECT. 1.- 
B. (b) xiii. 

q. Possession of part of lot — Wher 
cmistructive possession of tvfiole. ] — 
The constructive possession which ) 
grantee in possession of a part under i 
leistered deed describing a lot o 
laud by metes & bounds has of th( 
whole lot, is not sufficient to give bin 
the title to any portion against on* 
who has had for a lengthened perio< 
the active & continuous possession. — 
l)OK d. Vav Buhkikk V. Carnki 
(1874), 15 N. B. R. (2 Pug.) 233.- 
CAN. 


r. .] — The possession of 

a part of land claimed under colour 
of title is constructive possession of 
the whole which may ripen into an 
indefeasible title If open, exclusive & 
ooutlnuous for the whole statutory 
period. — W ood v. LkBlano (1904), 
34 S. C. R. 627.— CAN. 


t. Enclosure of adjoining lot — 
Erroneems boundcurg line — Constructive 
possession of part not actually enclosed. ] 
— Doe d. BEcKrrr v. NiaHTiNOAiJc 
(1849), 5 U, C. R. 518.— CAN. 


, »• .] — Ferrier V. 

Moodie (1855), 12 U. C. R. 379.— 

CAN. 

b. Possession through mistaken 
boundary.] — Doe d. Dunlop v. Servos 
(1849), 6 U. C. R. 284.— CAN. 

0 . .] — A possession Inadver- 

tently held under an erroneous im- 
pression as to boundary» with no 
Intention of olaimlng the land other- 
wise than as it was supposed to form 
part of a certain lot covered by the 
party's deed, would by mere lapse of 


time ripen into a title.— D oe d. Tay- 
lor r. Sexton (1851), 8 U. C. R. 264. — 

CAN. 

d. Strip of land adjoining house — 
User for banking up cellar — Possession 
uncertain dt insujficient .] — Hall v. 
Evans (1877), 42 U. C. R. 190.— CAN. 

®. Side lines between lots — JJsiria- 
lion, from lines intended — Error disre- 
garded for twenty years, J— Dennison v. 
Chew (1836), 5 O. S. 161,— CAN. 

f. Squatter’s right as against 
patentee.] — Donnelly v. Ames ( 1896 ), 
27 O. R. 271.— CAN. 


g. Land compulsorily acquired b 
railway company — No entry made— 
Transfer of company’s rights—Occe 
sioytal entry but no actual possessio^i b 
transferee .] — Walton v. Woodstoci 
Gas Co. (1882), 1 O. R. 630. — CAN. 

h. Occupation of land as cart 
taker — Land used by owner for grazing, 
— Rennie v. Frame (1896), 29 O. h 
586.— CAN. 

h. .] — ^M‘Craokbn V. Wood 

(1878), 4 V. L. R. (L.) 222.— AUS. 

l. Payment of taxeet, fencing, cwl 
ting removing timber.] — ^McLbo: 
V . McRae (1918), 43 O. L. R. 34 : 4 
D. L. R. 350.— CAN. 

m. Payment of taxes.] — Doe c 
McDonell V. Rattray (1850), 

U. C. R. 321.— CAN. 

n. Cutting trees .] — ^Allison v. Ree 
nor (1857), 14 U. C. R. 469.— CAN. 


o. Intem^ion of possession by 
tax sale — Possession complete before 
expiry of redemption period.] — Held : 
the running of the Statute of Limita- 
tions in favour of an occupant who 


claimed title by prescription was noi 
interrupted by a tax sale whore tlu 
full period of 20 years’ possession wai 
complete before the expiration of th( 

S eriod allowed for redemption.— 
UTntyre V. Haynes, fl925J 2 D. L. R. 
546 : 11925] 1 W. W. R. 881 ; 'it. 

B. C. R. 40.--CAN. 

p. Control of lands for lumbCi 
operations.] — Mason v. Lewis Millei 
& Co., 119251 2 D. L. H. 209; 5i 
N. S. R. 6.— CAN. 

aa. Waste land, alloited by faihe 
to son — Mortgage by father to thin 
party .] — Kepfer v. Keeper (1S77) 
27 C. P 257.— CAN. 

bb. Possession under conveyance b\ 
Iwnafic. 1 — Doe d. Silvkrthorn u 
Teal (1850), 7 U. C. K. 370.— CAN. 

cc. PosseJision under mistake in deeds. 
— ^McFatridge V. Griffin (1895), 2’ 
N. 8. R. 421.— CAN. 

dd. Occupation by schoolmaster fo 
purposes of sc/woZ.]— Moore’S Lessei 
V. Doherty (1843), 5 I. L. R, 449. — IR, 
ee. Land vested in aboriginal nativ 
— Adverse possession of European.}- 
Where a European has been in exclusiv 
adverse possession of land owned by ai 
aboriginal native for over twenty yeai 
by vlrtiio of Statute of Llmltationi 
1833, he obtains a good title to th 
land as against the nativ^ just as h 
would If the native were a European.- 
Matthbws V. Box U909), 28 N. 2 
L. R. 402.— N.Z. 

PART V. SECT. 8, SUB-SECT. 1.— ( 

if. Non-payment with permission < 
lessor .] — Where, in the case of a lea« 
for twenty years, the lessor permits tt 
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8ecU 3 . — When time begins to run : Sub-sect. 1, C. ; 
sicb-sects. 2 3, A.] 

Not from date payment becomes due.] — De Beau- 
voir V. Owen, No. 1284, post. 

1131. What amounts to discontinuance of receipt 
— Payment by part owner of land subject to rent- 
charge — Distress levied on other part.] — Where an 
old rentcharge had been received from the occupier 
of one part of the premises charged down to the 
present time, & then, for the first time, had been 
levied by distress on the occupier of another part, 
which, for more than twenty years had been in a 
separate ownerehip, & the owner or occupier of 
which had never paid the rent before ; — Held : 
the right to distrain for the rent on that portion 
of the premises charged was not barred by Real 
Property Limitation Act, 1833 (c. 27). — Wood- 
cock V. Titterton (1864), 12 W. K. 865. 

1132. No application for payment — Or 

omission to enforce remedy with knowledge of non- 
payment.] — Certain lands which were subject to a 
fee farm rent were in 1812 conveyed upon a sale 
by the then owner to pltf.’s predecessor in title. 
From 1812 down to 1872 the rent was paid by the 
vendor & his successors in title, notwithstanding 
the fact that they had ceased to have any interest 
in the lands. The persons who, during that period, 
claimed to be entitled to & so received the rent, 
were ignorant of the conveyance of the lands to 
pltf.’s predecessors in title. In 1872 the successor 
in title of the vendor refused to continue the pay- 
ments of rent & deft, as the owner of the rent, 
thereupon demanded payment of the rent from 
pltf., & on her refusal to pay it, distrained upon 
the land for the arrears. Pltf. thereupon replevied 
claiming that deft.’s title to the rent was barred 
by discontinuance of the receipt of the rent under 
Real Propeity Limitation Act, 1833 (c. 27), ss. 2, 3, 
on the ground that the payments of rent since 1812 
not being by the terre tenant there had been no 
receipt of the rent within that Act during such 
period : — Held : there was no discontinuance of 
receipt of the rent, because the provisions of the 
statute only apply where there has been an 
omission by the party entitled to the rent to 
enforce his remedies for the payment with know- 
ledge that the rent has not been paid, which was 
not the case with regard to deft, or his predecessors 
in title ; &, because under the circumstances, it 
must be presumed that on the conveyance of the 
lands before mentioned there was some arrange- 
ment that the vendor should indemnify the 
purchaser against the rent & the payments of 
rent from 1812 to 1872 were therefore made on 
behalf of pltf. & her predecessors in title ; & 
deft.’s title was therefore not barred. — ^A dnam v. 
Sandwich (Earl) (1877), 2 Q. B. D. 485 ; 46 
L. J. Q. B. 612 ; sub nom. Adam v. Sandwich 
(Earl), 41 J. P. 773. 

Annotations : — Consd. Newbould v. Smith (1885), 29 Ch. D. 

882. Re!d. He Astley & Tyldosley Coal A Salt Co. & 

Tyldosley Coal Co. (1899), 68 L. J. Q. B. 252. Mentd. 

A.-rt. V. Simpson, [1901] 2 Ch. 671. 


1188. Payment by vendor of land charged.] 

— ^Adnam V. Sandwich (Earl), No. 1132, ante. 


Sub-sect. 2. — Death of, or Alienation by. 
Rightful Owner. 

See Real Property Limitation Act, 1833 (c. 27), 
8. 3 ; Real Property Limitation Act, 1874 (c. 57), 
s. 1. 

1134. Annuity — Time runs from date of first 
payment.] — (1) An annuitant under a will 
since the passing of Real Property Limitation 
Act, 1833 (c. 27), must have recourse to distress or 
action witMn twenty years from the date when the 
first payment became due, or the annuity will be 
barred. 

(2) The limitation affecting a right to recover 
a rentcharge granted by will is twenty years from 
the death of testator under Real Property Limita- 
tion Act, 1833 (c. 27), s. 2. 

(3) [Real Property Limitation Act, 1833 (c. 27), 
s. 3], which provides for cases of claims, in respect 
of estates in reversion or remainder, “ or other 
future estates or interests,” is large enough to 
comprehend, & would comprehend all executory 
devises (Tindal, C.J.). — James v. Salter (1837), 

3 Bing. N. 0. 544 ; 5 Dowl. 496 ; 3 Hodg. 70 ; 

4 Scott, 168 ; 0 L. J. C. P. 171 ; 1 Jur. 135 ; 132 
B. R. 520 ; previous proceedings (1836), 2 Bing. 
N. C. 505. 

Annotations As (o (1) Coiud. Irish Land Commission v. 
Grant (1884), 10 App. Cas. H; Howitt v. Harrlnifton, 
11893] 2 Ch. 497 ; Jones v. Withers (1896), 74 L. T. 572. 
Beld. Grant v. Ellis (1841), 9 M. & W. 113 ; Cannon v. 
llimington (1852), 12 C. B. 1 ; Langton r. Langton (1854), 
18 Jur. 928 ; Ke Devon’s S. E., White r. Devon, He Steer, 
Steer r. Dobell, [1896] 2 Ch. 562. As to (2) Consd. Jones 
V. Withers (1896), 74 L. T. 572. Refd. Owen r. De 
Beauvoir (1847), 16 M. & W. 547 ; Cannonr. Himington 
(1852), 12 C. B. 1 ; Langton v. Langton (1854), 18 Jur. 
928 ; Magdalen Hospital r. Knotts (1878), 8 Ch. D. 709 ; 
Irish Land Commission v. Grant (1884), 10 App. Cas. 14. 
As to (3) Consd. Howitt v. Harrington, [1893] 2 Ch. 497. 
Retd. Magdalen Hospital r. Knotts (1878), 8 Ch. D. 709 ; 
Irish Land Commission v. Grant (1884), 10 App. Cas. 14. 

1135. .] — Testator bequeathed certain 

annuities to his eight children by name, & directed 
that when any of them should die an additional 
annuity of £50 should be divided among the 
survivors & survivor of them. S., one of the eight 
children living at the date of the will, afterwards 
died in the lifetime of testator ; & testator died 
in 1801. The other children were now all deceased 
but two. On the death of each child who survived 
testator an additional annuity of £50 had been 
invested, but no addition was made in consequence 
of the death of S. No account of the arrears was 
prayed : — Held : it was now too late to seek to 
have the annuity purchased. — Langton v. Lang- 
TON (1854), 18 Jur. 928. 

1136. Death of owner intestate — Agent receiving 
rents — Ratification by heir within reasonable time.] 

— Lyell V. Kennedy, Kennedy v. Lyell, No. 
1647, post. 


lessee to continue during the term 
without payment of rent, the statute 
does not begin to run against the lessor 
& those claiming under him until the 
determination of the lease, & they 
may recover in ejectment at any time 
^vithln twenty years thereafter. — 
Liney V. Rose (1866), 17 C. P. 186.— 
CAN. 


d. PaymerU of municipal to: 
OTuy — Acknowledgment of indebtedn 
f^ rent— -After eighteen years expired. 
A tenant agreed to pay rent & tax 
& for some eighteen years remnir 
in pos^slon, paying the taxes to 1 
municipality & nothing else. At 


the expiration of this period ho grave 
to his landlord an acknowlodgrment of 
indebtedness for rent for the whole 
period : — Held : the tenant had ac- 
quired title by possession. — F inch r. 
Gilray (1889), 18 A. R. 484.— CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

•. Time runs from death of oumer .] — 
Re Cherry (1906), 2 Tas. L. R. 68. — 

AUS. 

f. .] — CtJBRY V. Curry (1878), 

4 A. R. 63.— GAN. 

f. .] — ^McGrbckir V. McORRaoR 

(ISiSO), 27 Or. 470.— CAN. 


h. .] — A son has no right of 

entry In land of which his mother 
died seised during the lifetime of his 
father, who has the right to possession 
as tenant by the courtesy. & the Sta- 
tute of Limitations vml not run 
against him until his father’s death. — 
Doe d. Brideaux v. Budreau (1883), 
22 N. B. R. 559.— CAN. 

k. .] — Oliver v. Johnston 

(1886), 3 O. R. 26.— CAN. 

l. .] — Lal Chand Mabwari 

V. Ramrup Gxr (1026), 53 L. R. Ind. 
App. 24. — IND. 
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Paet V. — ^Land or Rent. 


Sub-sect. 3. — Future Estates. 

A. In General, 

See Beal Property Liiuitation Act, 1833 (c. 27), 
s. 3 ; Beal Property Limitation Act, 1874 (c. 67), 
s. 2. 

1187. What are “ future estates or interests ** — 
Executory devise.] — James v. Salter, No. 1134, 
ante. 

1138. Estate of assignee of bankrupt.] — 

Copyhold lands were surrendered, in 1798, to 
husband & wife, for their joint lives, with remainder 
to the heirs of the husband. In 1806 the husband 
absconded, & went abroad, & was never heard of 
afterwards. In 1807, a commission of bkpcy. 
issued against him, & the usual assignment of his 
estate was made by the comrs. to his assignee. 
The wife occupied the copyhold estate until her 
death in 1841, whereupon the assignee was 
admitted : — Held : an ejectment by the assignee, 
brought after her death, was in time, for that the 
husband’s reversion in fee was a future estate, 
within Real Property Limitation Act, 1833 (c. 27), 
s. 3. — Doe d. Johnson v. Liversedge (1843), 11 
M. & W. 517 ; 13 L. J. Ex. 01 ; 1 L. T. O. S. 81 ; 
152 E. B. 910. 

Annotation: — Mentd. Doc d. Langley v. King (1849), 12 

L. T. O. S. 348. 

1139. Reversion expectant on determination 

of particular estate.] — (1) Beal Property Limita- 
tion Act, 1833 (c. 27), s. 3, which relates to estates 
in reversion, expectant on the determination of a 
particular estate, applies only to cases where 
another person than the reversioner is entitled to 
the particular estate. 

(2) In 1784, premises were leased to H. for three 
lives. H. by his will devised all his estate 
interest in the premises to his wife A., her heirs & 
assigns. A. in 1793 conveyed the estate so devised 
to her, to her son R., & the heirs of his body, Avith 
a ijroviso that if he should have no child living at 
his death, the limitation thereby made should 
cease, & the estate should revert to A., her heirs 
& assigns. In 1811, B. purchased the reversion 
in fee in the premises, expectant on the lease for 
lives, which was duly conveyed to him, &; at the 
same time an old satisfied term of five thousand 
years affecting the premises was assigned to a 
trustee for him, to attend the inlieritance. R. 
died in 1812, without issue, leaving his nephew 
J. his heir-at-law, & the heii*-at-law of A. The 
lease for lives determined in 1835. For upwards 
of twenty years from the death of R. the premises 
were held adversely to J. : — Held : his right of 
entry was barred thereby, & he had not a new right 
of entry on the determination of the lease for lives 
in 1835. — Doe d. Hall v. Moulsdaij3 (1847), 16 
M. & W. 689 ; 16 L. J. Ex. 169 ; 9 L. T. O. S. 
129 ; 153 E. R. 1307. 

Annotations: — As to (2) Refd. Clarke v. Ardon (1855), 16 

C. B. 227. Generally, Mentd. Doe d. Cadwalader v. Price 

(1847), 16 L. J. Ex. 159 ; Doo d. Clay v. Jones (1849), 18 

L. J. Q. B. 260 ; Cottrell v, Hughes (1855), 3 C. L. II. 

496, 

1140. .] — (1) Where a trespasser on 

land let on lease has as against the lessee acquired 
a title under Statutes of Limitations & the lessee 
subsequently surrenders the lease to the lessor. 


the lessor has no right of re-entry, & the period of 
limitation does not be^ to run imtil the expira- 
tion of the term for which the lease was granted. 

(2) A reversion in fee simple expectant on the 
determination of a lease for years or lives is not a 
“ future estate or interest ” expectant on a par- 
ticular estate within Real Property Limitation 
Act, 1874 (c. 67), s. 2. — Wai.tbr v. Yalden, [1902] 
2 K. B. 304 ; 71 L. J. K. B. 693 ; 87 L. T. 97 ; 
61 W. R. 46 ; 18 T. L. R. 668, D. C. 

1141. What Is ** estate or interest In possession ” 
— Reversion on lease for years — Grant of second 
lease during existence of first.] — During the con- 
tinuance of a lease for years the reversioner in 
fee {panted a new lease of the premises for years 
to his tenant : — Held : although the first lease 
became surrendered by operation of law on the 
granting of the second, the reversioner’s estate did 
not thereby become an “ estate in possession ” 
within Real Property Limitation Act, 1833 (c, 27), 
88. 3, 6, & therefore time did not begin to run 
against him under the Act. — Corpus Christi 
College, Oxford (President, etc.) v. Rogers 
(1879), 49 L. J. Q. B. 4 ; 44 J. P. 216, C. A. 

Annotations : — Consd. England & Wales Eccl. Conirs. v. llowo 

(1880), 5 App. Cas. 736 ; Eccl. Comrs. for England v. 

Treemer, [1893] 1 Ch. 166. Retd. East Stonohouse U. C. 

V. Willoughby, [1902] 2 K. B, 318. 

1142. Who is person last entitled to particular 
estate ** — Assignment of particular estate.] — Where 
a person entitled to a particular estate in respect 
of which land is held or the profits thereof or rent 
received, & upon which a future estate is expectant, 
conveys away his estate, he is not, when the 
particular estate determines “ the person last 
entitled to the particular estate upon wliich the 
future estate was expectant,” & consequently the 
proviso in Real Property Limitation Act, 1874 
(c. 57), 8. 2, does not apply to limit the time within 
which the person who on the detennination of the 
particular estate becomes entitled to an estate in 
possession may take an entry or distress or bring 
an action to recover such land or rent. 

A testator devised certain lands to his sons 
successively for life, beginning with the youngest, 
& after their death ” to be for ever enjoyed by the 
oldest surviving heir of his oldest smwiving son 
for their life or lives for ever.” The oldest sur- 
viving son being in possession executed, more 
than six years before his death, a conveyance 
in fee to deft. He left one son, who more than 
six but within twelve years after liis father’s death 
brought this action to recover possession of the 
land, claiming as devisee under the will of testator ; 
— Held : the claim was not barred, as pltf.’s father, 
having conveyed away his life estate was not 
“ the person last entitled to the particular estate ” 
on which pltf.’s estate in remainder was expectant 
within the meaning of the proviso in the Real 
Property Limitation Act, 1874 (c. 57), s. 2. — 
Pedder V. Hunt (1887), 18 Q. B. D. 666 ; 66 
L. ,T. Q. B. 212 ; 56 L. T. 087 ; 35 W. R. 371 ; 3 
T, L. R. 399, C. A, 

1143. .] — Re Devon’s (Earl) Settled 

Estates, White v. Devon (Earl), Re Steer, 
Steer v, Dobell, No. 1054, ante. 


PART V. SECT. 3, SUB-SECT. 3.— A. 

m. From determination of the 

e r particular estate .] — Where a 
int for life & the reversioner in fee 
convey property in fee simple by one 
deed of bargain &; sale to one person, 
the life estate does not merge in the 
reversion, & tho Statute of Limita- 
tions does not run against the 
remainderman till the death of the 
tenant for life. — Sladden v. Smith 


(1857), 7 0. P. 74.— CAN. 

n. .] — Doe d. Williams v. 

Driscoll (1858), 4 All. 176.— CAN. 

o. .] — Dons V. McDonald 

(1905), 36 S. 0. II. 231.— CAN 

p. .1 — When an exor. takes, 

under his testator’s will, a life interest 
In a term, the legatee of a reversionary 
interest, commencing on the determina- 
tion of that life interest, may upon its 
determination, & on assent having 


been given, suo to recover the land, 
even though the exor. might hlmseli 
have been barred by the Statute 
of Limitations. — Quinton v. J^tu 
(1868), 2 I. R. Eq. 396.— IR. 

q. .] — Re Bellkw, O’Reilly v 

Bellew, [1924] 1 1. R. 1. — IR. 

r. From execution of power of ap- 
pointment .] — Thuresson «. ThureS' 
SON (1899), 30 O. R. 604.— CAN. 

t. Estate coTUingerU on a parficulat 



446 Limitation 

Sect. 3 . — When iinie begins to run: Sub^sect, 3, A,t 
B. <fc C.-\ 

1144. Other estate, right, interest or possibility — 
Whether appointee included.] — Re Devon’s (Eari.) 
Settled Estates, White v. Devon (Earl), Re 
Steer, Steer v. Dobell, No. 1064, ante. 

B. Estates Tail. 

jSce Real Projierty Limitation Act, 1833 (c. 27), 
ss. 21, 22. 

1145. Time runs from accrual of title to first in 
tall.] — The twenty years within which a formedon 
in the descender ought to be commenced under the 
Statute of Limitations, 1623 (c. 16), begin to run 
when the title descends to the first heir in tail 
luiless he lie under a disability. — Tolson v. Kaye 
(1822), 3 Brod. & Bing. 217 ; 6 Moore, C. P. 542 ; 
129 E. B. 1267. 

Annotaiions : — Euld. Abergavenny v. Brace (1872), L. IL 

7 Exch. 145. Reid. Doe d. Dauloll v. Woodrofle (1842), 

12 L. J. Ex. 147. 

1146. Conveyance by tenant In tail in possession 
— Time runs from death of tenant in tail — Against 
issue in tail.] — Where lands were settled on the 
grandfather of the lessor of pltf., for life, remainder 
in tail ; & it appeared that pltf.’s father, the first 
tenant in tail, after the death of the grandfather, 
thirty-seven years ago, entered & was possessed ; 
but that, for upwards of twenty years, deft, had 
been in the receipt of the rents & profits, & in the 
peaceable possession of the premises : — Held : the 
father having entered, this was not a case within 
Statute of Limitations, 1623 (c. 16), so as to bar 
the lessor of pltf. ; &, as the father could have 
conveyed an estate for his life, which would have 
been good against himself, but not against his 
heir, the possession of deft, must be taken to have 
been by the permission of, & not adverse to, the 
tenant in tail. — Doe d. Smith v. Pike (1832), 3 
B. & Ad. 738 ; 1 Nev. & M. K. B. 385 ; 1 L. J. 
K. B. 105 ; 110 E. R. 270. 

Anrutiatwns : — Expld. Austin v. Llewellyn (1853), 9 Exch. 

276. Bold. Tolson v. Kaye (1843), 6 Man. & G. .536. 

1147. .]— OnMaylO, 1778, J. H., 

tenant for life, & Jane, the wife of James B,, tenant 
in tail of copyhold premises remainder to J. H. 
in fee, surrendered for the purpose of suffering a 
recovery, which was suffered, & the premises 
surrendered to the use of J. H. for life, remainder 
to Jane B. for life, remainder to the heirs of the 
survivor. The same day J. II., James & Jane B. 
surrendered a moiety to the use of the trustees of 
the marriage settlement of James & Jane B., their 
heirs & assigns, in tioist for James, for life ; 
remainder to Jane, for life ; remainder to their 
eldest son, & four others, by name, as James & 
Jane should appoint ; in default of appointment 
to Thomas, the eldest, in tail ; remainder to James, 
the second, in tail ; remainder to the third & 
fourth & other sons ; remainder to the daughtera 
in tail ; remainder to the heirs of Jane for ever, 
with a power to the trustees, at the request of 
James & Jane B., to sell the moiety, & invest the 
proceeds in other estates, to be settled to the same 
uses, & with power to J. H., James B., & the 
ti-ustees, imanimously to alter or make void all 
the uses, & to create new & other uses. On 
July 6, 1778, J. H., James & Jane B., surrendered 
one moiety ; & the trustees, at the request of 
James & Jane B., testified by their joining in the 
surrender, surrendered the other moiety in fee to a 
bond fide purchaser, for an adequate consideiation. 


OF Actions. 

In 1802, J. H. died, & in 1835, Jane B. died. On 
ejectment brought by the heir of Jane B., against 
a claimant under the purchaser i-^Held : the life 
interest of Jane B. passed to deft., & therefore 
Statute of Limitations did not apply, since the 
lessor of pltf . had no right of entry till her death. — 
Doe d. Baverstook v. Bolfe (1838), 8 Ad. & El. 
650 ; 3 Nev. & P. K. B. 648 ^ 1 Will. WoU. & H. 

I aOO i I ju. V. yn,. 4WC.A. , 

Annotations : — Refd, Scott V . Scott (1864), 23 L. T. O. S. 
27. Mentd. Davenport v. Bishopp (1843), 2 Y. & C. Ch. 
Cafl. 451 ; Tarletou v. Liddell (18^51), 17 Q. B. 390 ; Ford 
V . Stuart (1852), 15 Boav. 493. 

1148. .] — An estate being limited 

to the use of A. & his wife, & the heirs of their 
bodies, with remainder to A. in fee, & A. having 
died, leaving his widow, & G., an only son, & L. 
& H., only daughters, the widow, in 1735, by deed- 

E oll, in consideration of an annuity granted to her 
y G., & of natural affection, granted, surrendered, 
& yielded up the estate to him in fee ; & he after- 
wards, during her life, suffered a recove^. She 
died in 1767. G. died, without issue, in 1779, 
having devised the estate to trustees, to secure an 
annuity to B., only son of his sister L., then dead, 
& subject thereto, to W., eldest son of B., for his 
life, with remainder to B.’s second son. In 1790, 
W., on his father’s death, entered into possession 
of the whole estate, claiming under the will of G., 
& subsequently did various acts in the character 
of devisee for life. In 1814 he suffered a recovery 
of one moiety of the estate, & in 1816 conveyed 
the entirety to mtgees. in fee. In 1818, M., the 
descendant of II., the other coparcener, suffered 
a recovery of the other moiety, which, it was 
declared, should enure, subject to the trusts of 
a term, to the use of W.’s mtgees. : — Held : 
although G., being estopped by the recovery 
suffered by him, was not remitted to the estate 
tail, no right of entry accrued to any one until his 
death, & therefore the period of twenty years, for 
the operation of Statute of Limitations against 
the issue in tail, was to be calculated from his 
death, & not from the death of his mother, & 
consequently W.’s entry, in 1790, was not barred 
by lapse of time. — Doe d. Daniel v. Woodroffe 
(1849), 2 H. L. Gas. 811 ; 13 Jur. 1013 ; 9 E. R. 
1301, H. L. ; affg. 8. C. sub nom. Woodroffe v. 
Doe d. Daniell (1846), 15 M. & W. 769, Ex. Ch. 

Anmitationa : — Mentd. Tarlo v. Darby (1846), 15 L. J. Ex 
326 ; Spotswood v. Barrow (1850), 5 Exch. 110 ; Cowan 
V . Milbouru (1867), L. K. 2 Exch. 230. 

-.] — An estate tail having 
been discontinued by a feoffment made by the 
tenant in tail more than twenty years before his 
death : — Held : the issue in tail might bring his 
writ of fonnedon at any time within .twenty years 
next after such death, the period of limitation 
prescribed by Real Property Limitation Act, 
1833 (c. 27), not running against him during the 
life of the tenant in tail. — Cannon v. Rimington 
(1852), 12 C. B. 1 ; 21 L. J. C. P. 137 ; 138 E. R. 
799 ; subsequent 'proceedings, sub nom. Rimington 
V. Cannon (1863), 12 C. B. 18, Ex. Ch. 

Annotations: — Conid. Abergavonny v. Braoo (1872), L. K. 
7 Exch. 145. B^d. Austin v. Llewellyn (1853), 9 Exch. 
276. 

1160. .] — Rimington v. Cannon, 

No. 1068, ante. 

1151. .] — More than twenty years 

before the filing of the bill, & after the death of the 
settlor, X., under a mistake as to his rights, 
executed a conveyance of the estate to a deft., 


everU — From happening of the werU.t 
Staokpooi.8 V . Stackpoouc (1843), 
6 1. Eq. R. 18 ; 2 Ckin. Sc Law. 489. — IR. 


PART V. SECT. 3, SUB-SECT. 8.— B. 

1148 i. Cotwevanoe hy tenant in tail 
in posaessionr—Time runs from death 


of tenant in tail — Against issue in tail.\ 
—Re Shaver (1871), 8 Ch. Oh. 379.— 

CAN. 
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who immediately entered into possession. This 
deed was not enrolled. The only son of X. filed 
this bill eight years after the death of X., & one 
year after attaining twenty-one : — Held : his 
claim was not barred by Real Property Limitation 
Act, 1833 (c. 27), s. 23, & he was entitled to have 
the property delivered up to him, with an account 
of rents from the filing of the bill. — Morgan v, 
Morgan (1870), L. R. 10 Eq. 99; 39 L. J. Ch. 
493 ; 22 L. T. 695 ; 18 W. R. 744. 

Annotations ; — Be!d. Mills r. Capol (1875), L. It. 20 Eq. 692. 

Mentd. Olivant u. Wright (1878), 9 Ch. D. 646. 

1152. Conveyance by tenant in tall In remainder 
— Time runs from accrual of right of entry.] — 

A testator who was entitled to the equity of 
redemption in certain fJeehold premises subject 
to a mtge. in fee devised the premises to J. Sc 
another as trustees, on trust in the first place out of 
the rents to pay off the mtge., Sc he then gave £10 
a year out of the rents in the events which happened 
to E. & the remainder of the rents to J. & T. 
equally, Sc after the death of E. ho devised certain 
parts of the premises to J. & the heirs of his body : 
T. died in the hfetime of E. ; J. then joined in 
suffering a recovery for the purpose of barring the 
estate tail, but neither E. nor the next of kin of 
T. joined in making the tenant to the prcccipe. 
The title of pltf., against which in this case the 
recovery was set up, accrued in 1837 : pltf. brought 
an ejectment in 1852, but was forced to abandon 
it Sc to proceed in equity"; he filed his bill in 1855 : 
— Held : he was not barred of his title to relief 
by lapse of time, & in particular Real Property 
Limitation Act, 1833 (c. 27), s. 23, did not apply 
to the case. — Penny v. Allen (1857), 7 De O. M, 
Sc G. 409 ; 29 L. T. O. S. 41 ; 3 Jm-. N. S. 273 ; 
5 W. R. 303 ; 44 E. R. 160, L. C. 

Annotation: — Refd. Morgau v, Morgan (1870), L. 11. 10 Eq. 

99. 

1153. .] — A. was tenant by the curtesy, 

with remainder to his eldest son 13. in tail, with 
remainder to C. B. sold & conveyed the property 
to A., Sc levied a fine, in which A. was conusee : — 
Held : there was no discontinuance, the remainder 
was not barred, & the title was bad. 

The eldest son was tenant in tail, & if he had 
been rightfully in possession as tenant in tail, 
the effect of the fine would have been to work a 
discontinuance, & as real actions are now abolished, 
it would have been impossible for the remainder- 
man to make a claim against the estate. But he 
was not in possession, because his father was 
tenant by the curtesy, i.e. tenant for life in 
possession, <&, subject thereto, the eldest son was 
tenant in tad. The consequence is clear that 
there was no discontinuance, Sc whether the eldest 
son was in receipt of the rents or not does not 
matter (Romilly, M.R.). — Anderson v. Ander- 
son (1861), 30 Beav. 209; 4 L. T. 198; 7 Jur. 
N. S. 1067 ; 9 W. R. 492 ; 54 E. R. 868. 

1154. Conveyance by tenant for life — Tenant for 
life continuing In possession — Time runs from 
death of tenant for life.] — By voluntary settle- 
ment, dated in 1778, lands wore limited, after life 
estates to husband & wife successively, to trustees 
Sc their heirs to preserve, Sc then to the use of 
another trustee for one hundred years to raise 
portions, & then to the use of T. for life, remainder 
to trustees to preserve, remainder to the first & 
other sons of T. in tail, & in default of such issue 
remainder over. A leasing power for twenty-one 
years, or three lives, was given to every tenant in 
possession of the freehold Sc inheritance. In 
1793, T. being in possession under this settlement, 
covenanted for good consideration to suffer a 
recovery by which the lands in question were 


settled on himself for life, with remainder oyer, 
under which deft, claimed. In 1853 T. died. 
Pltf. claimed as the issue in tail under the estate 
tail limited in 1773 to the first Sc other sons of T. 
Deft, contended that T. took under that settlement 
an implied estate tail, which was bamed, & with 
it all other limitations in the premises, by the 
assurances of 1793 : — Held : where a tenant for 
life executes a tortious conveyance, committing 
a forfeiture, under which, however, he takes 
equally a life estate & continues in possession, 
the remainderman entitled to claim on the for- 
feiture may, if he choose, treat the possession of 
the wrong-doing tenant for life as possession under 
the first settlement, Sc not under liis own unlawful 
conveyance. — Lewis v. Rees (1856), 3 K. & J. 
132 ; 26 L. J. CIl 101 ; 28 L. T. O. S. 229 ; 3 
Jur. N. 8. 12 ; 5 W. R. 96 ; 69 B. R. 1052. 

Annotation: — Mentd. Cooper v. Kynock (1872), 7 Ch. App. 

398. 

1155. Conveyance by tenant for life with estate 
tail in remainder — Time runs from estate tail 
failing into possession.] — Lands limited in equity 
to T., P., Sc P.’s wife E. successively for life, with 
remainder to the first Sc other sons of P. Sc E. 
successively in tail male, with remainder to P. in 
tail general, with remainders over, were in the 
year 1835, without the consent of T. the protector 
of the settlement, by deed enrolled, reciting, 
contrary to the fact, the seisin in fee simple of P., 
conveyed by P., E. joining to transfer or bar her 
dower to a purchaser in fee simple ; Sc the pur- 
chaser then entered into possession. T. died in 
1848, P. died without issue in 1859, Sc E. died in 
1873 : — Held : until 1873 the possession of the 
purchaser was a possession by virtue of the sub- 
sisting life estate, & not of the estate tail in 
remainder of F., <fe, consequently, was not a 
possession the continuance of which ifor the period 
of twenty years would, under Real Property 
Limitation Act, 1833 (c. 27), s. 23, bar the remain- 
ders over. — MnA.s v. Capel (1875), L. R. 20 Eq. 
692 ; 44 L. J. Ch. 674 ; 33 L. T. 158. 

1156. Resettlement by tenant for life Sc remainder- 
man — Estate carved out of estate of tenant In tail — 
Time runs from falling into possession of estate 
tail.] — Doe d. Curzon v, Edmonds, No. 1254, post. 


C. Reversions on Leases. 

1157. Time runs from determination of lease.] — 

Where A. was in possession of premises under a 
lease for ninety-nine years, determinable on lives, 
subject to a rent of £1 10«. per annum to the 
reversioner, which rent had not been paid to him 
for more than twenty years before the commence- 
ment of the action, but of wliich there had not been 
an adverse receipt by any other person : — Held : 
the right of the reversioner to the premises accrued 
on the determination of the lease, & not on the 
non-payment of the rent. — Doe d. Davy v. 
OxENHAM (1840), 7 M. & W. 131 ; 10 L. J. Ex. 
0 ; 4 Jur. 1016 ; 161 E. R. 708 ; sub nom. Doe d. 
DaVEY V. OCKENDEN, H. Sc W. 4. 

A nnotations : — Refd. Doe d. Nowinan v. OodKill (1840), 5 
Jur. 170 ; Owon v. De Beauvoir (1847), 16 M. &\V. 547. 

1158. .] — Doe d. Roberton v. Gardiner 

(1852), 12 C. B. 319 ; 21 L. J. C. P. 222 ; 19 L. T. 
O. S. 168, 204 ; 138 E. R. 927. 

Annotation : — Mentd. Harden v. Heskoth (1859), 4 H. & N* 
175. 

1169. .] — The master of a charity having 

made a lease of charity lands to a trustee for 
himself, & died in 1823 : — Held : the Statute 
ran against the charity from that time. — ^A.-G. r. 
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Sect, 3. — When time heffim to run: Sub^aed* 3, C., 
D., E. <Sc F. ; eub-aed, 4.] 

Payjtb (1859), 27 Beav. 168 ,* 7 W. B. 604 ; 64 
E. R. 651. 

Annotation: — Rcfd. MagdaJcn Hospital v, Knotts (1878), 8 

Ch. D. 709. 

1160. Surrender & renewal of lease — Whether 
time runs from date of renewal.] — Corpus Christi 
College, Oxford (President, etc.) v. Rogers, 
No. 1141, ante. 

1161. .] — EcclesiasticaI!; Comrs. op 

England & Wales v. Rowe, No. 1457, poaL 

1162. .] — In 1806, R., then Chancellor 

of the Cathedral Church of St. Paul, London, & 
parson of the parish church of Ealing, granted a 
lease for three lives of the glebe lands & heredita- 
ments, of which he was seised in fee. 

In 1807, the tenants under the lease of 1805 
granted a sub-lease of part of the property for 
ninety-nine years, determinable on tne dropping 
of the same lives as in the principal lease. The 
last of such lives dropped in 1874. 

On Aug. 24, 1832, the persons then entitled to 
the lease of 1805 surrendered such lease to R., 
<fc on the following day R. granted a fresh lease 
for tliree lives. The la^ of such lives dropped in 
1891. Pltfs., who claimed through R., had ever 
since the death of R., in 1839, received the rent 
reserved by the lease of 1832. Defts., claiming 
through the sub-lessee, had been since 1874 in 
actual possession of the lands without title. 
Pltfs. claimed recovery of possession & mesne 
profits, on the ground that their title first accrued 
in 1891. 

Defts. claimed to be entitled in fee, on the ground 
that pltfs.’ title first accrued in 1874, & they 
claimed the benefit of the Statute of Limitations. 
— Held : by the lease of Aug. 1832, an immediate 
estate passed to the lessees therein named, & not 
a mere right in the nature of an interesae termini 
to a future estate, to come into existence on the 
determination of the sub-lense ; &, moreover, 

such lease was by virtue of the statute 4 Geo. 2, 
c. 28, s. 6, a valid lease, & was a lease which, 
passing an estate to the new lessees, prevented the 
grantor & those claiming under him, from seeking 
to recover the lands tiU that lease had expired ; 
&, therefore, pltfs.’ title did not accrue till 1891 
when the last life dropped. — Ecclesiastical 
Comrs. for England v. Treemer, [1893] 1 Ch. 
160 ; 62 L. J. Ch. 119 ; 68 L. T. 11 ; 41 W. R. 
166 ; 9 T. L. R. 78 ; 37 Sol. Jo. 66 ; 3 R. 130. 

1163. — — .] — Two adjoining pieces of 

land, herein referred to as the foundry & the 
stable, were in 1819 & 1831 respectively demised 
by the same lessor to the same lessee for ninety- 
nine years or three lives. The leases contained a 
covenant by the lessor to renew in certain events. 
In 1846 both pieces & certain other lands of the 
lessee were assigned by him to trustees to hold in 
trust for the lessee for life & thereafter as to the 
foundry upon one set of trusts, & as to the residue 
upon another set of trusts. From some date 
prior 1843, & down to the death of the lessee in 
1848, two portions of the stable property were 
occupied by the lessee as part of & in connection 
with the business carried on by him on the foundry 
property. After his death these two portions 
continued to be so occupied by the ceatuia que 
truat of the foundry, & defts., their successors, 
without any acknowledgment, down to the date 
of this action. In Mar. 1866, the foundry lease, 

& in Aug. 1856, the stable lease, were renewed, new 
leases on the same terms for ninety -nine years or 
three lives being granted to the trustees of the I 
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settlement. In July, 1890, a new lea^ ol the 
foundry was granted to , the then cestui que trwt 
occupying the foimdry & the two portions of the 
stable property. This lease was subsequently 
sold to defts. In 1894 a new lease of the stable 
was granted to the trustees, which was again 
renewed in 1898. This renewed lease was in 
1901 sold to pltfs., who on July 18, 1901, com- 
menced this action, claiming to recover from defts. 
the two portions of the stable property which had 
been occupied as part of the foundry property ; 
Held: (1) pltf.’s claim was not barred; at the 
date of the stable lease of Aug. 1856, the pos- 
session in law of the disputed portions was in the 
trustees so as to enable them to surrender them to 
the lessor & to obtain a regrant from him, & 
Statute of Limitations did not begin to run against 
the lessor in 1856, but only in 1894, on the deter- 
mination of the stable lease of Aug. 1856 ; the 
occupiers of the disputed portions were persons 
claiming through a trustee within Real Property 
Limitation Act, 1833 (c. 27), s. 25, & the Statute 
therefore, did not run in their favour ; (2) assuming 
Statute began to run in 1856 against the lessor, 
the disputed portions became an accretion to the 
property comprised in the foundry lease, & on 
the determination & surrender of that lease in 
July, 1890, i.e. within twelve years of the com- 
mencement of the action, the lessor acquired a new 
right of possession, there being nothing to rebut 
the presumption that the encroachment enured 
for the benefit of the lessor. — East Stonehouse 
Urban Council v. Willoughby Brothers, 
Ltd., [1902] 2 K. B. 318 ; 71 L. J. K. B. 873 ; 
87 L. T. 366 ; 50 W. R. 698. 

1164 . Renewed lease invalid.] — Deft. 

was in possession of certain premises, of which a 
lease for three hundred years was granted in 1599 
by pltfs^, the corpn. of Canterbury, & which would 
expii'e in 1899. In 1892 aii arrangement weis 
entered into between tlie x^artics, by the terms of 
which, in consideration of the surrender by deft, 
of the old lease, pltfs. agreed to grant her a lease 
for her life free of rent. Deft, duly handed over 
the old lease, & received in exchange a lease for her 
life, which was in fact invalid by reason of not 
complying with Municipal Corporations Act, 1882 
(c. 50), 8. 108. In 1908 an action was brought by 
pltfs. to recover x^ossession of the property. 
Deft, set up that as she had surrendered the old 
lease in 1892, & the lease granted to her was 
invalid. Statute of Limitations began to run from 
that date, & that, as she had been in possession 
for more than twelve years since 1892, defts. were 
not entitled to recover possession of the pro- 
mises ; — Held : the lease of 1892, being an invalid 
one, there was no effectual surrender of the lease 
of 1599 which was given in exchange for it, & 
Statute of Limitations did not commence to run 
until the expiration of the old lease in 1899. — 
Canterbury Corpn. v. Cooper (1909), 100 L. T. 
697 ; 73 J. P. 225 ; 63 Sol. Jo. 301 ; 7 L. G. R. 
908, L. JJ. 

1165 . Adverse title acquired against lessee — 
Surrender of lease to lessor — Time does not run till 
end of term.] — Walterv. Yalden, No. 1140, ante. 

D. Copyholds. 

1166 . Grant to two for Joint lives — When right 
of reversioner accrues.] — Copyhold lands were 
granted to A. for the lives of herself & B., & in 
reversion to 0. for other lives. A. died, having 
devised to B., who entered, & kept possession for 
more than twenty years. On his death C. brought 
ejectment : — Held : the action was barred by 
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Statute of Limitations, for that C.'s right of pos- 
session accrued on the death of A., inasmuch as 
there cannot be a general occupant of copyhold 
land, — Dob d. Foster v. Scott (1825), 4 B. & C. 
706 ; 7 Dow. & By. K. B. 190 ; 4 L. J. 0. S. K. B. 
39 ; 107 E, B. 1223. 

1167, .] — Doe d. Johnson v. Liver- 

sedge, No. 1138, ante. 

1168. Allotment of common in respect of copy- 
holds — Time runs from death of tenant for life.] — 

An Act of Parliament was passed for inclosing the 
waste lands within the manor of W. The comrs., 
by their award, which was made in 1800, allotted 
unto T. & the dean & chapter of W., according to 
their respective rights & interests, for & in respect 
of the ancient auster tenement, certain portions 
of the waste : — Held : J. was not barred from 
bringing an ejectment by Statute of Limitations, 
he having had no right of entry until the death 
of T. in 1826 ; nor by the clause in the Inclosure 
Act, whereby the award of the comrs. was declared 
to be final, inasmuch as the claim made by T. 
must be considered as having been made on behalf 
of all the parties interested in the copyhold tene- 
ment. — Doe d. Sweeting v. Hellard (1829), 9 
B. & C. 789 ; 4 Man. & By. K. B. 736 ; 8 L. J. 
O. S. K. B. 79; 109 E. B. 293. 

Afinotatinna : — Mentd. Doe d. Harris v. Saundcr (1836), 

5 Ad, & Kl. 664 ; Hateman v. Boynton (1866), 14 W. 11. 

r i\0 

E. Husband and Wife. 


See, now, Married Women’s Property Act, 1882 
(c. 75), s. 1. 

1169. Husband entitled In right of wife — Hus- 
band continuing In possession after death of wife 
tenant for life — Time runs from death of wife.] — 

A wrongful continuation of possession for twenty 
years after the expiration of a title, under which 
the tenant lawfully entered, constitutes such an 
adverse possession as will, under Statute of Limita- 
tions, create a bar to an entry or to an action of 
ejectment. As, where husband of tenant for life 
holds over twenty years after her decease. — 
Doe d. Parker v. Gregory (1834), 2 Ad. & El. 
14 ; 4 Nev. & M. K. B, 308 ; 4 L. J. K. B. 19 ; 111 
E. B, 6. 

Annotations: — Ezpld. Nopean r. Doo d. Knight (1837), 
Mxirp. & H. 291. Mentd. Doe d. Leemiug v. Skirrow 
(1837), Will. Woll. & Dav. 517. 

1170, Discontinuance of possession by 

husband & wife — Time runs from discontinuance.] 

— A feme sole, seised in fee, married, & she & her 
husband ceased to be in possession or enjoyment 
of the land, &: went to reside at a distance from it. 
They both died at times which were not shown to 
be within forty years from their ceasing to occupy. 
The wife’s heir-at-law brought ejectment against 
the person in possession, within twenty years of 
the husband’s death, & within five years of the 
passing of Beal Property Limitation Act, 1833 
(c. 27 ), but more than forty years after the husband 
& wife ceased to occupy ; — Held : the heir-at- 
law was barred by Beal Property Limitation Act, 


1833 (c. 27), 8. 17, though it did not appear when or 
how deft, came into possession, & though proof 
was offered that the wife had levied no 
Doe d. Corbyn v. Bramston (1835), 3 Ad. & El. 
63 ; 1 Har. & W. 162 ; 4 Nev. & M. K. B. 664 ; 

4 L. J. K. B. 106 ; 111 E. B. 336. , 

Annotation : — Dlstd. Jumpsen v. Pitchers (1843), 13 Slin. 
327. 

1171, Conveyance by husband without con- 

currence of wife — Time runs from death of hus- 
band.]— If husband & wife, being seised in fee in 
right of the wife, convey to a purchaser by deed 
without fine ; the wife, if she survives, &, if 

her heir, may, on the husband’s death, recover the 
land, notwithstanding the purchaser may have 
been in possession for more than forty years.-— 
Jumpsen v. Pitchers (1843), 13 Sim. 327 ; ^ 
E. B. 127 ; svibsequent proceedings (1844), 1 Coll. 13. 

1172. Tenancy by the curtesy — Possession by 

wife during coverture — Time runs from death of 
wife.]— The possession of the cestui que trust, under 
the trusts of a settlement, is the possession of the 
trustee, & gives the trustee a seisin of the estate, 
which is not interrupted by the death of the 
cestui que trust, but immediately enures for the 
benefit of the person next entitled to the eqmt- 
able interest ; & notwithstanding the adverse 

possession of another party soon afterwards 
commenced, the ct. cannot presume such adverse 
possession to have commenced so instantaneously 
on the death of the first cestiii que trust, as wholly 
to exclude the equitable seisin of the parties next 
entitled to the beneficial interest. — Parker v. 
Garter (1845), 4 Hare, 400 ; 67 E. B. 704. 

Annotatiom .—Vleiltd. Wilkinson t^. Fowkes (1851), 9 Hare, 
193 : Doe d. Newman v. Rnsham (1852), 17 Q. B J H , 
Doe d. Riohards v. Lewis (1852), 11 C. B. 1035 ; Ciofts v. 
Middleton (1855), 2 K.&J.194v 

— See Administration of Estates Act, 192o 


(c. 23), s. 45 (1) (5). 

F. Ownership by One Party of Part icular and Future 

Estates. 

Sec Beal Property Limitation Act, 1833 (c. 27), 
s 20 

1173. Particular estate barred — Possession by 
person entitled to subsequent particular estate— 
Future estate not barred.] — Doe d. Johnson v. 
Liversedge, No. 1138, anfe. , tt ^-r 

lf74, Reversion barred.] — Doe d. Hall v. 

Moulsdale, No. 1139, ante. 

1^75. Life Interest & power of appointment 

In remainder — Power of appointment not barred.] — 

Re Devon’s (Earl) Settled Estates, White v. 
Devon (Earl), Re Steer, Steer v. Dobell, No. 

1054, ante. 

Sub-sect. 4. — Forfeiture and Breach op 

Condition. 

See Beal Property Limitation Act, 1833 (c. 27), 
ss 3 

1176. Non-payment of rent — ^Tlme runs from 
determination of lease.] — The freehold of an estate, 


PART V. SECT. 3, SUB-SECT. 8.— E. 

1170 i. Husband entitled in right of 
wife — Discontinuance of possession Of/ 
husband & wifo—Time runs from dw- 

conHnuance.}~-l*^ud 

the Crowm in 1838 to pltf. s mother, 
who was then a married woman. Sc 
who had by her husbemd issue born 
alive & capable of inheriting the estate. 
The patent died in 18567Her husband 
livedtlll 1883. Neither of them, nor 
any of their heirs-at-law, were ever 
In possession. Deft, olaimod by pos- 
session, which began in 1853, had 

J — ^VOL. XXXII. 


continued thenceforward without in- 
terruption : — Held : the patentee hav- 
ing been dispossessed within the terms 
of R. S. O., 1877. c. 108, s. 5, in 
1853, more tlian twenty years before 
this suit was commenced, the action 
W£is barred by sect. 44 of that Act, 
notwithstanding the continuation until 
1883 of the esXate by the curtesy of 
pltf.’s father. — Hicks v. Williams 
(1887), 15 O. R. 228.— CAN. 

a. Tenancy by the curtesy — Wife 
never in possession — Time runs from, 
death of wife .] — Fabquharson v. Mor- 
row (1861), 12 C. F. 311.— CAN. 


PART V. SECT. 8. SUB-SECT. 3.— F. 

b. Time runs from termination of 
particular estate,] — ^Where a tenant for 
life Sc the reversioner in fee poiwey 
property in fee simple by one deed of 
baigaln & sale to one person, the life 
estate does not merge in the reverelon, 
& Statute of Limitations does not run 
against the remainderman till the death 
m the tenant for life. — Sladdkn v. 
Smith (1867), 7 C. P. 74. — CAN. 

0. .i—” Adamson v. 

(1886), 12 S. 0. R. 563.— CAN. 

G 
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. 3. — When time begins to run: Sub-seda. 4, 5 
6, A.I 

parcel of a manor, Sl demisable only by the licence 
of the lord, passing by surrender & admittance, to 
which the tenant was admitted by the description 
of a customary tenement, habendum to her & her 
heirs, tenendum of the lord by the rod, according 
to the custom of the manor, by the accustomed 
rent, suit of ct., customs & other services, is in the 
lord & not in the tenant, though not holden ad 
voluntatem domini. But such an estate, whether 
strictly copyhold or not to all purposes, may well 
pass under the description of copyhold in a will ; 
the intention to pass it under that description being 
apparent. Such estates pass, not by the will 
alone, but by the will & surrender taken together ; 
&> the entry of the devisee, after twenty years 
from the death of testatrix in 1780, but within 
twenty years after the determination of a lease 
in 1800, before granted by her, rendering rent, 
with a proviso for re-entry in case of non-payment, 
was not b^ed by Statute of Limitations, 1623 
(c. 16), having been made within twenty years after 
the old lease expired ; the devisee not being bound 
to enter before, as for a condition broken, by the 
non-payment to her of rent. — Doe d. Cook v. 
Danvers (1806), 7 East, 299 ; 3 Smith, K. B. 291 ; 
103 E. R. 116. 

Annoiations : — Consd. Cholmondeloy v. Clinton (1823), Turn. 

& R. 107. Mentd. Humo v. Rundoll (1822), 6 Madd. 331 ; 

Bingham v. Woodgate (1829), 1 Ruse. & M. 32 ; Thompson 

V. Hardlngo (1845), 1 C. B. 940 ; Delacherols v. Delacherols 

(1864), 4 Now Rep. 501 ; Portland v. Hill (1866), 12 Jur. 

N. S. 286. 

1177. Forfeiture of life estate — Time runs from 
determination of life estate.] — A. was tenant for 
life, with a power of appointment by will, attested 
by three credible witnesses. By wiU, attested by 
three witnesses, he appointed the lands to B. for 
life, & after her death to C. in fee. B. was one of 
the witnesses to the will, & the appointment to 
her was therefore void. On the death of testator, 
the husband of B. entered,- & held the land till 
his death, which was three years after the death 
of B. : — Held : Statute of Limitations did not begin 
to run against C. till the death of B. 

It is analogous to the case of a remainderman, 
where there has been a forfeiture of the life estate ; 
he is not bound to insist on the forfeiture, but may 
wait the regular expiration of the particular 
estate ; & Statute of limitations does not begin 
to run till that time (Taunton, J.). — Doe d. Allen 
V. Blakeway (1833), 6 C. & P. 683. 

1178. .] — The terms “ forfeiture ” & 

breach of condition” used in Real Property 

Limitation Act, 1833 (c. 27), ss. 3, 4, are to be read 
in the largest sense, & extend to forfeitures which 
operate to accelerate an estate under a con- 
ditional limitation, as well as to forfeitures of 
which the heir-at-law only can take advantage. 
Ignorance of a condition annexed to a gift by will 
does not protect the devisee or legatee from the 
consequences of, not complying with the condition. 

An estate was devised in strict settlement, 
to a clause directing that every person 
who should become entitled in possession under 
^be will should, on becoming so entitled, assume 
testator’s name & arms ; & it was provided, that 
in case any such person should or neglect 
twelve calendar months, after he 
should become so entitled in possession, his estate 


& interest should cease & the estate should go to 
the person who should be next in remainder & 
then in as if the person so failing or neglecting 
were then dead. A tenant in tail, who did not 
comply with the clause, remained in possession of 
the estate for more than twenty years. At his 
de^h the next remainderman was in India, & 
being ignorant of his rights under the will, did not 
comply with the clause : — Held : the tenant in 
tail had not acquired a title by adverse possession, 
but on his death, by virtue of Real Property 
Limitation Act, 1833 (c. 27), s. 4, the remainder- 
man became entitled to the estate. — ^Astlby v, 
Essex (Earl) (1874), L. R. 18 Eq. 290 ; 43 
L. J. Ch. 817 ; 30 L. T. 486 ; 22 W. R. 620. 

Annotations : — Re!d. Re Quintln Diok, ClonoTirry v. Fenton, 
11926J Ch. 992. Mentd. Partridge v. Partridge (1893). 70 
L. T. 261. 

1179. Forfeiture of copyholds.] — The lord of the 
manor is barred by the ^atute of Limitations from 
entering for a forfeiture after twenty years.— 
Whitton V. Peacock (1834), 3 My. & K. 325 ; 40 
E. R. 124. 

Annotation : — Refd. Re Lidiard & Jackson’s & Broadley’s 
Contract (1889), 42 Ch. D. 254. 

1180. Fresh cause of forfeiture — Time runs from 
original forfeiture.] — Re Orchard Street Schools 
(Trustees), [1878] W. N. 211. 


Sub-sect. 6. — Administration. 

See Real Property Limitation Act, 1833 (c. 27), 

s. 6. 

1181. Time runs from date of death — Not from 

grant of administration.] — Under Real Property 
Limitation Act, 1833 (c. 27), s. 6, time begins to 
run as against an administrator claiming a chattel 
interest in land irom the date of the death of the 
intestate, & not from the date of the grant of 
administration. — Re Williams, Davies v. Wil- 
liams (1886), 34 Ch. D. 658 ; 66 L. J. Ch. 123 ; 
55 L. T. 633 35 W. R. 182 ; 3 T. L. R. 99. 

1182. .] — On the sale by auction by mtgee. 

of a leasehold house, one of the conditions of sale 
provided that the purchaser should be furnished 
with an abstract of the lease, of the assignment of 
the lease ; & of the subsequent title, & should 
not make any objection in respect of the ” imme- 
diate title ” between the lease & the assignment, 
“ notwithstanding any recital of or reference to 
such title contained in the assignment or any 
subsequent document of title, but shall assume 
that the said assignment vested in the assignees 
a good title for the residue of the term.” Subse- 
quently to the sale the vendor’s solr. communi- 
cated to the purchaser information obtained from 
mtgor. prior to the sale as to the intermediate 
title, & tending to throw suspicion on the vendor’s 
title to sell at all, thereupon the purchaser took 
out a summons under the Vendor & Purchaser 
Act, 1874 (c. 78), to have it declared that the title 
was not such as he ought to be compelled to 
accept. 

Time would begin to run, under Real Property- 
Limitation Act, 1833 (c. 27), s. 6, from the death 
of [the underlessee] in 1873 *, so that there was; 
ample time for the acquisition of a good title by 
the vendor & the persons through whom sho 
claims, & it does not appear after aU the inquiries; 
that have been made that the vendor has not a, 


PART V. SECT. 8, SUB-SECT. 

of life estcUcr— 
rnn« from deiermination of life eata 
Connolly r. laUinT , [1399] gj 


314.— IR. 

PART V. SECT. 8, SUB-SECT. 6. 

1 181 1. Tir/te rum from date of death — 
Not from grant of administration .] — 


Jbkkins r. JENKINS (1882), 3 N. S. W. 
L. R. (La\i:)}3/5. — ^AUS. 

list is. 

Hughes (il.8J51)^. 6, A. 37.3.r-CAII. 
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good title (Lindley, L. J .)* — Re Scott & Alvarez’s 
Contract, Scott v. Alvarez, as reported in, 
[1805] 1 Ch. 596 ; 64 L. J. Ch. 376, n. ; 12 R. 
474, C. A. ; eiibaequcnt 'proceedings^ [1895] 2 Ch. 
603, C. A. 

j^Mentd. Be Calcott & Elvin’s Contract (1898), 
^7 li. J. Ch. 327 ; JZe Wallis & Barnard's C-ontract, [18991 
2 Ch. 515. 

Sub-sect. 6. — Tenancies at Will. 

A. When Lessor's Right Accrues. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 7, &, generally, Landlord «fc Tenant, Vol. 
XXXI., pp. 36 et seq. 

1183. At expiration of one year from commence- 

ment of tenancy — Or prior determination of 
tenancy.] — Where A., in 1817, let B. into posses- 
sion of lands as tenant at will ; & in 1827 A. 
eptered upon the land without B.’s consent, Sc 
cut & carried away stone therefrom : — Held : this 
entry amounted to a determination of the estate 
at will ; & B. thenceforth became tenant at 

sufferance, until, by agreement express or implied, 
a new tenancy was created between the parties ; 
&, therefore, unless the fact of such new tenancy 
were found by the jury, an ejectment brought by 
A. in 1839 was too late, inasmuch as, by Real 
Property Limitation Act, 1833 (c. 27), s. 7, his 
right of action fir.st accrued at the expiration of one 
year after the commencement of the original 
tenancy at will, i.e. in the year 1818. — Doe d. 
Bennett v. Turner (1840), 7 M. & W. 226 ; 10 
L. J. Ex. 213 ; 151 E. R. 749 ; subsequent pro- 
ceedings, sub norn. Turner v. Doe d. Bennp:tt 
(1842), 9 M. & W. 643, Ex. Ch. 

Annotations : — Reid. Doo d. Dayman v. Moore (184(5), 15 
L. J. Q. B. 324 ; Doe d. Goody v. Carter (1847), 9 ci, B. 
863; Doe d. Baker r. CoombcH (1850), 9 C. B. 714; 
llandall v, SteveiiH (1853), 2 E. & B. 641 ; Ley v. Peter 
(1858), 3 H. & N. 101 ; Hodgson v. Hooper (1860), 3 E. & 
E. 149 : Lynes v. Snaith, [1899] 1 Q. B. 486. Mentd. 
Plnhorn v. Soustor (1853), 21 L. T. O. S. 92. 

1184. .] — Under Real Property Limi- 

tation Act, 1833 (c. 27), s. 7, the right of the 
person entitled, subject to a tenancy at will, to 
make an entry or bring an action to recover the 
land accrues ultimately at the end of a year from 
the commencement of the tenancy at will, though 
it may accrue sooner by the actual determination 
of the tenancy. 

In May, 1842, a father let his son into pos- 
session of certain land. The son continued to 
occupy the land as tenant at will until 1864. 
In 1852 the son, with the knowledge of his father, 
let portions of the land on weekly & yearly 
tenancies, & received rent for the same ; — Held : 
the right of entry under the statute accrued at the 
end of the first year from the creation of the 
tenancy, Sc the right of entry in the father was 
barred by the uninten'upted occupation by the 
son for twenty years. — Day v. Day (1871), L. R. 
3 P. C. 751 ; 8 Moo. P. C. C. N. S. 162 ; 40 L. J. 
P. C. 35 ; 24 L. T. 856 ; 36 J. P. 118 ; 19 W. R. 
1017 ; 17 E. R. 270, P. C. 

Annotations ; — Retd. Bobbett v. S. E. Hy. (1882), 9 Q. B. D. 
424 ; Wimbledon & Putney Commons Conservators v. 
Nlcol (1894), 10 T. L. 11. 247 ; Jarman v. Hale, [1899] 1 
Q. B. 994. 

.] — In 1801, D. being seised of land 
in fee, permitted his daughter J. Sc her husband 


M. to occupy as tenants at will. D. died in 1837, 
after the passing (July 24, 1833) of Real Pro- 
perty Limitation Act, 1833 (c, 27), but before 
the expiration of the five years allowed by sect. 15 
of the Act. He devised the land to J. for life, 
remainder to W. in fee. He also devised to J. 
an annuity charge(3. on other land. J. Sc M. 
occupied from 1801, to J.’s death in 1843, no rent 
being paid. After J.’s death, M. continued in 
occupation. On ejectment brought, in 1844, by 
W., the remainderman, against M. : — Held : W. 
was not entitled to insist that J. Sc M. had held 
under the devise to J. ; but that M., although 
he had received the annuity on behalf of his wife, 
might rest his defence upon the occupation under 
the tenancy at will. Sect. 15 was inapplicable, no 
step having been taken within the five years. 
The action was barred, under sects. 2 Sc 7, by the 
lapse of twenty years from the end of one year 
after the commencement of the tenancy at will. — 
Dob d. Dayman v. Moore (1846), 9 Q. B. 555 ; 
15 L. J. Q. B. 324 ; 8 L. T. O. S. 211 ; 10 Jur. 
815 ; 115 E. R. 1387. 

Annotations : — Refd. Doe d. Jacobs v. Phillips (1847), 11 
Jut. 692 ; Randall v. Stevens (1853), 18 Jur. 128 ; Hodg- 
son v. Hooper (1860), 29 L. J. Q. B. 222. 

1186. .] — In 1781, the lord of the manor, 

with the consent of the tenants of the manor, 
granted to five pei'sons licence to inclose three 
acres of the waste. Sc that they Sc their heirs & 
all persons claiming under them should & might 
lawfully hold the same so inclosed, in trust for 
the purpose of building a workhouse for the 

J )oor of the parish of M., rendering to the then 
ord Sc all other lords the yearly rent of 5s. for the 
same in every year for ever. The overseers Sc 
churchwardens of M. took possession of the land, 
Sc built a workhouse, which was used as such up to 
the year 1836. It appeared from the accounts of 
a deceased steward of the manor that the yearly 
rent of 5s. was paid from 1781tol791,& from the 
parish books that it was paid from 1825 to 1836. 
In 1835, the five trustees having all die(i before 
1817, Sc the heir of the survivor not coming in 
after due proclamations, the parish, in vestry, 
pursuant to a notice from the steward, in order to 
save a forfeiture, nominated seven persons, who 
were then admitted, on the payment by the parish 
of a fine, the entry on the roll being that the lord 
granted the land to them & their heirs, to hold by 
copy of court-roll Sc at the will of the lord according 
to the custom of the manor, with a similar trust 
to that in the grant of 1781, yielding Sc paying the 
rent of 6s. a year, etc. In 1840, there being no 
further use for the workliouse, the parish officers 
Sc trustees, under a resolution of the vestry, sur- 
rendered the premises to the then lord, who took 
possession, & had by himself or persons claiming 
under him held possession ever since. In 1869 
the overseers Sc churchwardens of M. brought an 
action to recover the premises against defte., 
who were in possession. Sc claimed through the 
lord of 1840 i—Held : on a case stating the above 
facts, the ct. being at liberty to draw inferences 
of fact, pltfs. had not established that the holding 
by the parish officers had become adverse in 1833, 
the time of the passing of Real Property Limita- 
tion Act, 1833 (c. 27), Sc the lord had, therefore. 


PART V. sect. 8, SUB-SECT. 6.— A. 

1186 1. At expiration of one year from 
commencement of tenancy. \ — Jonks v. 
OLBAVELAND (1858), 16 U. C. R. 9. 

— CAN. 

1186 il. .] — ^Amky r. Card, Mil- 

ligan & Clbmkni’ (1867), 25 U. C. R. 

' . — CAN. 


1186 iii. .] — WiLLiAMSv. McDon- 

ald (1874), 33 17. C. R. 423.— 43AN. 

1186 iv. .] — Cope v. (Crichton 

(1899), 30 0. R. 603.— CAN. 

1185 V. .1 — Where deft. beoomeB 

upon hie entry a tenant at will, & that 
tenancy never has in fact been deter- 
mined, the lessor’s right of entry first 
accrues at the expiration of one year, 


when deft, became a tenant at suffer- 
ance. The effect of Real Property 
Limitation Act is that it is for the pur- 
poses of the statute only that the 
tenancy at will is to be deemed deter- 
mined at the expiration of a year & 
time begins to run from date. — 
MoCowan V. Armstrong (1902), 22 
D. L. T. 55 ; 3 O. L. R, 100.— CAN, 
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Limitation of Actions. 


Sect 3. — When time begins io run : Sub-sect 6, A»y 
B. & C.-] 

j3ve years after the parsing of the Act during which 
he might have entered & resumed possession ; 
before the lapse of the five years a fresh tenancy 
at will was created by what took place in 1836, 
& that estate was put an end to in 1840, before the 
lapse of twenty-one years from the commence- 
ment of the tenancy ; & pltfs., therefore, had 
failed to make out any title. — Hodgson v. Hooper 
{I860), 3 E. & E. 149 ; 29 L. J. Q. B. 222 ; 3 
L. T. 149 ; 24 J. P. 436 ; 6 Jur. N. S. 911 ; 8 W. B. 
637 ; 121 E. B. 398. 

1187. Effect of creation of new tenancy — Time 
runs from expiration of one year from commence- 
ment of new tenancy.] — The lessor of pltf. being 
the owner in fee of certain land, let it in 1817 to 
deft, as tenant at will. In 1820 he permitted 
certain persons, against the will of the deft., to 
cut a drain through the land. In 1823, 1825, &> 
1827, stones were dug on the land by his order, & 
trees planted at different times. In 1829, deft., 
being a land-tax assessor, signed an assessment, in 
which he was named as occupier of the land, the 
lessor of pltf. as proprietor. Deft, continued in 
possession of the land without paying rent up to 
the year 1840, when the present ejectment was 
brought. The judge having directed the jury 
that the acts of the lessor of pltf. amounted to a 
determination of the tenancy at will, & that if a 
new tenancy at will had been subsequently 
created by the parties, the lessor of pltf. was 
entitled to recover : — Held : that any act done by 
a landlord, with whatever intent, upon the premises 
of his tenant at will, for which he would otherwise 
be liable to an action of trespass at the suit of the 
tenant amounts to determination of the tenancy. 
The assessment was evidence of the creation of a 
new tenancy at will in 1820 & therefore, as the 
right of entry under Beal Property Limitation 
Act, 1833 (c. 27), s. 7, accrued in 1821, the direction 
of the judge was right, & the ejectment was 
brought in time. — Turner v. Doe d. Bennett 
(1842), 9 M. & W. 643 ; 11 L, J. Ex. 463 ; 162 
E. B. 271, Ex. Ch. ; frevious ‘proceedings ^ sub nom. 
Doe d. Bennett v. Turner (1840), 7 M. & W. 
226. 

Annotations : — Befd. Doe d. Goody r. Carter (1847), 9 Q. B. 

863 ; Ley v. Poter (1858), 3 H. & N. 101 ; Jarman v. 

Hale (1899), 68 L. J. Q. B. 681 ; Lynes v. Snaith, [1899] 

1 Q. B, 486. Mentd. Piahom v. Sonster (1853), 21 L. T. 

O. S. 92. 

1188. .] — The proviso as to cesiuis que 

trust contained in Real Property Limitation Act, 
1833 (c. 27), s. 7, applies only to cases of declared 
& express trusts, & not to the case of a person 
holding under an agreement to purchase. 

If a person who has agreed to purchase real 
property be let into possession, he is a tenant at 
wiU, & such tenancy at will is determinable by his 
death ; & if after his death his widow, who is also 
devisee of his real estate, continue in possession, 


this is not a continuance of his tenancy at will, 
so as to prevent the operation of that statute. 
Therefore in such a case, where the person thus let 
into possession died more than twenty years 
before ejectment brought by the representatives 
of the intended vendor ; — Held ; it was too late, 
unless a new tenancy could be shown in the widow, 
the first year of whose tenancy was within twenty 
years before the ejectment ; & if such new tenancy 
were shown, no demand of possession would be 
necessary, as such new tenancy would be deter- 
mined by the death of the widow, which occurred 
before the ejectment. — D oe d. Stanway v. Bock 
( 1842), Car. & M. 649 ; 4 Man. & G. 30 ; 11 
L. J. C. P. 194 ; 6 Jur. 266 ; 134 E. B. 13. 

Annotations: — Refd. Drummond v. Sant (1871), L. R. 6 

Q. B. 763 ; Sands v. Thompson (1883), 22 Ch. D. 614. 

1189. .] — ^\^en a tenant at will is 

warned to quit, & afterwards has leave given him 
to remain on part of the property, this permission 
commences a new tenancy, from the date of which 
Statute of Limitations runs. — L ocke (or Loch) 
V. Matthews (1863), 13 C. B. N. S. 763 ; 1 New 
Rep. 322 ; 32 L. J. C. P. 98 ; 7 L. T. 824 ; 9 
Jur. N. S. 875 ; 11 W. R. 343 ; 143 E. R. 298. 

Annotations: — Consd. Thorp v. Faooy (1866), Har. & Ruth. 

678. Refd. Day r. Day (1871), L. R. 3 P. C. 751 ; Jar- 
man Halo, [1899] 1 Q. B. 994. 

1190. .] — A tenancy at will is deter- 

mined by a legal mtge. of the premises by the 
owner, & knowledge of the mtge. by the tenant 
at will. After the mtge. a new tenancy at will 
may be created between the parties so as to cause 
Beal Property Limitation Act, 1833 (c. 27), to 
begin to run. — J arman v. Hale, [1899] 1 Q. B. 
994; 68L. J. Q. B. 681. 

B. What Amounts to Determination of Tenancy. 

See Landlord & Tenant, Vol. XXXI., pp. 41, 
46. 

C. Occupation by cestui que trust. 

See Real Property Limitation Act, 1833 (c. 27), 
8. -7. 

1191. General rule — Time does not run against 
trustee.] — (1) The object of Real Property Limita- 
tion Act, 1833 (c. 27), was, to settle the rights of 
persons adversely litigating with each other ; 
not to deal with cases of trustee & cestui que trusty 
where there is but one single interest, viz., that 
of the person beneficially entitled. 

(2) A cestui que trust who enters into possession 
of land, becomes, at law, tenant at to the 
trustee ; where, therefore, the equitable owner 
of an estate, a term in which has been assigned to 
attend the inheritance, is in possession, the right 
of entry under Real Property Limitation Act, 
1833 (c. 27), accrues only upon the determina- 
tion of the tenancy at will resulting from such 
possession. 

(3) Beal Property Limitation Act, 1833 (c. 27), 
s. 3, does not apply to the case of a cestui que 


11S7 i. Effect of creation of new 
tenancy — Time runs from expiration of 
one year from commencem^ of new 
ienanci/.] — Dor d. Surfhebd v. 
Bayley (1853), 10 U. C. R. 310.— 
CAN. 

1187 li. .] — Doe d. Peters 

V. MoGloyn (1858), 4 All. 189.— CAN. 

1187 ill. .] — Cooper v. 

Hashlton (1881), 45 U. C. R. 502.- 

CAN. 

d. .] — Whenever a new ten- 

ancy at will Is created, this forms 
a fresh starting point for the running 
of Statute of Limitations. — Defoe 
(1882), 2 O. R. 623.— CAN. 

e. Renewal of teTuxncy — Time runs 


from dale of renewal .] — Doe d. Kings- 
bury V. Stewart (1847), 6 U. C. R. 
108.— CAN. 

f. .)— Payment of part of 

the purchase -money by a person In 
possession of land under an agreement 
to purchase is a renewal of the tenancy 
at will, &. Statute of Limitations begins 
to run from such payment.- — Ander- 
son V. Anderson (1906), 37 N. B. R. 
432 ; 1 E. L. R. 443.— CAN. 

g. Tenancy at will converted into 
tenancy at sufferance — Time runs from 
expircuion of one year from commence- 
ment of tenancy at trfW.J— Colville v. 
Martin (1853), l P. B. I. 83.— CAN. 

h. Effect of owner entering on 


land.] — Deft, went Into possession of 
land as tenant at will to pltf., Si re- 
mained in possession upwards of twenty 
years : — Held : such tenancy was not 
determined by an entry of the owner 
within twenty years with the consent 
of the tenant & pltL’s right of entry 
was barred by Statute of Limitations. 
— Doe d. Botsford v. Tidd (1803), 
6 All. 509.— CAN. 

k. .1 — If the owner visits the 

lands In the character of owner, & 
exercises rights of ownership animo 
posaidendi, such visits may prevent 
Statute of Limitations from running 
in favour of the tenant at will, — 
Woodhoubb V. Hoonby, [1915] 1 
I. R. 296.— IR. 
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trust holding possession of land under the trustee. 
— Garrabd V. Tuck (1840), 8 0. B. 231 ; 18 L. J. 
0. P. 338 ; 14 L. T. O. S. 647 ; 13 Jur. 871 ; 137 
B. B. 498 ; on appeal (1850), 19 L. J. 0. P. 232, 
Ex. Ch. 

:—A8 to (2) Distd. Melllng v. Leak (1856), 16 
C. B. 662. Apld. Dnimmond 17. Sant (1871), L. K. 6 Q. B. 
763. Aa <0 (3) Refd. Knight v. Bowyer (1858), 2 De G. 

; Locking r. Parker (1872), 8 Ch. App. 35, n. 
(Jer^rally, Mentd. Alleyne v. II. (1865), 5 K. & B. 399 ; 
Bateman v. Boynton (1886), 14 W. U. 598. 

1192. Proviso confined to actual express trusts.] — 

Doe d. Stanway v. Bock, No. 1188, ante. 

1193. ‘J-T-A. entered into arts, of agreement 

for leases of i^ety-nine years from Lady Day, 
1768, of certain building laud abutting on the 
Thames with the trustees of D., who were tenants 
in fee. Soon afterwards, by a private Act, A. & 
others were empowered to embank the Thames, 
& win part of the bed of it ; & s. 2 enacted that 
the ground & soil of the river to be enclosed & 
embanked in the front of each house should vest 
in the owner of the house according to his respective 
estate, trust or interest. A certain portion of the 
bed of the river, fronting the land on which he had 
built houses under his leases, was reclaimed by A. 
pursuant to the statute, & he occupied it more 
than twenty years before Lady Day, 1867. No 
lease of the reclaimed land was ever executed either 
by the trustees or by A. The leases, if they had 
been granted, would have expired at Lady Day, 
1867. No rent was ever paid by A. in respect of 
the reclaimed land : — Held : by the private Act, 
s. 2, the fee simple of the reclaimed land was 
vested in the trustees ; & their representatives 
were not barred by Beal Property Limitation Act, 
1833 (c. 27), & were entitled to the reclaimed land 
at Lady Day, 1867. 

It may very well bo that in construing the Act 
the terms trustee & cestui que trust are to be 
understood ... as an actual direct trust ; not 
such ^ possible eventual trusts as may, in case 
certain facts are established in evidence, be declared 
in a ct. of equity (Blackburn, J.). — Drummond 
V. Sant (1871), L. K. 6 Q. B. 763 ; 41 L, J. Q. B. 
21 ; 26 L. T. 419 ; 20 W. B. 18. 

Annotations :—ConBi. Sands r. Thompson (1883), 22 Ch. D. 
614. Apprvd. Warren v. Murray, [1894] 2 Q. B. 648. 
Retd. Beighton v. Boighton (1895), 64 L. J. Ch. 790. 

1194. .] — Under an agreement by the 

owners of land to grant leases of houses, when 
erected on such land by the intended lessees, the 
latter became entitled to a lease of two of such 
houses at a peppercorn rent for a term of years. 
No lease of these houses was ever granted, but the 
intended lessees & their successors in title continued 
in possession during the term of years under such 
circumstances that a ct. of equity, if applied to, 
would have decreed specific performemce of the 
agreement for a lease : — Held : during such term 
of years Statute of Limitations did not begin to 
run against the owners of the land, inasmuch as 
they had not an effective right of entry or action 
for the recovery of the land. 

An intended lessee so let into possession is a 
cestui que trust within the proviso to Beal Pro- 
perty Limitation Act, 1833 (c. 27), s. 7, &, there- 
fore, the operative part of the sect, does not apply 
to his case. — W arren v. Murray, [1894] 2 Q. B. 


648 ; 64 L. J. Q. B. 42 ; 71 L. T. 458 ; 43 W. B. 3 ; 
10 T. L. B. 673 ; 9 B. 793, C. A. 

1195. Possession of one cestui que trust — Ad- 
verse to other oestuls que trust & trustees.] — 
A. devised a messuage to B. &; C. in trust for D. 
for life & after his death, on certain other trusts. 
A. died in 1816. In 1818, pltf., who had married 
a daughter of one E., who it was assumed had been 
let into possession of the messuage by D., the 
tenant for life, succeeded E. in the possession 
of the premises & remained therein without pay- 
ment of rent to or acknowledgement of title in 
any one, until 1854, when the heir-at-law of B. 
the surviving trustee, the tenant for life being dead, 
turned him out : — Held : pltf. had by liis adverse 
possession for more than twenty years, acquired 
a title as well against the trustees as against the 
cestui que trust ; for that, although a cestui que 
trust who is in possession with the consent or 
acquiescence of the trustees may be regarded as 
their tenant at will, yet, if he is only allowed to 
receive the rents or otherwise deal with the pro- 
perty in the hands of the occupying tenants, he 
stands in the relation merely of an agent on behalf 
of the trustees who choose to allow bim to act for 
them in the management of the estate. — Melling 
V. Leak (1855), 16 C. B. 652 ; 3 C. L. B. 1017 ; 
24 L. J. C. P. 187 ; 1 Jur. N. S. 759 ; 3 W. B. 595 ; 
139 E. B. 916. 

AnnoUitixms Drummond v. Sant (1871), L. R. 6 

Q. B. 763. Mentd. Christchurch, Oxford (Doan & Chapter) 
17. Buckingham & Chandos (1864), 17 C. B. N. S. 391 ; 
Spencer V. Harrison (1 879), 5 C. P. D. 97. 

1106. .] — Testatrix, by her will, 

devised real estate to trustees, their heirs & assigns, 
in trust for her daughter for life, & after her death 
to sell & divide the proceeds beWeen four persons 
M., 8., T., & J., share & share alike. On the 
death of testatrix the tenant for life entered & 
occupied until her own death in 1857. On her 
death T. & J. entered & remained in possession 
until the death of the latter in 1874. T. remained 
in possession until his death in 1880. The trus- 
tees never in any way acted, so far as the real 
estate was concerned, & the property was enjoyed 
by T. & J., & after the death of J., by T. without 
interruption & acknowledgment : — Held : the 
legal estate in fee of the trustees was extinguished 
by the expiration of twenty years from the death 
of the teimnt for life, & with it the trusts by which 
it was affected ; & it would be wrong to ascribe 
the possession of T. & J., which was unlawful 
for all the purposes of the will, the supposed 
lawful title which they each had in respect of one- 
fourth share of the proceeds of sale. — B olling v. 
Hobday (1882), 31 W. B. 9. 

1197. .] — In 1887 C. & seven other 

persons formed a private pailinership, & immedi- 
ately afterwards C. conveyed to the eight partners 
certain real estate to hold unto & to the use of the 
grantees as part of the joint stock assets of the 
partnership. Shortly afterwards the business was 
converted into a limited liability co. & the Begistrar 
of Joint Stock Cos. gave a certificate of incorpora- 
tion as of the date of the formation of the part- 
nership. There was no deed of conveyance of the 
property to the incorporated co., but in 1891 the 
co. conveyed it by deed to a new co. which in 1902 


PART V. SECT. 8, SUB-SECT. 6.— C. 

1196 1. Possession of one cestui que 
trust — Adioerse to other cestuis que trust 
efe* trustees.] — ^Adverse possession of a 
widow, cestui que trust, as agaiuSt the 
trustees, will mure for the heneat of 
her children, being also cestuis que 
trust. Sc cannot be set up against their 
title. — A rchibald’s Lessee v. Blois 
( 1864), James, 307 — CAN. 


1195 ii. .1 — Aludgmeutap- 

pointlug a cestui que trust as trustee 
cannot be extended beyond its ordinary 
meaning so as to take away a property 
of which the cestui que trust has become 
the absolute owner by adverse posses- 
sion, Sc put it bckck into, the trust 
estate. — MtmoHisoN «. Murchison 
(1889), 17 O. R. 264.— CAN. 

1. Purchaser of land let into pos- 


session.] — A purchaser of land let into 
I>ossesslou under an agreement to pur- 
chase an estate in fee is not a cestui 
que trust of the vendor within Statute 
of Limitations. 1833 (c. 27). He is 
a tenant at will of the vendor for the 
purpose of acquiring title under the 
8tetut^--aLENNY V, RATHBONE (1900), 
20 N. Z. L. R. 1.— N.Z. 
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Sect. 3. — When time begins to run: Sub~8ect, 6, C.: 
sub-sects. 7 & A.t B. & C*] 

agreed to sell it to a purchaser. Upon the pur- 
chaser’s contention that the legal estate was out- 
standing in the eight grantees : — Held : the legal 
estate in the grantees as such trustees was, in view 
of the undisturbed possession of the new co. 
since 1891, barred extinguished by operation 
of Real Property Limitation Acts, 1833 (c. 27), 
& 1874 (c. 67), & the vendors had therefore shown 
a good title. — Re CussoNS, Ltd. (1904), 73 L. J. 
Ch. 296 ; 11 Mans. 192. 


Sub -SECT. 7. — Yearly and Other Tenancies 
WITHOUT Lease in Writing. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 8 ; &, generally^ Landlord & Tenant, Vol. 
XXXI., pp. 49 et seq. 

1188. What tenancies included — Agreement 
not amounting to a lease.] — An entrj^ in a parish 
book in the following form was signed by the 
ancestor of the lessor of pltf. : “ I, J. H., do 

agree with the parish of W. to pay the overseers 
for the time being a rent of Is. a year, on, etc., for 
the tenement I now inhabit ; which tenement 
I do hereby acknowledge to belong to the parish at 
large ; but in consideration of my having been 
at a considerable expense in adding to & repairing 
the said tenement, the parish doth consent that 1 
shall continue in it during the term of my natural 
life, & that my wife shall have it for her life, pro- 
vided I regularly pay the rent, & am not found 
guilty of endeavouring to deprive the parish of 
their right thereto ” : — Held : this was not a lease, 
so as to take the case out of Beal Property Limita- 
tion Act, 1833 (c. 27), s. 8. — Doe d. Huck v. 
Kimall (1848), 10 L. T. O. 8. 414 ; 12 J. P. Jo. 
118. 

1199. .] — In 1824, B. was let into 

possession of a cottage under an agreement, pur- 
porting to bo a demise by the churchwardens & 
overseers of the poor of the parish of P., at the rent 
of Is. Qd. per week, B. to quit on one month’s 
notice being given, etc. This agreement was 
signed only by one of the then overseers. Tlie 
churchwardens did not sign, nor was there any 
evidence to show that they had assented to the 
agreement. B. never paid any rent or made any 
acknowledgment. B. afterwards sold the pre- 
mises to deft. ; — Held : in an action of ejectment 
brought, after twenty years, by the churchwardens 
& overseers for the time being against deft., as 
the agreement did not pass an interest it did not 
amount to a lease in writing within Beal Property 
Limitation Act, 1833 (c. 27), s. 8, &, consequently, 
the claim of the lessor of pltf. was barred by twenty 
years’ adverse possession. — Doe d. Lansdell v. 
Gower (1851), 17 Q. B. 689 ; 21 L. J, Q. B. 67 ; 
18 L. T. O. S. 135 ; 117 E. R. 1406. 

Armntatkm : — Mentd. Hodgson & Harland v. Hooper (1860), 

6 Jur. N. 8. 911. 

1200. Tenancy from year to year — Rent paid — 
Time runs from last payment.] — ^A. let land to B. 
by parol from year to year, reserving rent payable 
in Mar. & Nov. The last payment of rent was 
in 1840 ; rent again became due in Nov. but was 
not paid. A. died in Dec. of the same year 
B. retained possession. In ejectment by A.’s 
heir : — Held : the time under Statute of Limita- 
tions ran from the last payment of rent, & not from 


OP Actions. 

I the death of A. as the case fell within sect. 8, & 

I not within sect. 8. 

SemJble : if sect. 3 applied, A. was not shown to 
have continued in receipt of the rent till the time 
of her death, so as to bring the case within it. — 
Baines v. Lumlby (1868), 16 W. R. 674. 

1201. No rent paid — ^Tlme runs from ter- 

mination of first year.] — Webb v. Fordred (1868), 
32 J. P. 804. 

1202. Holding under parol agreement for lease — 
Time runs from expiration of agreed term.] — 

White & Wontnbr v. Whitewood (1897), 13 
T. L. R. 409. 

1203. Entry under void lease — Rent not paid for 
more than twelve years — Subsequent payment of 
rent — Statute runs afresh.] — Bunting v. Sargent, 
No. 1106, ante. 

1204. Time runs from last payment of 

rent.] — Webster -y. Southey, No. 1107, ante. 

1205. What amounts to payment of rent — Pay- 
ment by lessee — No payment by underlessee — Ad- 
mission that underlessee tenant to lessee.] — Lessor 
of pltf. in ejectment proved a conveyance of the 
land to himself fifty years before the action 
brought ; he had not occupied ; but a person wlio 
had occupied proved payment of rent by himself 
to lessor of pltf., within thirty -three years of the 
action brought, at which time H. came into occupa- 
tion. No lease to H. was shown. It was jiroved 
that, within twenty years before action brought, 
H., being in possession, declared that he was then 
paying rent to the lessor of pltf. ; & that after- 
wards, & before action brought, deft, had said that 
he was tenant to H. H. died before the trial ; — 
Held : pltf. was not barred by Real Property 
Limitation Act, 1833 (c. 27), s. 2, payment of 
rent being duly proved, by H.’s admission, so as 
to satisfy sect. 8, deft, being bound by the 
evidence which was good as against H. ; & sect. 1 4 , 
which requires acknowledgments of title to be in 
writing, was inapplicable to this case. — Doe d. 
Spencer (Earl) v. Beckett (1843), 4 Q. B. 001 ; 
12 L. J. Q. B. 236 • 1 L. T. O. S. 143 ; 7 Jur. 532 ; 
114 E. B. 1024. 


Sub-sect. 8. — Leases in Writing. 

A. Rent paid to Wrongful Claimant. 

See Beal Property Limitation Act, 1833 (c. 27), 
s. 9, & generally Landlord & Tenant, Vol. 
XXX., pp. 429 et seq. 

1206. Time runs from payment of rent to wrong- 
ful claimant.] — Where property is under lease, 
adverse possession runs against the reversioner 
from the expiration of the lease, or from the time 
when the tenant pays rent to one claiming wrong- 
fully to be entitled in immediate reversion. 

A bill of discovery in aid of an action of eject- 
ment, filed in 1840, stated that in 1776 A., being 
seised in fee, granted leases of the property which 
expired in 1826, & that pltf., as heir of A., was now 
entitled to the property, for the recovery of which 
he was about to bring an action of ejectment. 
Deft, pleaded Beal Property Limitation Act, 1833 
(c. 27), & averred that pltf. had not been in pos- 
session or received rents for more than twenty 
years before the bill was filed : that deft, had 
entered into possession as purchaser in fee-simple 
in 1819, &; had ever since remained in peaceable 
possession as tenant in fee : — Held : this plea 
coifid not, in law, be sustained ; for thero being 
no allegation that the rent had been paid to any 
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one wrongfully claiming to be entitled in reversion 
immediat^y expectant on the determination of 
the lea^, pltf.’s right did not accrue until the 
expiration of the lease in 1826, or within twenty 
years from the filing of the bill. — Chadwick v. 
Beoadwood (1840), 3 Beav 308 ; 49 E R. 121. 
Annotation Refd. WlUiams v. Allen (1889), 5 T. L. R. 200. 

1207. Effect of distress by true owner.] — 

Grant v. Ellis, No. 1 037, ante, 

1208. Who is wrongful claimant — Receipt of rent 
by agent — Agent in fact true owner.] — Possession 
of an agent is possession of the principal ; & the 
principal may acquire a possessory title to real 
estate by receiving the rents for twenty years 
through an agent, although that agent is the 
person really entitled to the estate. A person 
claiming, without any real title, to be entitled to 
land is a person “ wrongfully ” claiming within 
Real Property Limitation Act, 1833 (c. 27), s. 9 ; 
& that sect, applies, although the claim may be 
put forward under a mistake & without any 
improper intention to deprive others of their 
property. — Williams v. Pott (1871), L. R. 12 
Eq. 149 ; 40 L. J. Oh. 775. 

Annotation : — Oonsd. Mitchell r. Mosley, [1914] 1 Ch. 438. 

1209. Agent husband of true owner.] — 

B. died intestate in Dec. 1869, possessed of copy- 
holds held of the manor of Taunton Dene, wluch 
by the custom of that manor devolved upon his 
widow. He left surviving him, besides his widow, 
his son P. & two daughters, of whom one was 
pltf. Mrs. H, The widow died on Jan. 7, 1870, 
having by her will devised to her two daughters 
“ the share of her late husband’s estate ” that she 
took or was entitled to on his decease, to be 
divided between them share & share alike. She 
also gave them pecuniary legacies, & declared that 
she made tliis provision for them in lieu of the 
freehold & copyhold lands which descended to her 
son on the intestacy of her husband; & she 
appointed H., the husband of Mrs. H., to be her 
exor. On her death it was erroneously assumed 
that the Taunton Dene copyholds had, upon B.’s 
death, devolved upon P. as his customary heir, 
& from that time the rents were collected by H., 
& applied to the maintenance of P. imtil he attained 
twenty-one, in 1878, when H. accounted to him 
& handed over the title-deeds. P. continued in 
possession till his death in 1890, having devised 
all his real estate to defts. The facts as to the 
devolution of the copyholds on B.’s death having 
been discovered, on 8ept. 26, 1900, an action was 
brought by Mrs. H. &; her husband in her right for 
a declaration that they were entitled to a moiety 
of the copyholds under the will of B.’s widow : — 
Held : assuming that the copyholds passed under 
the will, inasmuch as P. had been in possession 
through H. from the death of the widow, the 
action was barred by Real Property Limitation 
Act, 1874 (c. 67), s. 5, it not havmg been brought 
within thirty years of Jan. 7, 1870, when pltfs.* 
right first accrued. — Hounsell v. Dunning, 
[1902] 1 Ch. 612 ; 71 L. J. Ch. 269 ; 88 L. T. 382. 

1210. Severance of reversion — Payment of 

rent to reversioner of greater part.] — The reversion 
upon a lease was severed by a conveyance to pltf., 
in 1872, of a small part of the land out of which the 
rent issued. The rent was never legally appor- 
tioned ; no rent was ever paid to pltf. in respect 
of his part of the reversion ; but the whole rent 
continued to be paid, as before, by deft., the 


lessee, to H., the owner of the other part of the 
reversion, until Aug. 1876, when H. conveyed his 
part of the reversion to deft. The lease expired 
at Michaelmas, 1891 : — Held : the payment of 
the whole rent to H. was not a payment to “ some 
person wrongfully claiming to be entitled to ” 
pltf.’s part of the land within Real Property Limi- 
tation Act, 1833 (c. 27), s. 9, & therefore time had 
not begun to run against pltf. — Layboukn v. 
Gridley (1892), as reported in 61 L. J. Ch. 352 ; 
40 W. R. 474 ; 36 Sol. Jo. 363. 

Annotation: — Apprvd. Mit-choUv. Mosloy, [1914] 1 Ch. 438. 

1211. .] — Mitchell v. Mosley, No. 1111, 

ante. 

B. Leases for Lives. 

1212. Time runs from death of last life.]— 

Where a tenant of copyholds held for livM, & it 
was proved that certain persons occupied the 
premises after that tenant, it was presumed that 
they held under the title of that tenant, so that the 
possession was not considered adverse until the 
dropping of the lives. Consequently, until they 
dropped. Statute of Limitations did not begin to 
run ; & the lord bringing ejectment within 

twenty years from that time, was held entitled to 
recover. — Den d. Southwood v. Blake (1827), 
6L. J. O. S. K. B. 141. 

C. Payment of lient. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 9 ; sub-sect. 3, C., ante, 

1213. Effect of non-payment— -Termination of 
tenancy may be presumed by jury.] — Non- 
payment of rent for the space of sixteen years, no 
demand being proved to have been made, is of 
itself sufficient evidence for a jury to presume the 
determination of a tenancy from year to year. — 
Stagg V. Wyatt (1838), 1 Am. 327 ; 2 Jur. 892. 

1214. What is sufficient payment — Payment by 
lessee to owner of rentcharge.] — Where the lessor 
of pltf. in ejectment had purchased the reversion 
subject to a lease for years, at a rent of £4, & to an 
annuity of £4, & the tenant in possession under the 
lease had paid the sum of £4 yearly for upwards 
of twenty years to the annuitant, until his death 
in 1830, & subsequently to his widow : — Held : 
it was for the jury to consider in what character 
the tenant made such annual payment, &; if as 
agent for his landlord, the possession was not 
adverae ; & the right of the person entitled to 
the reversion was not barred by Real Property 
Limitation Act, 1833 (c. 27). — Doe d. Newman v* 
Godsill (1840), 4 Q. B. 003, n. ; 6 Jur. 170 ; 114 
E. R. 1025. 

1215. Payment of tithe rentcharge by 

tenant.] — By an agreement dated in 1891 D. 
agreed to let & B. agreed to take a farm which 
was subject to tithe rentcharges for a term which 
expired on Oct. 11, 1898, at a rent of £150 per 
annumt & in addition, to pay any amount assessed 
or charged by way of tithe rentcharge. B. 
entered into possession & so remained until the 
issue of a writ on Jime 9, 1911, in an action by 
the owners claiming possession of the farm, 
having throughout the whole period repaid to 

D.’s agent the amounts paid by him for the tithe 
rentcharge, but never having paid anything in 
respect of the £160 rent. B. pleaded his possession, 
& argued that, since by the Tithe Act, 1891 (c. 8), 
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Sed, 3 . — When iime begins to run : Sub-sed. 8, (7. 

Seds. 4 5.] 

his agreement as tenant to pay the tithe rent- 
charge was void, no inference adverse to his title 
could be drawn from the fact of such payments 
having been made by him : — Held : even assuming 
that the tenant’s obligation to pay tithe rentcharge 
was void, regard must be had to the continuance 
of the practice obtaining during the term of repay- 
ing the tithe rentcharges to the landlord’s agent, 
& B. was not paying them as owner of R. farm, but 
under the previous arrangement. The proper 
inference, therefore, to be ^awn, was that there 
w^ a new agreement in 1899 creating the relation- 
ship of landlord & tenant between the parties under 
a tenancy from year to year, & pltfs.’ title not being 
barred, they were entitled to a declaration of their 
title & an order for possession. — Neall v. Beadle 
(1912), 107 L. T. 646 ; 67 Sol. Jo. 77. 


Sect. 4.— ENTRY AND CONTINUAL CLAIM. 

See Real Property Limitation Act, 1833 (c. 27), 

BS. 10, 11. 

1216. Entry amounting to resumption of posses- 
sion-^ — Entry animo possidendl.] — Where resp. 
applied to bring land under the provisions of the 
Real Property Act (26 Viet. No. 9) amended by 
41 Viet. No. 18 & showed a complete documentary 
title & that he was in possession within twenty 
years before such application : — Held : the onus 
was on applts. who were caveators in possession 
to show that appet.’s title had been defeated, that 
is, that his entries on the land when vacant within 
the twenty years had been ineffective, in other 
words, had not been made animo possidendi or had 
been made after his title had been extinguished. — 
SoLLiNQ V. Broughton, [1893] A. C. 656 : 63 
L. J. P. C. 21. 

1217. Judgment.] — An ejectment & con- 
fession of lease, entry, & ouster, without further 
proceeding, not such an actual entry as will be 
sufficient to avoid a fine, or the Statute of Limita- 
tions. — Sterling v, Penungton (1739), 0 Mod. 
Rep. 247 ; 88 E. R. 428, L. C. 

1218. — Necessity for execution.] — In 

an action of ejectment by a mtgee. against a 
mtgor., to recover a house, pltf. gave in evidence 
the mtge. deed, which included the house & some 
other property, & judgment in ejectment for the 
mtged. property obtained in 1847 ; & showed that 
a paper, suggested to have been the declaration in 
ejectment, was, in that year, served on the mtgor. 
& tha;t from 1847 the mtgor., who had till then 
been in possession of all the property, only held 
the house : — Held : there was no evidence of 
possession by the mtgee. or of the creation of 
a new tenancy under him in 1847, so as to prevent 
the operation of the Statute of Limitations,— 
Thorp v. Facet (1866), Har. & Ruth. 678; 35 
L. J. C. P. 349 ; 12 Jur. N. S. 741. 


1219. Mere entry insufDclent.] — The mere 

entry upon land under a claim of right, & attempt 
to twee possession, is not sufficient to prevent 
the operation of the Statute of Limitations, — 
Doe d. Lovell v. SmTH (1844), 3 L. T. O. S. 
53, 126. 

1220. .] — This [Real Property Limita- 

tion Act, 1833 (c. 27), s. 10] evidently applies to a 
mere entry as for the purpose of avoiding a fine 
which may be made by stepping on any corner 
of the land in the night time & pronouncing a 
few words without any attempt or intention or 
wish to take possession (Lord Campbell, C.J.). — 
Randall v. Stevens (1853), 2 B. & B. 641 ; 1 
C. L. R. 641 ; 23 L. J. Q. B. 68 ; 21 L. T. O. S. 
334 ; 18 Jur. 128 ; 118 E. R. 907. 

Annotationa : — Consd. Locke v. Matthews (18C3), 13 C. B. 

N. S. 753 ; Soiling v. Broughton, [1893] A. C. 656. 

1221. .] — ^Brassington v. Llewel- 

lyn, No. 1469, post. 

1222. Removal of portion of premises — 

Declaration to family of occupant.^ — Deft, being in 
adverse possession of a hut & piece of land, the 
lord of the manor entered in the absence of deft., 
but in the presence of his family said he took 
possession in his own right, & he caused a stone to 
be taken from the hut, & a portion of the fence 
to be removed : — Held : these acts were not 
sufficient to disturb deft.’s possession, under 
Real Property Limitation Act, 1833 (c. 27), s. 10. — 
Doe d. Baker v. Coombes (1850), 9 C. B. 714 ; 
19 L. J. C. P. 306 ; 15 L. T. O. S. 90 ; 137 E. R. 
1073. 

AnnotaUpn : — Refd. Worssam v. Vandonhrando (1868), 17 

W. R. 53. 

1223. Entry to give directions — Relating 

to user of land.] — A person using land as a garden 
for more than twenty years, under permission 
from the owner to do so, in order to keep it from 
trespassers, the owner from time to time coming 
on the land & giving directions as to cutting of 
trees, etc. : — Held : ( 1 ) he had not got a title so 
as to enable him to sue a claimant under the owner 
for a forcible entry. 

(2) Every time [the owner] put his foot on the 
land it was so far in his possession, that the 
statute would begin to run from the time when he 
was last upon it (Erle, C.J.). — Allen v, England 
(1862), 3P. &F. 49. 

1224. Entire removal of adverse possession.] 

— If there be adverse possession of land, that 
adverse possession will be interrupted, so as to 
cause the Statute of Limitations to cease to run 
as against the true owner, by the true owner 
entering upon the land, asserting his rights, & 
entirely removing that which constituted the 
possession of the tortious possessor, & as a matter 
of law it is unnecessary for the true owner to go 
on & show that he continued in possession. — 
— Worssam v. Vandenbrande (1868), 17 W. R. 
63. 

1225. Entry after title extinguished.] — 

SoLLTNG V. Broughton, No. 1216, ante, 

1226. By whom entry may be made — Cestui que 
trust.] — The entry of cestui que trust is sufficient 


PART V. SECT. 4. 

12161. Entry amounting to resumji 
' — Entry animo pnasider 

— Where the tnio owner of land 
of Ws right enters upon 
, of the land which is not 

the actual possosplou of another, 
ent^ is deemed to refer to the w] 
land.-~gREAT Western Rv. co 
Lutz (1881), 32 C. P. 166.— CAN. 


1216 il. .] — Arnold v. 

CujfMER (1888), 15 O. R. 382.— CAN. 

o. iVofwrc of poaaeasion 

for jury to determine.] — Fraser v. 
i'RASER (1864), 14 C. P. 70.— CAN. 

1219 I. Mere entry insufficient.] 

— Williams e. McDonald (1874), 33 
U. C. R. 423.— CAN. 

12231. Entry to give direcHona — 

Relaiing to user of land.] — iFostbr v. 
Emerson (1854), 5 Gr. 136.— CAN. 

1223 ii. ,] — Hender- 

son V. Harris (1871), 30 U. C. R. 


360.— CAN. 

1 223 ill. . ] — Workman 

V. Robb (1882), 7 A. R. 389 ; 28 Gr. 
243.— CAN. 

p. By whom entry may he made.] 
— Occasional entries upon the land by 
a relative of deft, for the purpose of 
cutting hay for several yaers after 
deft, has left the land vacant has not 
the effect of continuing his actual 

g ossession beyond that time. — British 
ANAD iAN Loan fie Agency Co. v. 
Farmer (1904), 15 Man. L. E. 693 ; 
24 0. L. T. 273.— CAN. 
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to avoid the Statute of Limitations. — Greb v. 
Rollb (1702), as reported in 1 Ld. Raym. 718 ; 
91 E. R. 1377. 

.4n7wto<ton;— Mentd. Weller r. Golon & Walker (1757), 
1 Burr. 358, 


Sect. 5.— POSSESSION BY CO-OWNER OR 
RELATIVE OF OWNER. 

See Real Property Limitation Act, 1833 (c. 27), 
88. 12, 13. 

1227. Former law — Possession of one possession 
for all.] — P age v, Selfby (1680), Bull. N. P., 
6th ed. p. 102, N. P. 

1228. .] — Ford v. Grey (Lord) (1703), 

6 Mod. Rep, 44 ; 1 Salk. 285 ; 87 E. R. 807. 

1229. .] — CoppiNGER V, Keating 

(1781), cited 1 Bast, at p. 677 ; 102 E. R. 220. 

Annotation : — Befd. Peaceable d. Homblowor v. Bead (1801), 

I East, 568. 

1230. .] — Doe d. Thorn v. Phillips 

(1832), 3 B. & Ad. 763 ; 1 L. J. K. B. 187 ; 110 
E. R. 275. 

Annotation : — Mentd. Pickwoll v. Spencer (1871), L. 11. 6 
Exch. 190. 

1231. Necessity for adverse possession.] — 

Reading v. Royston (1703), 2 Salk. 423 ; 2 Ld. 
Raym. 829 ; 91 B. R. 308. 

Annotations : — Befd. Story -w. WindKor (1743), 2 Atk. 630; 
Hodgkinson v, Fletcher (1781), 3 Dong. K. B. 31 ; Doe 
d. Parker tJ. Gregory (1834), 2 Ad. & El. 14. Mentd. Allam 
V. Heber (1748), 2 Stra. 1270 ; lie Willatts, WiUatts v. 
Artiey, [1905] 1 Ch. 378, 

1232. .] — Story v. Windsor (Lord) 

(1743), 2 Atk. 630 ; 26 E. R. 776, L. C. 

Annotations : — Mentd. Page v. Lever (1794), 2 Vcs. 450; 

JefEerys v. Smith (1820), 1 Jac. & W. 298 ; Jackson v. 
Howe (1830), 9 J, O. S. Ch. 32 ; Fripp v. Chard By., 
Fripp V. Bridgwater & Taunton Canal, etc. Co. (1853), 

II iTare, 241. 

1233. .] — Fairclatm d. Empson v. 

Shackleton (1770)"', 2 Wm. Bl. 690 ; 5 Burr. 
2604; 96E. R. 406. 

Annotations : — Consd. Doe d. Fishar & Taylor r. Prosser 
(1774), 1 Cowp. 217. Reid. Peaceable d. Hornblower v. 
Hoad (1801), 1 East, 568. 

1234. .1 — Doe d. Fishar & Taylor 

r. Prosser (1774), 1 Cowp. 217 ; 98 E. R. 1052 ; 
sub nom. Taylor v. Fisher, Lofft, 768. 

Annotations : — Consd. Peaceable d. Hornblower v. Head 
(1801), 1 East, 568 ; Cholmondoley r. Clinton (1820), 2 
Jac. & W. 1. Distd. Doe d. Thorn v, Phillips (1832), 3 
B. & Ad. 753. Befd. Chalmer v. Bradley (1819), 1 jac. 
& W, 51 ; Price v. Bassett (1836), Donnelly, 123 ; Culley 
V. Doe d. Taylcrson (1840), 3 Per. & Dav. 539 ; Doe d. 
Millett V. MiUett (1848), 11 Q. B. 1030. 

1235. .] — Peaceable d. Hornblower 

V. Read (1801), 1 East, 668 ; 102 E. R. 220. 
Annotations : — Befd. Doe d. Bnri'cll r. Perkins (1814), 3 

M. & S. 271 ; Doe d. Reed v. Taylor (1833), 5 B. & Ad. 675. 


1236. .] — Doe d. Hellings v. Bird 

(1809), 11 East, 49 ; 103 E. R. 922. 

Annotations :—Betd. Culley t>. Doe d. ^Taylereon 0840), 
3 Per. & Dav. 539. Mentd. lie Mills, Mills v. MlUe (1886), 
34 Ch. D. 186. 


1237. .] — Doe d. Souter v. Hull 

(1822), 2 Dow. & Ry. K. B. 38 ; sitfe nom. Dob d. 

V. Hall, 1 L. J . O. 8. K. B. 37. 

Annotations: — Consd. Culley v. Doe d. Taylersou (1840), 
3 Per. & Dav. 539. Befd. Gresley i\ Mousley (1859), 4 
Do G. & J. 78. 


1238. .] — Doe d. Millett v. Millett 

(1848), 11 Q. B. 1030; 17 L. J. Q. B. 202 ; 11 
L. T. O. S. 176 ; 12 Jur, 649 ; 116 E. R. 760. 
Annotation : — Mentd. A.-G. v. Homer (No. 2), [1913] 2 

Ch. 140. 

1239. Effect of statute — Provisions retrospec- 
tive.] — Culley v. Dob d. Taylerson, No. 1017, 
ante. 

1240. .] — Real Propei*ty Limitation 

Act, 1833 (c. 27), s. 12, operates to make the 
possession of tenants in common a separate 
possession, fi*om the time they first became tenants 
in common, & not merely from the time of the 
passing of that statute. — Doe d. Holt v. Hor- 
ROCKS (1844), 1 Car. & Kir. 566. 

1241. Possession deemed separate — Posses- 

sion of co-owner.] — (1) By a marriage settlement 
a husband became entitled to the moiety of an 
estate in fee, which moiety originally belonged to 
his wife. During the coverture the other moiety 
descended to the wife as heiress-at-law of her 


lirother. 

The wife afterwards died in the husband’s life- 
time without issue ; &> the husband from the time 
of her death in Apr. 1815, till a sale of the estate 
in Nov. 1838, remained in unintermpted possession 
of the entire property, without making any acknow- 
ledgment of the title of any other person : — Held : 
this was a case falling within Real Property 
Limitation Act, 1833 (c. 27), s. 16 ; «fc notwith- 
standing the husband’s possession of the moiety 
which descended to tae wife might not be adverse, 
the heir-at-law of the wife not having made his 
claim witliin five years after the passing of the 
Act, was baiTed by the statute. 

(2) A constructive trust may be barred by long 
acquiescence . — Re Manchester Gas Act, Et p. 
Hasell (1839), 3 Y & C. Ex. 617 ; 3 Jur. 1101 ; 
160 E. R. 848. 

1242. .] — Culley v. Doe d. 

Taylerson, No. 1017, ante. 

1243. .] — Doe d. Holt v. Uor- 

HOCKs, No. 1240, aide. 

1244. .] — In ejectment, by the 

heir of J. for two acres of land, it appeared that 
the father of J. more than fifty years before, had 
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1241 1. Effect of statide — Possession 
deemed separate — Possession of co- 
owner.] — Beaumont v. Hociikins 
(1889), 15 V. L. R. 442.— AUS. 

1241 ii. .]— A. being 

seized of a lot of land, died intestate 
in the year 1811, leaving five children. 
B., his second son, took possession of the 
land, & exercised acts of ownership 
over the whole of it until 1824, when he 
conveyed it to deft., who afterwards 
oooupled It; — Held: B.’s possession 
was not limited to his undivided sliai-e, 
but extended over the whole lot, & 
after twenty years the right of the 
heirs of A.*s eldest eon was barred 
by Statute of Limitations. — D oe d. 
M‘Kay t). AUUEN (1861), 2 All. 191. — 
CAN. 

1241 lii. .] — Rykrsk 

V. Teeter (1878), 44 U. C. R. 8.— CAN. 

1241 Iv. .] — Vanvel- 


HOR V. Huohson (1880), 45 U. C. R. 
252.— CAN. 

1241 V. .J — Where one 

of several tenants in common enters 
& dispossesses a trespasser, he Is, as 
regards his co-tenants, in possession 
simply as any stranger would be ; & 
such possession does not enure to the 
benefit of his co-tenants. — H arris v. 
Mudie (1882), 7 A. K. 414 ; 30 C. P. 
484.— CAN. 

1241 vi. .] — PitiDEtJ. 

Rodgkr (1895), 27 O. R. 320.— CAN. 

1241 vii. .] — Myers v. 

Ruport (1904), 4 O. W, n. 365 ; 25 
C. L. T. 8 ; 8 O. L. R. 668.— CAN. 

1241 viii. .] — Between 

00 -owners the exclusive possession of one 
co-owner is to be regarded as adverse 
to the others. Sc such possession for 
the period fixed by Statute of Limita- 
tions is an absolute bar to the right 
to partition. — ^M cDonald r. Rudder- 


ham (1921), 54 N. S. R. 258 ; 56 D. L. R. 
589.— CAN. 

1241 ix. .] — ^Adverse 

possession as between tenants-in- 
common depends not on a severance of 
the tenancy -in -common by partition, 
but on exclusive occupation by one co- 
tenant amounting to an ouster of the 
other. — Amrita Ravji r Shridhar 
Narayan (1908), I. L. R. 33 Bom. 
317.— IND. 

1 241 X. . ] — Stewart v. 

Conynoham (Marquis) (1851), II. Ch. 
R. 534.— IR. 

1241 xi. .] — ^Murphy 

V. Murphy (1864), 11 L. T. 189. — IR. 

1241 xii. .] — The open, 

peaceable, bond fide, possession as of 
right of a definite share of an un 
divided farm for the period of pre- 
scription entitles the possessor to claim 
registration of title to such share. — 
Ex p. Malherbe (1804), 14 C. T. R. 
614.— 41. AFj 
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Sect, 6 . — Acknowledgment of title. Sect. 7 : Svh^ 
eecte, 1 & 2.] 

pltf. is barred by the Statute of Limitations, or 
whether the effect of the statute has been prevented 
by a tenancy at will created between him & deft., 
a letter, written within twenty years of action, to 
pltf., by deft.’s land agent or rent receiver, inquir- 
ing on what terms pltf. will let the property : — 
Held : not to be an acknowledgment of tenancy 
within Keal Property Limitation Act, 1833 (c. 27), 
8. 14, not being by the “ party in possession.” 

(2) Although in an ordinary case it might, 
coupled with subsequent possession, be evidence 
of a tenancy ; — Held : not te be so where the 
parties were tenants in common, so that deft.’s 
possession would have been lawful, independent of 
any consent on the part of pltf. Semble : (3) to 
prove a tenancy at will under the statute, it is 
not sufficient that there has been a tacit 
acquiescence by the owner in an occupation by 
another, but that there should appear to have been 
some actual assent to it, or a recognition of it as a 
tenancy. — Ley v. Peter (1868), 3 H. & N. 101 ; 
27 L. J. Ex. 239 ; 30 L. T. O. S. 367 ; 6 W. R. 437 : 
157 E. R. 403. 

1262. Must be by party in possession — 

Acknowledgment by agent.]— L ey v. Peter, No. 
1261, ante. 

1263. Acknowledgment by defendant’s 

predecessor in title.]— In 1871 a piece of land 
alongside a highway leading over a public bridge 
was enclosed & allowed to be occupied by W., 
who acknowledged the title of the improvement 
comrs. the highway authority. W. died in 1890, 
«& deft, had occupied since & claimed to have 
acquired a title under the Statute of Limitations. 
There was evidence that before 1871 the piece of 
land had been used for loading & unloading barges, 
& for turning cattle on when two lots of cattle 
would otherwise have met on the bridge : — Held : 
the piece of land formed part of an ancient high- 
way & no title had been acquired by deft. — St. 


Ives Corpk. v. Wadsworth (1908), 72 J. P. 73 ; 
6 L. G. R. 306. 

1264. Acknowledgment after title extinguished.] 
— Sanders v. Sanders, No. 1260, ante. 

1265. Acknowledgment lor part of period — Pre- 
sumption of acknowledgment as to remainder.] — 
Sanders v. Sanders, No. 1260, ante. 

1266. Evidence rebutting acknowledgment — Ad- 
missibility of fresh evidence — On appeal.] — 
Sanders v. Sanders, No. 1250, ante. 

Redemption of mortgage.] — See Sect. 12, sub- 
sect. 2, B., post. 


Sect. 7.— DKABIUmES. 

Sub-sect. 1. — In General. 

See Real Property Limitation Act, 1833 (c. 27), 
ss. 3, 4, 7-9, 14 ; Real Property Limitation Act, 
1874 (c. 57), 88.1,2. 

1267. Heir under disability — Death of ancestor 
under disability — Heir protected.] — Cotton’s Case 
(1691), 1 Leon. 211 ; 74 E. R. 194 ; sicb nom. Smy 
V. June, Cro. Eliz. 219. 

Annotations : — C!oilsd. Benyon v. Evelyn (1664), O. Brldg. 

324. Refd. Dl^ton v. Greenvil (1690), 2 Vent. 321. 

Mentd. Foot r. Berkley (1670), 1 Vent. 83 ; Bagshaw v. 

Spencer (1743), 2 Atk. 570 ; Goodrlght d. Fowler v. 

Forrester (1807), 8 East, 552. 

1268. Continuing until death — Right of 

heir to heir.] — A. seised in fee of lands dies leaving 
B. his heir, afeme covert. Upon his death a stranger 
makes a tortious entry on the lands, continues in 
possession, & levies a fine sur cognizance de droit 
come ceo with proclamations. B. afterwards dies 
under covertu^, no entry having been made, on her 
behalf to avoid the fine, leaving C. her heir of the 
age of twenty-one, of sound mind, out of prison, 
& within the realm. The fine is a bar to the right 
of C., unless he make his claim within five years 
after the death of B. 

The rights of those persons who were under 
disabilities & of their heirs, were saved as long as 


A verbal offer by a person In adverse 
possession of land to lease it from the 
owner, or bidding for the land at an 
auction of it by the owner, is not an 
acknowledgment of title within Statute 
of Limitations. — Dob d. St. John 
City (Mayor, etc.) v. Hasson (1857), 
3 All. 451. — —CAN. 


K-,' Aclcnowledgment to third 

parties 'not Ruttan v. 

Smith (1875), 35 U. C. R. 165.— CAN. 


h. 


.] — Hayes v. Coleman 


(1889), Cass. Dig., 2nded. 833.— CAN. 


k. 


.] — Nutson V. Han- 


RAHAN, tl924] 3 D. L. R. 173; affg. 
63 0. L. R. 99.— CAN. 


Agreanent to purchase.] — 

Whore the party in possession signed an 
agreement to purchase the land from 
pltf. : — Held : this, being an acknow- 
ledgment of pltf.’s title by the person 
in possession, took the case out of the 
®"0'tHta--CAHUAC V. Cochrane (1877), 
41 U. C. R. 436.— CAN. 


Acknowledgment to agent.] 


. J — Canada Co. v 

Douglas (1877), 27 C. P. 339.— CAN. 

„ o- _ .] — • Ferguson v 

Whelan (1877). 28 C. P. 112.— CAN. 

P- ] •] — A proposal to pur 

acknowledgment of title 
27, 8. 14. & the 
solr. having carriage is an agent within 
tnat sect, to receive it. — Johnston v. 
Smith, (1896J 2 I, R. 82.— IR. 


. . \ — Applioedion for leave 

Morrison 

AO ur. ooy.— CAN, 


r. 


- • — Offer to purchase. ] — Dono va 

V. Herbert (1884), 4 O. R. 635.— CAI 

Payment for use & occt 

potion.] — The only evidence as to ii 
terruption of prescription consisted < 
a letter oncloslag a cheque in pa;; 

for " use of your interest in ( 
River this year, with the undorstandir 
th(R the navigation of the river is n( 
to be prevented ” : — Held : the niem< 
random was too vague to servo as a 
mterruptlvo acknowledgment. — Ca 
Rouge Pier, Wharf & Dock Co, 
pUCHESNAY (1910), 44 S. C. R. 130 
31 C. L. T. 257.^AN. 


. ■; Tenants in common — Action 

in joint names.] — Where one of two 
tenants In common had posses'iion of 
the laud as against his co-tenant, 
the brhigli^ of an action of eject- 
ment in their joint names, & entry 
of judgment therein, gives a fresh right 
of entry to both & Interrupts the 
prescription accruing In favour of the 
t^ant in possesion. — Handley v. 
A^HIBALD (1898), 82 N. S. R. 1 ; 
affd. on appeal, 30 S. C, R. 130. — CAN. 


_ D. unexecuted decree for posse 

?^*3-“Derhamu. Doyle, 11914] 2 I. J 
135. — IR, 


12641. Acknowledgment of ter title ex- 
tinguished.] — ^An acknowledgment in 
>vritlng after the twenty years will 
not revive a title which the twenty 
years’ possession has extinguished. — 




1264 Iv. .] — Beiole V. Dake 

(1877), 42 U. C. R. 250.— CAN. 

1264 V. .] — Hillock v. Sutton 

(1893), 2 0. R. 648.— CAN. 

1264 Vi. .] — Re M'Clure & Gar- 
rett’s Contract, [1899] 1 I. R. 225. 
— IR. 

1264 vil. .] — Whore the adverse 

poBsossion of land has continued 
beyond the period fixed by Statute of 
Limitations, no subsequent acknow- 
ledgment of title or payment of rent will 
revive the title. — Kawa v. Cameron, 
tl916] N. Z. L. R. 703.— N.Z. 

0 . When time begins to run .] — 
The moment after an aoknowledgmcut 
of title within the meaning of Statute 
of Limitations is made, the time begins 
to run against the person to whom It is 
made.— Burroughs v. M’Creight 
(1844), 1 Jo. & Lat. 290.— IR. 


PART V. SECT. 7, SUB-SECT. 1. 

d. Absence beyond the seas.} — In 
ejectment, absence of pltf. beyond the 
seas at the time when his right accrued, 
is a disability which oxtenas the period 
of limitations. — H enley v. Dumphy 
(1878), 4 V. L. R. (L.) 291.— AUS. 

^ .] — Pltf. being charged with 

high treason, fled from the Province, 
leaving his family on the property 
In question, & they afterwaros joined 
him in the enemy’s country : — Held : 
the circumstances of his leaving should 
have been considered by the jury as 
conclusive of an intention to abandon 
the possession; 8c it could not be 
said that, leaving his family in pos- 
session was the same as Temaluing 
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the disabilities continued, & five years after, but 
no longer ; therefore, the heir not being himself 
disabled, was barred unless he pursued his right 
within the five years after it accrued by the death 
of his ancestor dying under a diability ; & con- 
sequently pltf. in this case was prevented by the 
fine from recovering the lands m question (per 
Cub.). — Dillon v. Leman (179.5), 2 Hy. Bl. 684 ; 
126 B. R. 717. 

1269. Redemption of mortgage — Disability pro- 
visions inapplicable.] — Rapfety v. King, No. 1398, 
post. 

1270. .] — Under the Real Property 

Limitation Act, 1874 (c. 67), the twelve years’ 
bar to a redemption suit from the time when the 
mtgee. took possession or from the last written 
acknowledgment is absolute & not to be extended 
by reason of any disability of the nitgor. — 
Forster v. Patterson (1881), 17 Ch. D. 132 ; 50 
L. J. Ch. 603 ; 44 L. T. 465 ; 29 W. R. 463. 

1271. — The rule that prevailed prior 

to Beal Property Limitation Act, 1833 (c. 27), that 
no lapse of time barred the right of a mtgor. of 
lands to redeem the whole provided he held 
possession of part has been abolished by sect. 28 
of the statute. Accordingly, where a mtgee. has 
been in undisturbed possession of part of the land 
comprised in the mtge. for upwards of twenty 
years, the right of the mtgor. to redeem was held 
to be barred by that sect., although he held 
possession of the remainder of the land. Real 
Property Limitation Act, 1833 (c. 27), s. 16, 
saving the rights of persons under disability, such 
as absence beyond seas, does not apply as between 
a mtgor. & mtgee. — Kinsman v. Rouse (1881), 17 
Ch. D. 104 ; 60 L. J. Ch. 480 ; 44 L. T. 597 ; 29 
W. R. 627. 


Sub-sect. 2. — Infancy. 

See Real Property Limitation Act, 1833 (c. 27), 
ss. 3, 4, 7-9, 14 ; Real Property Limitation Act, 
1874 (c. 67), ss. 1,2,3. 

1272. Delay after disability removed — Majority 
attained — No entry for six years.] — An infant who 
neglects to enter six years after ne comes of age is 
as much barred by the Statute of Limitations from 
bringing a bill for an account of profits, as he is 
from an action of account at common law.- 


Lockey V. Lookby (1719), Free. Oh. 618 ; 1 Eq. 

Oas. Abr. 304 ; 24 E. R. 232, L. 0. 

Annotations : — Reid. Sklnne v. Meyrick (173^ 2 Com. 700 ; 
Hony V. Hony (1824), 1 8Im. & St. 668: Rlcto v. Sallitt 
(1854), 3 De G. M. & G. 782 ; Knox v, Gye (1872), L. R. 

6 H. L. 656 ; Friend v. Yovmg, [1897] 2 421 ; Henry 

V. Hammond (1913), 108 L. T. 729. Mentd. Sturt r. 
Mellish (1743), 2 Atk. 610 ; Maddison v. Aldorson (1883), 

8 App. Cas. 467. 

1273. Possession on behalf of infant — Time does 
not run — Possession by parent.] — L. died seised of 
freehold premises, leaving a 'mdow, & a son by 
her, R., his heir-at-law, twelve years old. The 
widow entered into receipt of the rents, & two 
years afterwards married again, & went to reside 
on the premises, which she occupied ynth her 
second husband during his life, & from his death 
until her own, the whole period of such occupation 
by her being more than fifty years. During her 
occupation she frequently said that the premises, 
after her death, belonged to R. ; but she left a 
will, devising the property to H., her son by her 
second husband, & describing it as having 
descended to her from her mother. After her 
death H., then in possession, promised that he 
would sign an agreement to rent the premises 
under R. but he never did sign it : — Held : upon 
these facts, a jury was not bound to find an adverse 
possession by the widow during the fifty years. — 
Doe d. Rofpey v. Harbrow (1833), 3 Ad. & El. 
67, n. ; 1 Nev. & M. K. B. 422 ; 111 E. R. 338. 

1274. .] — In 1832 pltf., then an 

infant, became entitled to real estate in fee & his 
father entered into possession. In 1836, pltf. 
attained his majority. In 1852 the father died, 
having continued in possession of the property 
down to the time of his death. In 1854 pltf. 
filed his bill against the devisees of his father for 
an account of the rents & profits : — Held : the 
entry of the father in 1832 must be taken to have 
been as guardian of the infant & not as a tres- 
passer ; & the Statute of Limitations, therefore, 
could not be set up. — Thomas v. Thomas (1855), 2 
K, & J. 79 ; 25 L. J. Ch. 159 ; 1 Jur. N. S. 1160 ; 
4 W. R. 135 ; 69 E. R. 701. 

Annotations : — Consd. Polly v. Basoombe (1863), 4 Giff. 390 ; 

Tinker v. Kodwell (1893), 69 L. T. 591. Refd. Wall v. 

Stanwlck (1887), 34 Ch. D. 763 ; Corea v. Appiihamy, 

[1912] A. C. 230 ; Muttunayagam v. Brito, [1918] A. C. 

895. Mentd. Be Biss, Biss v. Biss, [1903] 2 Ch. 40. 

1275. •] — A father was entitled 

in fee to an undivided moiety of gavelkind land, 
& other moiety of which belonged to his wife in 


himself ; the discontinuance com- 
menced when they left ; Sc, being 
abroad then, pltf. was entitled to the 
benefit of the disability. — Butler & 
McNeil v. Donaldson (1855), 12 
U. 0. R. 255.— CAN. 

f. .] — The right given to per- 
sons beyond seas to bring an action 
for the recovery of land within ten 
years after the disability ceases does 
not suspend the right of action during 
the person’s absence. — Dob d. Fitz- 
gerald V. Maxwell (1865), 6 All. 
233.— CAN. 

f . .] — Twiss v.Noblbtt(1869), 

R. Kq. 64. — IR. 

h. Terminaiion of dimbility 

— Onus of proof.] — Tullidoe v. Orr 
(1855), 1 P. E. I. 108.— CAN. 

k. .] — Carr v. 

Thomas (1892), 10 N. Z. L. R. 641. — 

N.Z. 

1. Period of limitation,] — Forty 
years are allowed for the bringing of 
actions for land or rent in case of 
disabilities. The term of forty years, 
however, is not a universal bar. 
Twenty years forms the regular bar. 
But the twenty years run only from 
the time the right first accrued. — 


Petre V. :Mailloux (1858), 8 C. P. 
334.— CAN. 

PART V. SECT. 7, SUB-SECT. 2. 

m. Delay after disability removed 
— Majority attained — No entry for 
siatviory period.) — Shaw v. Shaw 
(1858), 8 C. P. 270.— CAN. 

n. .] — Shea v. Bur- 

CHELL (1894), 27 N. S. R. 235.— CAN. 

o. .] — Lambert v. 

Browne (1871), I. R. 6 C. L. 218.— IR. 

p. .] — Re Maguire 

& M’Clelland’s Contract, [1907] 1 
I. R. 393 ; 42 I. L. T. 182.— IR. 

12781. Possession on behalf of infant 
— Time does not run — Possession by 
parent.] — There is no irrebuttable pre- 
sumption in tho case of a parent Sc 
infant child entitled to undivided shares 
in land as tenants in common, that tho 
parent in possession holds as bailiff ” 
in respeot of the share of the child out 
of possession ; the question for whom 
the possession was taken &; held is 
always a question of fact, though 
ordinarily the finding should be that 
the possession of the parent is that of 
the child. — F ry & MToobe v. Spkare 


(1915), 9 O. W. N. 196 ; 34 O. L. R. 
632.— CAN. 

127311. .] — MaoCor- 

MACK V. Courtney, [1895] 2 I. R. 97. 

— IR. 

1278 iii. .]— Duncan 

V. Duncan, [1920] N. Z. L. R. 108. — 

N.Z. 

Possession by guar- 
didn.] — During minority the guardian 
is a trustee of the lands for the infant, 
& cannot acquire a title to them by 
possession, but after the majority of the 
infant the possession of the guardian 
changes its character & becomes that 
of a stranger. Sc Statute of Limitations 
runs in favour of the guardian or those 
claiming under him. — Clarke r. Mac- 
Donell (1890), 20 0. R. 564.— CAN. 

r, Possession by stranger.) 

— McMahon v. Hastings; [1913] 1 
I, R. 395.— IR. 

t. Possession not as bailiff of infant 
— Time runs from date of adverse posses- 
sion .) — McKinnon v. Brodib (1874), 
9 N. S. R. 410.— CAN. 

a. .] — Where a person 

enters upon tho lands of infants, not 
being a father or guardian, or standing 
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Sed* 7. — IHsdbilUies : Suh-sects. 2, 3, 4 <fc 6. 

Sect. 8.] 

fee. She died in May, 1870, leaving two sons, S. 
& J. J. was then an infant. He attained twenty- 
one in 1877 & died in May, 1884. On the mother’s 
death her moiety descended to her two sons in 
equal shares, as her co-heirs by the custom of 
gavelkind, but the father was by that custom 
entitled to a moiety of the rents of her moiety so 
long as he remained a widower. On the mother’s 
death he entered into the receipt of the whole of the 
rents of her moiety, &; continued in possession, 
without accounting to his sons or acknowledging 
their title in writing, for more than twelve years. 
On the death of J., 1884, his interest descended to 
liis brother S. as heir of the mother. In Feb. 1884, 
the father had married a second wife, & in Nov. 
1884, he died : — Held : (1) as to that one-eighth 
of the property to which J. became entitled in 
possession on the death of his mother, the father 
must be taken to have entered into receipt of the 
rents as bailiff for his infant son, & consequently 
the title of J. was not barred by Real Property 
Limitation Act, 1833 (c. 27), s. 12, & his brother 
S. was entitled to that one-eighth ; (2) as to S.’s 
own one -eighth the same presumption did not arise 
& there being no evidence that the father had 
received rents as agent for S., or had before the 
expiration of the statutory period acknowledged 
his title in writing, or accounted to him for the 
rents, the title of S. to that one-eighth was barred 
by the statute. — Re Hobbs, Hobbs v. Wade (1887), 
36 Ch. D. 553 ; 67 L. .1. Ch. 184 ; 58 L, T. 9 ; 30 
W. R. 445. 

Annotations : — As to (1) Apld. Tinker v. Eodwell (1893), 69 

L. T. 691. Generally, Refd. Garner r. Wingrrove (1905), 

63 W. R. 588. 

1276. .] — Where a father has 

entered into possession of real property as natural 
guardian, & on behalf of his i^ant son, the mere 
fact of the coming of age of the son will jiot alter 
the nature of the father’s possession : & if nothing 
else has been done to change the character of the 
possession, Statute of Limitations will not begin 
to run in favour of a person claiming against the 
son, until the death of the father. — Tinker v. 
Rodwell (1893), 69 L. T. 591 ; 9 T. L. R. 657 ; 
8 R. 1. 

1277. Possession by uncle.] — Tes- 

tator left two infant daughters his co -heiresses- 
at-law, & appointed his brother exor. of his will. 
He died in 1833. The brother entered into 
possession, kept down the interest on a mtge., 
& made permanent improvements. He died in 


1858, when his widow as administratrix continued 
in possession, paid off the mtge. & procured a 
transfer of it to herself. One of the co -heiresses 
died in 1834, an infant, the other married in 1843, 
being then still an infant, &> she & her husband now 
^ed this bill for an account & to redeem the mtge. : 
— Held : there had been no adverse possession by 
the imcle against his nieces, & decreed accordingly. 
— Pelley V. Basoombe (1865), 6 New Rep. 231 ; 
34 L. J. Ch. 233 ; 11 L. T. 722 ; 11 Jur. N. S. 62 ; 
13 W. B. 306, L. JJ. 

1278. Possession by purchaser.] — 

Young v. Harris, No. 1347, post. 

1279. .] — A party in possession of an 

infant’s estate, under a voidable deed, treated as 
his bailiff, & made to accoimt for the rents for more 
than six years before the ffling of the bill. — 
Nanney V. Williams (1856), 22 Beav. 452 ; 62 
E. R. 1182. 

Annotations: — Refd. Pelly v. Baaoomb (1863), 4 Olff. 390. 
Mentd. Hall v. Hall (1873), 8 Ch. App. 430. 

Protection of Infant’s property generally.] — See 

Infants, Vol. XXVIII., pp. 190 et seq. 


Sub-sect. 3. — Coverture. 

See Real Property Limitation Act, 1874 (c. 57), 

8. 3. 

See, now, Married Women’s Property Act, 1882 
(c. 75), 88. 1, 6, 12. 

1280. Marriage & title to property accruing 
before 1883 — Disability removed by disco verture.J — 

In an action for a forfeiture under 32 Hen. 8, 
c. 9, 8. 2, against the buyer of a right of entry, 
since Real Property Act, 1845 (c. 106), s. 6, the 
onus is upon pltf. to prove not only that the title 
purchased was bad, but also that the buyer knew 
that it was “ pretenced,” i.e. fictitious, or bad in 
fact. The mere fact that the right purchased was 
barred by the Statute of Limitations at the time 
of the purchase does not necessarily render the 
title “ pretenced ” within 32 Hen. 8, c. 9. 

As far as one of the co-parceners was concerned, 
the statute had not run because six years had not 
elapsed since the death of her husband (whom 
she married in 1855, & who died in 1876). Ho 
right was therefore alive in 1 880 by Real Property 
Limitation Act, 1874 (c. 57), s. 3 (Denman, J.). — 
Kennedy v. Lyell (1885), 15 Q. B. D. 491 ; 53 
L. T. 466 ; 1 T. L. R. 494 ; 1 Cab. & El. 584. 

1281. Disability of coverture operative.] — 

Hounsell V. Dunning, No. 1209, ante. 


in any fiduciary relation to the owner, 
Sc remains In possession for the statu- 
tory period, the rights of the infants will 
ho barred . — Re Taylor (1881), 28 Gr. 
640.— CAN. 


b. Possession hy aunt.] 

— Moloney t?. Moloney (1924), 58 
I. L. T. 81.— IR. 


o. When time begins to run — 
From majority .}— right of a min or 
to sue may be exercised by any one 
duly appointed on bis behalf durl^ 
his mbiority, or by the infant bimseif, 
within the time limited by Limitation 
Act, 1877, after attaining his majority. 
— Khodabux V. Budrkk Narain 
Singh (1881), I. L. R. 7 Calc. 137 ; 8 
C. L. U. 306.— IND. 


d* .] — Maharaja Jaoa- 

DiNDRA Nath Roy Bahadur v. Rani 
Hemanta Kdmari Debi (1904), 20 
T. L. R. 718.— IND. 

e. Infant purchaser — Time con- 
tinues to rim.)- — Where a map permits 
another to enter Into possession of a 
piece of land, & eighteen months after- 


wards conveys it to an Infant, the latter 
cannot on the ground of disability 
extend the period of limitation beyond 
twenty years. — Stevens v. Good all 
(18831, 2 N. Z. L. R. (S. C.) 5.— N.Z. 


PART V. SECT. 7, SUB-SECT. 8. 

f. Suspension of cause of action — 
Married infant — Time runs from re- 
moval of disability.]— Stabkik v. Parks 
(1849), 1 AU. 656.— CAN. 

g. .] — Doe d. 

Ebtabrooks tJ. Harris (1850), 2 All. 
42.— CAN. 

h. .] — Ingalls v. Reid (1865), 

16 C. P. 490.— CAN. 

k. Removal of disability — By «fa- 
tute.] — In an action of trespass : — 
Held: the wife's disability of ooverture 
having been removed in 1876, by 38 
Viet. 0 . 16, Statute of Limitations ran 
against her from that time, & deft, had 
acquired a good title by possession 
against her. — OA&fEBON r. Walker 


(1889), 19 O. R. 212.— CAN. 

l. .] — McDonald v. Rud- 

DBRHAM (1921), 64 N. S. K. 258 ; 60 
D. L. R. 589.— CAN. 

m. Separate property.] 

— Notwithstanding R. S. O., 1877, 
o. 125, B. 20, a married woman is still 
entitled under 21 Jac. 1, c. 16, to biing 
the action in respect of her separate 
property within six years after be- 
oomlng discovert.— Carroll v. Fii'Z- 
OBRALD (1889), 6 A. R. 322.— CAN. 

n. .1 — Booth v. 

Purser (1838), 1 I. Eq. R. 43. — IR. 

o. Possession of wife — Possession for 
husband.] — When a husband & vme 
are living together, the possession of 
any property on which they ore living 
or wnion is oooupled by them must 
ordinarily be attributed to the husband 
as the head of the family, Sc the wife 
oeumot acquire title to the property for 
herself by length of possession under 
Real Property Limitation Act, 1902. 
—Callaway v. Platt (1007), 17 Man. 
L. R. 486 ; 0 W. L. R. 467.— CAN. 


Part V.— Land or Kent. 
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Sub -SECT. 4. — Disability After Time has 
Begun to Hun. 

1282. Time continues to run — Notwithstanding 
disability.] — Floyd v, Mansell (1726), Gilb. Ch. 
185 ; 25 E. R. 130, L. C. 

Annotation: — Mentd. Bradieh v. Gee (1754), Amb. 229. 

1283. ,] — Knowles v. Spence (1729), 

Mos. 225 ; 1 Eq. Cas. Abr. 315 ; 25 E. K. 362, 

L. 0. 

1284. .] — Deft, in replevin avowed the 

taking of the goods for arrears of an ancient quit 
rent issuing out of a tenement held of him as lord 
of a certain manor by fealty & Qa. rent. Pltf. 
pleaded non tenuit. The last payment was made 
on Jan. 25, 1825, for rent due on Oct. 11, 1824. 
The distress was made on May 13, 1845 ; — Held : 
by the operation of Real Property Limitation 
Act, 1833 (c. 27), ss. 2, 3, & 34, the rent 
was extinguished by the lapse of twenty years 
from the day on which the last payment was 
made ; & the limitation need not be pleaded 
specially, but was available under the plea of non 
tenuit. 

The inconvenience of a person coming under 
disability after the receipt of rent, & before the 
right of action, etc., accrued, was strongly pressed, 
&; is indeed more substantial ; but it is to be 
observed, that the legislature, in passing this Act, 
has in a much more important instance left the 
rights of persons under disability unprotected, 
inasmuch as sect. 42, which bars the recovery of 
arrears after six years, has no proviso in favour of 
such persons. The circumstance, therefore, of 
their not being perfectly protected by sect. 16, 
does not afford a ground for presuming against a 
construction which involves that consequence 
(Patteson, J.). — De Beauvoir v. Owen (1850), 
6 Exch. 166 ; 19 tj. J. Ex. 177 ; 14 L. T. O. S. 
490 ; 14 J. P. 174 ; 155 E. R. 72, Ex. Oh. ; affg. 
S. C. 8ub nom. Owen v. De Beauvoir (1847), 16 

M. & W. 547. 

Annotations : — Refd. Chichester r. Hall (1851), 17 L. T. O. S. 

121 » Zouche V. Dalbiac (1875), L. K. 10 Exch. 172. 

Mentd. Irish Land Commission v. Grant (1884), 10 App. 

Cas. 14 ; Howitt v. Harrington, [1893] 2 Ch. 497 ; Jones 

V. Withers (1890), 74 L. T. 572. 

1286. .J — Murray r. Watkins, No. 

1293, j>08t. 

1286. .] — Where time under Real 

Property Limitation Act, 1874 (c. 57), has com- 
menced to run in favour of a person in possession 
of land against an owner who is under no dis- 
ability, the running of the time is not interrupted 
by the infancy of a person succeeding to the 
owner’s interest, even if the legal title is in trustees. 
— Garner v. Wingrove, [1905] 2 Ch. 233 ; 74 
L. J. Ch. 545 ; 93 L. T. 131 ; 53 W. R. 588 : 49 
Sol. Jo. 682. 

1287. Disability of one co-parcener — Title of 
other not preserved.] — If an estate descend to 
parceners, one of whom is under a disability, 
which continues more than twenty years, & the 
other does not enter within twenty years, the 
disability of the one does not preserve the title 
of the other after the twenty years elapsed. — 
Roe d. Langdon v. Rowlston (1810), 2 Taunt, 
441 ; 127 E. R, 1149. 


Sub-sect. 6. — Successive Disabilities. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 18, as amended by Real Property Limitation Act, 
1874 (c. 57), s. 9. 

1288. Whether extended period allowed — Dis- 
ability In different persons.] — Real Property 
Limitation Act, 1833 (c. 27), s. 18, which provides 
that when any person who was under disability 
at the time of his right to bring an action to recover 
any land first accrued shall die under disability, 
no time to bring an action to recover the said 
land, beyond the period of twenty years after the 
right first accrued, or ten years after the time at 
which such person died shall be allowed, by reason 
of the disability of any other person, is so far 
retrospective as to extend to a case where the 
firet person under disability died before the passing 
of the Act. — Devine v. Holloway (1861), 14 
Moo. P. C. C. C. 290 ; 4 L. T. 190 ; 9 W. R. 642 ; 
15E.R. 314, P. C. 

1289. .] — Murray v. Watkins, No. 

1293, post. 

1290. Disability In one person.] — When the 

person to whom the right to bring an action for the 
recovery of land accrues is under a disability, k> 
before the removal of that disability, the same 
person falls under another disability. Real Property 
Limitation Act, 1833 (c. 27), s. 16, preserves his 
right to bring an action until ten years after the 
removal of the latter disability. In 1833 pltf. 
became entitled to land, which deft, then entered 
into possession of, & continued to occupy until 
action brought. At the time when pltf.’s title 
accrued she was an infant ; she married under 
age, & continued under coverture until the time 
of bringing this action in 1870. In an action 
by herself & her husband in her right to recover the 
land : — Held : the action was maintainable, not- 
withstanding that more than twenty years had 
elapsed since the title accrued, & more than ten 
years since the removal of the disability of infancy. 

-Borrows v. Ellison (1871), L. R. 6 Exch. 128 ; 
40 L. J. Ex. 131 ; 24 L. T. 365 ; 19 W. R. 350. 

1291. Redemption of mortgage.] — Forster 

V. Patterson, No. 1270, ante. 


Sect. 8.— ESTATES TAIL. 

See Real Property Limitation Act, 1833 (c. 27), 
ss. 21, 22. 

1292. Tenant In tail barred — Issue in tail barred.] 

— In ejectment, pltf. proved that A., being seised 
in fee of the land in question, devised it to the 
father of pltf. in tail general, <te died in 1799. 
Pltf.’s father received the rents & profits from 
1799 to 1807, at which time he was succeeded by 
a person through whom deft, obtained possession ; 
— Held : under Real Property Limitation Act, 1833 
(c. 27), B. 21, since the tenant in tail was barred, 
the issue in tail was also barred, — Austin v. 
Llewellyn (1853), 9 Exch. 276 ; 2 C. L. R. 408 ; 
23 L, J. Ex. 11 ; 156 E. R. 118. 

1298. .] — Pltf.’s mother was tenant 

in tail by descent of certain property which was 
entailed by the will of testator who died in Jan. 
1811, & she became entitled to the possession of 
the property on the death of R., which took place 


PART V. sect. 7, SUB-SEOT. 4. 

1282 i. Time eontinuea to run — Not- 
withstanding disability.] — Pltf. preyed 
ossesslon of nine acres of land deeired 
y him since 1847, more than twenty 
years. Deft.’s father died in 1850, 


deft, being then only about four years 
old : — Held .* pltf. as to this portion 
was clearly entitled by possession, lor 
the statute having begun to run ag^iinst 
deft.’s father, would continue as against 
deft., notwithstanding her infancy. — 
WiOLE V. Stewart (1870), 28 U. 0. H. 


427.— CAN. 

PART V. SECT. 7, SUB-SECT. 6. 
12901. Whether eaiended period alUywed 
— Disewtlity in one person.}— Supple’s 
Le^eb V. Raymond (1830), Hayes, 0. 
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Sect, B.- S8iaie8 tail. Sect 9 ; Sub-sects, 1 <fe 2.] 

in Nov. 1871, at which time pltf.’s mother was 
under no disability either of coverture or infancy. 
She married in 1876, & died in 1882, without ever 
having acquired possession of the property. 
Upon her death pltf. became entitled to posses- 
sion as her issue in tail, & in 1889 he com- 
menced an action to enforce his right to such 
possession 

The point of law raised by the pleadings in the 
action was set down for hearing before the trial, 
the question being whether pltf., not having 
claimed or taken possession until after the expira- 
tion of twelve years from Nov. 1871, & who was an 
infant on his mother’s death, & also at the date of 
the action, was entitled to the benefit of his 
infancy to prevent Beal Property Limitation Act, 
1874 (c. 67), from running; — Held: (1) as pltf. 
claimed through his mother, as a tenant in tail, 
the right to possession first accrued to her ; (2) as 
there had been no possession by either of them for 
twelve years, the statute applied ; & pltf. was not 
now entitled to claim the property. — ^Murray v. 
Watkins (1890), 62 L. T. 796. 

Annotations: — As to (1) Refd. Gamer v. Winflrrove, [1905] 

2 Ch. 233. As to (2) Apprvd. Gamer f. Wln^ove, [1905] 

2 Ch. 233. 

1294. Time commencing to run against tenant 
in tail — Continues against remainderman — Though 
under disability.] — Estate tail to A., remainder in 
tail to B., remainder to C. A. died, then B. died 
within twenty years, & C. became entitled in 
possession, being at the time under disability : — 
Held : Beal Property Limitation Act, 1833 (c. 27), 
ss. 21, 22, commenced running against C. from the 
death of A, ; & having commenced to run, C. was 
not saved from its operation under sect. 16 by 
being under disability when her right accrued in 
possession. — Goodall v. Skerratt (1856), 3 
Drew. 216 ; 3 Eq. Bep. 295 ; 24 L. J. Ch. 323 ; 
26 L. T. O. S. 6 ; 1 Jur. N. S. 57 ; 3 W. B. 152 ; 
61 E. B. 885. 

1295. Estate tail inalienable by statute — Limita- 
tion not applicable.] — By a private Act, certain 
lands were limited to certain members of the N. 
family in succession in tail male, with limitation 
over to Queen Mary, her heirs & successors, pro- 
vided that “ no feoffment, discontinuance, fine, 
or recovery, with voucher or otherwise, or any other 
act or acts thereupon to be made, done, suffered 
or acknowledged of the premises or parcel thereof 
by the said N.’s or any of them, or by any of the 
heirs male of their several bodies, should bind or 
conclude in right, or put from entry Queen Mary, 
her heirs & successors, or any of the heirs in tail, 
or any to whom the premises or any parcel thereof 
should descend, revert, remain,” etc. In 1781 the 
then tenant in tail in possession of the entailed 
lands, as heir male of the body of E., granted a 
lease for three lives of part of the entailed lands. 
The last of the three lives expired in 1832, since 
which time no rent had been paid to the tenants in 
tail, nor had their titles been acknowledged in 
any way : — Held : the present heir in tail male of 
B. was not barred by Beal Property Limitation 
Act, 1833 (c. 27). — Abergavenny (Earl) v. Brace 
(1872), L. B. 7 Exch. 146 ; 41 L. J. Ex. 120 ; 
26 L. T. 614; 20 W. B. 462. 

Annotations : — Consd. Bobbettr. S. E. By. (1882), 9 Q. B. D. 

424. Beld. Brighton Corpn. v. Brighton Grdns. (1880), 6 

C. P. I>. 308. Mentd. Wimbledon & Putney Commons 

Conservators v. Nicol (1894), 10 T. L. R. 247. 

When time begins to run.] — See Sect. 3, sub- 
sect. 3, B., ante. 


Sect. 9.~EQU1TABLE RIGHTS TO REAL 
PROPERTY. 

Sub-sect, 1. — In General. 

See Beal Property Limitation Act, 1833 Cc* 27), 
s. 24 ; Beal Ihoperty Limitation Act, 1874 (c. 67). 

1296. General rule — Limitation applicable to 
equitable claims.] — St. Mary Magdalen College, 
Oxford (President, etc.) v, A.-G., No. 1061, 
ante. 

1297. .] — ^Blackburn v. Blackburn 

(1891), 36 Sol. Jo. 27, C. A. 

1298. If equitable rights analogous to 

legal rights.] — So long as the relation of landlord 
& tenant subsists, the right of the landlord to rent 
is not barred by non-payment, except that under 
Beal Property Limitation Act, 1833 (c. 27), s. 42, 
the amount to be recovered is limited to six years. 

Beal Property Limitation Act, 1833 (c. 27), 
s. 24, only bars equitable rights so far as they would 
have been barred if they had been legal rights. — 
Archbold v. Scully (1861), 9 H. L. Cas. 360 ; 
6 L. T. 160 ; 7 Jur. N. S. 1109 ; 11 E. B. 709, 
H. L. 

Annotations : — Refd. Webster r. Southey (1887), 36 Ch. D. 

9; Bolebton v. Beigbton (1896), 64 L. J. Cb. 790; lie 

Astley & TyldcsJoy Coal & Salt Co. & Tyldesley Coal Co. 

(1899), 08 L. J. Q. B. 252 ; Dominion Coal Co. v. Maski- 

nongre S.S. Co., [1922] 2 K. B. 132. Mentd. Lo Clcrc v. 

Greene (1873), 22 W. R. 428. 

1299. To what claims limitations applicable — 
Prevention of setting up outstanding terms.] — 

The Statute of Limitations may be pleaded in 
bar to a bill to prevent the setting up of outstanding 
terms. — Jermy v. Best (1819), 1 Sim. 373 ; 67 
E. B. 617. 

1300. Recovery of title deeds.] — The dean 

& chapter of W. made a lease of a manor to D. ; 
which expired in 1820. In 1822, the dean & 
chapter applied to D. by letter, requiring him to 
deliver up the ct. rolls & title deeds relating to the 
manor. There was no evidence as to the cir- 
cumstances attending the letter, or as to what 
took place in consequence of the letter. In 1844, 
the dean & chapter filed a bill against D., for a 
delivery of the ct. rolls & title deeds. D. pleaded 
the Statute of Limitations ; — Held : the dean & 
chapter had no right in equity to enforce the 
delivery up of the ct. rolls or title deeds. — Wells 
(Dean & Chapter) v. Doddington (1845), 2 
CoU. 73 ; 14 L. J. Ch. 304 ; 5 L. T. O. S. 170 ; 9 
Jur. 768 ; 63 E. B. 642. 

Annotation: — Consd. Beaumont r. Jeffery, [1926] Ch. 1. 

1301. Discovery in aid of ejectment.] — 

To a bill of discovery in aid of an action of eject- 
ment, the ct. held a plea of the Statute of Limita- 
tions to be good. — Scott v. Broad wood (1846), 
2 CoU. 447 ; 16 L. J. Ch. 257 ; 7 L. T. O. S. 80 ;’ 
10 Jur. 214 ; 63 E. B. 809. 

1302. Exoneration of devised realty — From 

payment of debts.] — Testator, being seised of real 
estate subject to mtge. debts, devised one moiety 
to A. in taU & the other to B. in tail, & died in 
1819. In 1827, B. died without having barred the 
entail, & her estate descended to the co-heirs of 
testator. In 1851, it was ascertained in a suit for 
the administration of testator’s personalty, that 
his personal estate was insufficient to discharge 
the mortgage debts. BiU filed by A. to have her 
moiety exonerated out of the descended moiety ; — 
Held: she was entitled, & her right was not 
barred by length of time ; but she was entitled 
to interest only from the filing of the biU, — 
NEWHOU8E V. Smith (1854), 2 Sm. G. 344 ; 2 
W. R. 618; 66E. B. 429. 

1808. Partition action.] — Thornton 

France No. 1397, posL 
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1804. Rights as against purchaser — With notice 
of defective title.] — ^A. contracted to purchase real 
estate* & died* having made his widow his universal 
devisee & legatee. The widow married B. who, 
in 1793, took a conveyance of the premises con- 
tracted to be purchased by A. to himself & a 
trustee, reciting the contract by A., his will & 
death* the marriage of his widow with B. ; & 
that “ thereupon B. became entitled to the 
beneficial interest in the purchase.” B. in 1817 
sold the premises to 0., & C. took a conveyance 
from B. & his trustee, reciting that, by certain 
good & sufficient assurances in the law, the pre- 
mises stood limited to B. the trustee, but not 
reciting the deed of 1793. The widow died, leaving 
her heir-at-law an infant, who came of age in 1826 
in the lifetime of B. The bill was brought by the 
heir in 1836, after the death of B., for a conveyance 
of the estate ; — Held : (1) the recital in the deed 
must be understood as stating that the widow was 
devisee of the purchased premises, & that the 
title of B. accrued by the marriage ; (2) the ct. 
would not presume, in favour of a purchaser, that 
B. had any other title than was so represented ; 

(3) C, must be presumed to have been cognisant 
of, & to have taken the title of B., his vendor ; 

(4) the equitable title of the heir-at-law of widow 
was not affected by the lapse of time ; & the heir- 
at-law was entitled to the decree for a conveyance 
of the estate. — N ebsom v. Clarkson (1842), 2 
Hare, 163 ; 12 L. J. Ch. 99 ; 6 Jur. 1065 ; 67 
E. R. 68 ; axthsequent ‘proceedings (1845), 4 Hare, 
97. 

Annotation : — As to (3) Consd. Parkinson v. Hanbnry (1867), 

L. K, 2 H. L. 1. 

1305. Rights as against trespasser — With notice 
of equities.] — A. being the owner in fee of estate 
K. & other estates in Ireland, subject to a mtge. in 
fee, by a deed of Feb. 1807, which upon the face 
of it was for valuable consideration, purported to 
convey these estates to trustees in fee, upon trust, 
for himself for life, remainder to his eldest son, B., 
then unmarried, for life, remainder to B.’s first & 
other sons, in tail male, etc. In June, 1807, A. 
& B. by deed, which on the face of it did not appear 
to be for value, purported to convey estate K. to 
trustees in fee, upon trust for A. for life, remainder 
to W.,a younger son of A., for life, remainder 
W.’s first & other sons in tail male, therebv in 
effect, treating the previous deed as cancelled. 
A. died in 1808, when W. entered into possession 
of estate K. & either he or applt., J., his eldest 
son, had remained in possession ever since. In 
1811 the mtge. was paid off by B. & the legal fee 
in estate K. was conveyed to him. In 1816, W. 
‘married, upon which occasion estate K. was made 
the subject of settlement. In 1837, B. died, 
leaving reap., J., his eldest son, his heir-at-law & 
in tail. In 1844, J. claimed estate K. under 
the deed of Feb. 1807, & brought his ejectment 
against J. but failed, the judge who tried the case 
being of opinion, & so directing the jury, that 
pltf. was barred by the Statute of limitations, & 
the twenty years’ possession of deft. J. then 
brought his suit in equity to obtain possession of 
estate K. &; that the reconveyance of the legal 

PART V. SECT. 9, SUB-SECT. 1. 

1806 1. Possession of receiver — Ac- 
knowledgment of claim of outside incum- 
brancer — Possession on behalf of in- 
(mmhrancer,}— The appointment of a 
reoeiver over the estate of a minor does 
not prevent Statute of Limitations 
from running against an inoumbranoer 
on that estate \^o is not a party to the 
order appointing him, allhotifl^ the 
report, nudlng that a receiver should 

J. — VOL. XXXII. 


fee in 1811 might be declared to have been obtained 
by B. as a trustee for the parties claiming under the 
deed of Feb. 1807 : — Held: (1) the deed of Feb. 
1807, should be treated as a deed for value* & that 
of June, 1807 , as not for value ; (2 ) the fee acquired 
under the Statute of Limitations did not create 
any bar in this case, for the possession of W. & 
his son was to be treated exactly in the same way 
as if he had obtained the legal fee by conveyance, 
in which case tl^e trusts of the deed of Feb. 1807, 
would have attached.— Scott v. Scott (1854), 4 
H. L. Cas. 1065 ; 23 L. T. O. S. 27 j 18 Jur, 765 ; 
10 E. R. 779, H. L. 

1806. Possession of receiver — Acknowledgment 
of claim of outside Incumbrancer — Possession on 
behalf of Incumbrancer.] — The possession of a 
receiver in a suit is primd facie the possession of the 
parties who obtained his appointment ; but the 
solrs. of the parties who had obtained the appoint- 
ment of a receiver having written a letter to the 
solr. of an outside incumbrancer stating that the 
balances of the rents would be paid him ; — 
Held : the possession of the receiver thereby 
became the possession of the outside incumbrancer 
also, for the purpose of preventing the Statute of 
Limitations from running against him. — Penney 
V. Todd (1878), 26 W. R. 502. 


Sub-sect. 2. — ^Actions for Waste. 

See Real Property Limitation Act, 1833 (c. 27), 
B. 24. 

1307. Equitable waste — Time runs from death 
of tenant for life.] — The statutory rule, which 
gives to a remainderman twenty years from the 
time when his title accrues in possession for bring- 
ing an action or suit for the property, applies to 
a claim for compensation for equitable waste, as 
well as to a claim to the land itself. Therefore 
an account of equitable waste was decreed against 
the estate of the tenant for life thirty-eight years 
after the waste was committed, the title of pltf. 
as remainderman in taU, having accrued within 
twenty years before the filing of the biU. — Leeds 
(Duke) v. Amherst (Earl) (1846), 2 Ph. 117 ; 16 
L. J. Oh. 6 ; 10 Jur. 956 ; 41 E. R. 886, L. 0. 

Annotations: — Oonsd. Dash wood v. Magniac, f 18911 3 Ch. 

306. Mentd. Morris v. Morris (1847), 8 L. T. O. S. 510 ; 

Morris v. Morris (1858), 28 L. J. Ch. 329 ; Somorsotshiro 

C06d Canal O). v. Haroourt (1858), 2 Do G. &; J. 596 ; 

Gent V. Harrison (1859), Johii. 517 ; Bright v. Legertou 

(1861), 2 De G. F. Sc J. 606 ; Bagot v, Bagot, Legge v. 

Legge (1863), 32 Beav. 509 ; Hogg v. Scott (1874), L. R. 

18 Eq. 444 ; Do Bussohe v. Alt (1878), 8 Ch. D. 286; 

Northumberland v. Bowman (1887), 56 L. T. 773 ; Phillips 

V. Homlray, 11892J 1 Ch. 485. 

1308 . Effect of delay.] — Time is a 

bar in equity to state demands, independent of the 
Statute of Limitations. 

Bill by tenant for life in remainder against the 
representatives of a prior tenant for life, for an 
account of timber improperly cut, dismissed with 
costs, on account of the delay, the biU not having 
been filed until nearly twenty years after the death 
of the first tenant for life. — Harcourt v. White 

stranger, yet It wiU serve to prevent, 
at least in a ct. of equity time from 
running in favour of a stranger to the 

(1842), 3 Dr. & 

War. 104. — IR. 

PART V. SE<rr. 9, SUB-SECT. 2, 

q. Legal waste — Time runs from 
commission of waste — Cutting down <in»- 
ftsr.J^iMPSON V. Simpson (1879), 3 
L. R. Ir. 308.— IR. 

H B 


be appointed, states that the estate is 
su^eot to the incumbrance in question. 
— KYME V. Dionam (1842), 4 X. Eq. li. 
562.— IR, 

180611. .] — Harris- 

80 N V. DuiQNAN (1842), 2 Dr. Sc War. 
295.— IR. 

p. Time continues to run.) 

— Though the appointment of a receiver 
does not prevent the bar of Statute of 
Limitations from operating against a 
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Sect, 9,^F^iiable righis io real 'property : Svb- 
sects, 2 8. Sect. 10 : Svh-aect. 1.] 

(1860), 28 Bear. 303 ; 30 L. J Oh. 681 ; 3 L. T. 
4 ; 6 Jut. N. S. 1087 ; 8 W. R. 716 ; 64 £. R. 382« 
^nnoteWon Mentd. AlnsUe v. Haroourt (1860), 28 Beav. 


313. 

1309. Legal waste — Time runs from commission 
of waste — Suspension of time during minority of 
remainderman.] — In 1831, & again in 1842, 1843, 
& 1844, A., tenant for life, impeachable for waste, 
with remainder in fee to his son B., cut timber A 
i*eceived the proceeds. B. came of age in 1834, 
lived with & was in partnership with A. for some 
years, & died intestate in 1844, leaving O. his 
only son & heir-at-law. A. took out administra- 
tion to B.'s es^te, during 0.*s minority, & died in 
1 864. C. came of age in 1865, took out administra- 
tion to B., & in 1866 filed a bill against A.’s exor. 
for an accoimt of the proceeds of the timber. 

The Judge having held that the rights of suit 
which accrued to B. in 1842, 1843, & 1844, were 
barred by the Statute of Limitations ; & if not, 
by the conduct of the parties : — Held : the rights 
or suit were not barred by acquiescence ; & 

although commencing in 1842, 1843, & 1844 
respectively, they were suspended during the 
period that A. was B.’s administrator & hence they 
were subsisting at the date of the filing of the bill. — 
Seagram v. Knight (1867), 2 Ch. App. 628 ; 36 
L. J. Ch. 918 ; 17 L. T. 47 ; 16 W. R. 1162, L. 0. 


Annotations : — Consd. lie Benzon, Bower r. Chetwynd (1914), 
83 L. J. Ch. 658. Refd. Dashwood v. Magniac, [1891] 
3 Ch. 306. 


1810. .] — In a case of legal waste 

he has primd facie only six years after the act of 
waste. Here the remainderman did not come into 
existence till 1863, the action was commenced 
in 1889, that is, within six years after he attained 
twenty-one (Kay, J.). — Dashwood v. Magniac, 
[1891] 3 Ch. 306 ; 60 L. J. Ch. 809 ; 66 L. T. 811 ; 
7 T. L. R. 629, C. A. 

Annotations : — Uentd. Re Chaytor, [1900] 2 Ch. 804 ; 
Pardoe r. Pardoo (1900), 82 L. T. 647 ; Chaytor v, Trotter 
(1902), 86 L. T. 33 ; Re Trevor-Batyo’s Bettlmt., Bull v. 
Trevor-Batye, [1912] 2 Ch. 339 ; lU Hall, Hall v. Hall, 
[1916] 2 Ch. 488 ; Lloyd-Jouoe v. dark-Lloyd, [1919] 
1 Ch. 424. 


1311. Cutting down & sale of timber.] 

— Higginbotham v. Hawkins, No. 1719, post. 

1312. Tenant for life also owner of first 

estate of Inheritance.] — Semble : a claim in equity 
against the estate of a deceased tenant for life, 
who was also owner of the first estate of inheritance, 
for acte of waste committed by him, first arises 
at the death of such tenant for life &> must be 
made within six years of that date. — ^Bibch- 
WoLPE V. Birch (1870), L. R. 9 Eq. 683 ; 39 
L. J. Ch. 346 ; 23 L. T. 216 ; 18 W. R. 694. 


Sub-sect. 3. — Effect on Beneficiary where 
Trustee Barred. 

1313. Whether cestui que trust barred also.] — 

(1) The rule in this ct., that the Statute of Limi- 
tations does not bar a trust estate, holds only as 
between cestui que trust & trustees, not between 
cestui que trust & trustee on one side & strangers 
on the other, for that would be to make the statute 
of no force at all, because there is hardly any 
estate of consequence without such trust, & so 
the Act would never take place ; dt therefore, 


where a oestm trust & his trustee are both out 
of possession mr the time limited, the party in 
possession has a good bar against them both 
(Lord Hardwicee, 0.). 

(2) There ihay be a case where the circumstance 
of concealing of a deed shall prevent the statute’s 
hairing, but then it must be a voluntary & fraudu* 
lent detaining ; for to say that newly having an 
old deed in one’s possession shall deprive a man of 
the benefit of the Act is going too far, &> would 
be a hard construction of a statute made for the 
quieting possessions (Lord BLardwioke, C,). — 
Lbwellin V. Mackworth (1740), 2 Eq. Oas. 
Abr. 679 ; 22 E. R. 488 ; sub nom. Llbvellyn v. 
Mackworth, Barn. Ch, 446, L. 0. 

Annotation : — CteneraUpt Mentd. CTodrington v, Lindsay 

(1873), 8 Oh. App. 678. 

1314. .] — Where the estate out of which a 

rentcharge issued passed to a bkpt.’s assignee 
under a certificate of title negligently granted to 
the bkpt. free of incumbrance : — Held : in an 
action brought by the beneficiaries against the 
Registrar-General for compensation out of the 
assurance fund created by the Act, their rights, 
being under the Act independent of the trustees 
& being saved by the provisions of the Act in 
regard to persons under disability, could be en- 
forced notwithstanding that their trustees’ rights 
were barred. 

The circumstance that the trustees are barred 
by limitation is no ground for holding that the 
beneficiaries are barr^ too {per Cur.). — Williams 
V. Papworth, [1900] A. C. 563 ; 69 L. J. C. P, 
129 ; 83 L. T. 184, P. C. 


Sect. 10.— TRUSTS AFTECTING REAL PROPERTY. 

Sub-sect. 1. — In General. 

See Real Property Limitation Act, 1833 (c. 27 )i 
s. 25. 

1815. General rule — Possession of trustee posses- 
sion of cestui que trust.] — A trustee who holds 
possession of land to which he has a valid legal 
title, cannot by any act of his own make that 
possession adverse to his real cestui que trust ; 
& so long as he is in possession the Statute of 
limitation will not run against the cestui que 
trustt even though the trustee should, through 
error or other cause, treat himself as trustee for 
other persons & account to them for the rents of 
the land. 

Testator, possessing a farm in the parish of G., & 
a small piece of land in the adjoining parish of 
A., which had always been occupied & let at an 
entire rent with the farm in G., devised all his 
lands & hereditaments, ** situate, lying & being 
within the parish of G., with the appui^nances,” 
to G. for life with remainder to the child or children 
of G. in tail ; & he empowered P. & J., the trustees 
of his will, during the minority of a tenant in tail 
entitled in possession, to take possession of the 
property on Dehalf of the minor, & to grant leases ; 
& he devised the residue of his treal estate to P. 
& J., during the life of M., in trust for M., with 
remainders over. Testator died in 1842, there- 
upon G. took possession of the lands in G. & A. 
In 1850 G. died, leaving an only daughter, an 
infant, & P. & J. took possession of the land in 
G. & A., & in 1861 they granted a lease of the 
whole farm in pursuance ol the power. In 1863 


PART V. SECT. 9, SUB-SECT. S. 

13181. Whether cestui Que trustbarred 
also,] — Cestui que trust is barred by 


length of time operatlmr asainst his 
trustee. — Hotendbn v. annxslbt 
I^BD) (1806), 9 Sch. & Let. 607.— 


PART V. SECT. 10, SUB-SECT. 1. 
1815 I. Oeneral rule — Possession of 
trustee possession of cestui que trust,] 
Re Gorv (1879), 8 P. B. 62.— CAN. 
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the daughter of G. came of age & took possemion 
of the wiiolefarm. In 1864 M. filed a bill to estab- 
lish his right to the land in A. : — Held : the land 
in A. did not pass by the specific devise, but formed 
art of the residuary estate, & M.’s right was not 
arred by ^ Statute of Limitations, inasmuch as 
the possession of P. & J, from 1850 to 1863 must be 
attributed to their character of devisees in trust 
of the residuary estate, & was therefore not 
adverse to that of M. — Lister v. I^ckford (1865), 
34 Beav. 676 ; 6 New Rep. 243 ; 34 L. J. Ch. 
682 ; 12 L. T. 687 ; 11 Jur. N. S. 649 ; 13 W. B. 
827 ; 65 E. B. 767. 

Aniwiatione : — Distd. East Stonehouee U. C. v. Willoughby, 
[1902] 2 K. B. 318. Befd. Churcher v. Martin (1889), 
42 Oh. D. 312. Mentd. Cuthbort v. Iloblnsou (18 b 2), 51 
L. J. Ch. 238. I 

1316. To what trusts limitation applicable — Not 
to express trusts.] — In consequence of the in- 
validity of an appointment, pltf. became entitled 
to a sum which was to be raised out of real estate 
under the trusts of a term of five hundred years, 
which was still subsisting, but no steps for question- 
ing the validity of the appointment, or for the 
recovery of the money, had been taken till more 
than twenty years had elapsed since the title 
accrued : — Held : the right of pltf. was not barred 
by Beal Property Limitation Act, 1833 (c. 27), 
that statute* not applying to cases of this nature 
between trustees & ceetuis que trust. — Young v, 
Waterpark (Lord) (1846), 15 L. J. Ch. 63 ; 6 
L. T. O. S. 617 ; 10 Jur. 1, L. C. 

Armotatione ; — Apld. CJox v. Dolman (1852), 2 De G. M. & 
Q. 592 ; Snow v. Booth (1855), 2 K. & J. 132 ; Burrowos 
V. Gore (1858), 0 H. L. Cas. 907. Consd. /Je Jordison, 
llaine v, Jordison, [1922] 1 Ch. 440. Refd. Hughes v. 
WlllianiB. Chappell v. Rees (1852), 16 Jur. 416 ; I’ctre 
V. Petre (1853), 1 Drew. 371 ; Mansfield v. Ogle (1855), 1 
Jur. N. A 414 ; Knight v. Bowyer (1858), 2 De G. & J. 
421 ; Lewis v. Dunoombe (No. 2) (1861), 29 Beav. 175 ; 
Round V. Bell (1861), ,31 L. J. Ch. 127. Mentd. Blower 
V. Blower (1858), 6 Jur. N. S. 33 ; Bulteel v. Plummer 
(1870), 6 Ch. App. 160 ; Balfour v. Cooper (1883), 23 Ch. 
D. 472. 

1817. .] — St. Mary Magdalen Col- 

lege, Oxford (President, etc.) v. A.-G., No. 1061, 
ante, 

1818. .] — P., in 1792, was an original 

subscriber to a tontine, & as such entitled to an 
annual sum during the life of his daughter Y., 
who was his nominee. In 1809 he died, having 
bequeathed this annual sum to his said daughter, 
then a married woman. In 1816 she & her hus- 
band, being indebted to W., deposited the deben- 
ture for this annual sum in his hands, with a view, 
as it was said on one side, that he might by means 
of it pay himself the debt due to him ; on the other, 
that it was intended in liquidation of that debt. 
During the life of W., & until his death in 1848, 
the annuity was received by W., on production 
of the usual half-yearly certificate that Y. was 
alive, & she receiv^ for her trouble 10«. each half 
year. Her husband died in 1846, & shortly after 
1848 she demanded the debenture from the repre- 
sentatives of W. : — Held : it was an express 
truirt, & Statute of Limitations did not apply, — 
Be O’Hara’s Tontine & Trustee Belief Aot 
(1867), 30 L. T. O. S. 128 ; 8 Jur. N. S. 1145 ; 6 
W. B. 46. 

1819. .] — In cases of express trust 

Statute of Limitations is no bar to the dem£md of 
a cestui que trusty though the other cestui que trusts 
have for more than twenty years received from the 
trustee the whole of the rente to the exclusion of 
claimant. — Knight v. Bowyer (1868), 2 De G. & 


J. 421 ; 27 L. J. Ch. 620 ; 81 L. T. O. S. 287 ; 4 
Jur. N. S. 569 ; 6 W. B. 566 ; 44 E. B. 1053, 
L. JJ. 

Annotations : — Oonid. Eaat Stouehotue U. C, v. Willoughby, 

e 2 K. B. 318 ; Re Jordison, Ralne v. Jordison, 
1 Ch. 440. Mentd. Anderson v. Badclifle & 
ir (I860), 29 L. J. Q. B. 128 ; Radclille v, Anderson 
(1860), E. B. Sc E. 819 : Dickinson v. Burrell, Dickinson 
V. Burrell, Stourton v. Burrell (1866), L. R. 1 Eq. 337 ; 
Bagnall v. Carlton (1877), 6 Ch. D. 371 ; Hunt v. Luck, 
[1901] 1 Ch. 45 ; Hunt v. Luck, [1902] 1 Ch. 428. 

1320. — ' — .] — A trustee of real estate 

devised his real estate to G., subject to the payment 
of a legacy, so that the trust estate did not pass. 
G. however acted as trustee : — Held : she must be 
deemed a trustee upon express trust, & Statute of 
Limitations was therefore no defence to a claim 
against her estate in respect of a breach of trust. 

-Life Assocn. op Scotland v. Siddal, Cooper 
V. Greene (1861), 3 De G. P. & J. 68 ; 4 L. T. 
311 ; 7 Jur. N. S. 785 ; 0 W. B. 641 ; 45 E. B. 
800, L. C. &: L. JJ. 

Annotations : — CoDSd. LycU r. Kennedy, Kennedy v. Lyell 
(1889), 14 App. Caa. 437 ; Soar v. Ashwoll, [1893] 2 Q. B. 
390. Kefd. Price v. Phillips (1894), 11 T. L. R. 86. 
Mentd. Re Carr’s Trust (1871), 19 W. R. 675 ; Evans v. 
Davis (1878), 10 Ch. D. 747 ; Buckmaster v. Buckmaster 
(1886), 55 L. T. 279 ; Evans v. Benyon (1887), 37 Ch. D, 
329. 

1321. .] — Drummond v. Sant, No. 

1193, ante. 

1322. .] — Under a devise of land upon 

trust for sale, the proceeds to be considered as 
part of the personal estate, the trustees allowed 
part of the land to remain unsold for fifty years ; 
— Held : the trust was an express trust within 
Beal Property Limitation Act, 1833 (c. 27), s. 25, 
& a decree for the execution of the trust of the 
unsold land made at the suit of a residuary legatee. 
— Mutlow V. Bigg (1874), L. B. 18 Eq. 246 ; 
22 W. B. 469 ; on appeal (1875), 1 Ch. D. 385, 
O. A. 

Annotations: — Mentd. Meek v. Dovenish (1877), 6 Ch. D. 
666 ; Re Douglaa & Powell's Contract, [1902] 2 Ch. 296 ; 
Re Sturt, De Bunsen r. Hardinge, [1922] 1 Ch. 416. 

1323. .] — :T., in 1824, became mtgee. 

in fee of Blackacre. The form of the conveyance 
was to him on trust to sell, & out of the ijroceeds 
to retain the debt, & pay the surplus if any, to 
the mtgor. In Feb. 1826, T. made his will, 
whereby he devised all his real estate, except 
mtge. & trust estates, & all his personal estate to 
trustees, upon trust for Y. & H. He also devised 
to the same trustees all his mtge. estates upon 
trust, on payment of the moneys due, to convey 
the same to the person who should be entitled to 
the equity of redemption ; & directed the moneys 
to form part of his personal estate. In Mar. 
1826, the mtgor. of Blackacre became bkpt. ; & 
in June, 1826, T. contracted with the assignees 
in bkpcy. for the purchase of the equity of redemp- 
tion. The purchase-money was paid by T., but 
no conveyance from the assignees was ever exe- 
cuted. In Oct. 1826, T. died, leaving Y. & C. 
his co-heirs. 0. by deed renounced to the trustees 
of the will all claim under the contract of June, 
1826. The trustees under the will entered into 
receipt of the rents of Blackacre, & administered 
the same as part of testator’s estate until 1869. 
Y. then claimed the right to a conveyance of one 
moiety of Blackacre as co-heir of T. : — Held : the 
claim of Y., as co-heir, against the trustees bad 
become barred by Statulfe of Limitations. — 
Yardley V. Holland (1876), L. B. 20 Eq. 428 ; 
33 L. T. 301. 


ISIS i. To what trusts limitaiion 1816 il. — .] — A.-Q,v. Davis retains the property.] — Law v. Baowsll, 

•Not to express (nwto.l— (1870), 18 W. R. 1132.“ — IR, Evans v, Baoweu, (1843), 4 Dr. Sc 

V, Bull (1891), 23 S. O. R. . . War. 898.— IR. 

498.-0^. r. Bo Iona as trustee 
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Sect. 10 . — Trusts affecting real property : Sub-ssds. 


1324. Arising upon construction of 

Instrument.] — P. made a in 1818 in which he 
said, “ 1 leave & bequeath all my estate & pro> 
perty, real, freehold, & personal of every land, 
save & except such parts thereof as are hereby 
otherwise specifically devised,” to Shaw « 
Pranks, “ upon trust for the several uses, intents 
& purposes hereinafter mentioned ” ; he then 
gave an annuity to his wife during her viduity 
payable out of the profits of his business, & out 
of all profits of every part of his estate & property, 
& directed his three eldest sons L., J., & S. to 
manage his business, at that time a very profitable 
one ; he left specific legacies to his other children ; 
he bequeathed to L., J., & S. all the property of 
every sort then employed by him in carrying on 
his business ; then directed a sale of a certain 
estate, & the investment of the produce thereof 
to accumulate until all the provisions of his will 
were carried into effect, & then to go to L., J., & 
S. After other specific bequests the will went 
on. “ Whereas I am possessed of grounds in the 
county of Carlow called Seskin Ryan,” of & the 
ground rent of houses in Sackville Street,” & he 
directed that the rents, etc., of Seskin Ryan should 
be paid to his wife for her life ” & after her death 
I give the said lands of Seskin Ryan to my eldest 
son L., his heirs & assigns,” & the groimd rents 
” to J. & S., their heirs & assigns ” ; & he directed 
that ” all said bequests shall stand & hold good to 
L., J., & S. only on condition of well & truly 
paying the several legacies herein directed, & 
discharging with fideUty the different tnists of 
this will committed to them.” Testator died in 
1824.^ The business fell off, the payment of the 
annuity was not kept up, but considerable arrears 
accrued ; the last payment of any sort was made 
in 1862. The widow died in 1865, & by her will 
bequeathed ^ her property, including the arrears 
of the annuity, to her youngest daughter, who 
died in Oct. 1873, without having received any 
portion of the arrears. L., who, on his mother’s 
death, had entered into possession of Seskin Ryan, 
died in Jan. 1873, & the administrators of the 
youngest daughter filed their bill in July, 1875, 
against his representatives to recover the arrears 
of the annuity out of the lands of Seskin Ryan, 
which they insisted were held subject to a trust for 
satisfaction of the annuity : — Held .* the words 
of the will did not create a trust with regard to 
the lands of Seskin Ryan, for the payment of the 
annuity, & the claim to the arrears was therefore 
barred by Real Property Limitation Act, 1833 

The land must be vested in a trustee upon an 
express trust, & then the right of the cestui gue 
trust to bring an action is saved by sect. 25. 

There must be an express trust which arises 
upon the construction of the written instrument 
not upon any inference of law (1x>bd OAmNS). — 
Cunningham v. Foot (1878), 3 App. Cas. 974 : 
38 L. T. 889 ; 26 W. R, 858, H. L. ^ 

^ A,id. ^ 

BeM.To.tir'' 

1825. — 

1650, post. 

1326. 


.]-^Banner V . Berridge, N 

V —•]— Testator devised a house 

avT estate to his exors. upon trust 

toe dec^ation of trust being as to the house onl 
He died seised of two other houses, & his exoi 
took possession of them, & received the rents f 


more than twelve years from the death of testator. 
His heir-at-law afterwards brought an action 
against the exors., alleging that the two houses 
vested in them in trust for him, & claimed execu- 
tion of the trust ; — Held : there was on the face 
of the will an express trust for the heir-at-law 
within Beal Property Limitation Act, 1833 (c. 27), 
s. 26, & his right was not barred. — Patrick v. 
Simpson (1889), 24 Q. B. D. 128 ; 69 L. J. Q. B. 
7 ; 61 L. T. 686 ; 6 T. L. R. 23, D. C. 

AnnotdHons : — Diltd. Re Lacy, Royal General Theatrioal 

I'und Aanoon. v. Kydd, [1899] 2 Ch. 149. Befd. Re 

GompertE, Parkon v. Gomperts (1911), 105 L. T. 664. 

1327. .1 — Soar v. Asitwell, No. 1677, 

post. 

1328. .] — ^Where a statement of claim 

alleges that A., as trustee & guardian of B., took 
possession of lands, this constitutes at most a 
constructive trust St, not an express trust, & such 
possession having been taken in 1771, the state- 
ment of claim was on motion ordered to be struck 
out as disclosing no reasonable cause of action. 

It cannot be said that this is a case where 
the requisites of the express trust could be 
found upon the construction of the instrument 
(Chitty, j.). — ^Pricb V. Phillips (1894), 11 
T. L. R. 86 ; 39 Sol. Jo. 97 ; 13 R. 191. 

Annotation: — Mentd. Re Pago, Hill v. Fladgate, [1910] 1 

Ch 489 * 

1829. ‘ .]—(!) Prior to 1873 pltf., a 

married woman, was owner of certain estates in 
Ceylon, subject to a considerable mtge. In 1873 
the mtgees. sold & conveyed the estates to deft., 
who, without the privity of pltf. raised large sums 
by mtge. of them, & afterwards became bkpt. in 
1879, & obtained his discharge in 1880. The 
estates were afterwards sold by the mtgees. 
Pltf.’ 8 case was that deft, had purchased the 
estates as trustee for her subject to a lien for his 
advances. In 1880 deft.’s trustee in bkpcy. 
repudiated pltf.’s title. Deft, never expressly 
did so, & pltf. never gave either of them to under- 
stand that she had given up her claim ; but she 
took no active steps to assert it till 1894, when she 
commenced an action against deft., asking for a 
declaration that deft., purchased as a trustee for 
her, & for an account of his dealings vdth the 
property & j^yment of what should be found due 
from him. Deft, pleaded (a) that the estates were 
conveyed to him as beneficial owner ; (5) that 
the trust alleged by pltf. was not evidenced by 
any writing signed by deft., & that the Statute of 
Frauds was a defence ; (c) that pltf.’s claim, if 
proved, was barred by deft.’s bankruptcy, by the 
Statute of limitations ; by laches & delay : — 
Held : even if the letters signed by deft, did not 
contain enough to satisfy Stat. Frauds, s. 7, parol 
evidence was admissible ; & as the whole of the 
evidence taken together established that deft, 
had purchased as a trustee pltf. was entitled to a 
decree. 

(2) A trust thus established is an express trust 
within the definition given in Soar v. AshweUy 
No. 1677, posty St the Statute of Limitations there- 
fore is in no defence to the claim. 

The trust which pltf. has established is clearly 
an express trust. . . . This case is not one in 
which an equitable obligation arises although 
there may have been no intention to create a 
trust. The intention to create a trust existed 
from the first. Deft, is not able in this case to 
claim the benefit of Trustee Act, 1888 (c. 59), 
8. 8, St the statute which is applicable is Jud. Act, 
1873 (c. 66), s. 25 (2). The Statutes of Limitation 
therefore afford no defence (Lindlby, M.R.). — 
Rochefoucauld v. Boustbad, [1897] 1 Ch 
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198 ; 66 L. J. Ch. 74 ; 76 L. T. 602 ; 46 W. B. 
272 ; 18 T. L. E. 118, 0. A. 

Annotations : — As to (2) Refd. TayJor v. Davies, [1920] A. C. 

636. Oenerallu, Mentd. Re GaJlard, Ex «. Gallard, [1897 ] 

2 Q. B. 8 ; laaacB v. Evans (1899), 16 T. L. K. 113 ; 

Brooks V. Muckleston, [1909] 2 Ch. 619. 

1880. Constructive trusts.] — The rule that 

trusts are not within the Statute of Limitations 
applies only as between trus^e & cestui que trust 
& will not hold where a claim is made after a great 
length of time ag’ainst a trustee by implication of 
law, more especially where such implication is 
to be raised upon a doubtful equity. — Townsend 
V. Townsend (1783), 1 Cox, Eq. Cas. 28 ; 1 Bro. 
0. C. 650 ; 29 E. R. 1047. 

Annotations: — Consd. Beckford v, Wade (1805), 17 Ves. 

87 ; SoartJ. Ashwell, [1893] 2 Q. B. 390. Mentd. Wedder- 

burn V. Wedderburn (1838), 4 My. & Or. 41. 

1381. .] — ^By a dated in 1761, a 

trust was created in favour of a certain class of 
testator’s relations, nearly all of whom were paid 
their proportions. The surviving exor. & trustee 
of testator had the remainder of the funds stand- 
ing in his name at his death, <& by his will he 
recognised the existence of the trust & directed 
that it should devolve upon his nephew. Adminis- 
tration de bonis non was granted in 1822 to the 
surviving exor.’s estate, & subsequently to another 
person in 1820, when the remaining trust fund 
was mixed up with such administrator’s personal 
estate, & applied in the purchase of real estate. 
A bill was filed by a person claiming part of the 
legacy under the original testator’s will, charging 
a breach of trust by the surviving exor., & that his 
real & personal estate were liable to make good 
the amount : — Held : the real estate could not be 
charged with the legacy ; there was an implied 
trust created by the will, but the right of claimants 
having accrued more than twenty years since, 
their claim was barred by the Statute of Limita- 
tions. — Henderson v. Atkins (1859), 28 L. J. 
Ch. 913 ; 33 L. T. O. S. 159 ; 7 W. R. 387. 

1332. .] — Dawkins v, Penrhyn 

(Lord), No. 1403, post. 

1333. ] — Soar v. Ashweijl, No. 1677, 

post. 

1334. .] — Be Lacy, Royal General 

Theatrical Fund Assocn. v. Kydd, No. 834, 
ante. 

1835. Direct trusts.] — Drummond v. Sant, 

No. 1193, ante. 

1336. Wrongful or mistaken payments by trustees 
— Payment to some beneficiaries only.] — Knight 
V. Bowyer, No. 1319, ante. 

1337. To persons not entitled.] — Lister v. 

PiCKFORD, No. 1316, ante. 

Actions against trustees .] — See Part VI., post. 


Sub-sect. 2. — Annuity Charged on Realty. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 26 ; Real Property Limitation Act, 1874 (c. 67). 

1338. Annuity charged on land secured by trust — 
Limitation not applicable.] — Testator who died in 
1795 devised his real estates to trustees to sell, 
& out of the interest of the proceeds, & out of the 
rents of the estates until they should be sold, to 
pay certain annuities. No payment has been 
made in respect of any of the annuities for more 
than twenty years before the bill was filed ; but 
the trustees entered into possession of the estates 
on testator’s death, & the surviving trustee con- 
tinued in possession until about eleven years prior 
to the filing of the bill : — Held : pltf .^s right to 
the annuities was not barred by the Statute of 


Limitations. — ^W ard v. Arch (1842), 12 Sim. 
472 ; 69 E. B. 1214. 

Armoiaiions : — Apld. Gough v. Bult (1848). 16 Siin. 323. 
Befd. Petie tJ. Petre (1863), 1 Drew. 371 ; Kniyht v. 
Bowyer (1868), 2 De G. & J. 421 ; Re Turner, Kitten- 
borger v. Qroombrldgc, [1917] 1 Ch. 422 ; Re Jordlson, 
Baino V. JordUsoo, [1922] 1 C%. 440. 

1389. .] — Cunningham v. Foot, No. 

1824, ante. 

1840. Amount of arrears recoverable.] 

— If real estate is conveyed to trustees to secure 
the payment of an annuity, it is within Real 
Property Limitation Act, 1833 (c. 27), s. 25, which 
excepts the charge from the operation of the 
statute, & in a suit instituted by a third party for 
redemption of the estates, the annuitant was 
declared entitled to all the arrears which had been 


accumulating from the year 1839, though the 
trustees, on the reversion falling in, had omitted 
to take possession of the estates. — Lewis v. 
Duncombe (1861), 29 Beav. 175 ; 30 L. J. Ch. 
732 ; 3 L. T. 867 ; 7 Jur. N. S. 695 ; 9 W. R. 440 ; 
64 E. R. 594. 

Annotations Apld. Round v. Bell (1861), 30 Beav. 121. 
Distd. Mason v. Broadbent (1803), 33 Beav. 296. Coxuid. 
Thompson v. Bowyer (1863), 9 L. T. 12 ; Re Jordison, 
Halne v. Jordison, [1922j 1 Ch. 440. 

1341. .] — Hughes v. Coles, No. 

971, ante. 


1342. Delay In enforcing payment.] — 

The Statute of Limitations does not apply to an 
express trust for a legacy, yet where the bene- 
ficiary or his representative has allowed a very long 
time to elapse without attempting to enforce the 
trust, equity will, when enforcing it, apply, as 
to interest on the legacy, the principal of the 
statute, A will, in 1807, began thus : “ I hereby 
appoint my afternamed exor., Charles E., my 
youngest brother, to be trustee for the following 
legacies.” Several were then named, & the will 
went on, “ Considering that money be more 
essential to my dear brother Samuel E. than a 
distant possession of land, I bequeath to Samuel E., 
during his natural life, the interest of £3,000, & 
after bis death to his eldest son James E., by his 
last wife, Margaret J., or M., or E. tUl he attains 
twenty-one, & then to obtain the principal. I 
order that my youngest brother Charles E. shall 
be liable to all my lawful debts of every descrip- 
tion, & pay them as soon as he can, & also pay my 
legatees when regularly due, & all expenses, etc., 
& to enable him to do all this, I bequeath, un- 
conditionally, to him all my estates & landed 
property, with all emoluments belonging to them, 
in the county of Armagh. I also bequeath to 
him, the said Charles, all my estates, etc., with 
all their emoluments, in the coimty of Louth, or 
elsewhere,” etc. : — Held : the will constituted 
an express trust, so as to prevent the Statute of 
Limitations applying to it. 

It appears to me that your lordships would act 
upon an intelligible & wholesome principle in this 
case if you lio^ted the amount of interest upon 
this legacy to that period of six years, which is 
the ordinary period of limitation laid down by 
the statute, not doing so by way of submitting 
to a bar created by the statute but in the dis- 
cretion of the ct. itself as the length of time over 
which the claim of pltf . should be ^owed to range, 
& preventing that claim going back so far as would 
create actual injustice towards those against whom 
it would be enforced (Lord Cairns, 0.). — Thom- 
son V. Eastwood (1877), 2 App. Cas. 216, H. L. 

Annotations: — ^Diitd. The Kontc Magntw, [1891] P. 223. 

Raid. Gnimlnffham v. Foot (1878), 3 App. Cas. 974 ; 

Re Lloyd, Lloyd tJ. Lloyd, [1903] 1 CJh. 385 ; Lewis e. 

McKay, Aljyate v. Vugler, Clark v. Potter (1924), 93 

L. J. K. B. 840. Msntd. Dotis^ v. Macpherson, [19021 

A, 0. 197. 
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Sect, W.—Truets affecting real property: Sub-eecta, 
2, 3, 4 <£r 5. Sects. 11 12 1 Sub-eeot, 1, A, {a)*] 

1348. Devise subject to annuity — Devisee not 
trustee for annuitant — Amount of arrears recover- 
able.] — Francis v. Grover, No. 966, ante. 

1344. Limitation applicable.] — Testator 

devised freeholds & copyholds to his son for life &> 
after his decease to ms first & other sons paying 
£10 a year to M. for life: — Held: the word 
“ paying created a charge & not a trust. 

Tlie word “ paying ” creates, not a trust, but 
a charge or condition ; & therefore pltf.’s claim 
is barred by the statute [Real Property Limitation 
Act, 1833 (c. 27)] (Shadwell, V.-C.). — HODGE v. 
Churchward (1847), 10 Sim. 71 ; 60 E. R. 799. 

Annotation: — Befd. Cunningham v. Foot (1878), 3 App. 

Cas. 947. 


SuB»8ECT. 3 . — Charities. 

Sec Charities, Vol. VIII., pp. 363-356, Nos. 
1498-1519. 


Sub-sect. 4. — Purchasers from Trustees. 

See Real Property Limitation Act, 1833 (c. 27), 
8. 25. 

1346. Purchaser with notice — Whether limita- 
tion applicable.] — ^A renewable leasehold for lives 
was vested in A., in trust for B., for life, with re- 
mainders in the events that happened to C. & his 
heirs. Aftorwards, on the marriage of B., a settle- 
ment was made, on the construction of which it 
was doubtful whether the leasehold passed, on 
B. for life, remainder to the sons of that marriage 
in tail : under which D. would be entitled. The 
lease being still subsisting in A., B. took a renewal 
in his own name without noticing the trust ; So 
^ter the death of B., D. entered So took a renewal 
in his own name, So the property continued to be 
enjoyed by him So those claiming under him, for 
a time much beyond the period of limitation. So 
more than twenty years before the commence- 
ment of a suit by those claiming under C. D. on 
his maniage, assigned the leasehold to the trustees 
of his marriage settlement So they were enjoyed 
accordingly until the filing of the bill. The trans- 
actions relating to the deed, on the construction 
of which the doubts arose took place sixty-two 
years before the filing of the bill, which was not 
filed till after all the persons who could have 
explained those transactions were dead ; there 
was much groimd for believing that the parties 
had intended the deed to include the leaseholds ; 
— Held: (1) assuming the possession of D., So 
those claiming under him, to have been originally 
wrongful, he & they were not express trustees 
within Real Property Limitation Act, 1833 (c. 27),' 
s. 25, So might set up the statute as a bar j (2) even 
if there had been an express trust, those claiming 
under the settlement by D. could, as purchasers, 
set up the statute. — ^Pbtrb v. Petrb (1863), 1 
Drew. 371 ; 1 W. R. 189 ; 61 E. R. 493. 

to (1) Consd. Banner u. Bottidge (1881), 
^ Sands to Thompson (1883), sd 

PblUlps (1894), 13 R. 191. OeneraUy, 

^ 218 : Wfilig V. irfowe. [18931 2 

S Thorne £. H^rd, [1^8941 1 Oh. 690 ; ke Astley 
& Tyldefeley Co^ & Qalt Co. Sc Tyldesley Ooof Co. (1899). 
ri^oni MoOallnm, McOaunm v, Mockllum, 

L-LvUJLJ 1 14o« 


1346. .] — ^When an exor. has com- 

mitted a breach of trust, by sell^ some of the 
trust property to a purcluu^r with notice at an 
undervalue, a bill against the exor. So purchaser 
for administration of the trust So restoration of 
the property sold is not multifarious. In such a 
case, however, the purchaser is not an express 
trustee within Real Property Limitation Act, 
1833 (c. 27), s. 26, & the suit must therefore be 
instituted against him within the time fixed by 
that Act. — Pyrah v. Woodcock (1871), 24 L. T. 
407 ; 19 W. R. 463. 

1847. Purchaser of Infant’s share.] — 

Real estate was held in undivided shares by 
several persons as tenants in common in fee. Sc 
all of such tenants in common, except the holders 
of one share, were eui juris, So owners of the legal 
& equitable estates So interests in their respective 
shares in their own right. The remaining share 
was vested in trustees upon trusts to apply the 
income or such part thereof as they shoiild think 
expedient for the benefit of two infants during 
minority. So for them absolutely upon their attain- 
ing twenty-one. In 1868 the property was by a 
deed, to which all the owners who were eui juris 
were parties, as were also nominally the infante, 
conveyed to a purchaser for value, with notice 
of the infante’ interest ; & the deed contained a 
declaration that N., who was a party thereto for 
that purpose, should stand possessed of a sum 
representing the infants’ share of the purchase- 
money upon trusts for their benefit during their 
infancy, So if within one month after coining of 
age they should execute the deed, or otherwise 
convey then* interest to the purchaser, then in 
trust for them absolutely, but if not, then in trust 
for the purchaser absolutely. The infante came of 
age in 1884 So 1886 respectively but did not exe- 
cute the deed or otherwise convey their interest 
as aforesaid. The purchaser & his assigns having 
been in possession since the date of the deed, an 
action was brought in 1889 by a person claiming 
under one of the infante to recover her share from 
assigns of the purchaser, Defte. contended that, 
at the time of the conveyance of 1868, the infante 
had no estate, the share in dispute being vested in 
trustees, with discretionary powers for their 
benefit merely ; but those tmst^s wore barred by 
lapse of time under the Real Property Limitation 
Act, 1874 (c. 57), & consequently the infante So 
those claiming under them were also barred, & 
could not recover the share ; — Held : (1) the pur- 
chaser under the deed of 1868 having entered into 
possession, with full notice So knowledge of the 
infants’ rights, the claim was not barred by the 
statute ; (2) Semble : he would also be treated 
as not being in adverse possession at all, but merely 
tn right of the infante, So not, therefore, as in a 
position to set up the statute against them or their 
assigns. — Young v. Harris (1891), 66 L. T. 46. 

1^8. Time runs from execution of conveyance.] 
— ^A. being a lessee of lands under a ch^ty, & 
being also the owner of an adjoining public-house 
So premises, was, in 1794, appointed a trustee of 
the charity, & jointly with the other trustees, 
took a conveyance of the charity estates. A., 
in 1817, after the expiration of his lease, took 
another lease for twenty-one years of lands of the 
charity, which were described as part of a room in 
the public-house, but were not otherwise defined. 

A, subsequently sold the public-house to defts. 

B. So 0., h died ; & B. & 0. in July, 1828, took a 


PART V. SEOy. 10, SUB-SBOT. 4. 

Pwchaser with noticer— Whether limitation applicable.} — ^Mobbison v. MoLkod (1906), 1 E. L. R. J 12.— CAN. 
I'ime runs from execution of conveyonce. I—ThomtsON t. SiMPSow (1841), 1 Dr. & Wat. 469.— IP. 



Pabt V.— Land ob Rent. 


(^nveyance & assignment of the freehold premises 
& the lease from the exors. of A. In 1832 B, 
became a trustee & executed the deed of trust, in 
which the whole of the room in the public-house, &, 
other parts of the premises, were described as the 
property of the charity. In May, 1843, the infor- 
mation was filed, at the suit of the trustees other 
than B. claiming rent in respect of the whole of 
the room, in the public-house, & other parts of 
the premises, ^ being the property of the charity 
in the occupation of defts. ; & praying that defts. 
might be decreed to convey the lands in question 
to the trustees of the charity : — Held : so far as 
the case was one of trust, it was one of express 
trust, within Real Property Limitation Act, 1833 
(c. 27), 8. 25, & therefore, the information having 
been filed within twenty years after the convey- 
ance was executed to defts. B. & C., the statute 
was not a bar to the suit. — ^A.-G. v. ItoNT (1844), 
4 Hare, 147 ; 67 E. R. 697 ; atibeequeni vToceedinga 
(1846), 9 J. P. 836. 

1349. .] — St. Mary Magdalen College, 

Oxford (President, etc.) v. A.-G., No. 1051, 
ante. 


SuB-SEOT. 6 . — ^Mortgagees as Trustees. 
See Part V., Sect. 12, sub-sect. 3, post. 


Sect. 11. — FRAUD. 
Fraud .] — Sec Part VIII., Sect. 3, post. 


Sect. 12.— MORTGAGOR AND MORTGAGEE. 

Sub-sect. 1. — Right op Mortgagee to Recover 

Mortgaged Land. 

A. When Mortgagor ia in Poaaeaaion. 

(a) In General, 

1360. How mortgagee’s title extinguished.] — 

(1) When the money due upon a mtge. has been, 
paid to the mtgee., but no reconveyance has been 
executed, the mtgor. becomes from the date of 
such payment a tenant at will to the mtgee., & 
the legal estate of the mtgee. is extinguished by 
thirteen years’ adverse possession of the mtgor. 
Real Property Limitation Act, 1883 (c. 27), s. 25, 
relates to express trusts only, & does not apply 
to the relation between a mtgee. whose mtge. 
has been satisfied & the mtgor. 

It appears to me equally, that the mtgee. was 
not a trustee, & the mtgor. was not a cesiui que 
truat (Pry, J.). 

(2) A mtge. had been paid off more than thirteen 
years, but no reconveyance executed : — Held : 
a pmchaser could not require, the concurrence of 
the mtgee., on the ground that the mtgor. had 
become tenant at irill to the mtgee., & time 
began to run one'^ year thereafter. — Sands to 
Thompson (1883), 22 Ch. D. 614 ; 62 L. J. Ch. 
406; 48L. T. 210; 31 W. R. 397. 

Annotations: — As to (1) Retd. Warren v. Murray, [1894] 2 
Q. B. 648. Oenerally, Mentd. Charles v. Jones (1887), 
36 Oh. D. 544. 


Hazbldinb’s Trusts, No. 

1468, post, 

186 ^. .]— (1) In 1897 freehold property 

was mortgaged in fee simple to secure certain 
moneys payable on demand, but there was no 
covenant by the mtgor. for payment. At the date 
of the mtge. the property was subject to a lease 
for twenty-one years from July 29, 1896. The 
yearly rent of £60 had been paid in advance for 
seventeen & a half years upon the execution of 
the lease, & no quarter’s rent became due until 
Jan. 29, 1914. After July, 1903, no payment was 
made or acknowledgment given in respect of the 
mtge. On Jan. 15, 1916, the mtgees. commenced 
foreclosure proceedings : — Held : the estate claimed 
by the mtgees. was not “ an estate or interest in 
reversion or remainder, or other future estate or 
interest,” within the meaning of those terms as 
used in Real Property Liimtations Act, 1833 
(c. 27), B. 3, but was a present estate in fee simple, 
& none the less an estate in possession because it 
was subject to an occupation lease ; the mtgees.’ 
right to bring an action first accrued immediately 
upon the execution of the mtge. ; & as more 
than twelve years had elapsed since the last 
acknowledgment their right of action was barred. 

(2) Inasmuch as the object of a foreclosure 
action is not to obtain the payment of rent but to 
deprive the mtgor. of his right to redeem the fact 
that the mtgee. will not by bringing his action 
derive any immediate pecuniary benefit from the 
rents & profits, ^ because, for instance, the rent 
is a peppercorn or has been paid in advance, will 
not prevent time from running under the statute, 
— ^Wakefield & Barnsley Union Bank, Ltd. 
V, Yates, [1916] 1 Ch. 462 ; 86 L. J. Ch. 360 ; 114 
L. T. 914 ; 60 Sol. Jo. 352, C. A. 

1353. Existence of prior mortgage — Acquisi- 

tion of priority by second mortgagee.] — Real 
Property Limitation Act, 1833 (c. 27), s. 34, which 
provides that at the determination of the statutory 
period of limitation for bringing an action ” the 
right & title ” to the land shall be extinguished, 
applies as between a mtgee. & a mtgor. in posses- 
sion, & in favour of the latter, although a prior 
mtge. has been in existence during the earlier 

E art of such statutory period. The effect of 
airing the mtgee. ’s title is to vest the legal estate 
in the mtgor., & therefore, if he afterwards grants 
a mtge. to another person, & the subsequent 
mtgee. brings an action, against the mtgor. & the 
mtgee. against whom the statute has run, to enforce 
his security, pltf. may rely on such extinguish- 
ment of title in support of his own claim as first 
mtgee., although the mtgor. does not rely on the 
statute & has, after the expiration of the statutory 
period ; given his co-deft. a written acknowledg- 
ment. — Kibble v. Fairthorne, [1895] 1 Oh. 
219 ; 64 L. J. Ch. 184 ; 71 L. T. 765 ; 43 W. R. 
327 ; 13R. 76. 

Annotations : — Consd. Re Hazeldlno’s Trusts (1007), 97 
L. T. 818. N.r. Johnson v. Brook, [1907] 2 Ch. 633. 

1354. What rights extinguished.] — Dearman v, 
Wychb, No. 849, ante, 

1855. Acknowledgment of right.] — No interest 
had been paid for more than twenty years, but a 
further charge had been indorsed upon the mtge. : 
-Held : a sufficient acknowledgment to maintain 


PART V. sect. 12, SUB-SECT. 1.— 
A. (a), 

1860 i. How mortgagee's title extin- 
guiOted.h—BoBa v. Pomeroy (1881), 28 
Gr. 436.— CAN. 

1860 ii. .] — Stevens v. Jeffers 

(1907), 8 E. L. R. 471 ; 38 N. B. R. 
233.— CAN. 


t. Possession of part — Possession 
of whole .\ — Where several lots of land 
are morteaged, & the mtgor. & his 
heir remain m possession of one of them 
for more than twenty years, so as to 
bar the mtgee. 's title : — Held : the 
mtgor. *B title by possession is not, like 
that of a mere trespasser, confined to 
the land which he actually occupies, 


but covers the whole land Included in 
the mtge., as well the lot upon which 
the mtgor. lives as the other unoccupied 
lots. — D oe d. Dunlop v. MoNab (1840), 
6 U. C. R. 289.— CAN. 

a. Exercise of power of sale — Time 
continues to run.]— The exercise of the 
power of sale by the mtgee. has not the 
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Sect, 12 . — Mortgagor and mortgagee : Sttb-sed. 1, A, 
(a) db (5) i. <fc n.] 

the right of ftction under Beal Property Limita- 
tion Act, 1833 (c. 27), s. 14. — Dob d. Abbot v. 
England (1843), 1 L. T. O. S. 77. 

1856. Possession of prior mortgagee — Effect of.] 
— (1) \^en the right of action of a mtgee. to re- 
cover land has accrued, the possession of the land 
by a prior mtgee. does not suspend the running 
of the period of limitation against the subsequent 
mtgee. 

(2) The right of action is to be deemed to have 
accrued when J. became entitled to possession or 
receipt of the rents & profits ; & that, as has been 
decided in many cases, is when his e^ate became 
absolute at law, namely, at the time fixed for pay- 
ment of the mtge. money, after which the mtgor. 
has only an equity of redemption (Pabker, J.). 
— Johnson (Samuel) &> Sons, Ltd. v. Brock, 
[1907] 2 Ch. 633 ; 76 L. J. Ch. 602 ; 97 L. T. 
294. 

Annotation : — As to (2) Reid. Wakefield & Barnsley Union 

Bank v. Yates, [1916] 1 Ch. 452. 

(6) When Time Begins to Bun» 
i. In General, 

1357. Mortgage by tenant for life — Whether 
during life — ^Tenant by curtesy.] — Baron & feme 
seised in fee in right of the feme, mortgaged by 
fine & afterwards conveyed the equity of re- 
demption by lease & release to the mtgee. ; the 
mtgee. remained in possession as complete owner 
for more than twenty years during the life of the 
husband tenant by the curtesy from whom he had 
his conveyance ; the heir of the wife was held 
not barred of his equity of redemption by lapse 
of time. — CoRBETTv. Barker (1796), 1 Bli. 136, n. ; 
3 Anst. 755 j 145 E. B.. 1029. 

Annotations: — Consd. Tlaflety r. King (1836), 1 Keen, 

601. Redd. Ravald v. Russell (1830), You. 9; Ashton 

V. Milne (1833), 6 Sim. .369 ; Bandon t>. Becher (1835), 9 

Bli. N. S. 532. Mentd. Jackson v, Junes (1819), 1 Bli. 

104. 

1358. .1 — ^Where a mtgee. is also 

tenant for life of the mt^ed. estate. Statute of 
Limitations does not begm to run against the 
mtge. title until his death, & the same rule applies 
where the mtgee. is a tenant in common, with 
others, of the mtged. estate. — Wynne v, Styan 
(1847), 2 Ph. 303 ; 41 E. R. 959, L. C. 

1359. .] — Re Hawes, Re Burchell, 

Burchell V, Hawes, No. 931, ante, 

1360. Proviso for quiet possession till default — 
Operation of mortgage as redemise for such term — 


Beeoham (1842), 3 Qal. & Dav. 71 ; Doo d. Parsley v. 

Bay (1842), 2 (). B. 147 : Handers v. Willianas (1840), 4 

Bzoh. 339 : Duxbtuy v. Sandiford (1-808), 80 L. T. 652. 

1361. Time runs from execution of deed.] — 

Lands were mortgaged by lease & release in 
Sept. 1819, subject to a proviso that if mtgor. 
should well & truly pay, etc., on Mar. 26 then next 
the mtgees., etc., would reassure. Covenant that 
mtgee. might if default, etc., peaceably re-enter, 
etc. ; also covenant for further assurance in case 
of such default : — Held : mtgee. had right of 
possession not merely from Mar. 26, but from 
time of execution of deed & therefore ejectment 
by heir at law of mtgee. brought within twenty 
years of the former, but not of the later date, was 
too late. — Doe d, Roylancb v, Ijghtfoot (1841), 
8 M. & W. 563 ; 11 L. J. Ex. 161 ; 6 Jur. 966 ; 161 
E. R. 1168. 

Annotations: — Refd. Hemming v. Blanton (1873), 42 Ij. J. 

C. P. 158. Mentd. Doe d. Parsley v. Bay (1842), 2 Q. B. 

147 ; Gale v. Burnell (1845), 7 Q. B. 850 ; Rogers v. 

Grazebrook (1846), 8 Q. B. 895 ; Knight v. Robinson 

(1856), 2 K. & J. 503 ; R. v. Cbampneys (1871), L. R. 6 

C. P. 384 ; He BelUs’s Trusts (1877), 5 Ch. D. 504. 

1862. Mortgage by demise — With right of entry- 
Time runs from execution.] — In trespass queere 
clausum fregiU pltf . made title under a mtge. deed 
of Mar. 6, 1840, by which the mtgor., H., demised 
premises to pltf. from thenceforth for a certain 
term, subject to a proviso that the demise should 
cease & be void if H. paid principal & interest by 
Mar. 6,' 1841, & interest at stated periods in the 
meantime ; & to another proviso, empowering 
pltf. to sell, after, three months* notice, if default 
should be made in payment of principal & interest 
at the times named. Then followed covenants, 
among others, by H. to pltf., for payment of 
principal & intere^ at the days appointed, & that, 
at any time after default made in such payment, 
it should be lawful for pltf. peaceably & quietly 
to enter upon the premises, & from thenceforth, 
for the residue of the term, to hold the same & 
take the rents & profits without lawful interruption 
from H. or any other person, etc. On pleadings 
in trespass, setting forth the deed, & showing that 
pltf, had entered upon the mtged. premises after 
the execution of the deed but before Mar. 6, 1841, 

6 before default in payment, & raising the question 
whether or not he had a right so to enter : — Held : 
the deed gave power to the mtgee. to enter before 
default, & before the day named for any payment. 
— Rogers v, Grazebrook (1846), 8 Q. B. 895 ; 

7 L. T. O. S. 109 ; 115 E. R. 1111. 

Annotation: — Mentd. Mandere v. Williams (1849), 4 £xch. 

339. 


Time runs from day named.] — Pltf. mortgaged 
land in fee, with a proviso for redemption on pay- 
ment of principal in Jime, 1833 ; but it was agreed 
that the mtgee. should not call in the principal 
till 1840, if interest were regularly paid in the 
meantime ; & that the mtgor. should hold the 
premises & take the rents, issues, So profits for his 
own use, till default should be made in the pay- 
ment of principal & interest as aforesaid : — Held : 
this operated as a redemise to the mtgor. till 
1840. — Wilkinson v. Hall (1837), 3 Bing. N. C. 
608 ; 3 Hodg. 66 ; 4 Scott, 301 ; 6 L. J. C. P. 
82 ; 132 E. R. 606. 

Annotations: — Refd. Doe d. Lyster v. Gold win (1841), 2 
Q. B. 143 : Doe d. Roylanoe v. Ligbtfoot (1841), 8 M. & 
W. 553. Mentd. Alderman v. Neato (1839), 8 L. J, Ex. 
89 ; Gibson v. Kirk (1841), 1 Q. B. 850 ; Chapman v. 


1368. Where right of entry exists — Time runs 
from last payment of Interest.] — Ifi ejectment by 
mtgee., the mtge. being above twenty ^ears old, 
& the interest upon it having been paid by the 
mtgor., pltf. was allowed to recover upon proof 
of an agreement between them, & deft, showing 
that he had held under them on terms which 
gave them a right of re-entry. The mtge. being 
more than twenty years old, & the payments of 
interest not having been kept by deft., pltf .’s right 
to recover must depend on the prov:l^ in Real 
Property Limitation Act, 1833 (c. 27), s. 7 
(Martin, B.). — ^Polb v. Davis (1868), 1 P. & F. 
284, N. P. 


1864. Time runs against second mortgagee — 
From time first mortgagee paid off*] — Z. being 


effect ol storing the numing of the 
Statute of Liimtation. — ^Watson v. 
LpDSAT (1879), 27 Gr. 253 ; 6 A. R. 
609,- — OAN. 

b. Tiile extinguished — Recovery of 
^ssession by mortgagee.)— DOK d. 
Hazen V. Laskkt (1883), 23 N. B. R, 


481.— CAN. 

PART V. SECT. 12, BUB-SECT. 1. 
A. (b) 1. 


Khilatohandra Ouose (1871), 8 

B. L. R. 104 ; 14 Moo. Ind. App. 144 ; 
16 W. R. P. 0. 38.— IND. 
d. .] — MODUN Mohun 


frtJz of entry exists — Ohowdhry v. Ahead Ally Bsparbr 

^U^^^^fOfndoteofr^htofenirv.J— (1883), I. L. R, 10 CWo. 68; 13 

Brajanath Kundu Ohowdhby V. O. L. R. 61.— IND. 
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i^ebted to A., executed in his favour a written 
or certain lands, in which it was agreed that, 
repaid within a fixed time, A. 
® possession of the lands. Sub- 

in favour of P., to whom 
wso ne owed money, a second mtge. of the same 
subject to the same condition. P. not re- 
ivmg payment within the stipulated time, sued 
. on the mtge., & obtained a decree for posses- 
won or the lands, under which he was put into 
possession in the year 1846. After P. had obtained 
ms a^ree. A., whose debt had likewise remained 
unpmd, brought a suit as first mtgee. against Z. & 
lor the possession of the lands, &, obtaining a 
aecree, recovered possession in the year 1847, 
^possessing P. In the year 1870, the heirs of 
/i. havmg paid off the debt due fx) A., resumed 
possession, whereupon the heirs of P. applied to 
^®®i^red to possession in execution of the decree 
obtamed by P. in 1846. This application having 
K J®3®ct>ed on the ground that that decree had 
been fidly executed when P. obtained possession 
if heirs of P. instituted a suit against 

the heirs of Z. to recover possession & for interest 
^he time they were dispossessed : — Held : 
tne he^ of P. were entitled to possession on A.’s 
^ paid off, & their cause of action accrued 

& linutation ran against them from the time when 
the heirs of Z. resumed possession. — Narain 
SINGH V, Shimbhoo SiNGH (1876), L. R. 4 Ind. 
App. 15, P. C. 

18^, Mortgage of reversionary Interest — Time 
i*uns from falling Into possession.] — Time begins to 
run for the purpose of barring a foreclosure action 
on an eqmtable charge on a contingent reversionary 
mterest in land only from the time the interest 
fads mto possession. — Hugill r. Wilkinson 
0888), 88 Ch. D. 480; 67 L. J. Ch. 1019; 58 
L. T. 880 ; 36 W. R. 633. 

Owen, [1894] S Ch. 220. Distd. 

Chad burn v. Winfield, [19221 2 Ch. 413. 
geld. Kibble V. Falrthorne (1894), 13 II. 75; Powell v. 

2 Jaiincoy, Bird v. Arnold, 

[1920] Ch. 471. 

1366. .]-_ln 1870 A., B. & C. mort- 

gaged ceriain reversionary shares in a fund in 
ct, to which B. & C. were entitled under a will to 
secure the repayment b/A. of a sum of £70. The 
mtge. contained a joint & several covenant by A. 

repayment of principal & interest. In 

1873 the mtgee. recovered judgment against C. 
on her covenant. In 1889 the reversionary 
mterests fell into possession. No interest had ever 
been paid on the mtge. or judgment, nor had any 
acknowledgment been given ; — Held : although 
the personal remedy against C. was barred by 
Statute of Limitations; the assignment of the pro- 
perty comprised in the mtge. was nevertheless 
good . — He Lake’s Trusts (1890), 63 L. T. 416. 

1867. Real Property Limitation Act, 

1874 (c. 67).] — Testator gave the whole of his 
residuary estate in trust for his wife for life, with 


remainder to his children in equal shares, & he 
died in 1894, leaving a widow & seven children. 
In 1903 one of testa^r’s sons mortga.ged his one- 
seventh share in his father’s estate, which at that 
date consisted of personalty & realty. Testator’s 
widow died in 1918, & after her death most of the 
realty was realised. No interest was ever paid, 
& no acknowledgment of the mtge. debt was given 
since 1903 : — Held : the mtge. debt, as against 
the proceeds of sale of the real estate, was barred 
by above Act, sect. 8. — Re Witham, Chadburn v. 
Winfield, [1922] 2 Ch. 413; 92 L. J. Ch. 22 ; 
128 L. T. 272 ; 66 Sol. Jo. 557. 

Annotaiion : — Consd. He Jaunoey, Blrdr. Arnold, [1926] Ch. 

471. 

1368. What constitutes— Mortgage of pro- 
perty where rent paid up in advance.] — Wake- 
field & Barnsley Union Bank, Ltd. v. Yates, 
No. 1352, arde, 

1869. Where remedy is foreclosure — Time runs 
from date lor payment.] — Johnson (Samuel) & 
Sons, Ltd. v. Brock, No. 1356, ante. 

ii. Payment of Principal or Interest. 

See Real Property Limitation Acts, 1837 (c. 28), 
1874 (c. 67), s. 1. 

1870. General rule — Statute prevented from 
running.] — Paying interest upon a mtge. will pre- 
vent Statute of Limitations from attaching in 
favour of the party paying it. — ^Hatcher v. Finbaux 
(1701), 1 Ld. Raym. 740 ; 91 E. R. 139, N. P. 

1371. What amounts to — Payment amounting to 
acknowledgment of liability by person paying — 
Payment of rent — By tenant of mortgaged pro- 
perty.] — Harlock V. Ashberry, No. 1379, post. 

1372, Payment alter right extinguished.] — 

Hemming v. Blanton, No. 1393, post. 

1373. By whom payment must be made — Person 
liable to pay as mortgagor — Or agent.] — New- 
BOULD V. Smith, No. 923, ante. 

1374, Surety.] — Cann v. Tayt^or 

(1859), 1 F. & F. 651, N. P. 

1876. Tenant for life — As against re- 

mainderman.] — Gregson V. Hindley, No. 936, ante. 

1376. Widow entitled to dower.] — 

Ames v. Mannering, No. 916, ante. 

1377. .] — Barclay v. Owen, No. 1384, 

post. 

1378. Stranger.] — Chinnery v. 

Evans, No. 912, ante, 

1879. .] — (1) A payment, to 

come within Real Properiy Limitation Act, 1837 
(c. 28), must be a payment of principal or interest 
by the mtgor., or some person hound or entitled 
to pay principal or interest on his behalf. The 
word “ paid in Real Property Limitation Act, 
1833 (c. 27), 8. 40, involves as a necessary implica- 
tion the addition of “ by the person liable to pay.” 
A payment to the mtgee. of rent by au tenant of 
the mtged. premises is not such a payment. Pay- 
ment of rent of part of a property in mtge. does 


13691. Where remedy is forecloaure- 
Time runs from date for payment.}- 
Lewin V. Wilson (1884), 9 S. C. ] 
637.— CAN. 

186911. .] — ^WmxoNr.Vii 

(1842), 3 Dr. & War. 104.— IR 


•. Mortgage aa collateral aecurUy to 
abide eeent — Time runa from exeewion 
of mortgage — Not from breach of condi- 
tion .] — Dob d. Falls v. Jones (1862), 
6 AU. 262.— CAN. 

f. Acknowledgment after title ex- 
tinguished — Inoperative .] — Beamish v 
Whitnev, [1900] 1 _ „ 
jr. Proviso for principal not to he 
Called in for'driain period — Time runa 
from termination of period .] — Hamill v. 
Mathews (1909), 44 I. L. T. 25.— IR. 


PART V. SECT. 12, SUB-SECT. 1.— 
A. (b) 11. 

1870 1. Oeneralrule — Statute prevented 
from running .] — Dob d. McLean v. 
Fish (1849), 6 U. C. R. 296.— CAN. 

1370 11. .] — The payment of 

interest by one of those olalmlng imder 
the mtgor. is a sufficient payment to 
keep the mtge. alive as a^nst all 
persons claimmg under him. — M cKay 
V. Hutchings (1918),41 O. L. R. 46 ; 
13 0. W. N. 20k— CAN. 

h. When time runa 

against remainderman .] — If interest Is 
not paid on a mortgage for a x>eriod 
exceeding the statutory period to a 
person who Is tenant for life of the 


mtgee. ’s estate, this will not bar the 
remainderman. But the remainder- 
man is barred by non-payment of 
interest for twelve years, if the mtgee. 's 
estate is vested in trustees, with full 
powers of converting & realising the 
mtge. debt. — B arceoft v. Murphy, 
[1896] 1 I. R. 590.— m. 

k. What amounts to — Payment 
amounting to aekiwwledgment of lia- 
bility by person paying — Payment 
of inter^ on collaieral mortgage.}— 
Farmers' Loan & S. Co. v, Sprott, 
20 C. L. T. 165.— CAN. 

1873 1. By whom payment must he 
made — Person liable to pay aa mortgagor 
— Or agent] — Re Muskerry & Chin* 
NERY (1858). 9 I. Ch. R. 94.— IR. 
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Seel, 12. — Mortgagor and mortgagee: Sub-aect, 1, A 

(b) ii.j <fir (c), B. C.] 

not keep alive the right of the mtgee. as to other 
parts of the mtged. property, in respect of which 
no rent has been paid. 

(2) A payment sufficient to prevent the opera- 
tion of Statute of Limitations must be such a 

f )ayment as to amount to an acknowledgment of 
lability to pay on the part of the payor, & to an 
admission of the right of the payee. — Haklock v. 
Ashberry (1882), 19 Ch. B. 639 ; 61 L. J. Ch. 
394 ; 46 L. T. 366 ; 30 W. R. 327, C. A. 

Annotations: — As to (1) Consd. Lewln t>. WUflon (1886), 11 
App. Gas. 639 ; Re Cllfden, Annaly t). Agar-ElliB, [19001 1 
Ch. 774. Ezpld. Bradshaw tJ. Widdringrton, [1902] 2 
Ch. 430. Befd. Topham v. Booth (1887), 66 L. J. Ch. 
812 ; Newbould v. Smith (1888), 29 Ch. D. 882 ; Re 
Lacey, Howard e. Llghtfoot, [1907] 1 Ch. 330. As to 
(2) Reid. Re Cross, Harcton tJ. Tenlson (1882), 20 Ch. D. 
109 ; Lewln v. Wilson (1886), 11 App. Cos. 630 ; Taylor 
V. Hollard, [1902] 1 K. B. 676. Generally, Hentd. 
Badeley v. Consolidated Bank (1888), 57 L. J. Ch. 468 ; 
Hngill V. Wilkinson (1888), 38 Ch. D. 480 ; Re Owen, 
[1894] 3 Ch. 220 ; mbhlo v. Falrthome, [1895] 1 Ch. 
219 ; London & Midland Bank v. Mitchell, [1899] 2 Ch. 
181 ; Re Witham, Chadbum v. Winfield, [1922] 2 Ch. 
^ 1 3« 

1880. As between himself & mort- 

gagor.] — Bradshaw v . Widdrington, No. 926, 
ante. 

1381. Wrongful administrator.] 

A mtgor., who had deposited the lease of a house 
to secure his mtge. debt, died, leaving a will by 
which he appointed an exor. The mtgor. ’s son 
paid off the debt with money which ho borrowed 
for the purpose, deposited the lease with the 
lender of the money as security for the loan & 
obtained letters of administration to his father’s 
estate. The will was subsequently proved, & the 
letters of administration were revoked. The 
house having many years afterwards been sold by 
the sole beneficiary under the will, the lender’s 
representatives brought an action against the 
purch^er for foreclosure : — Held : the letters of 
administration being wholly void, the son had no 
power to create a valid mtge. to the lender, &, in 
the circumstances of the case, any claim was barred 
by Statute of Limitations & by the fact that the 
son was debtor to the father’s estate. — Ellis v. 
Ellis, [1906] 1 Ch. 613 ; 74 L. J. Ch. 296 ; 92 
L. T. 727 ; 63 W. R. 617. 

Annotations: — Mentd. Craster v. Thomas, [1909] 2 Ch. 
348 ; Hewson v. Shelley, [1914] 2 Ch. 13. 

1882. Trustee of settlement.] — Alston 

V, Mtnbard (1906), 61 Sol. Jo. 132. 

1388. Devisee of mortgaged property — 

Mortgagee having no right of adoainistration of 
whole estate.] — Be Lacey, Howard v. Lightfoot, 
No. 919, ante, 

1884. To whom payment must be made — Person 
entitled to receive It as mortgagee.] — In 1836, 
shortly afjjier a mtge. of certain freeholds had been 
executed, the mtgee. died intestate, leaving four 
next of kin, viz., his brothers R. &; C., another 
brother, & a lunatic sister. R. was the heir-at- 
law of intestate. C. took out letters of adminis- 
tration to intestate’s estate & paid his lunatic 
sister’s share into ct. ; paid to his two brothers their 
shares & took receipts, & retained a fourth of the 
estate, including the mtge., for himself. Interest 


on the mtge. was paid by the tenant for life of the 
equity of redemption to 0., the administrator, 
till his death in 1863 ; then to his widow, extrix. 
& residuary legatee under his will, till 1883, when 
she died intestate ; & then to her administrator & 
sole next of kin till 1886. In an action by the 
last-named person for foreclosure of the mtge., all 
defts. admitted the payment of interest, but two 
of them set up the defence of Statute of Limita- 
tions, & argued that an administrator had no power 
to appropriate a chose in action, that the mtge. 
was, therefore, not properly appropriated by 0. 
& did not pass under his will, that after his death 
there was no legal personal representative of the 
mtgee., consequently that the subsequent 
payments of interest were not made to persons 
entitled to receive them : — Held : Statute of Limi- 
tations did not apply ; an administrator had power 
to appropriate a debt in this way ; the right of an 
a dminis trator, who was also one of the next of kin, 
to appropriate part of the estate to his own share 
was a ri^t entirely independent of the agreement 
of the next of kin, & tliis right was not confined to 
chattels ; & the payments of interest were made 
to the right persons. — Barclay v. Owen (1889), 
60 L. T. 220. 

Annotations : — Mentd. Re England, Steward v. England 
(1895), 73 L. T. 237 ; Re Brooks, Coles v. Davis (1897), 
76 L. T. 771 ; Re Beverly, Watson v. Watson, [1901] I 
Ch. 681 ; Re Bythway, Gough v. Dames (1911), 80 L. .1. 
Ch. 246. 

(c) Effect of Foreclosure Order. 

See^ generally f Mortgage. 

1385. General rule — Accrual of fresh right of 
recovery.] — ^A legal mtge. of freehold land in 1856 ; 
no possession by the mtgee., & no payment of 
principal or interest to him, nor any acknowledg- 
ment of his title. In 1870 a bill by the mtgee. for 
redemption or foreclosure ; in 1874 a decree nisi 
for redemption or foreclosure ; «fc in 1877 an order 
absolute for foreclosure. In 1878 an action by 
the mtgee. to recover possession of the land : — 
Held : although brought more than twenty years 
after the date of the mtge. deed the action was not 
barred by Real Property Limitation Act, 1833 
(c. 27 )f & Real Property Limitation Act, 1837 
(c. 28). Semble : the auction being brought by 
one who had become absolute owner of the land 
under the foreclosure decree was an action as to 
which the right to bring it must be taken to have 
accrued within Real Property Limitation Act, 
1833 (c. 27), 8. 2, at the date of that decree ; & 
Real Property Limitation Act, 1833 (c. 27), s. 2, 
in defining when the right shall be deemed to have 
accrued is not necessarily exhaustive or otherwise 
inconsistent with this view. — Pugh v. Heath 
(1882), 7 App. Cas. 235 ; 61 L. J. Q. B. 867 ; 46 
L. T. 321 ; 30 W. R. 663, H. L. ; affg. S. C. sub nom. 
Heath v. Pugh (1881), 6 Q. B. D. 345, 0. A. 

Annotations: — ^Ezpld. Thornton r. France, [1897] 2 Q. B. 
143. Beld. HaHock v, Ashberry (1882), 19 Cli. D. 539 ; 
Badeley v. Consolidated Bank (1888), 57 L. J. Ch. 468 ; 
Re Lake’s Trusts (1890), 63 L. T. 416 ; Williams v. 
Thomas (1909), 100 L. T. 630 ; Re Witham, Chadbum v. 
Winfield, [1922] 2 Oh. 413. Mentd. Wood v. Wheater 
(1882), 22 Ch. D. 281 ; Fowke v. Draycott (1885), 29 
Ch. D. 996 ; Re Owen, [1894] 3 Ch. 220 ; Huntington v. 
I. R. Comrs., [1896] 1 Q. B. 422 ; London Sc mdland 
Bank v. Mitchell, [1899] 2 Ch. 161 ; Matthews v. Usher 


1. To whom payment must be 
made — Person eniiUea to receive it as 
wo^o(7ce.]~ME^E V. Bandon (1814), 
2 Dow. 268. — IR. 


1. From date of last payment. 
Manitoba Mortoaob & Inv. Co. 
D^y (1896), 10 Mon. L. R. 425 
CAN. 


A British Canadian 
Loan & Aornoy Co. v. Farmer (1904), 


16 Man. L. R. 593 ; 24 C. L. T. 273. 

—CAN. 

n. .] — Re Scott (1858), 8 I. C?h. 

R. 810.— IR, 

o. From date of default.] — Where 
there is an aooeleratioix danse in a 
mtge. & default is made in the payment 
of interest, Statute of Limitation begins 
to run from that date. — Cameron v. 
Smith (1913), 24 O. W. R. 767 ; 4 


O. W. N. 1459 ; 12 D. L. R. 64.— CAN. 

PART V. SECT. 12, SUB-SECT. 1.— 
A. (0). 

188S1. General rule — Accrual of fresh 
right of recovery.} — Re Bain Sc Cham- 
bers (1897), 11 Mon. L. R. 560.— CAN. 

1885 U. .] — ABobibald V. 

Lawlor (1902), 86 N. S. R, 48.— CAN. 
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\Awv/p w Ij* J. Q. B. 988 : United EealixatioD Co. v. 

I. R. Comrs., [180^9] 1 Q, B. 361 : Re Lloyd, Lloyd i?. 
. Lloyd, [1903] 1 Oh. 385 ; Re Lovell 8c Oollard’a Contract, 

[1907] 1 Ch. 249 ; Oopeirtake v. Hoper, [1908] 2 Ch. 10 ; 

Turner v. Walsh, [1909] 2 K. B. 484. 

1886. Assignment of mortgage after foreolosnre 
— Without l^neflt of foreclosure — New right of 
redemption In later mortgagees.] — ^After a decree 
to foreclose the mtgor. & some creditors whose 
debts were chained on the estate, one of the 
creditors, pays off the mtge., & agrees with the 
rest that they should redeem him at a further 
day, otherwise he should hold the lands absolutely. 
The mtgee. assigned to the creditor his mtge. only, 
& not the benefit of the decree of foreclosure. 
This gives the other creditors a new redemption ; 
& accordingly a redemption decreed, though after 
twenty ^^ars’ possession & great improvements 
made. — ^xton v. Greaves (1682), 1 Vem. 138 ; 
1 Eq. Cas. Abr. 317 ; 23 B. R. 371. 

Annotation: — ^Ezpld. Whiting v. White (1792), 2 Cox, Eq. 

Cas. 290. 


B. When Mortgagee has Beneficial Interest. 

1387. When time begins to run.] — Wynne v. 
Styan, No. 1358, ante. 

C. Where Third Party ie in Possession. 

When time begins to run.] — See Real Property 
Limitation Act, 1833 (c. 27), s. 3. 

1888. Effect of payment of interest — As 

against mortgagor & persons claiming under mort- 
gage — Possession not adverse.] — Lessor of pltf. 
was the assignee of a mtge., made more than twenty 
years before ejectment brought ; but the mtgor. 
had, within twenty years, paid interest on the 
mtge. Deft, had been let into possession more 
than a year before the mtge., by the mtgor., 
suffered by him, as a favour, to occupy the premises 
without payment of rent, & without any written 
acknowledgment. The mtgor. 's right of entry as 
against deft, accrued, under Real Property Limita- 
tion Act, 1833 (c. 27), less than twenty years 
before the mtge., but more than twenty years 
before ejectment brought ; — Held : Real Property 
Limitation Act, 1837 (c. 28), preserved to the 
lessor of plf., being a mtgpe., the same right of 
entry as if Real Property Limitation Act, 1833 
(c. 27), had not passed ; &; deft.’s possession never 
having been such as, before Real Property Limita- 
tion Act, 1833 (c. 27), would have been adverse to 
the lessor of pltf., he was entitled to recover ; 
though the mtgor.’s right of entry within Real 
Property Limitation Act, 1833 (c. 27), had accrued 
before the mtge., & was barred under that statute 
by lapse of time before commencement of the 
a^ion. 

(2) It was argued before us that the owner of 
an estate, who is himself barred by a tenant 
having occupied twenty years without payment of 
rent or acknowledgment, might, by executing a 
mtge., «fc payment of interest to a mtgee., vest in 
the latter a right of entry which he could not 
exercise himself ; but by such a mtge. nothing 


I would paas, tmder Real Property Limitation Act, 
1833 (c. 27), 8. 34, the right of the owner being 
extinguished at the end of the period of limitation 
(Lord Campbell, C.J.). — Doe d. Palmer v. 
Byre (1861), 17 Q. B. 366 ; 20 L. J. Q. B. 431 ; 
17 L. T. O. S. 221 ; 15 Jur. 103P; 117 B. R. 1320. 

Annotations: — FoUd. Ford v. Ager (1863), 2 New Rep. 

366. Refd. Doe d. Baddoley v. Massey (1851), 17 Q. B. 

373 : Hemming v. Blanton (1873), 42 L. J. C. P. 158 ; 

Thornton v. France, [1897] 2 Q, B. 143. 

.] — (!) A 

taking in land adjacent to his own, by encroach- 
ment, must, as between himself & the landlord, 
be deemed, primd facie, to take it as part of the 
demised land ; but that presumption will not 
prevail for the landlord’s benefit against third 
persons. The landlord of A. & B., adjacent 
closes, mortgaged them, & afterwards demised A. 
The tenant of A. built upon B. without leave of 
the landlord, who, on permission being asked, 
refused it, saying he had granted rights over B. 
to occupier of other adjoining lands. The tenant 
held both A. &; B. for twpnty years, paying rent 
to the landlord under the demise of A., but not 
expressly in respect of B. : — Held : on this evi- 
dence, h6 might insist, as against the landlord, on 
a twenty years’ occupation of B. within Real 
Property Limitation Act, 1833 (c. 27), ss. 2, 3. 

(2) On a purchase of lands which were under 
mtge., the purchaser paid the principal & interest 
due on the mtge., & took a conveyance in which 
mtgor. & mtgee. joined, of the premises, & of the 
mtgor.’s equity of redemption & all the residue 
of his interest ; — Held : the purchaser was a 
person “ claiming under ” a mtge., witliin Real 
Property Limitation Act, 1837 (c. 28) ; & the 
twenty years’ limitation under Real Property 
Limitation Act, 1833 (c. 27), s. 2, ran from the 
paying off of the mtge. & interest. — Doe d. Bad- 
DELEY V. Massey (1861), 17 Q. B. 373 ; 20 L. J . 
Q. B. 434 ; 17 L. T. O. S. 221 ; 16 Jur. 1031 ; 
117 E. R. 1322. 

Annotations: — As to (2) Distd. Thornton v. France, [18971 

2 Q. B. 143. Refd. Hemming r. Blanton (1873), 42 L. J. 

C. R 168. 

1890. .] — ^A., being owner 

in fee of a house & land, let B. into possession, by 
favour, in 1837, & subsequently, in the same 
year, mortgaged the premises by demise for one 
thousand years to C., & paid interest on the mtge. 
up to 1848, when he sold & conveyed the equity 
of redemption to D. B. continued in possession 
& occupation of the premises, without any written 
acknowledgment, & without payment of rent 
to A. or any one from 1837 to 1862, when, A. having 
died in the meantime, B. sold & conveyed the 
property in fee to pltf., but continued in the 
occupation of it, as tenant to pltf. at a certain fixed 
rent, under an a^eement in writing between 
them. Subsequently to this C., the mtgee., & D. 
the owner of the equity of redemption, having 
brought ejectanent against B., paid him £6 to give 
up possession to them, which he did, &; 0. & D. 
then joined in conveying the premises in fee to 


PART V. SECT. 12, SUB-SECT. l.~B. 

1387 1. When time begins to run .] — 
Cabbebt (Lord) v. Preston (1850), 
13 I. Eq. R. 466.— IR. 

1887 ii. .] — Re Finnegan’s Es- 

tate, [1906] 1 I. R. 370.— IR. 

PART V. SECT. 12, SUB-SECT. 1.— C. 

1888 1. When time begins to run — 
EjQTeot of payment of inier^ — As against 
mortgagor db persons claiming under 
mortgage — Possession not adverse.}— 
Eyre v. Walsh (i860), lO I. G. L. R. 
346.— IR. 


p. Possession adverse 

prior to mortgage .] — The poBsessiou of a 
stranger which has not ripened into a 
title as against the owner of land, will 
not enure to the benefit of him so in 
possession as against the mtgee., so 
long as his interest is regularly paid 
by the owner. — CJhamberlain v. 
Clark (1881), 28 Gr. 454.— CAN, 

q. Wild lands .} — Real Pro- 

perty Limitation Act does not begin 
to run against a mtgee. of land in a 
state of nature until actual possession 
is taken by some person not claiming 
under him. — Bucknam t>. Stewart 
(1897), 11 Mon. L. R. 625.— CAN. 


r. Possession subseguent to 

mortgage — Effect of foreclosure.] — 
Archibald e. Lawlor (1902), 35 N. S. 
R. 48.— CAN. 

t. From date of pos- 

session.] — Srimati An and ILati 
Dasi V. Dharandba Chandra Moo- 
KEBJEB (1871), 8 B. L.R.122; 14Moo. 
Ind. App. 101 ; 16 W, R. P. 0. 19. — 
IND. 

a. .] — Aimadar 

Mandal V. Makhan Lal Day (1906), 
I. L. R. 33 Calc. 1015.— IND. 

b. Constructive possession of mort- 
gagee — Vacant lands .] — ^Wbere a right 
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Sect* 12,~^Mortgagor and mortgagee : Sttb-aed, 1, C. ; 
eub-aect. 2, A* (o).] 

defts., the mtge. being then paid off. On eject- 
ment by pltf . ^ recover possession from defts. : — 
Held : U) defts., as claiming title under the mt^e., 
were not estopped, by having obtained possession 
from B., pltf.’s tenant, in the manner above 
mentioned, from setting up their title under the 
mtge. in answer to pltf.’s action ; & they were 
not boimd to have given up the possession so 
obtained by them, before setting up such title in 
answer to the action; (2) defts., being persons 
claiming under a mtge., on which interest had been 
paid within twenty years before ejectment brought, 
came within Heal Property Limitation Act, 1837 
(c. 28), & consequently was not barred by Heal 
Property limitation Act, 1833 (c. 27), s. 2. — 
Fokd V. Ager (1863), 2 H. & O. 279 ; 2 New Rep. 
366 ; 32 L. J. Ex. 269 ; 8 L. T. 646 ; 9 Jur. N. S. 
804 ; 11 W. R. 1073 ; 169 E. R. 117. 

Annotation: — As to (2) Beld. Hommlng v. Blanton (1873), 
42 L. J. C. P. 158. 

1391, .] — Real Property 

Limitation Act, 1837 (c. 28), which provides that 
a person entitled to or claiming imder a mtge. of 
land may make an entry or bring an action at law 
or smt in equity to recover such land at any time 
within twenty, now twelve, years next after the 
last payment of any part of the principal or 
interest secured by such mtge. applies not only as 
against the mtgor. & persons claiming under him, 
but also as against a person who has acquired a 
good title by virtue of Statute of Limitations as 
against the mtgor. & those claiming under him. — 
Ludbrook V. Ludbrook, [1901] 2 K. B. 96 ; 70 
L. J. K. B. 662 ; 84 L. T. 486 ; 49 W. R. 466 ; 
17 T. L. R. 397 ; 46 Sol. Jo. 393, C. A. 

1892. Person In possession having 

no title as against mortgagor.] — Doe d. Palmer v . 
Eyre, No. 1388, ante. 

1393. .] — Where a demise 

for a term of one thousand years by way of mtge. 
is created in land, & no payment of principal or 
interest or acknowledgment is made for more than 
twenty , years, & the mtgor. & those claiming 
under him remain in possession of the premises 
without interruption, the title of the mtgee. under 
the mtge. is thenceforth barred, therefore a pay- 
ment of arrears of interest & the principal to the 
mtgee. under a decree in a foreclosure suit, after 
that time has elapsed, does not revive the title in 
the mtgee., & an ejectment does not then lie to 
recover the possession. — Hemming v. Blanton 
(1873). 42 L. J. C. P. 158 ; 21 W. R. 636. 

1394. Against subsequent mortgagee — 

Prior mortgagee in possession.] — John 80 n(Samuel) 
& Sons, Ltd. v. Brock, No. 1366, ante. 

1395. Who are persons claiming under mortgage 
— Person paying off mortgage debt — Taking con- 
veyance of legal estate — & equity of redemption.] — 
Doe d. Baddeley v. Massey, No. 1389, ante. 

1396. .] — ^Fordv. Ager, No. 1390, 

ante, 

1397. — ~ Mortg^or.] — In 1886 the 

owner of one undivided moiety of premises, which 
had been during the previous eleven years in the 


sole possession of the owners of the other moiety, 
mortgaged his moiety ; & in 1800, the premises 
having in the meantime continued & still con- 
tinuing to be in the sole possession of the owners 
of the other moiety, he executed a conveyance of 
his moiety, subject to the mtge., to pltf., who 
subsequently paid off the mtge. In an action for 
partition of the property: — Held: (1) pltf. did 
not, on paying off the mtge., become a “ person 
claiming under a mtge.” vsdthin Real Property 
Limitation Act, 1837 (c. 28), which, as modified 
by the Real Property Limitation Act, 1874 (c. 67), 
s. 9, give such a person a pericki of twelve years 
from the last payment of any part of the principal 
money or interest secured by the mtge. for bringing 
an action to recover the land ; (2) the Real Pro- 
perty Limitation Act, 1837 (c. 28), did not confer 
a new right of entry on the mtgee. where at the 
date of the mtge. a person is in possession adversely 
to the mtgor. & the Statute of Limitations had 
already begun to run in his favour against the 
mtgor. — Thornton v. France, [1897] 2 Q. B. 
143 ; 66 L. J. Q. B. 705 ; 77 L. T. 38 ; 46 W. R. 
66, C. A. 

Annotation : — Refd. Ludbrook r. Ludbrook, [1901 ] 2 K. B. 96. 


Sub -SECT. 2. — Redemption Actions. 

A. When Mortgagor is Barred. 

(a) In General. 

See Real Property Limitation Act, 1874 (c. 57), 

8. 7. 

1898. Entry by mortgage.] — If the mtgee. 
enters into possession in his character of mtgee., 
or by virtue of his mtge. title alone, he is for the 
period of twenty years liable to account, &, if 
payment be tendered to him, liable to become 
.trustee for the mtgor ; but, if the mtgor. permits 
the mtgee. to hold for twenty years without 
accounting, or admitting his mtge. title, the mtgor. 
loses his right of redemption, & the title of the 
mtgee. becomes as absolute in equity as it was 
previously at law ; &, in such a case, the time runs 
against the mtgor. from the moment the mtgee. 
takes possession, &> cpntinues to run against all 
those claiming under the mtgor., whatever may be 
the disabilities to which they may be subjected. 

But if the mtgee. enters, not in his character of 
mtgee. only, but as purchaser of the equity of 
redemption, he must look to the title of his vendor, 
& the validity of the conveyance he takes, & if 
the conveyance be such as gives him only the 
estate of a tenant for life, he is bound, having 
united in himself the characters of mtgor. & 
mtgee., to keep down the interest of the mtge. 
for the benefit of the person or persons entitled 
in remainder, & time will not run against the 
remaindermen during the continuance of the 
estate for life. — Rafpbty v. King (1836), 1 Keen, 
601 ; 6 L. J. Oh. 87 ; 48 E. R. 439. 

Annotations: — Mentd. Davis v. Quarterman (1840), 4 Y. & 

C. Kx. 267 ; Wicks v, Scrivens (1860), 1 John. & H. 215. 

1899. Whether remainderman barred.] — 

If a mtgee. enters in the lifetime, of the tenant 
for life of the mtged. estate, the remainderman will 
be barred of his right to redeem after twenty years 


of entry has accrued to a mtgee. 
without actual entry by him, &; the 
morteraged lands are subsequently 
left vacant before a title by possession 
has been acquired, by any one, the 
constructive possession thereof is in 
the mtgee., & the Statute of Limitation 
d^8 not run against him so as to 
extinguish his title to the lands ; the 
mtge. being indefault & no presumption 
of payment arisli^g. — Dklanky v. 


Canadian Paoifio Ry. Co. (1891), 21 
O. R. 11.— CAN. 

0. .] — Cbbamer V. 

Qoodebham (1914), 27 W. L. R. 646 ; 

6 W. W. R. 260 ; 17 D. L. R. 236 ; 

7 Sask. L. R. 173.— CAN. 

d. .] — Peacookb & 

Pbaoookb V. Auckland District]: 
Land REaiSTRAR (1901), 20 N. Z. 
L. R. 81.— N.Z. 


PART V. SECT. 12, SUB-SECT. 2.- 
A. (a). 

• e. Entry by mortoagee — Effect of 
subsequent aaministration order ,] — A 
mtgee. having obtained possession by 
ejectment has a good title after twenty 

S ears, notwithstanding that during 
tiese years an order for the administra- 
tion of the estate of the person, not 
being the mtgor., entitled to the equity 
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Irom such entry. — H abbison v. Hollins (1812), 

1 Sim. & St. 471 ; 67 E. R. 187. 

Annotations : — ^Betd. Bennett v. Colley (1832), 6 Sim. 181 ; 
Ashton V. Milne (1833), 6 Sim. 369 ; Rfliffety v. King 
(1836). 1 Keen, 601. Mentd. Bandon v. Becker (1836), 

6 Bli. N. S. 632. 

1400. Mortgage containing power of sale 

with trust of surplus for mortgagor — Extinguish- 
ment of trust.] — ^Where twenty yefijs have elapsed 
from entry by a mtgee., & there has been no 
subsequent acknowledgment, the mtgor.’s right 
of redemption becomes extinct, under Beal 
Property Limitation Act, 1833 (c. 27), ss. 28, 34 ; 
& if in such a case the mtge. deed contained a 
power of sale with a trust of surplus proceeds for 
the mtgor. & his representatives, that power of 
sale has not been exercised within the twenty 
years from entry by the mtgee., the trust of 
surplus proceeds becomes equally extinct, & cannot 
be enforced with respect to siirplus proceeds 
resulting from a subsequent sale. — Chapman v. 
CORPE (1879), 41 L. T. 22 ; 27 W. R. 781. 

1401. Extent to which mortgagor barred — 

Entire subject matter of deed — Policy of Insurance.] 
— Where real property & a policy of insurance 
have been included in one mtge. deed, to secure 
one indivisible amount^ & all subject to one & the 
same proviso for redemption, & the mtgee. has 
been in possession of the property for more than 
twelve years without giving any acknowledgment 
ot the title of the mtgor., so that the right of the 
mtgor. to redeem the land has become barred by 
Heal Property Limitation Act, 1874 (c. 67), the 
right to redeem the policy will also be barred. — 
Charter v. Watson, [1899] 1 Ch. 175 ; 08 L. J. 
Ch. 1 ; 79 L. T. 440 ; 47 W. R. 250 ; 43 Sol. Jo. 12. 

Annotation: — Cotud. Re Jaunoey, Blrdv. Arnold, (1926] Ch. 
471. 

1402. Descent of property — Death of mort- 

gagee before mortgagor barred.] — Where a person 
dies entitled to a mtge. interest, that is personal 
estate at that time ; & though afterwards the 
mtgor. may be barred, that woidd not convert the 
property as between the representatives at the 
time of his death from personal to real (Lord 
Elden, C.). — A.-G. V. Vigor (1803), 8 Ves. 260 ; 
32 E. R. 362, L. C. 

Annotations ; — Apld. Re LoYeridge, Drayton v. Loveridge, 
[1902] 2 C3h. S.'iO. Mentd. Qoodright v. Fon'oeter (1807), 
8 East, 552 ; Simpson v. Walker (1831), 6 Sim. 1 : Doe 
d. Meyrick v. Meyrick (1832), 2 Tyr. 178 ; Jones v. Skinner 
(1835), 6 L. J. Cn. 87 ; Gulley v. Doe d. Taylerson (1840), 
3 Per. & Dav. 639 : Andrew r. Andrew (1855), 3 Sm. 8c G. 
130 ; Quested v. Michell (1856), 1 Jur. N. S. 488 ; Brook- 
man V. Smith (1871), L. R. 6 Exoh. 291. 

1403. .] — Where a mtgee. of 

freeholds enters into possession of the mtged. 
land, & dies leavii^ all his property to his widow 
for life but otherwise intestate, & the possession is 
continued by tbe widow, who is not solely entitled 
to the mtge. debt, until the equity of redemption 
is barred by Real Property Limitation Act, 1874 
(c. 57), the mtged. land passes as personalty to 
his next of kin . — Be Loveridge, Drayton v. 
Loveridge, [1902] 2 Ch. 869 ; 71 L. J, Ch. 866 ; 
87 L. T. 294 ; 61 W. R. 232 ; 46 Sol. Jo. 701. 

1404. .] — (1) L. was the mtgee. 

in fee of land of which he took possession in 1861. 


He remained in possession till his death in 1864. 
By his will he made his widow extrix. & tenwt 
for life, subject thereto died intestate, leaving 
I. his heir. The widow & I. were entitled to L.’s 
personalty. On L.’s death his widow t(wk pos- 
session, which she retained until her death in 1900 : 

-Held : although the land descended to I. as 
heir, he held it as trustee for the widow who was 
entitled to the mtge. debt as extrix. ; I. was not 
discharged from the trusteeship when the mtgor. 
was statute barred ; & the land devolved on the 
extrix. of L. as personalty. 

(2) I. died in 1880, living been of unsound 
mind ever since death of L. He died intestate, & 
P. was his administrator & A. & X. were his co- 
heiresses ; — Held : the mtgor. was statute barred 
on Jan. 1, 1879, when Real Property Limitation 
Act, 1874 (c. 67), s. 7, came into force ; the one- 
half share of the land in which I. was beneficially 
interested vested in him as realty & descended on 
his death to his co-heiresses. — Be Loveridge, 
Pearce v. Marsh, [1904] 1 Ch. 618 ; 73 L. J. Oh. 
16 ; 89 L. T. 603 ; 52 W. R. 138 ; 48 Sol. Jo. 33. 

1405. Extension of time for redemption — Mort- 
gage providing for redemption at any time.] — 
A. conveyed a life estate to B. in consideration of 
£4,739. By a deed of even date B. contracted that 
if A. should at any time desire to repurchase the 
life-estate for £4,739, B. would reconvey it to him 
for that sum. All the expenses of this trans- 
action were paid by A. B. took possession, 
insured A.’s life for £4,739, & after payment of 
premiums, the surplus rent was between £6 &; 
£6 10«. per cent, on the purchase-money. B. left 
a wiU, by which he spoke of the life estate as 
redeemable on payment of £4,739 & interest, & 
spoke of his interest as a security. A. after a lapse 
of nearly thirty years, & many years after the 
death of the solr. who conducted the transaction, 
filed a bill to redeem, & failed in proving by direct 
evidence that the parties intended a mtge. : — 
Held : the transaction was to be treated as a 
conditional sale, not as a mtge., & A. had no 
right to an account of rents & profits. Semble : 
his right to repurchase on the payment of the full 
sum of £4,739 was not barred by Statute of Limita- 
tions. Qu. : whether Statute of Limitations was 
not an answer to the claim to redeem on the 
footing of the transaction being a mtge. 

1 am disposed to think that the statute cannot 
apply so as to make the mere possession by the 
mtgee. for twenty years without acknowledgment 
a bar to redemption where the original contract 
is in terms that the mtgor. may redeem at any 
time during a period extending beyond the twenty 
years (Lord Oranwobth, C.). — Aldbrson v. 
White (1858), 2 De G. & J. 97 ; 30 L. T. O. S. 
297 ; 4 Jur. N. S. 125 ; 6 W. R. 242 ; 44 E. R. 
924, L. C. 

Annotations : — Mentd. M. S. & L. Ily. v. North Central 

Wagon Co. (1888), 13 App. Cas. 554 ; Beckett r. Tower 

AssetR Co., [1891] 1 Q. B. 1. 

1406. Receipt of rents from tenant In possession 
— By mortgagee — Or agent — Who may be con- 
sidered agent.] — ^Ward v. Carttab, No. 1109, ante. 


of redemption, has been obtained. — 
Crooks v. Watkins (1860), 8 Gr. 340. 
—CAN. 

f. Possession enures to grarUees.^ 

— Bright v. MoMurbay (1882), 1 O. R. 
172.— CAN. 

jf. Constructive entry — Wild 

lands — Payment of taacca.T— M cDonald 
V. Maodonbll (1864), 2 E. & A. 393. — 

CAN. 

h. ' " • — *1 — -Under 

a deed of oonveyanoe of wild land the 


mtgee., for over twenty years before 
the mtgor.’s suit for redemption, per- 
formed the only act of possession, of 
which it appeared to he oapable, 
namely, he paid, with the mtgor.’s 
acquiescence, all the taxation upon it. 
& the mtgor. made no payment of 
either principal or interest & had 
repudiated all connection with the 
property : — Held : the suit to redeem 
wag barred by R. S. B. 0., 1897 (c. 123), 
B. ^0. — Kirby v. Cowderot, [1912] 
A. 0. 699.— CAN, 


— Vacant lands,] — 

Mahar V. Fraser (1867), 17 C. P. 408. 
— CAN. 


1. .] — Ruthbrtord 

V. Mitchell (1904), 15 Man. L. R. 
390.— CAN. 


imperial Loan Co. (1908), 18 Ma 
L. R. 144 ; 8 W. L. R. 502.— CAN. 


n. Under order of court — 

Time runs from entry.] — ^Pandu e. 
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Sect, 12. — Mortqagor and mortgagee: 8nh-$eei, 2, A, 
(a), (b) d:(c), iSb B. (a) & jb).] 

1407 . (1) In 1828 pltf. 

mortgaged freehold property to B., & in 1882, 
being about to reside abroad, he gave a full power 
of attorney to deft., who was a solr., to receive the 
rents &> profits of all his property, & to apply them 
in payment of the incumbrances. In 1841 pltf. 
settled accounts with deft., showing a large balance 
due to deft., which pltf. agreed to secure by a 
mtge. of his real estates when required. In 1846 
pltf. became bkpt., but his assignee did not 
mterfere with the mtged. property, & deft, con- 
tinued to receive the rents & profits. In 1849 
deft, took a transfer himself of B.’s mtge. to which 
pltf. was not a party. In 1863 deft, wrote a letter 
to pltf. eimressing his readiness to settle all 
accounts. In 1877, pltf.’s bkpcy. was annulled, 
& pltf. brought an action against deft, claiming 
to redeem the mtge., & claiming an account 
against him as mtgee. in possession, &, by amend- 
ment, as agent & trustee for him. Deft, pleaded 
Beal Property Limitation Act, 1833 (c. 27) : — 
Held : on pltf.’s bkpcy. deft, ceased to be the 
agent & attorney of pltf., & did not become the 
agent of the assignee ; & even if the assignee would 
have been entitled to call upon deft, to account, 
pltf. did not, on the annulment of the bkpcy., 
succeed to the assignee’s right ; pltf.’s estate as 
mtgor. having ceased on the bkpcy., the letter 
written to him in 1865 could not operate as an 
acknowledgment, either of his title or that of the 
assignee, to the equity of redemption, so as to take 
the case out of Real Property limitation Act, 
1833 (c. 27) ; as the assignee was barred by the 
statute pltf. was also barred, notwithstanding the 
annulment of the bkpcy. 

(2) Qu. : whether an acknowledgment of the 
title of a mtgor. is effectual to take the case out of 
Real Property Limitation Act, 1833 (c. 27), if it 
is not made till after the time limited by the statute 
has expired. — M arkwick v. Hardingham (1880), 
16 Ch. D. 339 ; 43 L. T. 647 ; 29 W. R. 361, C. A. 

Annotation : — Reid. Sanders v. Sanders (1881), 19 Ch. D. 

373. 

1408. Mortgagee in possession of part of land for 
statutory time — Mortgagor’s right barred as to that 
part.] — K insman v. Rouse, No. 1271, ante. 

Disabilities.] — See Sect. 7, sub-sect. 1, ante. 

(b) Mortgages by Tenant for Life. 

1409. Mortgagee purchasing equity of redemption 
— Whether renuilnderman barred.] — R afpbty v. 
King, No. 1898, ante. 

1410. .] — A mtgee. in possession for 

six years, without making any acknowledgment of 
the mtgor.’s title, then purchased the interest of 
the tenant for life of the equity of redemption, & 
continued in possession for twenty years longer : — 
Held: such possession was not adverse during 
the existence of the life estate so purchased, & 
Real Property Limitation Act, 1833 (c. 27),'s. 28, 
was not therefore a bar to any suit for redemption 
by the remainderman or reversioner. — ^H yde v. 
D ALLAWAY (1843), 2 Hare, 628 ; 67 E. R, 218. 
Annotation : — ^Mentd. Prout v. Cook, [1896] 2 Oh. 808. 

1411. Mortgage by married woman for term — 
Husband executor of mortgagee — Merger.] — A., 


OF Actions. 

a married woman, being tenant for life of lands 
shotted & exchcmged under an Inclosure Act, in 
1810 mortgaged them for one thousand years to 
B. to secure £106 advanced by him to pay her 
share of the expenses of the inclosure. B. died in 
1812, & the husband of A. was his exor. & one of 
his residuary legatees. The term passed to A.’8 
husband as exor., & he died in 1824. After the 
death of B. no interest was paid, & upon the death 
of A. the remainderman took possession. A.’s 
husband bequeathed all his property to A. & made 
her one of his exors., but sne did not prove. In 
ejectment upon demises by the exor. of A. & also 
by the exors. of A.’s husband ; — Held : the term 
of one thousand years had not merged in A.’s 
estate for life, & Statute of Limitations did not 
apply. — Doe d. Francis v. Hare (1850), 15 L. T. 
O. S. 203. 

1412. Mortgage under power — Excess interest 
charged on corpus — Limitation of account.] — 

A tenant for life had power to charge the estate 
with £20,000, & interest for his own benefit, & 
to limit a term upon trust to raise it by mtge. He 
exercised the power to charge, & liimted a term 
to a trustee upon trust, to raise the principal money 
by mtge. He afterwards by deeds, in which the 
trustee concurred, mortgaged the £20,000 & interest, 
along with other property, for securing a further 
sum. The rents of the property were insufficient, 
after payment of the mterest on certain prior 
charges, to pay the interest on the £20,000. The 
tenant for life, however, paid the interest to the 
mtgees. in full during his life : — Held : Statute of 
Limitations did not apply, so as to restrict the 
account to the period of six years before the death 
of the tenant for life. — Kensington (Lord) v, 
Bouverie (1855), 7 De G. M. & G. 134 ; 3 Eq. Rep. 
765 ; 24 L. J. Oh. 442 ; 26 L. T. O. 8. 169 ; 1 
Jur. N. S. 677 ; 3 W. R. 469 ; 44 E. R. 63, L. JJ. ; 
on ap'peal (1869), 7 H. L, Cas. 557, H. L. 

Annotations: — Refd. Howlin v. Sheppard (1870), 19 W. R. 

253. Mentd. Mayer v. Murray (1878), 8 Ch. D. 424 ; 

Noyes v. Pollock (1886), 32 Ch. D. 63. 

1418. Estate charged with debts — Entry by mort- 
g^ee — Whether creditors barred.] — Testator, who 
died in 1884, by his will devised his real & personal 
estate to trustees upon trust for A. for life with 
remainders over, & charged the property he owned 
in the county of Y. with the payment of his debts 
BO far as his personal estate should be insufficient. 
Testator’s estate consisted of property in the 
counties of Y. & N. The property m the county 
of Y, had been mortgaged by testator, & the 
interest was kept down & paid out of the Y. 
property for more than twelve years after the 
death of testator. In 1885 the tenant for life 
mortgaged the N. property. The personal estate 
was insufficient to pay the debts & mtges. of 
testator, & in the year 1902 the creditora obtained 
an order for the administration of the estate. In 
1893 the mtgee. of the life estate in the N. pro- 
perty entered into possession, having obtained an 
order for foreclosure absolute. The creditors now 
sought to sell the N. property, & claimed to be 
paid out of the proceeds of such sale. The mtgees. 
m possession of the N. property took out a sum- 
mons for a declaration t^t the creditors were not 
entitled to enforce their claims against the N. 
property or the proceeds of sale thereof so as to 
affect the life estate therein ; — Held : the claim 


ViTHU (1895), I. L. R. 19 Bom. 140.^ — 

IND. 

o. Under setttemerd of t^Uy 

of redemption .} — Brownb v. Oobe 
(Bp.) (1839), 1 Dr. & Wal. 700.— IR. 

p. Nature of posaesston rettuired,} 


-—Where actual posseaalon Is onoe 
by a mtgee. Jn assertion of his 
" If entry, it need not be 
continuously for twenty 
V. WwaoN (1877), 2 aTr. 


PART V. SECT. 12, SUB-SECT. 2.— 
A. (b). 

q. Redemption by iencaU for life — 
Non-payment of iidererf — Time does not 
nm.1 — Baudwik v. Baldwin (1866), 4 
I. Oh. R. 601.— IR. 
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of the creditors was not barred by Statutes of 
Limitations . — Ee Atkinson, Habtlby v. Atkin- 
son (1^7), 98 L. T. 369 ; on appeal, nom. 
Be Atkinson, Proctor v. Atkinson, [1908] 
2 Oh. 807, 0. A. 

1414. What interest recoverable .] — Be Turner, 
Turner v. Spencer, No. 1002, ante. 


(c) Conveyance in Form of Trust for Sale, 

1415. Whether a mortgage.] — A security in the 
form of a trust for sale is a mtge. within above sect. 

Before 1829 L. had demised two estates to P. 
for long terms of years by way of mtge. On 
Feb. 11, 1829, P. made to L. a further advance, & 
L., by a deed to which P. was a party, but not a 
conveying party, conveyed the fee in those estates 
& another estate to C. upon trust for P., his heirs, 
exors., administrators, & assigns, nevertheless 
upon the furtlier trusts hereinafter declared ; 
which were, to permit L. to continue in possession 
& receipt of rents till Aug. 11, & if L. should then 
repay the further advance with interest, & the 
other mtges. charged on the property & therein- 
after specified, to reconvey to L., his heirs or 
assigns ; but, in default of payment, then that 
C., his heirs or assigns, should immediately, or at 
their or his discretion, enter into possession, & 
sell the estates, & stand possessed of the proceeds 
in trust, in the first place, to pay costs, then the 
sums due to P. with interest, &. a sum due on mtge. 
to another person with interest, & to pay the sur- 
plus to L., his exors., administrators, or assigns. 
L. at the same time attorned tenant to P. Default 
having been made in payment, P. entered into 
possession in 1832, & thenceforth received the 
rents & let the property. Sales were subse- 
quently made of parts of the property, the last 
being in 1848, & C. conveyed to the purchasers, 
P. being a party, & it was agreed that aU terms 
should be assigned in trust to attend. In 1871 
L.’s heir-at-law filed a bill to have the trusts of the 
deed of 1829 carried into execution : — Held : 
the deed of 1829 did not create a trust of the 
estate for the benefit of the mtgor. which he could 
enforce, so as to bring the case within above Act, 
sect. 26, but was a mtge. within above Act, sect. 28. 
— Locking v. Parker (1872), 8 Ch. App. 30 ; 42 
L. J. Ch. 257 ; 27 L. T. 635 ; 21 W. R. 113, 
L. JJ. 

Annotations : — Apld. Re Alison, Johnson v. Mounsey (1879), 

11 Ch. D. 284. Consd. Chapman v. Corpe (1879), 41 

L. T. 22 ; Baimor t>. Berrldge (1881), 18 Ch. D. 254. 

Expld. Hoohefouoauld v. Boustead, 11897] 1 Ch. 196. 

Bnd. Sanders v. Sanders (1881), 30 W. K. 280. Hentd. 

Warner v. Jaoob (1882), 20 Ch. D. 220 ; Liquidation 

Estates Purchase Co. v. WiUougrhby, (1898] A. C. 321. 

1416. .] — In 1827 S. conveyed certain 

premises to A. by way of security for £3,000 
& interest, in trust to sell, & out of the purchase- 
moneys 1x) pay costs, principal, interest, & pay the 
surplus to S. In 1833 S. conveyed the same here- 
ditaments to M., & assigned to her the surplus 
purchase-moneys arising from any sale by A. by 
way of mtge. to secure £300 & interest. A. took 
possession in 1849, & held it till he died in 1874. 
In 1876 the trustees of his will sold under the trusts 
of the mtge. deed. The purchase-money being 
more than sufficient to pay A.’s principal, interest, 
& costs, the representatives of M, claimed to have 
their debt paid out of the surplus : — Held : the 
equity of redemption had been barred by the lapse 
of time, & A. the first mtgee., had become abso- 
lute owner ; no dealings by his devisees or exors. 
could alter the character of that estate, & the 
representatives of M.,the second mtgee., were not 
entitled to the surplus. — Be Alison, Johnson v. 


Mounsey (1870), 11 Ch. D. 284 ; 40 L. T. 234 ; 
27 W. B. 637, 0. A. 

Annotations : — ^Apld. Chapman v. Corpe (1879), 41 L. T. 
22 . Consd. Rochefoucauld v. Boustead, [1897] 1 Ch. 
198. Apld. Be Metropolis Sc Counties Pernaanent Invwt- 
mont Bldg. 800 ., Gatneld's Ca^, [1911] 1 CSu 698. Btfd. 
Banner v. Bemdge (1881), 29 W. R. 844 ; Sanders v, 
Sanders (1881), 19 Oh. D. 373 ; Re Loveridge, Drayton y. 
LoveridM, [1902] 2 Ch. 859 ; Nicholson v. England, [19261 
2 K. BToS. MAnM. Ja/uib C882). 20 Ch. D. 220. 


1417. Trust for payment of surplus to mortgagor 
— Extinguished along with right of redemption.] — 

Chapman v. Corps, No. 1400, ante. 


B. Acknowledgments. 

(a) In General. 

Effect of acknowledgment.] — See Real Property 
Limitation Act, 1874 (c. 67), s. 7. 

(b) By Whom Made. 

See Real Property Limitation Act, 1874 (c. 57), 

8. 7. 

1418. Mortgagee — One or more of several mort- 
gagees.] — An acknowledgment of the title of a 
mtgor. given by one only of two joint mtgees., 
who, on the face of the mtge. deed, were shown 
to advance the money on a joint account as trus- 
tees, did not keep ahve the right of redemption 
either as against the whole property or against a 
moiety of it, but was wholly inoperative. — 
Richardson v. Youngb (1871), 6 Ch. App. 478 ; 
40 L. J. Ch. 338 ; 25 L. T. 230 ; 19 W. R. 612, 
L. JJ. 

1419. Person claiming under mortgagee.] — A 

letter from a party, representing himself as 
deriving title under the mtgee., admitting the 
right of the mtgor., or his representative, to 
redeem a mtge., & written within the twenty 
years : — field : an acknowledgment in writing 
within Real Property Limitation Act, 1833 (c. 27). 
— Uttbrmarb V. Stevens (1851), 17 L. T. O. S. 
115. 

1420. Assignee of equity of redemption — Pay- 
ment of interest.] — Forsyth v. Bristowb, No. 
789, ante. 

1421. Tenant in tall under devise from mort- 
gagee.] — A mtgee. in fee, who had been in posses- 
sion for more than twenty years, died in 1805, 
leaving a will, by which he devised the property 
to S., his eldest son in tail, with divers remainders 
over, (fc appointed him his exor. & residuary 
legatee. In 1812, the persons claiming under 
the will of the mtgor. filed a bill against S. to 
redeem, & the suit was compromised in 1814 
on the terms of S. paying a sum for the equity of 
redemption, which was accordingly conveyed to 
him. He afterwards died without issue, & with- 
out having done any act to bar the entail created 
by his father’s wiU : — Held : his heir-at-law was 
entitled to the equitable fee, & the remaindermen 
under his father’s will had no title in equity. 

8. was heir-at-law of the mtgee., & was exor. 
& residuary legatee of the mtgee., & it was admitted 
that from the time of his father’s death he had 
never acted as tenant in tail or done anything 
inconsistent with the supposition that he sti 
held under the mtge. 1 think, therefore, t^t the 
same effect is to given to his acknowledgment 
as if he had held only under the mtge. & his 
father’s will had not contained the limitations by 
which an estate tail was given to him with 
remainders over (Lord Campbell, 0.). — ^Pendle- 
ton V. Booth (1869), 1 De G. F. J. 81 ; 29 
L. J. Oh. 266 ; 1 L. T. 284 ; 0 Jur. N. S. 182 ; 
8 W. R. 101 ; 46 B. R. 289, L. C. & L. JJ. 
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Sect, 12 . — Mortgagor and mortgagee : Svh^aect, 2, B, 
(0. (d), (e) if); svb-aeet, 3.] 

(c) To Whom Made, 

1422. Mortgagor — Alter bankruptcy of mort- 
gagor.]— Markwiok V, Hardingham, No. 1407, 
ante. 

( 1428. Agent of mortgagor — Who may be con- 
sidered agent.] — Then it was objected that, as the 
letter was not written either to the grand-daughter 
or to a person authorised to act as her agent, it 
was not such a written acknowledgment as the 
statute requires. The question, however, is 
whether the party who wrote the letter, did not 
treat the party to whom it was written as the agent 
of the child. She was at that time an infant ; & 
the writer made the statements, in his letter, in 
answer to the grandfather’s letter upon the 
infant’s business ; &, when he said ; “ I am very 
willing to settle if your grand-daughter is of age,” 
can it be supposed that that was not meant to 
be a statement of which the grand-daughter might 
avail herself, when she came of age ? ^ It would be 
a forced construction to say that this was not an 
acknowledgment within the statute, ' or that_ it 
was not given to the agent of the person claiming 
the estate of the mtgor. It is not necessary to 
make a person an agent, that he should have an 
actual authority to act. It is quite sufficient that 
the grandfather acted as the agent of his grand- 
child ; & that she, when she came of age, adopted 
what he had done on her behalf (Shadwell, V.^.). 
— Trulock V. Robey (1841), 12 Sim. 402 ; 6 
Jur. 1101 ; 69 E. R. 1186 ; avbaequent 'moceedinga 
(1846), 16 Sim. 265 ; (1847), 2 Ph. 395, L. 0. 

Anmtations : — Apld. Stansfleld v. Hobson (1852), 16 Beav. 

236. Bold. Kiobardson v. Younge (1870), L. B. 10 Eq. 

275. 

1424. - 

ante, 

1425. Stranger.] — Redemption decreed against 
the heir of mtgee. & a purchaser with notice upon 
acknowledgment of the mtge. within twenty years 
before the bill in transactions with other persons, 
not with the heirs of the mtgor. — H ansard v. 
Hardy (1812), 18 Ves. 456 ; 34 E. R. 389. 

1426. Deed of assignment reciting mort- 

gage.] — ^A. mortgaged an estate to B. for a 
thousand years. B. died, having bequeathed the 
mtge. to his widow. She also died ; &, in 1822, 
her personal representatives entered into & 
continued in possession of the estate until 1838, 
when they sold & assigned the mtge. to C., who 
entered & continued in possession until 1843, when 
A.’s heir filed a bill to redeem, on the ground that 
the deed of assignment recited the mtge. & con- 
veyed the term to C., subject, expresdy, to the 
equity of redemption of A. or his legal repre- 
sentatives : — Held, : the deed was not such an 
acknowledgment of the mtgor. ’s title as to make the 
estate redeemable. — ^L ucab v. Dennison (1843), 
13 Sim. 684 ; 2 L. T. O. S. 186 ; 7 Jur. 1122 ; 60 
E. R. 227. 


-.] — Forsyth v, Bristowe, No. 789, 


1427. .] — The recital of a mtgor.’s 

title to redeem in a transfer by a mtgee. in pos- 
session is not sufficient to prevent Rei^ Property 
Limitation Act, 1833 (c. 27), being a bar to the 
right of the mtgor. to redeem. — ^Batchelor v. 


Middleton (1848), 6 Hare, 76 ; 8 L. T. O. S. 613 } 
67 B. R. 1088. 

(d) Time for Making, 

1428. Before expiration of statutory period.]— 

Acknowledgment of mtge. title Within twenty 
years of bin filed maintains the equity of redemp- 
tion. — Hodle V. Healey (1819), 6 Madd. 181 ; 
66E. R. 1061. ^ 

AnnotatUma : — i^d. Rayner «. Oastler (1822), 6 Madd. 

274. Conid. mchardaon v. Younge (1870), L. E. 10 Eq. 

275. 

j[429. .] — A mtgor. will be entitled to 

redemption against a mtgee., who, after more '^on 
twenty years’ possession, makes admissions, whicn 
prove, that he has aU along considered himseR 
only as mtgee. — -Cutler v* Cremer (1823), 1 
L. J. O. S. Ch. 108. 

1480 . .] — After a mtgee. had been more than 

twenty years in possession of property mtged., 
the mtgor.’s solr. wrote a letter asking when the 
mtgee. would see him on the mtgor.’s c laim s. 
The mtgee. wrote back to the solr., ” I do not see 
the use of a meeting unless some party is ready to 
pay me off.” The mtgor. filed a biU to tedeem : 
— Held : tWs was a sufficient acknowledgment in 
writing of the title of the mtgor. to his solr. actmg 
as his agent, to bring the case within Real Property 
Limitation Act, 1833 (c. 27), s. 28. — 

Hobson (1853), 3 De G. M. &> G. 620 ; 22 L. J. Ch. 
667 ; 20 L. T. O. S. 301 ; 1 W. R. 216 ; 43 E. R. 

!— Di»td. Thompson t’- Bowyer (1863), 2 
Rep. 504. Consd. Richardson r. Young (1^7 Ob 18 W. li. 
800. Distd. Sanders v. Sanders (18^C, li^ Ch. D. 373. 

1431. - 

1407, ante, 

1482. — 

‘ ante, 

1483. - 
ante, 

1484. - 
post, 

(e) Sufficiency, 

1436. Payment of Interest.] — G rubb v. Wood- 
house (1692), Freem. Ch. 187 ; 22 E. R. 1161. ^ 

1436. .] — Mtge., though never so old, is 

redeemable, if interest has been paid. — Ployer 
V. Lavington (1714), 1 P. Wms. 268 ; 2 Atk. 

496, n. ; 24 B. B. 384. „ .s, 

AnnotcUiona : — Reid. Whiting White (1792), 2 Cox, Eq. 

Cas. 290. Mentd. Mellor v. Lees (1742), 2 Atk. 494 , 
Woodhouse v. Sbopley (1742), 2 Atk. 636. 

1437. Settlement of account.] — Length of time 
pleaded in bar to a redemption of a mtge., being 
made in 1713, the mtgor.’s solr. appearing to have 
settled an account in 1730, in order to pay off the 
mtge. : — Held : that would save the right of 
redemption. — ^Anon. (1742), 2 Atk. 333 ; 26 B. R. 
603. 

Annotation: — Reid. Whiting v. White (1792), 2 Cox, Eq. 
Cas. 290. 

1438. Delivery of account — By agent of mort- 
gagee — Authority.] — Equity of redemption barred 
by possession for twenty years ; umess circum- 
stances are proved by the mtgor., showing an 
acknowledgment of his title by the mtgee. within 
that period ; as accounts delivered by the mtgee. ; 
if by parol evidence, it must be clear & unequivocal. 
Accounts, kept by the mtgee.’s receiver, in a 


-.] — Mabkwick V. Hardingham, No. 
-.] — Sanders v, Sanders, No. 1260, 
-.] — Kibble v, Fairthorne, No. 1363, 
-.] — Nicholson v. England, No. 1472, 


PART V. SECT. 12, SUB-SECT. 2.— 
B. (0). 

1426 1. Stranger,] — acknowledg- 
ment of title need not he made to the 
mtgor. or his representatives ; any 
acknowledgment in writing slmied hy 
the mtgee. is sufficient. — A m Hossein 
r. Ram Dtal (1871), 3 N. W. 78.— IND. 


1426 il. TheAotforthelimita- 

tion of suits does not require that the 
acknowledgment of the tiue of a mtgor. 
should be made to any particular 
person or at any particular tune before 
the Institution of the suit in which the 
bar is pleaded. — Narraina Tantri v, 
Ukkoma (1871)k 6 Mad. 207. — IND. 
r. Peraon aeddng to recover po8$e$’ 


( aion .] — Acknowledgment of liability, in 
' order to be within Limitation Act, 
must he an acknowledgment of liability 
to the person who Is seeking to recover 
possession, or some person through 
whom he claims. — Mtlaporb IJA- 
SAWMT VTAPOORT MOODUAR V, YBO 
Kat (1887), I. L. R. 14 Calc. 801 ; L. B. 
14 Ind. App. 168.— IND. 
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distinct book, & delivered to the mtgor., but 
without authority, will not have that effect. — 
Babron V. Martin (1816), Coop, C. 189 ; 19 Vea. 
327; S5B. R. 526. 

1439. Account kept by mort^i^pee.] — Qu. : 

whether, since Beal Property limitation Act, 
1833 (c. 27), s. 28, the bar created by twenty years* 
possession by a mtgee. is defeated by his having 
kept accounts of the rents received by him. — 
Baker v. Wetton (1846), 14 Sim. 426 ; 4 L. T. 
O. S. 451 ; 0 Jur. 98 ; 60 B. R. 423. 


possession. The mtgor. being in default, the 

KiJk uvci' owojvo years, wit/mn 

the period of twelve years before action brought, 
the mtge. & the amount outstanding had been 
included, under the heading of mtges., in balance 
sheets of the society signed by the auditors & 
delivered to the committee ; — Held : (1) the title 
of the mtgor. was barred under Real Property 
Limitation Act, 1874 (c. 67), s. 7 ; & (2) the com- 
mittee were not the mtgor. ’s agents to receive 

1 1 _ A A*Al_ ^ 


Annotations: — As to (1) Bsfd. Be Metropolis & Coiinties 
Permanent Investment Bldif. Soc., Gatfleld’s Case, [1911] 
1 Ch. 698. As to (2) FoUd. Be Metropolis & CJonntlos 
Permanent Investment Bid fir* Soo., Gatflold’s Case, [1911] 
1 Ch. 698. 

1442. Recital in conveyance of equity of re- 


1440. .] — ^A member of a building society acknowledgment of his title contained in the 

mortgaged leaseholds to the society to secure an balance sheets. — W ilson v. Walton & Kirkda^ 
advance of £400 on her shares repayable with Permanent Building Society (1903), 19 T. L. R. 
interest by monthly instalments extending over 408. 
ten years. The rules of the society provided that 
when the claims of the society upon any mtged. 
property had been satisfied the statutory receipt 
should be indorsed upon the mtge. at the expense 

of the mtgor. The deed conveyed the property _ . - - -a * 

to the society upon trust to permit the mtgor. to demptlon.] — Where the purchaser of an equity of 
receive the rents until default in payment of any redemption had the legal estate conveyed to him 
instalment upon default, to enter into posses- by a deed, dated Aug. 24, 1796, in which it was 
sion of the rents & to apply the same in payment recited that the purchaser had some time ^nce 
of all sums due from the mtgor. & to pay the paid to the mtgee. the money due on ms mtge., 
balance, if any, to the mtgor. ; the deed also & a bill to redeem was filed on Jan. 29, 1816 
contained a trust for sale. In 1887 the mtgor. Held : the recital was an acknowledgment of the 
made default & the society went into possession mtge. title, within twenty years from the filing of 

it in their books the bill.— Price v. Corner (1823), 1 Sim. & St. 

347 ; 1 L. J. O. S. Ch. 178 ; 57 B. B. 139. 

Annotations: — Be!d. Bennett v. Colley (1832), Sinn 181 ; 
Ashton V. Milne (1833), 6 Sim. 369 ; Bandoii v. Becher 
(1835), 9 Bli. N. S. 632 ; Uallcty f. King (1836), 1 Keen, 
601. 

1443 , _ — ,] — ^Forsyth v. Bristowe, No. 789, 
ante. 


& managed the property, treating 
as a mtge. transaction, & by 1902 all sums payable 
under the deed were satisfied. After 1902 the 
society entered the rents to a “ suspense account ” 
in their ledger until 1910, when the society was 
ordered to be wound up ; the same year the lease 
of the property expired. In the winding up the 
mtgor. claimed the surplus rents standing to the "1444, Expression inferring admission of right 
credit of the suspense account on the ground that to redeem.!— iiTANSFiELDr. Hobson, No. 1430, ante 


the society wore trustees thereof for her & that 
Statute of Limitations did not apply : — Held : 
(1) the deed though in form of trust was in sub- 
stance a mtge., Statute of Limitations com- 
menced to run when the society took possession in 
1887, & therefore the claim of the mtgor. was 
barred ; (2) the annual statutory accounts which 
the society published pursuant to Building Societies 
Act, 1874 (c. 42), s. 40, & in which the leaseholds 
were included in the properties of which the 
society were in possession as mtgees., were not 
acknowledgments of the mtgor. ’s title within Real 
Property Limitation Act, 1874 (c. 57), s. 7, so as 


1445. Denial of right.]— B. having been m pos- 
session of an estate as first mtgee. for upwards of 
twenty years, on being appHed to for an account 
of the rents & profits on behalf of a person who had 
a subsequent charge upon the property, replied 
as follows : “In answer to your letter I beg to 
say that I deny the claim of your client. If ho 
were entitled to the account, it would be of no 
use, as the rents & profits of the estate have never 
been sufficient to pay the interest of the first 
charge “ \~Held ; not to be an acknowledgment 
of pltf.’s title to redeem within Real Property 
Limitation Act, 1833 (c. 27), s. 28 .— Thompson v. 
Bowyer (1863), 2 New Rep. 504 ; 9 L. T. 12 ; 27 


to preclude the operation of that sect. — Re 

Metropolis & Counties Permanent Invest- 1 092 ; 9 Jur. N. S."863 ; 11 W. R. 975 ; 

MENT Building Society, Gatfield’s Case, [1911] previous proceedings (1859), 32 L. T. O. S. 294. 

1 Ch. 698 ; 80 L. J. Ch. 387 ; 104 L. T. 382. ^ 

1441. Delivered to third person — Not {f) Evidence. 

authorised as agent to receive such account.] — 1446. Admissibility Parol evidence.] — Reeks v. 

A mtge. by a member of a building society to the posTLBTHWAlTB (1815), Coop. G. 161 ; 35 E. R. 515. 


society provided that, if the mtgor. paid all the 
instalments according to the rules of the society, 
the societv would “ at any time thereafter, upon 
the requ^t of the mtgor.,’’ endorse the mtge. 
deed with a receipt, & that it should thereupon be 
vacated. It also provided that, upon default in 
payment of any of the instalments, the balance of 
the advance unpaid should immediately become 
due, & the society might thereupon enter into 


Annotation: — ^Befd. Barron v. Martin (1815), Coop. Q. 189. 

4447. .] — Rayner V, Oastler (1822), 


6 Madd. 274 ; 56 E. R. 1095. 


Sub-sect. 3. — Mortgagees as Trustees. 

1448, Mortgage with power of sale — Improper 
exercise of power — Mortgagee purchasing mort- 


PART V. SECT. 12, SUB-SECT. 2.— 
B. (6). 

14441. E3cpressi(m inferring admission 
of right to redeem .] — ^Malloch v. 
PiNHEY (1862), 9 Gr. 560. — CAN. 

1444 il. .]~Mtller V. Browx 

1882), 3 O. K. 210.~CAN. 

1444111. .] — An acknowledgment 

must be an acknowledgment of a 
present existing title in the mtgor. — 
Ham Das v. Birjnitnbun Das {alias 

J. — VOL. XXXII. 


vj i/uywten* oj 

interest hg mortgagor.] — Rendebson v. 





against 
of a notice 


of sale by the mtgee. on the mt^r. 
does not give the mtgor. a right 
to redeem, the mtgee. ’s statutory title 
being in no way affected thereby. — 
Shaw v. Coulter (1905), 11 0. L. R. 
630 ; 6 0. W. R. 65.— CAN. 

PART V. SECT. 12, SUB-SECT. 8. 

b. Trust for sale — to pay 
surplus to mortgagor — Time does not 
y^^ j—BiGoa V. Freehold Loan Sc 

I I 
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Sect. 12 . — Mortgagor and mortgagee: Subject. 3. 

Sects. 13, 14 <fc 16; Svh-eecU 1.] 

gaged property.] — Deft, acquired the right under 
which he now claims as purchaser from his own 
vendee in 1847. That is not a len^h of time 
which can be considered of any importance in the 
case ; but if the time were infinitely longer, if the 
time were twenty or thirty j^ears, I have yet to 
learn that where the question is a natgor.’s right to 
redeem, it can be said, that if that right of redemp- 
tion is arrested upon the mound of what this ct. 
will consider a fraudulent « improper exercise of a 
power of sale, bare length of time will be enough 
to sanction a title acquired by means such as are 
disclosed in this case (Stuaht, V.-C.). — Robert- 
son V. Norris (1857), 1 Gift’. 421 ; 30 L. T. O. S. 
263 ; 4 Jur. N. S. 166 ; 65 E. B. 983 ; affd. 
(1858), 4 Jut. N. S. 443, L. C. 

Annotations: — Mentd. Thurlow r. Mackeson (1868), 9 B. & 
8. 976 ; Martlufeonv. CloweB(1882), 21 Ch. D. 857 ; Warner 
75. Jacob (1882), 20 Ch. D. 22^ Pooley’s Trustee r. 
Whethara (1886), 33 Ch. D. Ill ; Farrar u. Farrars (1888), 
40 Ch. D. 396 ; Colson v. Williams (1889), 68 L. J. Ch. 
539 ; Bolton i5. Bass, Batclifl & Qretton, [1022] 2 Ch. 447. 

1449. Trust for sale — 6c to pay surplus to mort- 
gagor — Whether trust for payment of arrears of 
Interest on mortgage debt.] — mtge., executed in 
1848, contained a power of sale of the mtged. 
property, followed by a declaration that the 
proceeds of the sale wore to be applied in payment 
of a prior mtge., & then “ of the sum of £800, 
& interest thei-eon, or so much as should be then 
unpaid, & all accruing interest on the £800, at 
live per cent, per ayinum ; & then in payment to 
other parties of a sum of £1,150 & all interest 
thereon from the day of the date thereof, at the 
rate of five per cent, per annum,” & the surplus 
proceeds of the sale were to be handed over to the 
mtgor. The mtged. property was sold in 1862. 
Upon the question, what arrears of unpaid interest 
were then payable under the deed ; — Held : no 
trust was created for the payment of the interest 
on the mtge. debt, & therefore no more than 
six years’ arrears were payable. — Mason v. Broad - 
BENT (1863), 33 Beav. 290 ; 3 New Rep. 101 ; 9 
L. T. 506 ; 28 J. P. 4 ; 12 W. R. 118 ; 55 E. R. 
381. 

AnnotaiUms : — N.F. Edmunds v. Waugh (1866), L. B. 1 Kq. 
418. Consd. Dingle r. Coppen, Coppen t5. Dingle, [1899] 
1 Ch. 726. Reid. Be Marshfield, MarehAeld v. Hutchings 
(1887), 34 Ch. D. 721 ; Be Lloyd, Lloyd v. Lloyd, [1903] 
1 Ch. 385. 

1450. Retention of surplus — Whether 

Statute of Limitations applies.] — In 1868, upon the 
death of the mtgor., uhe mtged. property was 
sold by A., the mtgee., under the power of sale 
contained in the mtge. deed. The balance of the 
proceeds after payment of the mtge. debt was 
retained by B., who, in effecting the mtges., had 
acted as solr. for both parties, & conducted the 
sale on beh^ of A. The power of sale in the mtge. 
deed contained the usual provision that the surplus 
proceeds should be paid to the mtgor., his heirs, or 
^signs. The mtgor. had died unmarried & 
intestate, & being illegitimate left no next of kin. 
Administration had not been taken out to him. 
A. died in 1877, having left all his property to his 
yvidow 0., whom he appointed his extrix. 0. died 
in 1878, having appomted B. & R. her exors. 
Upon the death of B. in 1881, R., as being through 
C. the legal personal representative of A., claimed 
as against B.’s estate the balance of the proceeds 
of the sale in 1868 of the mtged. property ; — Held : 


B., having received this balance in a fiduciary 
chiu^acter as agent for A., & with full knowledge 
that A. was an express trustee of the balance for 
the mtgor., &, in the circumstances, liable to a 
claim by the Crown, Sc Statute of Limitations could 
not he set up as a bar to the claim.— Bell, 
Lake i;. BeIjL (1886), 34 Ch. D. 462 ; 56 L. J. Oh. 
807 J 66 L. T. 767 ; 36 W. R. 212. 

Annotation : — Bold. Soar v. AahweU, [1893] 2 Q. B. 890. 

Redemption aotioni .] — See Nos. 1416- 

1417, ante. 

1451. 6c to pay Burpiue to second mort- 

gagee — ^Mortgagee’s innocent breach of trust — 
Date from which statute runs.] — Thorne v. Heard, 
No. 1636, post. 

1452. Term created as trust for security — Effect 
as to recovery of interest.] — Shawv. Johnson, No. 
996, ante. 

1463. Trustee of legal estate for mortgagor — 
Acquisition of possessory title by mortgagor*]— 

Sands to Thompson, No. 1360, ante. 

1454. Statutory trust Of surplus for second mort- 
gagee — Right of beneficiary to execution of trust.] — 

(1 ) A first mtgee. who has sold the mtged. property 
under his statutory power of sale is under a 
statutory obligation by virtue of Conveyancing 
& Law of Property Act, 1881 (c. 41), ss. 21 (3), 22, 
to hand the surplus proceeds remaining after his 
claim as first mtgee. has been satisfied to the 
second mtgee. or other the person entitled to the 
mtged. property & authorised to give a receipt for 
the proceeds of sale thereof. He is not entitled 
to retain the surplus proceeds Sc assert on behalf 
of a ihird mtgee. or the mtgor. a right to be paid 
the whole surplus after payment to the second 
mtgee. of the principal moneys owing on the 
second mtge. & six years’ arrears of interest only. 

(2) A summons by a second mtgee. against the 
first mtgee. Sc other persons interested in the 
surplus proceeds of sale to have it determined 
whether he is entitled to repayment of the principal 
moneys owing on the second mtge. & all arrears of 
interest Sc costs, & to obtain payment accordingly, 
is in substance an action by a beneficiary for 
execution of the trusts of the surplus proceeds & 
is not an “ action or suit ” for the recovery of 
“ interest in respect of . . . money charged upon 
or payable out of . . . land ” within Real Pro- 
perty Limitation Act, 1833 (c. 27), s. 42. — Be 
Thomson’s Mortgage Trusts, Thomson v. 
Bruty, [1920] 1 Ch. 608 ; 89 L. J . Ch. 213 ; 123 
L. T. 138 ; 64 Sol. Jo. 375. 


Sect. 13.— PROPERTY OF SPIRITUAL AND 
ELEEMOSYNARY CORPORATIONS. 

See Real Property Limitation Act, 1833 (c. 27)^ 
s. 29. 

Period of limitation — Recovery of tithes 6c tithei 
rentcharges.] — See Ecclbslastical Law, Vol. 
XIX., pp. 409, 482 et seq., Nos. 2436, 3412 et seq. 

1466. — Recovery of land.] — Ex p. Sunder 
LAND Freemen Sc Stallingbrs, Ex p. Durham 
(Bp.) (1852), 1 Drew. 184 ; 18 L. T. O. S. 329 ; 
61 E. R. 422 ; steb nom. Sunderland Freemen 
Stallingbrs v. Durham (Bp.), 22 L. J. Ch. 146 
16 Jur. 370. 

1466. .] — ^By an inclosure award made 

in 1866 a piece of land was allotted to the rector 


Sa^ngs Co. (1898), 26 A. R. 232.— 
CAN* 

o. <£,• to pay aurpluB to 

second mortgagee-— Second mortgagee's 
right to acooiim,] — OepAK Acjcidbnt & 


Guaeantbe CoapN., Ltd, Sc Hawin’ 
V. CoixuM Sc Arohdall, [1913] 1 I. R. 
328.— IR. 

d. Mortgagee in possession — Oc 


cupaiion Statute of Limita- 

tions fomui no bar to a claim o^roinst' 
a mtfiree. In possesslou for oocnpatkifi 
rent.—CoLDWaiL v. Haxx (1862), ft 
or. 
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Of the parish in compensation for rights of turbary 
possessed by him as such rector, & the land was 
then in the occupation of a person who had 
encroached upon it some years befo;|'e : — Held : 
in ^ action brought in 1913 by the rector of the 
parish to recover possession of the land from the 
successor of the person who had originally 
encroached upon it, deft, could not set up the 
defence that the encroachment in question was an 
“ ancient inclosure ” at the date of the award ; 
pltf. had made out a good primd facie title by 
production of the award of 1866 ; &, as pltf. was 
an ecclesiastical corpn. sole & as deft. & his prede- 
cessor had not been in possession for sixty years 
since the award, pltf.’s right to recover possession 
was not barred by Beal Property Limitation Act, 
1833 (c. 27), s. 29. — Blackett v. Bidout, [1916] 
2 K. B. 416 ; 84 L. J. K. B. 1636 ; 113 L. T. 267, 
O. A. 

Annotation: — Refd. Collia v. AmpUlett, [1918] 1 CJh. 232. 

1467, By Ecclesiastical Commissioners 

as transferees.] — An allotment under an Inclosure 
Act, described as 137 A, was made in respect of 
premises held by a person imder lease from a dean, 
the property leased being that of the dean in right 
of his deanery. By Beal Property Limitation 
Act, 1833 (c. 27), s. 29, a dean could recover pos- 
session of such land within the term of sixty years 
from the time when the right of action first 
accrued. By Ecclesiastical Commissioners Act, 
1840 (c. 113), deanery lands, after the death of any 
dean then in possession, passed to the Ecclesiastical 
Comrs. ; & Ecclesiastical Commissioners Act, 

1840 (c. 113), s. 67, declared that “ the Ecclesias- 
tical Comrs. shall for the purpose of enforcing pay- 
ment of all profits & emoluments to be paid to 
them, & of obtaining possession of all lands, 
tithes, or other hereditaments vested in or accruing 
to them as aforesaid, & of recovering the rents & 
profits thereof, have & enjoy all rights, powers &> 
remedies at law «fc in equity which belonged, or 
belong, or would belong, or have belonged to the 
holder of the deanery, etc., in respect of which such 
profits <fc emoluments, etc., respectively are, bv or 
under the provisions of this Act, to be paid or 
accrue to & be vested in the said Comrs.” 
Benewals of the original leases had been made, 
but tlie allotment 137 A was never referred to in 
them. It had been in 1821 purchased from the 
representatives of the original allottee, the title 
of the dean to it had never been asserted, & it 
was, in that way, held adversely to him. The dean 
died in 1864, & the Comrs. then came into pos- 
session, under the statute, of the property of the 
deanery. In 1877 the Comi*s. brought an action 
to recover the allotment : — Held : under the words 
of Ecclesiastical Commissioners Act, 1840 (c. 113), 
s. 67, the Comrs. had the same time within which 
to enforce their claim to the property that the 
dean would have had under Beal Property Limita- 
tion Act, 1833 (c. 27), s. 29. There was a legal 
continuity between the rights, powers & remedies 
of the dean, & those of the Comrs. His right of 
action was transferred to them by statute, & was 
not barred by the mere fact of the transfer. 

I am of opinion that a right of action did, 
before 1854, accrue to the dean, & that this right 
accrued not later than the earliest grant of a lease 
by way of renewal which was made by the dean 
after the commencement of the possession of S, 

. . . Her possession commenced during the cur- 
rency of the lease granted by the dean to H. . . 
which lease continued to subsist until June 18, 
1828, when it was surrendered contemporaneously 
with & In consideration of the grant of the new 
lease of that date. On that surrender, a right of 


action to recover the premises of which S. was then 
in possession accrued ibo the dean (Lobd Shlbornb 
0.), — Ecclesiastical Cobibs, op England & 
Wales v. Bowb (1880), 6 App. Cas. 736 ; 49 
L. J. Q. B. 771 ; 43 L. T. 353 ; 45 J. P. 36 ; 29 
W. B. 169, H. L. 

Annotations: — Comd. Irish Church Commission v. Grant 
(1881), 10 App. Gas. 14 ; Pool. Oomrs. for Ensrlond v, 
Treemor, [1893] 1 Ch. 166. Refd. East Stonehouso 
U. C. V. WlUoughhy, [1902] 2 K. B. 318. 


Sect. 14.— PRESENTATIONS AND ADVOWSONS 

See, generally, Ecclesiastical Law, Vol. XIX., 
pp. 370 cf aeq. 

Loss of right to presentation — Lapse.] — See 

Ecclesiastical Law, Vol. XIX., pp. 229, 230, 
Nos. 66-80, pp. 394, 395. 

1458. Usurpation of right by stranger — Time 
within which action must be brought — Quare 
impedit.] — Everwike (Abbot) v. db la Bochb 
(1347), Y. B. 21 Edw. 3, fo. 55, pi. 8. 

Annotations: — Mentd. Garnon’s Case (1598), 5 Co. Rep. 
88 a ; Foster's Case (1614), 11 Co. Rep. 56 b ; Thomas r. 
Sorrol (1673), 3 Keb. 233. 

1459. — — .] — (1) That a quare 

impedit cannot be sued out after six months, where 
a parson has been presented to a living by one who 
has not a right, is a rule very proper to be adopted 
in equity, because it is the general one, that equity 
follows the law, be it originally a resolution of the 
common law, or introduced by statute. 

(2) A person who has taken a conveyance from 
a trustee cannot shelter himself under a idea of 
Statute of Limitations. 

(3) Statute of Westminster II was intended to 
secure the peace of the church, & being considered 
as a statute of limitation, is a bar of an equitable 
08 well os a legal right, & therefore deft.’s plea 
of a plenarty of six months & upwards was 
allowed. — Boteler v, Allington (1746), 3 Atk. 
463 ; 26 E. B. 1061, L. C. 

Annotations: — Generallv, Refd. Mutter v. Chauvel (1816), 
1 Mer. 475. Mentd. Sloman r. Kelly (1840), 4 Y. & C. 
Ex. 169. 


1460. By mortgagor against mort- 

gagee presenting before foreclosiire.] — If an 

advowson only be mortgaged & becomes void, 
it seems in this case the mtgee. is to present, 
especially if in the deed the agreement be that the 
mtgee. shall present. 

One mortgages a manor with an advowson 
appendant, & the church becomes void, mtgee., 
though in possession, shall not present to the 
church till the mtge. is foreclosed. 

Mtgee. of an advowson presents ; bill by mtgor. 
must be brought within six months, in the same 
manner as a quaere impedit. — Gardiner v. Grif- 
fith (1726), 2 P. Wms. 404 ; 24 E. B. 787 ; aub 
nom. Gardiner v. Cook, Mos. 16, L. C. ; affd. aub 
nom. Gardiner v. Cook (1729), Mos. 21, n., H. L. 


Annotations : — Consd. Boteler v. AUin^on (1746), 3 Atk. 
453. Refd. Maokenzio v. Robinson (1747), 3 Atk. 559 ; 
Mutter V. Chauvel (1816), 1 Mer. 475. 


Quare impedit generally, aee Ecclesiastical 
Law, Vol. XIX., pp. 388 et aeq . 


Sect. 16.— TITLE EXUNGUISHED BY 
DISPOSSESSION. 

Sub-sect. 1. — In General. 

1461. Efleot ol Real Property Limitation Act. 
1838 (c. 27)— General rule.]— i?e Fox, Brooks p. 
MarstoN, No. 1035, ante . 

1462. Copyhold— Right of re-admlttanoe 

barred.]— Where it is clear that by above Act, 

1 1 2 
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Limitation op Actions. 


Sect, 15. — Title extinguished hy dispossession : Siib- 
sects, 1 2, A.'] 

a claimant’s title to a copyhold is barred by lapse 
of time, the ct. will not compel the lord by man- 
damus to admit him. — R. v. AoAR8Dija:y (1830), 
5 Dowl. 19. 

1463. Transfer of title to property.] — ^Pltf. 

by his statement of claim alleged that J., who 
died in 1782, devised estates to R. & the heirs of 
his body, but upon special trust & confidence that 
in case R. should have no issue he would not do 
or suffer any act in law or otherwise to prevent 
certain subsequent devises taking effect ; that 
R. entered & remained in possession till his death 
without issue in 1808 ; that G., who was entitled 
under the will of J. to an estate for life in remainder 
thereupon entered & remained in possession tlQ 
his death in 1840 ; that H. thereupon became 
entitled to the estates as tenant for Ufe ; that H. 
died in 1862, whereupon pltf.’s father became 
entitled as tenant in tail in possession ; that deft, 
entered upon the death of G. & had ever since 
remained in possession of the estates, claiming 
to be entitled under the wills of R. & G. Pltf. 
further stated that deft, claimed that R. acquired 
the fee simple by virtue of a common recovery, 
alleged to have been suffered by him in the year 
1782. Reft, demurred on the ground that pltf.’s 
claim was barred by the recovery, & at the hearing 
of the demurrer relied also on the Statute of 
Limitations : — Held : { 1 ) the defence of the Statute 
of Limitations is well raised by demurrer in cases 
which fall within the operation of Real Property 
Limitation Act, 1833 (c. 27), s. 34 ; since in such 
cases not merely the right to recover property by 
action is taken away, but the title to the property 
itself is transferred ; (2) a party demurring may 
rely upon the statute, though not mentioned in 
the demurrer itself as a ground ; (3) the words 
“ upon special trust,” etc., were a mere invalid 
prohibition against barring an estate tail, & did 
not create an express trust, so as to take the case 
out of the Statute of Limitations. — Dawkins v, 
Penrhyn (Lord) (1878), 4 App. Cas. 61 ; 48 
L. J. Ch. 304 ; 39 L. t. 583 ; 27 W. R. 173, H. L. 

Annotations: — As to (1) Beld. Tichbomo v. Weir <1892), 

8 T. L, R. 713. As to (2) Consd. Noyes v. Crawley <1878), 

10 Cb. D. 31. Held. Futcher v. Futoher <1881), 60 

L. J. Cb. 735 ; Odbaius v. Bnmnliig: (1896), 74 L. T. 

370. Oenerally, Mentd. Cooper v. Macdonald (1879), 7 

Cb. D. 288. 

1464. Bar against remedy on personal 

covenant — & remedy against land.] — Sutton v. 
Sutton, No. 757, ante, 

1466. .] — Shaw v. Crompton, 

No. 758, ante. 

1466. Leasehold — Lessee’s title barred.] — 

William® v, Allen (1889), 6 T. L. R. 200. 

1467. Extinguishment of right to unpaid 

rent — Notwithstanding hotchpot clause in will.] — 

Testatrix gave her property among her four 
children &; directed that all moneys owing to her 
at her death by any chUd for rent or otherwise 
should be brought into hotchpot in ascertaining 
the share of such child. One son had, in the 
lifetime of testatrix, acquired an absolute title, 
under Real Property Limitation Act, 1874 (c. 67), 
s. 1, to a freehold fa^ which had been let to him 
by her, through non-payment of rent by him to 
her for more than twelve years. Upon the qu- 


tion whether the unpaid rent for the twelve years 
prior to the extinguishment of the estate of testa- 
trix in the farm ought to be deducted from the 
son’s share : — Held : imder above Act & Real 
Property Limitation Act, 1874 (c. 67), all the rights 
of the reversioner in the farm had become extin- 
guished & therefore the unpaid rent was no 
longer owing to her estate, & should not be 
deducted from the son’s share. — Be Jolly, 
Gathercole V. Norfolk, [1900] 2 Ch. 616 ; 09 
L. J. Ch. 661 ; 83 L. T. 118 ; 48 W. R. 657 ; 16 
T. L. R. 621 ; 44 Sol. Jo. 642, 0. A. • 

1468. Bar as to claim to fund subsequently 

brought Into court.] — Testator, who died in 1878, 
by his will gave the residue of his real & personal 
estate to trustees upon trust to convert at their 
discretion, & to divide the proceeds among his 
four children in equal shares. Part of testator’s 
residuary real estate consisted of an estate pur 
autre vie in a freehold house, which the trustees, 
in the exercise of their discretion, retained. In 
1889 two of the children mortgaged their interests 
in this property & the proceeds thereof. More 
than twelve years later, namely, in 1906, the 
trustees paid into ct. imder Trustee Act, 1893 
(c. 63), certain sums representing the sh^es of 
the mtgors. in the rents & profits of this pro- 
perty. Up to this time no steps had been t^en 
to enforce the mtge., nor had any part of the 
principal or interest ever been paid, nor had any 
aclmowledgment been given. Subsequently in 
1905 the mtgees. applied for payment out of the 
fund in ct. to them & other incumbrancers or the 
mtgors. in order of priority ; but this summons 
was dismissed, & no appeal was brought from that 
dismissal. The mtgors. then applied for payment 
out of the fund to them : — Held : the mtgors. 
were entitled to have the fund paid out to them 
without satisfying the mtge. debt, inasmuch as 
the mtgees. were precluded by the dismissal of 
their summons from asserting any claim against 
the fund, & the effect of Real Property Limitation 
Act, 1833 (c. 27), s. 34, was to extinguish their 
title to the mtge. — Be Hazeldine’s Trusts, 
[1908] 1 Ch. 34 ; 77 L. J. Ch. 97 ; 97 L. T. 818 ; 
62 Sol. Jo. 29, C. A. 

Annotations: — Consd. Re Fox, Brooks v. Marston, [1913] 

2 Ch. 15; Re Witham, Cbadbum v. Winfield, [1922] 2 Ch. 

413. 

1469. Whether title can revest — By re-entry.] — 

The effect of Real Property Limitation Act, 1833 
(c. 27), Bs. 2, 34, as to land, is that, after twenty 
years’ possession adverse to a title, it is extin- 
guished, so that it cannot be revived or revested by 
a re-entry after that period, upon the doctrine of 
remitter ; because such an application of that 
doctrine requires that the former title should be 
in existence at the time of the re-entry ; & the 
express provision in the statute that no person shall 
be deemed in possession of lands merely by reason 
of an entry thereon, applies to cases of such re- 
entry. — ^B bassington V. Llewellyn (1868), 27 
L. J. Ex. 297. 

Annotation: — Bsld. Sanders v. Banders <1881), 19 Cb. D. 

373. 

1470. .1 — One whose title to real 

estate is barred by Real Property Limitation Act, 
1833 (c. 27), if he subsequently made an entry, 
is not thereby remitted to his former title. — 
Bryan v. Cowdal (1873), 21 W. R. 693. 


PART V. SECT. 16, SUB-SECT. 1. 

14681. Effect of Real Property Idmiti 
tion Act, 1833 (c. 27 ) — Transfer of tU 
to propeHv.y-3A.CK v. Waish (1842 
4 L L. R. 254.--1R. 


•. Right to declaration of 


A person producing evidence of twenty registered owner .] — Upon the title of 
years* continuous &nndlaturbed posses- the registered owner becoming extin* 
Sion of lands is entitled to a declaration gulsbed by continuous possession lor 
from the ct. that he is entitled thereto twelve years under the statuw^ 

in lee . — Re Loswbn Sc Ebb (1892), 2 limitation, the occupant is entitled to 
B. C. R. 135. — CAN. ask the ot., in the exercise of Us 

f, Extinguishment of title of ordinary jurisdiction, to declare bis 
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By subsequent acknowledgment.] — | 

Sanders v. Sanders, No. 1250, ante. 

1472 .]—(!) Where the title of a 

reversioner to land subject either to a tenancy 
at will within Real Property Limitation Act, 
1833 (c. 27), s. 7, or to a tenancy from year to 
year within sect. 8, has been extinguished by 
reason of his having received no acknowledgment 
thereof by payment of rent or otherwise during 
the statutory period from the expiration of a year 
after the commencement of the tenancy, that title 
cannot be revived by a subsequent payment in 
respect of rent. 

(2) Semble : in Real Property Limitation Act, 
1833 (c. 27), 8. 8, the words defining the second 
alternative time for the accrual of the rever- 
sioner’s right of action, namely, “ the last time 
when any rent payable in respect of such tenancy 
shall have been received,” do not apply to a 
tenancy in respect of which, since the determina- 
tion of the first year thereof, the statutory period 
has expired without any acknowledgment of the 
reversioner’s title by payment of rent or otherwise. 
— Nicholson v. England, [1926] 2 K. B. 93 ; 
96 L. J. K. B. 506 ; 134 L. T. 702, D. 0. 

1478. Whose title may be extinguished — At- 
torned tenant of copyhold.] — Where a tenant 
attorned in 1801, but the person then claiming 
title never entered into possession nor received 
rent ; & the estate was, between 1801 & 1834, 
sold in several portions, & purchased by the 
tenant’s wife, who continued in possession till 
nearly 1834, when ejectment was brought against 
her : — Held : this possession was sufficiently 
adverse to justify the judge in nonsuiting pltf. 
in that ejectment. — Doe d. Linsey v, Edwards 
(1836), 5 Ad. & El. 95 ; 2 Har. & W. 139 ; 6 Nev. 
& M. K. B. 633 ; 5 L. J. K. B. 238 ; 111 E. R. 
1102. 

Annotation ; — Mentd. Doe d. Wright v. Smith (1838), 8 

Ad. & El. 255. 


1474. 


Railway company — Superfluous land.] 


— Norton v. London & North Western Ry. Co., 
No. 1076, ante. 

1475. Commissioners under inclosure 

scheme.] — Pltfs. brought an action for the recovery 
of certain land as representatives of a person to 
whom the land had been allotted in severalty by 
an award of partition made under the Inclosure 
Acts in 1880. Defts. were in possession of the 
land, & at the date of the award had acquired a 
good title thereto under the Statute of Limita- 
tions, having been in undisturbed possession since 
1851. The partition was not made under any 
inclosure scheme. None of the parties to the 
partition proceedings had any interest whatever 
in the land, & it was by mere mistake included 
in the schedule to their application & dealt with 
in the award ; — Held : the effect of Inclosure 
Act, 1845 (c. 118), s. 165, was not to make the 
award conclusive as to the title of the allottee, & 
the award, not having been made on the applica- 
tion of persons interested in the land within 
Inclosure Act, 1848 (c. 99), s. 13, Ixad been made 
without jurisdiction, & defts. were therefore 
entitled to judgment. — Jacomb v. Turner, [1892] 
1 Q. B. 47 ; 8 T. L. R. 21. 

Annotations : — Consd. Blackett v. Kidoiit, [1915] 2 K. B* 
415 ; Coins V. AmpWett, [1918] 1 Ch. 23^ 


Sub-sect. 2. — Nature op Title Acquired. 

A. In General. 

1476. Right fo demand conveyance.] — Anon . 
{circa 1676), Freem. Ch. 313 \ 22 E. B. 1234. 

1477. Right to eject trespasser ] — Pltf. proved 

twenty years’ possession. Deft, ten years fol- 
lowing the twenty : — Held : pltf. was entitled to 
recover. — Dob d. Harding v, Ck)OKB (1831), 7 
Bing. 346 ; 6 Moo. & P. 181 ; 9 L. J. O. S. C. P. 
118 ; 131 B. R. 134. , ^ ^ ^ 

Annotations: — Consd. Whale v. Hitchcock (1876), 34 L. T. 

136. Befd. Doe d. Carter v. Barnard (1849), 13 Q. B. 

945. Mentd. A.-Q. v. Murdoch (1852), 1 De G. M. & G. SQ. 

1478. Whether person In possession has Parlia- 
mentary conveyance of land.] — Real Property 
Limitation Act, 1833 (c. 27), s. 8, applies to 
tenancies from year to year created before & 
existing at the passing of the Act. 

The effect of the Act is to make a Parliamentary 
conveyance of the land to the person in pos- 
session after that period of twenty years has 
elapsed (Parke, B.). — Doe d. Jukes v. Sumner 
(1845), 14 M. & W. 39 ; 14 L. J. Ex. 337 ; 9 Jur. 
413; 153B. R. 380. 

Annotations: — Consd. Tlchbome v. Weir (1892), 67 L. T. 

735. Reid. Doo d. Angoll u. AngoU (1846), 9 Q. B. 328 ; 

Doe d. Goody v. Carter (1847), 11 Jur. 285. 

1479. Property vested In person In possession.] — 

St. Leonards (Lord) v. Ashbubneb, No. 1014, 
ante. 

1480. Whether includes right to way of 

necessity.] — The parties have admitted, though 
upon what facts or what view of the law we do 
not know, that deft, has acquired a title in fee 
simple in possession, under Statutes of Limita- 
tions, to the two plots of land. The one point 
argued before us has been whether, assuming the 
premises to have passed to deft, by virtue of 
Statute of Limitations, a right of way over this 
approach inevitably came into existence over 
pltf.’s remaining land as a way of necessity & as 
distinct from any other way. There is nothing 
in Statute of Limitations to create ways of neces- 
sity. The statute does not expressly convey any 
title to the possessor. Its provisions are negative 
only. We cannot import into such negative pro- 
visions doctrines of implication that would 
naturally arise where title is created either by 
express grant oi* by statutory enactment. The 
doctrine of a way of necessity is only applied 
to a title by grant, personal or Parliamentary. 
Upon the hypotheses we are obliged to assume the 
title to the right of way can only be maintained 
if the statute gives it, which statute, however, 
does not apply to a right of way. It is not con- 
tended that the statutory enactment as to ease- 
ments applies (Esher, M.R.). — ^W^ilkes v. Green- 
way (1890), 6 T. L. R. 449, O. A. 

1481 . Subject to restrictive covenants.] — 

(1) A negative covenant validly crated, entered 
into by an owner of land with an adjoining owner, 
such as a covenant restricting the user of the land, 
binds the land in equity, as being in the nature of 
a negative easement ; & it can, therefore, be 

enforced against any subsequent owner of the land 
not being a bond Me purchaser for value of the 
legal estate without notice. Such a covenant is 
equally binding in equity upon land to which a 
squatter has subsequently acquired a statutorv 
title by adverse possession against the owner oc 


title &, upon a judKtneut to that effect, 
procure hiiuBelf to be registered as the 
owner of the land. — B rooden v. 
Broodsn (Alta.), [1920] 2 W. W. R. 
803 ; 53 D. L. B. 862 ; 15 Alta. L. B. 
499.— CAN. 


PART V. SECT. 15, SUB-SECT. 2.— A. 

g. No (Treater title than person dis- 
possessed. f—NoiAN V. Fox (1866), 16 
C. P. 666.— CAN. 

b. .] — ViTHOBA Bin Chabu v. 


Ganqaram Bin Biramji (1876), 12 
Bom. 180. — ^IND. 

k. Right of action conferred .] — ^Title 
acquit by nreeoriptlon confera on the 
person acquiring It a right of action 
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Sect, 15. — Title exiinguiahed by diepoasesaion : 
sect, 2f A., JB.t Z?.» JS, ^ JF',] 

covenantor for twelve years under Real Property 
Limitation Act, 1833 (c. 27), s. 34, as amended by 
Real Property limitation Act, 1874 (c. 67), ss. 1, 
P ; for the statutory “ extinguishment ” of the 
title of the dispossessed owner of the land has not 
the effect of destroying the covenant, the equitable 
right of the covenantee not being in any way 
affected by the statute, & consequently the 
covenantee can enforce the covenant against the 
squatter both before & after he has acquired his 
possessory title, & also against any subsequent 
owner of the land not being a bond fide purchaser 
for value without notice. 

(2) Neither a squatter who has acquired a good 
title by possession, nor a purchaser from him, is 
exempt from liability arising through his not 
insisting on & obtaining a full forty years’ title. 
Therefore, if any purchaser under the squatter’s 
possessory title chooses to accept less than a forty 
years’ title, he is fixed with constructive notice of 
all such equities affecting the land as he would 
have discovered by reasonable inquiries under a 
title for the full period. 

On a purchase for value of freehold land, the 
purchaser agreed to accept a title commencing 
with a possessory or squatting title acquired 
within forty years prior to the purchase : — Held : 
he had constructive notice of restrictive covenants 
affecting the land entered into within the forty 
years by an owner before the squatter took pos- 
session. — Re Nisbet & Potts’ Contract, [1906] 
1 Ch. 386 ; 76 L. J. Ch. 238 ; 94 L. T. 297 ; 64 
W. R. 286 ; 22 T. L. R. 233 ; 60 Sol. Jo. 191, C. A. 

Annotations : — Ocnerally, Hentd. Abbey v. Gutteree (1011). 

65 Sol. Jo. 364 ; Wilkes «, Spooner, [1911] 2 K. B. 473 ; 

Long V. Gray (1913), 68 Sol. Jo. 46 ; L. C. C. v. Allen, 

11914] 3 K. B. 642 ; Meyer «. Charters (1918), 34 T. L. R. 

589. 

1482. Right to surface & support — As against 
owner by compulsory purchase.] — A stranger naay 
by exclusive possession for the statutory period 
acquire a title to the surface of land situate 
vertically over a tunnel forming part of a railway 
co.’s undertaking, even although not superfluous 
land, together with so much of what is beneath 
the surface as is necessary to the enjoyment of 
such surface, subject to the right of the railway 
CO. to the tunnel & to so much of the underlying 
& superincumbent strata as is necessary for its 
proper enjoyment as a railway tunnel. He may 
also acquire a title to the space above the surface 
by the exercise of rights of ownership in such 
space, such as leasing the right to the railway co. 
to carry their telegraph wires over the land, where 
'it is not shown that the occupation of the surface 
is necessary, although it may be convenient for 
the purpose of carrying such wires. — ^Midland Ry. 
Oo. V. Wright, [1901] 1 Ch. 738 ; 70 L. J. Ch. 411 ; 


or Actions. 

84 L. T. 226 : 49 W. B. 474 ; 17 T. L. E. 201 1 46 
Sol. Jo. 811. 

B. Joint Poaaeaaion, 

1488. Joint tenancy.] — Testator devised a copy- 
hold in 1796 to W. for life, wdth remainder to her 
children as tenants in common, without words of 
limitation. W., who had tihree children, let the 
prcmerty to her two sons, L. & B., & after the death 
of L. to his son R. & B., who occupied the estate 
together till the death of W. in 1841. On W.’s 
death the property, subject, as to one-third, to 
B.’s life estate, belonged in moieties to R. & X., 
as the co-heirs of testator. R. & B. continued to 
occupy the whole property as owners, & farmed it 
at their equal expense, till the death of B. in 1862, 
after which it was similarly farmed by B.’s son & 
R. till 1869, when B.’s son died. The devisee of 
B.’s son afterwards filed a bill for a partition ; — 
Held : R, & B., as regarded that third share, of 
which their possession became wron^ul on the 
death of W., must be considered as joint tenants ; 
& as B. had died first, his interest in the estate 
had determined, & pltf. had no title. — Ward v. 
Ward (1871), 6 Ch. App. 789, L. C. 

Annotation: — ^Apld. Bolling «. Hobday (1882), 31 W. B. 9. 

1484. .] — Bolling v, Hobday, No. 1190, 

ante, 

C, Leaseholds, 

1485. Whether liability incurred as to covenants 
— No liability incurred as to covenants.] — In 1802 

D., pltf.’s predecessor in title, granted a lease of a 
house to B. for eighty-nine years. In 1836 G. 
took possession of the house & remained in pos- 
session till 1876, paying to D. the rent a^eed on 
in D.’s lease to B. In 1876 G. by deed assigned all 
his estate & interest in the lease to deft., who 
continued in possession, paying the same rent to 
D. & pltf. till 1891, when he delivered up possession 
to pltf. Pltf. sued deft, for a breach of a covenant 
to repair contained in the lease granted to B. : — 
Held : the right & title of B. was not transferred 
by Real Property Limitation Act, 1838 (c. 27), 
8. 34, to G., & therefore deft, was not liable on the 
covenants running with the land contained in the 
lease to B. — Tichborne v. Weir (1892), 67 L. T. 
735 ; 8 T. L. R. 713 ; 4 R, 26, O. A. 

Annotations ; — Apld. Be JoUy, Gathorcole v. Norfolk, [1900] 

1 Ch. 292. Diitd. Be Nisbet & Potts' Contract. [1905] 

1 Cb. 391. Refd. Be Atkinson & Horsell's Contract, [1912] 

2 Ch. 1. 

1486. Whether possession affected by surrender 
of lease — Lessor’s right of re-entry at end of term.] 

— ^Walter V. Yalden, No. 1140, ante. 

D. Copyholds, 

1487. Freehold Interest acquired.] — In 1808 the 
lord of the manor of W. granted to M., the governor 
of a fort, a licence to inclose a piece of waste 
adjoining some copyholds of the manor, & to 
occupy for life if he remained governor. In 1809 


as well as a ground of defence. — Jones 
V. Cape Town Town Council (1896), 
13 S. C. 43.— S. AF. 


PART V. SECT. 16, SUB-SECT. 2.— B. 

1483 i. Joint tenancy.] — Be Beown, 
(JOYLE V. M'Fadden, [1901] 1 I. R, 
298.— m. 

148811. .] — ^Maeten e. Kkaenei 

(1902), 36 I. L. T. 117.— IR. 

1483111. .] — Smith v. Savage 

[1906] 1 1. R. 409.— IR. 


1483 Iv. .] — Two of thenext-of* 

kin of the yearly tenant of a farm, who 
died Intestate, acquired a title under 
Statute of Limitations to the shares of 
the other nezt*of-kin. A question 
arose in the administration, vl*., 


whether the farms were held by the 
two as tenants in common, or as Joint 
tenants ; — Hdd : the original farm 
was held as to the origins shares of 
the two next-of-kln by pltf. & deft, 
as tenants In common, &; as to the 
acquired shares by them as joint 
tenants . — Be Ghkistie, Ohbistie e. 
Oheistie, [1917] 1 I. R. 17. — IB. 


PART V. SECT. 16, SUB-SECT. 2.— C. 

1486 i. Whether liabitiiy incurred as 
to covenants — No liability incurred as to 
covenants .] — The effect of Statute of 
Limitations upon the position of a 
person In possession of leaseholds, not 
M assignee, is not to transfer to him 
the interest of the lessee. Sc make him 


bound by the covenants In the lease, 
but merely to giro him the right of 
possession during the remainder of the 
lease against the lessee or those claim- 
ing under him. — O’C onnor v. Foley, 
[1903] 1 I, R. 1.— IB. 

l. Whether person in possession has 
Parliamentary conveyance of tenancy.] 
— Muloairb V. Lane-Joynt (1893), 
32 L. R. Ir. 683.— IR. 

m. Biyht to be reoistered as owner.] 
— Where the Statute of Limitations 
runs against a middle-man, the occupy- 
ing tenant, in whose favour the statute 
has nm, acquires the middle Interest, 
&: Is entitlecl to be registered as owner 
thereof. — ^ Haydbk, [1904] 1 I. B. 
1.— IR. 
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the said copyholds were surrendered to a trustee 
for the Crown for militeiry purposes. In 1811 M. 
ceased to be governor, having made the piece of 
waste into close L. Afterwards there were 
repeated admittances of trustees for the Crown to 
the said copyholds, which were described by 
bounds not including close L. There was nothing 
further on the title except that in 1874 the Crown 
had been in possession of close L. & the copyholds 
for forty years. In 1874 the lord of the manor, 
without the consent of the Grown, granted a licence 
to get ooprolites out of close L. at a royalty, & 
received £222. The Crown sued for an injunction 
& damages against the lord of the manor : — Held : 
the Crown had acquired a freehold title to close L. 
under Statute of Limitations. — A.-G. v. Tomune 
(1880), 16 Ch. D. 160 ; 43 L. T. 486, C. A. 

Annot^ions : — ^Befd. Beighton v, Beighton (1895), 13 R. 

743 ; East StonehouaeDistrlot L. B. v. Willoughby (1902). 

50 W. R. 698. 

1488. Presumption of enfranchisement — What 
s evidence of enfranchisement.] — The enfranchise- 
ment of a copyhold may, upon proper evidence, be 
presumed, even against the Crown. 

A surrender had been made to churchwardens 
& their successors in 1636, without naming any 
rent, but in 1649 the Parliamentary survey charged 
the churchwardens with Qd. rent under the head of 
“ freehold rents,” & there was no evidence of any 
different rent having been paid since that time, ® 
receipts had been given for it, as for a freehold 
rent, by the steward of the manor : — Held .* this 
was evidence to be submitted to a jury, on which 
they might presume a grant of enfranchisement. — 
Rob d. Johnson v. Ireland (1809), 11 East, 280 ; 
103 E. R. 1011. 


Annotationa : — Distd. Turner v. West Bromwich Union 
Qrdns. (1860), 3 L. T. 602. Refd. GoodtlUe t?. Baldwin 
(1809), 11 East, 488. Mentd, Harrison v. PoweU (1894). 
10 T, h. R. 271 ; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. 

1489. Extinction of one service — Whether 


other services presumed extinguished.] — C hiches- 
ter (Earl) v. Hall, No. 1042, ante. 

1490. Neglect to collect acknowledgment.] 

— In the absence of evidence adverse to the rights 
of the lord the ct. will not presume an enfranchise- 
ment of land shown to have been copyhold in 1717 
from mere negligence by the lords of the manor in 
exacting the small acknowledgments for which the 
fines, e1^., were then commuted. 

That any enfranchisement of this property, 
which was clearly shown to have been copyhold 
in 1717, was to be presumed from the mere negli- 
gence of the lords of the manor in exacting the 
small acknowledgment, lOs. in every seven years, 
would be a point very doubtful in law. All that 
could be relied upon during all this period^ was 
that the lord of the manor had been excessively 
negligent in receiving the 10s. acknowledgment. 
The lord of the manor might consider, now that 
the property was parted with, that the time had 
arrived for asserting his rights, as to which no 
adverse act had been made out, while it was not a 
case to which any Statute of Limitations applied 
(Wood, V.-C.).— Turner v. West Bromwich 
Union Guardians (1860), 3 L. T. 662 ; 9 W. R. 
165. , ^ , 

1491 , I^nd treated as freehold.]— Land 

anciently copyhold was for upwards of a hundred 
years treated as freehold without any claim being 
made on the part of the lord of the manor, & the 
only intimation that the land was copyhold was 


in recitals to that effect & a covenant to 

contained in deeds of recent date to wmcn the mru 

was neither party nor privy. A 

been entered mto for sale of the land as freehold . 

Held: under the circumstances, an emranchise- 

ment must be presumed, & the purchaser wm 

therefore not entitled to require the vendors to 

obtain the enfranchisement of the land, ocwjhtc . 

the lord’s right of entry was barred by St^ute of 

Limitations . — Re Lid lard & Jackson’s & Broad • 

ley’s Contract (1889), 42 Ch. D. 264 ; 58 L. J. 

Ch. 785 ; 61 L. T. 322 ; 37 W. R. 793. 

Annotations n 89M 

[1894] 2 Q. B. 420. Difltd. Beighton v. Beigbton (1895), 


RA T. T r*K 


E. Purchase- Money of Lands Cofnpulsorily 
Purchased. 

Lands Clauses Consolidation Act, 1845 (c. 18)r~ 
Persons claiming under possessory titl^ See 

Compulsory Purchase of Land, Vol. XL, pp* 
242, 243, Nos. 1378-1384. 


F. Title May he Forced on Purchaser. 

1492. General rule.] — Sands to Thompson. No. 


1350, ante. 

4493 , ,] — A twelve years’ possessory title 

can be forced on a purchaser though the vendor 
had no title at the date of the contract. — Games 
V. Bonnor (1884), 64 L. J. Ch. 517 ; 33 W. R. 


64, 0. A. , . „ -rr 11. 

Annotations : — Expld. & PoUd. Re Atkin^a & HoreeU a 
Contract, [1912] 2 Ch. 1. Reid. Re Niabct 6c Potts 
Contract, [1905] 1 Ch. 391. 

1494 . .] — Where a vendor contracts to give 

a title commencing with a certain instrument, 
& it afterwards appears that he cannot give such 
a title, but can give a good poss^sory title from a 
later date the Dossessory title will be forced upon 


the purchaser. , . .j j 

A contract for the sale of land m 1911 provided 
that the title should cou^ence with a general 
devise contained in the will of testator who died 
in 1842 & whose seisin was to be assumed. The 
vendor in fact derived title from a disseisor who, 
in 1874, under a mutual mistake as to the effect 
of the will, was allowed by the true o\mer, who 
was under no disability, to take possession of the 
land & title deeds. The disseisor & those claiming 
under her down to the vendor remained in un- 
interrupted possession to the date of the contract. 
The mistake was not realised at the date of the 
contract, so the fact that the title was partly 
possessory was not mentioned therein. The pur* 
chaser took out a summons for a declaration that 
the vendor had not shown a good title in accordance 
with the contract. The vendor claimed to have 
shown a good title up to 1874, & a good possessory 
title since that date Held : the vendor had 
shown a good title, & it could be forced on the 
purchaser. — Re Atkinson & Horsell s Contraht, 
[1912] 2 Ch. 1 ; 81 L. J. Ch. 588 ; 106 L. T. 548 i 

66 Sol. Jo. 324. 0. A. ^ ^ , 

Annotation Re HaUos & Hutohlnson's Contract, 


[1920] 1 Ch. 238. 

1495. Necessity to show state of title at com- 
mencement of possession — Open contract for pur- 
chase.] — Moulton v. Edmonds (1859), 1 De G. 
P. & J. 246 ; 29 L. J. Ch. 181 ; 1 L. T. 391 ; 6 
N- S. .305 • 8 W. R. 163 : 45 E. R. 362, L. C. 


tnnoUUUms .— Bxpld. Re Halifax Commeroi^ Ban^ Co. 
& Wood (1898), 79 L. T. 530. Refd. Re Niabot & Potts 
CJontract, [1005] 1 C3h. 391. 


PART V. SECT. 15, SUB-SECT. 2.- F. 

1492 1. Cfeneral rufe.]— TUTHILL v. 
Roobrs (1844), 1 Jo. & Lat. 36.— IR. 

1498 U. .1 - 


[1920] 1 I. R 169. IR 

n. Proof of tUle — Compulsory pur- 
chase.}— Petsom showing title by 
adverse possession for twenty-six 


years of vacant land taken under the 
Lands for Public Purposes Acquisition 
Act were. La the absence of amy olaiui 
by the documentary owner, deemed to 
be the owners of me land & entitled 
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Sect. 16. — Title extinguiaTied by diepoeseseion : Sub- 
sect, 2, F. ; sub-sects. B <&: 4^ A,, B. db C, ; sub- 
sect. 5. Sect. 16.] 

1496. .] — Defts. sold by auction to 

pltf. a freehold property described in the particu- 
mrs of sale as containing 5 acres, 26 poles, & as 
bordering on a lake on S. Common, the sale being 
subject to conditions of sale, one of which was as 
follows : The property is believed & shall be 

taken to be correctly described in the particulars 
as to quantity & otherwise ... & if any error, 
misstatement, or omission in the particiilars be 
discovered, the same shall not annul the sale, nor 
shall any compensation be allowed by the vendors 
to the purchaser in respect thereof.” The only 
part of the property to which a good title was 
shown contained 4 acres, 3 roods. Another part 
of the property offered for sale bordered on the 
lake, & as to this the only title offered was what 
purported to be a title by possession for less than 
forty years. Pltf. claimed rescission of the con- 
tract & a return of the deposit paid by him, & defts. 
counterclaimed for specific performance : — Held : 
even if defts. had established a possessory title 
to the border land for twelve years, that woiild not 
have been sufficient, as the contract, so far as it 
related to that land, was an open one, in which 
case a forty years’ title by possession was required ; 
defts. were not entitled to specific performance in 
respect of the part of the property to which a good 
title had been shown ; & pltf. was entitled to 
rescission of the contract & the return of his 
deposit. — Jacobs v. Bevell, [1900] 2 Ch. 858 ; 
69 L. J. Ch. 879 ; 83 L. T. 629 ; 49 W. B. 109. 

Annotations: — ^Refd. Re Nisbet & Potts' Contract, [1905] 

1 Ch. 391. Mentd. Lee v. Rayson, [1917] 1 Ch. 613. 

1497. Effect of not requiring forty years title — 
Constructive notice of equities — Restrictive cove- 
nants in nature of negative easements.] — Be 

Nisbet & Potts’ Contract, No. 1481, ante. 


Sub-sect. 3. — Title Acquired by Successive 

Trespassers. 

1498. Transmisslbility of statutory title — By 
will.] — A person in possession of land without 
other title has a devisable interest ; & the heir of 
his devisee can maintain ejectment against a 
person who has entered upon the land, & cannot 
show title or possession in any one prior to testator. 

W. in 1842 inclosed some waste land ; in 1860 
he inclosed more land adjoining, &; built a cottage ; 
he occupied the whole till 1860, when he died, 
having devised it to his wife, so long as she 
remained unmarried, with remainder to his 
daughter in fee. On his death, the widow & 
daughter continued to reside on the property, & 
in 1861 deft, married the widow, & came to reside 
with them. Early in 1863 the daughter died, aged 
eighteen years, & the mother died soon after. 
Deft, continued to occupy the property, & in 
1866 the daughter’s heir-at-law brought eject- 
ment against him : — Held : pltf. was entitled to 
recover the whole property. — ^Asher v. Whitlock 
(1866), L. B. 1 Q. B. 1 ; 36 L. J. Q. B. 17 ; 13 


L. T. 264 ; 30 J. P. 6 ; 11 Jur. N. S.‘ 926 ; 14 
W. B. 26. 

AnnotaHona : — ^Ezpld. Paine v. Jones (1874), L. B. 18 Eq. 

320. Oonid. Mussammat Bandar v. Mussammat Parbati 

(1889), 6 T. L. R. 683. Apld. CJalder v. Alexander U^jlO), 

16 T. L. R. 294. Bdd. Perry v. OUssold, [1907] A. O. 73. 

1499. .] — Oaldbr V. Alexander 

(1900), 16 T. L. B. 294. 

1500. To heir-at-law.] — Asher v. Whit- 

lock, No. 1498, ante. 

1501. Necessity for possession by same person — 
Or by persons claiming one from another.] — In 

ejectment it appeared that the lessor of pltf.’s 
husband had been in possession as tenant at will 
for eighteen years, ending in 1834, when he died 
leaving a son, not a party to the action, & that 
she then became possessed & remained in pos- 
session for thirteen years : — Held : pltf. could not 
rely on the husband’s possession except as pryt^ 
fade evidence of a seisin in fee on which supposition 
it was also evidence of title in his hem, which 
defeated the title of the lessor of pltf. ; & she who 
could not insist on her own possession for thirteen 
years as it was not derived from the husband’s 
possession ; although the possession by herself 
& her husband for more than twenty years con- 
secutively would have entitled her to a verdict if 
she had been deft, in an ejectment brought by the 
real owner. Semble .* the effect of Beal Property 
Limitation Act, 1833 (c. 27), s. 34, is to give title 
by possession for twenty years, but such twenty 
years* possession must be either by the same 
persons or several persons claiming one from 
another. — Doe d. Carter v. Barnard (1849), 
13 Q. B. 946 ; 18 L. J. Q. B. 306 ; 14 L. T. O. 8. 
83 ; 13 Jut. 916 ; 116 E. B. 1624. 

Annotations: — Expld. Humphrey v. Nowlarid (1862), 16 

Moo. P. C. O. 343. Coosd. Perry v. CJliseold, [1907] A. C. 

73. Re!d. Asher v. Whitlock (1866), L. R. 1 Q. B. 1 ; 

Soiling V. Broufirhton, [1893] A. C. 666. 

1602. .] — (1) Though by Beal Pro- 

perty Limitation Act, 1833 (c. 27), s. 34, the right 
is extinguished at the end of twenty years, still 
adverse possession by a succession of independent 
trespassers, for a period exceeding twenty years, 
confers no right on any one of them who has not 
himself had twenty years’ uninterrupted pos- 
session, except as furnishing a defence to a tres- 
passer in possession against an action by the 
rightful owner. 

After both the trustee & cestui que trust had been 
out of possession more than twenty years, an 
ejectment was brought by A., the heir of the 
trespasser, in the name of the trustee, & he obtained 
judgment. The trustee, who, disclaiming all per- 
sonal interest, then instituted a suit, seeking to 
have the rights declared as between the rightful 
owner & the heir of the trespasser, & the ct., by 
its receiver, took possession. A. afterwards insti- 
tuted a suit agajnst the trustee & the rightful owner 
to recover the property : — Held : the ct. being in 
possession, Beal Property Limitation Act, 1833 
(c. 27), had conferred no right, & did not apply. 

(2) A. wrongfully entered & died intestate ; 
his widow entered ; — Held : the possession of a 
widow was not a continuance of that of her 
husband, it not being shown that she was entitled 


to the purchase-money, althoufirh they 
were imable to establL^ that the title 
of the true owner was barred by such 
possession . — Re Clissold (1907). 7 
S. R. N. S. W. 638.— AUS. 

PART V. SECT. 16, SUB-SECT. 8. 

o. General rult.\ — Continuous pos- 
session for twenty years, by a wes- 
passer & those derlyinj* under him, 
the r^ht of the true owner. — 
Kbkpfev. Kirby (1867), 6 I. C. L. R. 


1498 1. TransmissfbUtty of statutory 
title — By will .] — Cj.akkb r. Clarke 
(1868), I. R. 2 C. L. 386.— IR. 


p. WhfU is sufficient continuance 
of possession — Possession ^ nepheu) of 
trespass insufflcieni.}-^oiiisQ v. 
Broughton (1891), 12 N. 8. W. L. R. 
189 ; 10 N. S. W. W. N. 99.— AUS. 


q. - Possession by daughters of 
tre^ptasser .] — Browne v. Cork (Bp.) 


(1839), 1 Dr. & Wal. 700.— IR. 

r. Nature of possession — Equiva- 
lent of possession .] — A person soektnK 
to invoke the aid of the statute agednst 
a claim In respect ol lands must show 
that he, & those under whom he claims, 
have been in possession of the land, or 
what In law la eq^valent to possessio^n. 
— ^Arnbr V. M^knna (1862), 9 Gr. 
226.— CAN. 

t. Actual possession .] — A per- 

son claiming title by possession to 
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to dower, & such a right not entitling her to 
enter into the whole estate. 

(3) A suit, dismissed as against the principal 
deft., & which, though pending as against the 
others, has yet been practically abandoned, does 
not prevent the operation of Real Property 
limitation Act, 1833 (c. 27 ). — Dixon v. Gayferb 
(N o, 1), Fluker V, Gordon (1863), 17 Beav. 
421 ; 23 L. J. Ch. 60 ; 22 L. T. 0. S. 15 ; 61 
E. B. 1097. 

Annotation: — As to (1) Consd. Asher v. Whitelook (1865), 

35 L. J. Q. B. 17. 

1508. What is sufficient continuance of posses- 
sion — Possession by husband of trespasser.] — A., 

thirty years ago, died seised of a cottage, having 
a son B. & a daughter C. At his death C., his 
daughter, then unmarried, took possession of it, 
& afterwards married D., & after his death W. 
jf^er her death, W. remained in possession 
sixteen years : — Held : the son of B. who was 
the heir of C., as well as being the heir of A. & B., 
might recover in ejectment, although W., including 
the term he had occupied the cottage with his 
wife, had had more than twenty years’ possession 
of it. — D oe d. Tranter v. Wing (1834), 6 C. & P. 
638, N. P. 

1504. Possession by widow of trespasser.] — 

R. was let into possession of premises under a 
contract of purchase, not completed for several 
years. In Dec. 1824, the conveyance was exe- 
cuted ; but in the meantime R. had let his son J. 
into possession of part, as tenant at will, without 
payment of rent. In Mar. 1829, R. mortgaged the 
whole for a term, vested in the lessor of pltf. 
J . continued in possession of the same part with- 
out payment of rent. On ejectment brought 
against J.’s wife, in Jan. 1845 : — Held : assuming 
J.’s tenancy at will to have been determined either 
by the execution of the conveyance in 1824 or the 
mtge. in 1829, still his possession for twenty 
years as tenant at sufferance after the determina- 
tion of the tenancy at will, there being no evidence 
of the creation of any new tenancy, was a com- 
plete b^ to the action under Real Property 
Limitation Act, 1833 (c. 27), s. 7 ; but the execu- 
tion of the conveyance in 1824 did not determine 
the tenancy at will between the father & son. — 
Doe d. Goody v. Carter (1847), 9 Q. B. 863 ; 
18 L. J. Q. B. 306 ; 8 L. T. O. S. 409 ; 11 Jur. 285 ; 
116 E. R. 1606. 

Annotations; — Befd. Doe d. Carter v. Barnard (1849), 18 

L. J. Q. B. 300 ; Doe d. Palmer v. Eyre (1851), 17 Q. B. 

366 ; Kandall v. Stevens (1863), 2 E. & B. 641 ; Wimble- 
don &. Putney Commons Conservators v. Nicol (1894), 10 

T. L. R. 247. 

1505. .] — Doe d. Carter v. Barnard, 

No. 1601, ante. 

1506. .] — Dixon v. Gayfere (No. 1), 

Fluker v. Gordon, No. 1602, ante. 

1507. Possession by mother of successive 

trespassers.] — Willis v. Howe (Earl), No. 1828, 
post. 

1508. Effect of court taking possession — After 
series of trespassers — Where no title acquired.] — 


Dixon v. Gayferb (No. 1), Fluker v. Gordon, 
No. 1502, ante. 

1500. Effect of abandonment — Before title ac- 
quired.] — Trustees, Executors & Agency Co., 
Ltd. V. Short, No. 1066, ante. 

Sub-sect. 4. — Possession under Wnx, 
Settlement, or Lease. 

A. Will. 

1610. Whether statutory title acquired — By 
tenant for life.] — Sernble ; if a person to whom a 
particular estate is given by will for his life takes 
possession, & is allowed to keep as part of that 
estate something not strictly belonging to it, he 
cannot set up a title as gained by adverse pos- 
session against the remainderman. — Ansteb v. 
Nelms (1856), 1 H. & N. 226 ; 26 L. J. Ex. 6 ; 
27 L. T. O. S. 190 ; 4 W. R. 612 ; 156 E. R. 1186. 

Annotations: — ^Apprvd. Board v. Board (1873), L. R. 9 Q. B. 

48 ; Dalton v. Fitzgerald, [1897] 2 Cb. 86. Befd. Paine 

V. Jones (1874), L. R. 18 Eq. 320. 

1511. By executor entering.] — Pelly v. 

Bascombe, No. 1749, post. 

.] — See, also. Estoppel, Vol. XXI., pp. 329- 

331, Nos. 1241-1246. 

B. Settlement. 

1512. Settlor without title — ^Tenant for life 
acquiring possessory title as against real owner — 
Estopped from denying validity of settlement as 
agai^t remainderman.] — Where a grantor, who 
has no title, purports by deed to convey a piece of 
land to A. for life with remainders over & A. 
enters upon the land under the deed, & afterwards 
acquires a good title by possession against the true 
owner, A., & his privies are respectively estopped 
as against the remaindermen from disputing the 
validity of the deed. — D alton v. Fitzgerald, 
[1897] 2 Ch. 86 ; 66 L. J. Ch. 604 ; 76 L. T. 700 ; 45 
W. R. 685 ; 13 T. L. R. 456; 41 Sol. Jo. 560, C. A. 

Annotations : — Befd. Re Coole, Coole v. Flight, [1920] 2 Ch. 

536. Mentd. Re Anderson, Pegler v. GUlatt, [1905] 2 Ch. 

70. 

C. Lease. 

Encroachment by tenant — On adjoining land — 
Waste.] — See Commons, Vol.' XI., pp. 55-67, Nos. 
836-853. 

On other land of landlord.] — See Land- 
lord & Tenant, Vol. XXXI., pp. 654, 666. 


Sub-sect. 6. — Registered Land. 
See Real Property. 


Sect. 16.— RIGHTS OF THE CROWN. 

See Crown Suits Act, 1769 (c, 16) ; Duchy of 
Cornwall Act, 1844 (c. 105) ; Duchy of Cornwall 
Act, 1860 (c. 63) ; Crown Suits Act, 1861 (c. 62). 

1513. Period of limitation — ^To claim by Crown — 
Crown Suits Act, 1769 (c. 16).] — A possession of 


land derived through prior tres- 
passers, & by his own possession, can 
only acquire a title to the land of which 
there has been actual possession for the 
statutory period. — B rooke v. Qibson 
(1896), 27 O. R. 218.— CAN. 

PART V. SECT. 16. SUB-SECT. 4.— A. 

16101. Whether atatutorytitle acquired 
— JBy tenant for life .] — Hamilton tJ. 
Liqhtbody (1870), 21 C. P. 126. — 
CAN. 

a. Bv widow.] — Stephens 

V. Simpson (1866), 12 Or. 493 ; affd. 
(1869), 15 Gr. 504.— CAN. 


.] — Where the widow 
enters under the will to carry out Its 
Intentions she cannot rely upon Statute 
of Limitations. — ^Molony v, Molony, 
[1894] 2 I. R. 1.— IR. 


PART V. SECT. 16. SUB-SECT. 6. 

0 . Whether limitation applies.] — 
With regard to BritiBh Honduras Con- 
solidated Laws of 1887. Limitation 
Aot ip. 19) applies to lands held under 
a title registered under Lands Titles 
Registry Aot (o. 106); consequently 
twenty yoars* adverse possession ex- 


tinguishes by force of sect. 6 of the 
former Act a title legistered under the 
latter Act. — Belize Estate & Pro- 
duce Co., Ltd. v. Quilter, [1897] 
A. C. 367.— BRITISH HONDURAS. 

d Unregistered conveyance — Un- 
registered owner in possession — Time 
runs from conveyance to subsequent 
registered purchaser.] — M'VitY v. 
Tranouth (1907), 77 L. J. P. C. 37.— 
CAN. 

PART V. SECT. 16. 

1513 i. Period of limitation — To claim 
by Crown~-Crown Suita Act» 1769 
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Limitation op Actions. 


Sect, 16 . — Bights of the Crotm, Part VI, Sect, 1; 

Sub-sect. 1, A. (g),] 

Crown land commencing at least flfty-flve years 
ago by encroachment on the Crown in the time of 
the lessor of pltf.’s father, maintained by the father 
till his death nineteen years ago, &; aiterwards 
continued for two years by his widow, when deft, 
obtained the possession, would be suflScient 
evidence for the jury to presume a grant from 
the Crown to the lessor’s father, if the Crown were 
capable of making such a grant, in order to support 
a demise in ejectment from the eldest son & heir 
of such first possessor, against deft., who had no 
apparent title, & whose possession was not defended 
by the Crown, nor found to be by licence from it. 
But it appearing upon a second trial, that by 
19 & 20 Car. 2, c. 8, all future grants of land 
by the Crown in the Forest of Dean, within which 
the land in question lay, were avoided, & conse- 
quently no presumption could be made of a valid 
grant ; the lessor of pltf., who can only recover 
in ejectment by the stren^h of his own title, was 
held not entitled to recover even against a stranger, 
whose possession, adverse to him, was not defended 
by the Crown ; & this, notwithstanding a part of 
the premises was first held by the lessor’s father 
sixty y^rs ago ; & by above Act, the suit of the 
C’ro^ is barred after a continuing adverse pos- 
session for sixty years under the criminal tres- 
passer ; for from the death of the father nineteen 
years ago the possession was adverse to his heir, 
the lessor of ^tf., or at least deft.’s possession, 
for the last seventeen years was adverse ; & the 
above Act does not give a title to the first wrongful 

E ossessor those claiming under him, but only 

ars the remedy of the Crown against them after 
sixty years continuing adverse possession by 
them. As it does not repeal 19 & 20 Car. 2, c. 8, 
no presmnption of a grant to legalise the pos- 
session of the lessor’s father for the first forty-one 
years, on which alone the lessor’s claim could be 
founded, can be made against that statute ; & 
the jury, it seems, may presume that the pos- 
session of the lessor’s father, for the first forty-one 
years, & that of deft., adverse to the heir, for the 
last seventeen years, were not legally holden by 
the Ucence of the Crown. — Goodtitle d. Parker 
V. Baldwin (1809), 11 East, 488 ; 103 B. R. 1092. 
^nnotoiwns;— ReM. Doe d. Devine r. Wilson (1855). 10 

New Forest Comre. in Charge 

(1856), 2 Jut. N. S. 520. 

1514. ,] — In an information of 

intrusion relating to land in British Honduras : — 
Held : defts. having shown sixty years’ adverse 
possession there from before 1817, by themselves 


& their predecessors in title, without disturbance 
or effectual claim by the ()rown, such informa- 
tion must be dismissed. — ^A.-G. for British 
Honduras v. Bristows (1880), 6 App. Oas. 143 ; 
60 L. J. P. C. 16 ; 44 L. T. 1, P. C. 

1616. ,1 — (1) Occupation against 

the Crown for any period less than the sixty years 
required by above Act is of no avail against the 
title & legal possession of the Crown, & still less 
against its Santee in actual possession. 

In an action of ejectment it appeared that the 
land belonged to the Oown, & was in peaceable 
possession of its grantee, deft., but that pltf. &; 
his predecessors in title had enjoyed uninterrupted 
occupation thereof for a period of fifty-six years 
down to a date about seven years prior to date of 
action : — Held : judgment was rightly entered for 
deft. 

(2) 21 Jac. 1, c. 14, only regulates procedure, 
& its effect is that if an information of intrusion 
is filed & the Crown has been out of i)ossesBion for 
twenty years deft, is allowed to retain possession 
till the Crown has established its title. Where no 
information has been filed there is nothing to 
prevent the Crown or its grantee from making a 
peaceable entry & then holding possession by virtue 
of title. — Emmerson v. Maddison, [1906] A. C. 
569 ; 76 L. J. P. C. 109 ; 95 L. T. 668 ; 22 T. L. B. 
748, P. C. 

1616. — Application to advowsons.] 

—Qu. : whether above Act applies to advowsons. 
— Gibson v. Clark (1819), 1 Jac. & W. 159 ; 37 
E. R. 336. 

Annotation; — Montd. A.-G. r. Murdoch (1852), 1 Do G. M. 

& G. 86. 

1517 . To claim by grantee of Crown.] — 

Emmerson v, Maddison, No. 1615, ante, 

1618. Putting rent in charge to the Crown — 
Effect of.] — If the auditors make due returns to 
the office of comrs. for auditing the public accounts 
of the rents & other profits of lands, etc., forming 
part of the Crown revenue, those returns constitute 
a putting in charge within Crown Suits Act, 1769 
(c. 16), so as to save the right of the Crown from 
the operation of that Act ; although for more 
than sixty years the auditors have received nothing 
in respect of such revenue, & although the Crown 
within that time have not instituted any suit or 
proceeding to recover any part of it. — ^A.-G. v. 
Maxwell (1814), 8 Price, 77 ; 146 E. R. 1136. 
Annotation Consd. A.-G. v. EardJey (1820), 8 Price, 39. 

1519. Displacement of Crown’s title.] — 

Where an entire manor or other district has been 
in charge to the Crown within sixty years, acts 
done in different parts of it by different persons, 


(c. 16).] — Re Hooers & Brouohti 
(Tii^y’s Grant) (1888), 10 N. 8. '' 
h. R. (L.) 179, n. ; 6 N. 8. W. W. N. 
— AUS. 

XT .] — A.-G. Fi 

New South Walks v. Lovk, [18t 
A. O. 679.— AUS. 

1618 iil. .] — Scott 

Hknderson (1843), 2 Thom. 116. 
CAN. 

1613 Iv. .] — p, 

McCormick (1869), 18 U. C. R. 131. 

w AW • 

1618 ,] — a.-G. f< 

Ne^OUNDL^D V. CUDDILY * (1*83( 
C. R X A. C. 86.— CAN. 

" Bbldii 

(1847), 3 Kerr, 

1518 1. Putting rent hi charge to t 
o/.l— Quit rent is 
perpet^ charge, vested in the Crow 
wnually issuing out of an estate in f( 
it is a ohargre which may he onforo 


after any period of time. It does not 
allow of a prescription to discharge it ; 
Sc, being vested in the Crown, is not 
boimd by Statute of Limitations. — 
Hatton v. Waddy< 1837), 2 Jo. Ex. Ir. 
641. — IR, 


leis u. .] — Re Maxweli 

Estate (1891), 28 L. R. Ir. 366.— I] 


f. Possession for less than staiviory 
period — Subsequent grant by Croum.] 
— J^^ESON V. Habker (1869), 18 
U. C. E. 690.— CAN. 


^ a* .] — The Crown grantei 

to pltf. a lot of land in the poe 
session of doft. & of which deft, t 
his predecessors in title had been b 
oontlnuous Sc undisturbed possessloj 
for a ^riod little short of sixty years 
-—Heta : pitf. oonid not recover ii 
ejectment against deft, in the abseno 
of a ju dgment of intrusion. — Walsh t 
Smct^OIO), 6f N. S. R. 376 ; 4: 
D. L. R. 648.— CAN. 

b. — ‘ .1-— Where tho Crowi 


has been out of possession of land for 
more than twenty years. Sc then makes 
a grant of it, the statute 21 Jao. 1., 
cap. 1 4, giving the person in oconpation 
a right to the possession until the 
Crown has obtained a judgment against 
him on an information of intrusion, 
ceases to apply. — ^M udowat v. Davy 
& Buiok (1886), 4 N. Z. L. R. O. A. 
192.— N.Z. 

k. Interruption of possession 

writ of intrusion — NecesHty of ,] — 

Grown cannot grant lands, of 
which a subject has been in adverse 
possession for twenty years, without 
first re-investing itself vdth the posses- 
sion by office foimd. — Smyth v. 
McDonald (1863), 6 N. 8. R. (1 Old.) 
274.— CAN, 

l. — .] — A judgment 

for the Grown in an Information of 
Intrusion must be followed up by 
possession before a statutory tide by 
adverse possession aocruing at the 
time, can be intorrupted.-*-R. (A.-Q* 



Part VI.— Actions 

such as the erection & occupation of lime kilns 
for burning limestone found within the district, 
& of cottages for the purpose of such occupation, 
& the sale of the lime so produced do not amount 
to such an adverse possession as to displace the 
title of the Crown to the district, although they 
may have been continued for above sixty years. — 
Dob d. William IV. v. Roberts (1844), 13 M. & 
W. 520 ; 14 L, J. Ex. 274 ; 4 L. T. O, S. 174 ; 
153 E. R. 217. 

1620. What constitutes.] — A.-G. v. Max- 

well, No. 1618, ante. 

1621. .] — A.-G. V. Eardley (Lord) 

(1820), Dan. 271 ; 8 Price, 30 ; 140 E. R. 1124. 

Annotation : — Mentd. Chapman «. Gatcombo (1836), 2 Scott, 
738. 

To what applicable — Rentcharges.] — See 

Crown Suits Act, 1861 (c. 62), s. 1. 


AGAINST Trustees. 

1622. Possession for less than statutory period — 
Rights acquired as against stranger.] — Goodtitlb 
d. Parker v. Baldwin, No. 1613, ante. 

1623. .] — Emmbrson V. Maddison, 

No. 1616, ante. ^ , n 

1624. Effect of entering on Crown lessee.]— ii 

a stranger enters upon the King’s lessee, he 
a possession without taking the reversion from the 
Crown. But by Crown Suits Act, 1769 16), 

a possession of sixty years except to liberties & 
franchises will be a bar even to the King s pre- 
rogative in this respect. — Lee v. Norris (1694), 
Cro. Eliz. 331 ; 78 E. R. 381. 

1525. Prerogative as to Duchy of Cornwall.'— 
A.-G. V. Plymouth Oorpn. (1754), Wight. 134 *, 
146 E. R. 1202. 

Annotation .—'Reid. A.-G. to Prince of Wales v. Crossman 
(1866), L. H. 1 Exch. 381. 


Part VI.— Actions against Trustees. 


Sect. 1.— WHETHER TRUSTEES ENTITLED 
TO PLEAD STATUTE. 

Sub-sect. 1. — Under Trustee Act, 1888. 

A. In What Circumetaneea. 

(a) In General. 

See Trustee Act, 1888 (c. 59), s. 8 (1). 

1626. Effect of sect. 8 (1).] — The effect of above 
sect, is that except in the three following cases, 
fraud by the trustee, retention of trust property 
by him, or receipt by him & conversion of it to his 
own use, a trustee who has committed a breach of 
trust is entitled to the protection of the several 
statutes of Limitation as if actions or proceedings 
for breaches of trust were enumerated in them. 

Under a will, pltf., on the expiration of a term 
of fourteen years from the death of testatrix, 
who died on May 20, 1875, became entitled to an 
annuity for her life. During the term it was the 
duty of deft., as trustee under the will, to receive 
the rents of certain devised estates, & after pay- 
ment of some immediate annuities, to accumulate 
the surplus rents <fe invest the accumulations in the 
purchase of lands. Pltf.’s annuity was charged 
upon the accumulations & the lands to be purchased 
therewith, as well as upon the devised estates. 
Without any fraudulent intent deft., instead of 
accumulating the surplus rents, applied them in 
keeping down interest on incumbrances & in 
necessary repairs. The term expired on May 20, 
1889, pltf.’s annuity fell into arrear in Nov. 1894, 


& on Aug. 9, 1895, she brought this action for an 
account. Deft, had no trust moneys in his hands 
at the issue of the writ, & had never converted 
any trust moneys to his own use ; & he 

relied on above sect., but admitted that within six 
years before the issue of the writ he had rents in 
his hands which he ought to have accumulated 
&; invested: — Held: (1) pltf. was entitled to an 
account of the moneys in the hands of dep. six 
years before the issue of the writ & hable to the 
trust for accumulation, <fc also to an account of the 
rents which ought afterwards to liave been 
accumulated, but not to an account from the 
death of testatrix ; (2) the case fell either within 
clause (a) or clause (6) of above sect., but 
(Rigby, L.J.) preferably within clause (a) ; Ac 
whichever clause was applicable, deft, was pi"®" 
tected from demands more than six years before 
the issue of the writ. — How v. Winterton (Earl), 
[1890] 2 Oh. 626 ; 65 L. J. Oh. 832 ; 

46 W. R. 103 ; 12 T. L. R. 541 ; 40 Sol. Jo. 684, 

Antfation^.—Aa to (J) ReM. Davies. EUis v- Roberta. 

[1898] 2 Cb. 142. As ( 2 ) Consd. Blow bt. 

Bartholomew's Hospital v. Cambden, (1914] 1 Ch. 2.13. 

Refd. Be Croyden, Hmoks v. ( 1911 ), 55 Sol. Jo. 

632; Be AUsop. Whittaker v Bamfoi^, [1914] 1 Ch. 1 , 

Be kichardson. Pole v. Pattenden, 

Generally, Hentd. eVo ^ ^ 

What actions within sect. 8 — Where existing 
statute applicable.] — See Sub-sect. 1, C. (a), poat. 
“ Actions for recovery of money or other 


FOB Canada) v. Hamilton (Ont.) 
(1916), 16 Exoh. C. R. 67 ; 36 D. L. R. 
220 ; reoad. (1917), 64 S. C. R. 331.— 

CAN. 

m. .] — Johns v. 

Rivers (1873), 2 C. A. 344.— N.Z. 

n. Nature of ppaaeaaion.] — 

Louisburo Land Co. v. Tdtty 0 882), 
16 N. 8. R. (4 R. & G.) 401.— CAN. 

o. Conftacation by Grown — Inter- 
ruption of voaaeaaion.] — Dob d. 
Howard v. McDonnell (1831), Dra. 
374.— CAN. 

p. Grantee of Crown — Time runs 
from date of grant.] — The possession of 
land by a person deriving title from 
the Crown, which will enable the 
statute to run against him, must be a 
possession after the patent has Issued. 
— ^Stbwart t>, Murphy (1858), 16 
U. O. R. 224.— CAN. 

q. .] — DowSETT e. Cox 

(1860), 18 U. C. B. 694.— CAN. 


— Re Raycroft 
(1910), 20 O. L. R. 437 ; 15 O. W. K. 
438 ; 1 O. W. N. 509.— CAN. 

t. .] — The period that 

one adversely holds Crown lands will 
not enure against the grantee of the 
Crown ; & the possessory claim of one 
seeking to e8tal)lish title by adverse 
possession will not begin to mu until 
the date of the grant to the Crown s 
grantee. — Ouellet v. Jalbebt (1916), 
43 N. B. R. 699.— CAN. 

a. The Croton as trustee — Whether 
time runs.]— Statute of Limitations 
does not run against the Crown, & it 
makes no difference that the land is 
vested in the (^wn as trustee. — R. V* 
Williams (1875), 39 U. C. R. 397.— 
CAN. 

b, .j__A.-G. V. Midland 

Ry. Co. (1883), 3 O. R. 511.— CAN. 

0 . Nature of possession.] — To bM 
the Crown & give a possessory title 
under Statute of Limitations the fact 


f actual possession is the material 
hlng, & this possession must be of a 
ontinuous oharaotor by successive 
coupants claiming in some sufficient 
/ay under each other. — M oGibbon v, 
IcGibbon (1913). 12 E. L. R. ; 9 
). L. R. 308 ; 46 N. S. R. 652.— CAN. 

d. Crown as lessor — Posseasi^ 
igainst tenant — No right of action in the 
/Town.] — A.-G. FOR Canada v. Gon- 
;alvb8, [1920] 1 D. L. R. 61 ; reesfl., 
1924] 4 D. L. R. 474 ; [1926] 1 D. L. R. 
(05 ; [1925] 1 W. W. R. 180; 34 
3 . C. R. 300.— CAN. 

6. Inalienable lands.] — Such public 
lomains as are inalienable cannot 
t)o acquired by prescription, but land 
kvhich la capable of alienation although 
mbjeot to the consent of a person or 
Dorpn. other than the owner, may be 
30 acquired, provided only the adverse 
occupation has been peaceful, open, & 
as of Wht. — JoNKB V. Cape Town Town 
Council (1896), 12 S. 0. 10.— S. AF. 
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Limitation of Actions. 


Sect. 1 . — Whether trustees entitled to plead staiute: 
Sub-sect. 1, A. (a), (6), (c) (d), <£; JB. (o), (6) 

jfc (c) t.] 

property " — “ No existing statute applicable.’*] — 
See Sub-sect. 1, C. (6), post. 

1527. Action for account before operation of Act 
Second beneficiary taking benefit of Judgment — 

After operation of Act,] — Be Habhisok, Aujen v. 
CoRT (1892), 37 Sol. Jo. 9. 

1528. Action against trustees protected by Act — 
Form of order.] — ^Form of order for account by 
trustees entitled to the protection given by above 
Act, s. 8, against liability to render accounts 
extending beyond six years from the commence- 
ment of the action. — Be Davies, Ellis v. Roberts, 
[1898] 2 Ch. 142 ; 67 L. J. Ch. 607 ; 79 L. T. 844. 

Annotation : — Consd. JRe Blow, St. Bartholomew’s Hospital 
V. Cambden (1913), 83 L. J. Ch. 185. 

1529. — — Time for pleading statute.] — Where 
an originating summons for accounts is issued 
against trustees or exors. entitled under above 
Act, s. 8, to limit their liability to six years before 
the date of the summons, the defence of the s^tute 
must be raised at the time the order to accoimt 
is made, so that it may be qualified by a reference 
to the statute or the point may be reserved for 
the ct. on tlie further consideration. Otherwise 
it will be too late to set up the statute for the first 
time on the hearing on further consideration or 
even when the accounts are being vouched before 
the master . — Be Williams, Jones v. Williams, 
[1916] 2 Ch. 38 ; 85 L. J. Ch. 498 ; 114 L. T. 092 ; 
60 Sol. Jo. 495. 


principles of the law of partnership, not on those 
of the law of trusts, & is not affected by above 
Act, 8. 8. 

Money of pltf. came into the hands of a firm of 
solrs. for investment, & was converted to the use 
of the firm. Owing to misrepresentations attri- 
butable to the firm pltf. was prevented from dis- 
covering the fraud until more than six years after 
the cause of action arose. In an action to recover 
the money, a partner, innocent of the fraud, 
claimed that under above Act, s. 8, he was entitled 
to the benefit of the Statute of Limitations ; — 
Held : the principle of Blair v. Bromley applied, 
& he was deprived of the benefit of the stature by 
the misrepresentations, which bound him ^ a 
partner, ^u. : whether the case did not fall within 
the exception in above Act, s. 8 (1). — Moore v. 
Knight, [1891] 1 Ch. 647 ; 60 L. J. Ch. 271 ; 63 
L. T. 831 ; 89 W. R. 312. 

Annotations: — Oonid. Thome v. Heard, [1894] 1 Ch. 699. 

Refd. Mara u. Browne, [1895] 2 Ch. 69 ; whitwam v. 

Watkln (1898), 78 L. T. 188 ; Palmer v. 8. (1905), 61 Bol. 

Jo. 663 ; He Fouutaino, Fouutaine v. Amherst (1909), 

78 L. J. Ch. 648. 

1535. Fraud of mortgagee’s solicitor.] — 

In 1878 defts., the first mtgees. of property, sold 
under their power of sale, & employed S., a solr., 
to conduct the sale for them. S. received the sale 
moneys, &, after satisfying defts.’ mtge. debt, 
retained the surplus sale moneys, falsely repre- 
senting to defts. that he, S., had the authority of 
pltf., the second mtgee., to receive the same. S. 
applied the surplus to his own use, & until Mar. 
1891, concealed his fraud by continuing to pay 


Legacies subject to trust.] — See Part IV., Sect. 
1, sub-sect. 1, D. (a) ii. 

Express trusts affecting real property — Real 
Property Limitation Act, 1888 (c. 27), s. 25.]-- 
See Part V,, Sect. 10, ante, 

(b) Fraud by Trustee. 

See Trustee Act, 1888 (c. 69), s. 8 (1). 

1530. Bar to relief.] — Be Sale Hotel & 
Botanical Gardens Co., Ltd., Hesketh’s Case, 
No. ] 6^2 1 post. 

1531. .] — North American Land & Timber 

Co., Ltd. v. Watkins, No. 1638, post. 

1532. What amounts to fraud — Misrepresenta- 
tion In directors’ report.] — Representations in the 
directors’ report that bad & doubtful debts have 
been provided for constitute, if untrue, fraud so 
as to prevent the directors setting up the Statute 
of Limitations as applied by above Act, in answer to 
an action for payment of dividends out of capital. 

A letter by a director to shareholders referring 
to “ the continued attention of the directors to 
every detail of the working of the bank ” -.—Held : 
to have the same effect. — Be National Bane of 
Wales, Ltd., [1899] 2 Ch. 629; sub nom. Be 
National Bank op Wales, Ltd., Cory’s Casf., 
79 L. T. 667 ; 16 T. L. R. 88 ; 6 Mans. 373 ; on 
appeal, [1899] 2 Ch. 651, 0. A. ; sub nom. Dovey 
V. Cory, [1901] A. C. 477, H. L. 

^entd. Merchants* Fire Office v. Armstrong 

(1901), 17 T. L. R. 709 ; Bond v. Barrow Heamatite 
^ 353 ; He Crichton’s OU Co., [1902] 

2 Ch 86 ; Lucas v. Fitzgerald (1903), 20 T. L. R. 16 ; He 

vvolsbach Incandescent Gas Light Co., [19041 1 Ch. 87 ; 

Land & Minerals Co. v. Kolokmann (1906), 94 
L PK>fpntalne e. Grenier, [1907] A. 0. lOl ; 

Armenia Soda Co. v. Chamberlain, [1918] 1 Ch. 266 ; 

Atherton r. Bi^h Insulated & Helsby Cables, [1925] 
B. 421 ; He City Equitable Fire Insoe., [1925] Ch. 

1583. Misrepresentation by director — In 

letter to shareholder.] — Be National Bank op 
W^ s, Ltd., No. 1632, ante. 

1634. Fraud by partner.] — The decision in 
V. Bromley, No. 1790, post, is vested on 


pltf. interest on the second mtge. as though it were 
still existing. In Feb. 1892, S. became bkpt., 
when the true facts were discovered ; whereupon 
pltf. brought an action against defts. for an account 
of the sale moneys, & payment of what was due 
to him on his second mtge. : — Held : (1) pltf.’s 
claim was barred by Statute of Limitations 
above Act, sect. 8, on the ground that his cause 
of action first accrued in 1878, when defts. com- 
mitted an innocent breach of trust in allowing S. 
to receive the surplus sale moneys instead of hand- 
ing them over to pltf., & not in 1892, when pltf. 
discovered S.’s fraud ; (2) &; defts. were not liable 
under the exception in above Act, sect. 8, either 
as having been “ party or privy ” to the fraud of S., 
or as having “ still retained ” the money sought 
to be recovered, the money not having been 
actually in their hands or under their control at 
the commencement of the action ; (3) the fraud of 
S. could not be regarded as the fraud of defts., 
that is, as a fraud committed by S. as agent for 
them or for their benefit, so as to i*endor them 
responsible notwithstanding they were innocent 
of fraud ; (4) above Act has in no way altered the 
principles which determine the time at which a 
cause of action for breach of trust or concealed 
fraud accrues ; the exception in above Act, sect. 8, 
as to property “ still retained ” by the trustee, 
applies & 18 confined to cases in which at the date 
of the writ the trustee still retains, that is, has 
actually in his hands or \mder his control, the 
trust property, or the proceeds thereof, sought to 
be recovered. — Thorne v. Heard, [1894] 1 Oh. 
599 ; 63 L. J. Ch. 366 ; 70 L. T. 641 ; 42 W. R. 
274 ; 10 T. L. R. 216 ; 7 R. 100, 0. A. ; affd., 
[1896] A. C. 496, H. L. 

Annotations: — As to (1) Refd. Whitwam r. Watkln (1898), 
78 L. T. 188 ; He McCallum. MoOallum v. MoOallimi. [1901) 

1 Ch. 148. As to (2) Refd. How v. Wlnterton, [i896] 2 
Ch. 626 : Re Fount^e, Fountalne v. Amherst (1909), 
78 L. J. Oh. 648 j JRe AUsopp. Whittaker v. Bainford, 

x. Oh. 1. CfeneraXly,yMxi, Mara v. Browne. [1896] 

2 Ch. 69. Mentd. Hambro v. Bumand, [1908] 8 K. B. 890 : 
Ruben v. Great Fingall Consolidated, [190^ 8 K. B. 712 
Lloyd V. Grace, S^th (1912), 81 L. J. K. B. 1140. 
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(c) Retention of Property by Truetee, 

See Trustee Act, 1888 (c. 69), s. 8 (1). 

1636. Bar to relief.] — Soar v , Ashwbll, No. 
1677, poet. 

1587. .] — Wassell V. Leggatt, No. 1664, 

poet, 

1588. — The Statute of Limitations is no 

bar to an action by a principal against his agent 
in respect of moneys remitted to the agent for an 
express purpose Sd retained by him, where such 
agent is either in the position of an express trustee 
or guilty of fraudulent concealment in ms accoimts. 
— North American Land & Timber Co., Ltd. v. 
Watkins, [1904] 2 Oh. 233 ; 73 L. J. Ch. 626 ; 91 
L. T. 426 ; 20 T. L. E. 642 ; 48 Sol. Jo. 640, C. A. 

1589. .] — S. by will gave his real & personal 

estate to trustees upon trust to convert & invest, 
to pay certain annuities out of the income, & 
accumulate the residue of the income until the 
capital became divisible, or for twenty-one years, 
A: subject thereto to hold capital & income in 
trust for his grandchildren in equal shares. The 
trustees invested the funds in such a manner that 
the income tax was always deducted before the 
income was paid to them. The successive trustees 
for over twenty years paid all the annuities in 
full without deducting income tax. Some of the 
trustees were also annuitants : — Held : above Act, 
sect. 8, applied, & the liability of the trustees was 
limited to payments made within six years, 
except in the case of sums retained for their own 
annuities. — Re Sharp, Rickett v. Rickett, [1906] 
1 Ch. 793 ; 75 L. J. Ch. 458 ; 95 L. T. 522 ; 22 
T. L. R. 368 ; 60 Sol. Jo. 390. 

1540. What amounts to retention — Funds must 
be in hands of trustee at date of writ.] — Thorne 
V. Heard, No. 1535, ante. 

1541. .] — How V. Winterton (Earl), 

No. 1526, ante. 

1542. .] — Re Timmis, Nixon v. Smith, 

No. 1608, post. 

1543. .] — Re Tufnell, Byng v, Tuf- 

NELL (1902), 18 T. L. R. 705. 

(d) Conversion of Property hy Trustee. 

Bar to relief.] — See Trustee Act, 1888 (c. 59), 
s. 8 (1). 

1644. What amounts to conversion.] — The 

exception in Trustee Act, 1888 (c. 69), s. 8 (1), 
which prevents a trustee relying on the Statute of 
Limitations as a defence to an action to recover 
the proceeds of trust property “ received by the 
truswe & converted to his use,” does not, in the 
absence of fraud, apply where trust funds advanced 
on mtge. are, with the concurrence of the mtgor., 
applied in payment of a debt previously charged 
on the mtged. property in favour of a bank in 
which the trustee is a partner. — Re Gurney, 
Mason v. Mercer, [1893] 1 Ch. 690 ; 68 L. T. 289 ; 
41 W. R. 443 ; 3 R. 148. 

B, To Whom Plea Available, 

{a) In General, 

Express trustees.] — See Trustee Act, 1888 (c. 69), 
s. 1. 

Constructive trustees.l~<S'ee Trustee Act, 1888 
(c. 69), s. 1.; Sub-sect. 1, B. (c) & (d), post; Sub-sect. 
2, B. (a), jpost. 

Liability of trustee’s estate.] — See Executors, 
Vol. XXIV., p. 630, Nos. 6673, 6674. 

Mortgagees as trustees.] — See Part V., Sect. 12, 
sub-sect. 3, anie, 

1545. Trustee under a liquidation.] — The pro- 
visions of above Act, s. 8, have no application to 
a trustee xmder a liquidation. — Be Cornish, Ex p. 


Board of Trade, [1896] 1 Q. B. 99 ; 65 L. J. Q. B. 
106 ; 73 L. T. 602 ; 44 W. R. 161 ; 12 T. L. R. 
69 ; 40 Sol. Jo. 100 ; 3 Mans. 48, 0. A. 

1546. Limited company— Unclaimed dividends.] 

(1) Statute of Limitations commences to run in 
favour of a co. against its shareholders in respect 
of a dividend from the date fixed for payment. 

(2) A co. is not a trustee of a dividend for its 
shareholders. — Re Severn & Wye & Severn 
Bridge Ry. Co., [1896] 1 Ch. 659 ; 65 L. J. Oh. 
400 ; 74 L. T. 219 ; 44 W. R. 347 ; 12 T. L. R. 
262 ; 40 Sol. Jo. 337 ; 3 Mans. 90. 

Annotation: — As to (2) Rad. Re Artisans’ Land & Mortgage 
Corpn., [1904] 1 Ch. 796. 

(b) Executors, 

See Trustee Act, 1888 (c. 69), s. 1. 

When plea available.] — See Executors, Vol. 
XXIV., p. 671, Nos. 6983 et seq. 

Setting up own devastavit — In order to plead 
statute.] — See Executors, Vol. XXIV., p. 673, 
Nos. 6991-6995. 

Under Real Property Limitation Act, 1833 (c. 27) .] 
— See Part IV., Sect. 1, sub-sect, 1, D. (a) ii., ante, 
See^ also, Sub-sect. 2, B. (6), post. 

(c) Persona in Fiduciary Position. 
i. Officers of Companies, 

1547. Director — Misfeasance.] — Sovereign Life 
Assurance Co. v. Wilmot (1893), 9 T. L. R. 626 ; 
37 Sol. Jo. 581. 

Annotation : — ^Reld. Re Lands Allotment Co., [1894] 1 Ch. 

616. 

1548. .] — Directors of a co. are 

trustees as to moneys of the co. which have come 

I to their hands or are under their control within 
the meaning of the Trustee Act, 1888 (c. 59), 
s. 1 (3), & therefore can, in the absence of fraud, 
take advantage of the Statute of Limitations in 
proceedings against them for misapplication of the 
funds of the co. 

The directors of the L. A. co., which had no 
power to invest its capital in the shares of other 
cos., in Mar. 1885, accepted fully paid-up shares 
in the B. S. co. to the amount of £35,000 in dis- 
charge of a debt. This was referred to in the 
balance-sheet of the L. A. co. as ” Assets. By 
B. S. co.,” & the entry was explained by the chair- 
man at the general meeting in Apr. 1885, to mean 
that it represented the amount due from the 
B. S. co. for an estate purchased from the L. A. co. 
The same item was repeated in successive balance- 
sheets till 1889. The investment was made without 
any fraudulent intent. The L. A. co. was wound 
up in 1893 : — Held : assuming that the directors 
had been guilty of a breach of trust in investing 
the money in shares of the B. S. co., they were 
protected by the Statute of Limitations ; & there 
had been no such fraudulent concealment on their 
part, notwithstanding the false statement by the 
chairman at the meeting, to prevent time from 
running under the statute. — Re Lands Allotment 
Co., [1894] 1 Ch. 616 ; 63 L. J. Ch. 291 ; 70 L. T. 
286 ; 42 W. R. 404 ; 10 T. L. R. 234 ; 38 Sol. Jo. 
2.36 ; 1 Mans. 107 ; 7 R. 116, C. A. 

Annotations: — Oonsd. Whltwam v. Watkin (1898) 78 L. T. 
188. Retd. Mara v. Browne, [1895] 2 Ch. 69 ; Re Severn 
& Wye & Severn Bridge Ry., [1896] 1 Ch. 559 ; Bs 
National Bank of Wales, [1899] 2 Ch. 029 : Porclval v. 
Wright, [1902] 2 Ch. 421 ; Young v. Naval, Military & 
Civil Service Co-op. Soo. of South Africa, [1905] 1 K. B. 
687 ; Re Macfadyen, Ex p. Vizianagaram Mining Co., 
[1908] 2 K. B. 817. Hentd. Lucas v. Fitzgerald (1903), 
20 T. L. R. 16. 

1549. .] — In July, 1890, pltfs. con- 

tracted with the Railways & General Co., Ltd., 
for the sale of certain stock in the Wrexham, 
Mold, & Connah’s Quay Railway. The real 
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Sect. 1 . — Whether irusteea eniiUed to plead etaitUe : 

Sub-sect. 1, B, (c) i, <£? ii; (d) db («), C. {a) 

(&).] 

purchaser, however, was the Manchester, Sheffield, 
& Lincoln Bailway, & the money was paid by that 
CO. in two sums, the larger on Aug. 6, & the smaller 
on Oct. 10, 1890. T^ese payments were then 
ultra vires. But by their Act of 1891' they were 
authorised to subscribe towards the undertaking 
of the Wrexham co.. & to hold shares therein, & 
a resolution authorising the Manchester co. to 
subscribe was agreed to the day after the Act 
passed. The books of the Manchester co. did not 
accurately represent the facts. The writ was 
issued on Aug. 6, 1896, claiming against three of 
the directors repayment to the co. of these sums : — 
Held : as to the larger sum, the writ not having 
been issued within six years & no fraud being 
alleged, the Statute of Limitations afforded a good 
defence. — Whitwam v. Watkin (1898), 78 L. T. 
188 ; 14 T. L. B. 288. 

1650. — .] — Re National Bank op 

Wales, Ltd., No. 1632, ante. 

.] — See Companies, Vol. IX., p. 616, Nos. 

3375-3383. 

1661. Retired director.] — Re National Bank 
op Wales, Ltd., [1899] 2 Ch. 629 ; suh nom. Re 
National Bank op Wales, Ltd., Cory’s Case, 68 
L. J. Ch. 684 ; 81 L. T. 363 ; 48 W. B. 99 ; 15 
T. L. B. 617, C. A. ; on appeal^ sub nom. Dovey v. 
(^ORY, [1901] A. C. 477, H. L. 

Annotations: — Mentd. Merchants’ Fire OflBce u. Armstrongr 

(1901), 17 T. L. R. 709 ; Bond v. Barrow HiBmatlto Stool 

Co., [1902] 1 Ch, 3.-53 ; Re Crichton’s OU Co., [1902] 2 

Ch. 86 ; Luc €18 v. Fitzgerald (1903), 20 T, L. K. 16 ; Re 

Welfibach Incandescent Gas Light Co., [1904] 1 Ch. 87 ; 

Exploring Land & Minerals Co. v. Kolckmann (1905), 94 

L. T. 234 ; Prefontaine v. Grenier, [1907] A. C. 101 ; 

Schulze V, Bensted (1915), 7 Tax Caa. 30 ,* Ammonia 

Soda Co. V. Chamberlain, [1918] 1 Ch, 260 ; Atherton v. 

British Insulated & Helsby Cables, [1925] 1 K. B. 421 ; 

Re City Equitable Fire Insce., [1925] Ch. 407. 

1552. Promoter — Secret profit.] — It is not a 
sufficient disclosure of an agreement which relate 
to the benefits to be given to the promoters of a 
co. to refer to it in the prospectus by a reference to 
the date & parties to it, & by stating where it may 
be inspected. Such benefits so insufficiently dis- 
closed are secret profits of the promoters so far as 
the shareholders of the co. are concerned, & there- 
fore the promoters receiving them are guilty of a 
misfeasance or breach of trust within Companies 
(Winding-up) Act, 1890 (c. 63), s. 69. A promoter, 
therefore, who has received such a secret profit 
cannot avail himself of the Statutes of Limitation 
under above Act, sect. 8, because receiving this 
secret profit is a “ fraud or fraudulent breach of 
trust ” within the exception of that sect. — 
Re Sale Hotel & Botanical Gardens Co., Ltd., 
Hesketh’b Case (1897), 77 L. T. 681 ; 46 W. B. 
314 ; revad. on other grounds, sub nom. Re Sale 
Hotel & Botanical Gardens, Ltd., Ex p. 
Hesketh (1898), 78 L. T. 368, C. A. 

Annotation .'—-jaemd. Re Olympia (1898), 78 L. T. 159. 

See^ also, Sub-sect. 3, B. (e) iv., post. 

ii. Solicitors. 

1653. Fraud by partnership firm — Plea by Inno- 
cent partner.] — Moore v. Knight, No. 1634, ante. 

See, also. Sub-sect. 3, B. (e) iv., ante, & Sub-sect. 
3, B. ( / ) iv., post. 

{d) Persons with Knowledge of Trust. 

1654. Husband of beneficiary — Wife forcibly de- 
prived^! legacy for separate use.] — A. woman who 


was married in 1864 received in 1876 a legacy of. 
£300, given for her separate use, but was forcibly 
deprived of the money by her husband, who knew 
that it was a legacy. During the husband’s life- 
time the wife frequently asked him for the money ; 
but no proceedings to recover it were taken until 
after his death, wliich occurred in 1894 : — Held : 
the husband was affected with notice of the 
sepaxate use, & was a trustee of the money for his 
wife, the Statute of Limitations was no defence to 
proceedings by her against his exors., & the wife 
was entitled to be paid the amount of the legacy, 
with interest at 4 per cent, from the date of her 
husbanci’s death. — Wassell v. Leogati’, [1896] 
1 Ch. 554 ; 66 L. J. Ch. 240 ; sub nom. Re Wassblt., 
Wassell v. Leggatt, 74 L. T. 99 ; 44 W. B. 298 ; 
12 T. L. B. 208 ; 40 Sol. Jo. 276. 

See, also. Sub-sect. 2, B. (/ ), post. 

(e) Persons Claiming Through Trustee. 

See Trustee Act, 1888 (c. 69), s. 8 (1) {a). 

C. In What Actions. 

(a) Where Existing Statute Applicable. 

See Trustee Act, 1888 (c. 59), s. 8 (1) (a). 

1656. General rule.] — Testatrix, who died in 
1887, bequeathed her residuary personal estate to 
trustees upon trust to pay tne income in equal 
third parts to her two nephews & her niece during 
their respective lives & subject thereto to hold 
the capital & income of the whole in trust for the 
children of her said nephews & niece who might 
be living at the time of the failure of the trust 
thereinbefore contained. Upon the death in 
1896 of one of the nephews leaving a widow &> 
children, the trustees acting upon the erroneous 
advice of their solr. as to tlie effect of the will, 
paid the income of the deceased nephew’s share 
to his widow for the maintenance of his children. 
In 1910 it was declared by the ct. that the period 
of distribution was at the death of the survivor 
of testatrix’s nephews & niece, that there was an 
implied trust for accumulation of the income 
until the period of distribution, but that under the 
Thellusson Act that trust came to an end in 1908, 
twenty-one years from the death of testatrix. 

In an action by the testatrix’s sole next of kin 
to recover from the trustees the income of the 
deceased nephew’s share as from 1908, & the 
interest arising from accumulations of income 
which ought to have been made between 1896 
& 1908, defts. pleaded the Statute of Limitations, 
relying upon above Act, s. 8, & also claimed 
relief under Judicial Trustees Act, 1890 (c. 35), 
s. 8 ; — Held : the case fell within above Act, 
s. 8 (1) (6), as being one where no existing statute 
of limitations applied, & by virtue of the proviso 
at the end of par. (6) time did not begin to run 
against pltf. until 1008 when her interest fell into 
possession, so that the statute was no bar to her 
claim. Setrible : the proviso applied to par. (a) as 
well as to par. (6) of above Act, s. 8 (1). 

Clause (a) applies to coses where an existing 
statute of limitations would have applied if the 
trustee had not occupied that fiduciary position. 
It embraces cases where a remedy existed, & the 
Statute of Limitations could have been pleaded 
as a defence, but for the fiduciary position. . . . 
Contract & trust might oo-exlst & the trust 
prevent the plea of the statute. Clause (a) allows, 
in cases coming within it, the statute as a defence 
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(o. 59),^T— throiih a trustee ” within Trustee Act, 
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(SwiKFBN E4DY, L.J.). — Re A 14 LSOP, Whittaker 
V, Bampord, [1914] 1 Oh. 1 ; 83 L. J. Oh. 42 ; 109 
L. T. 641 ; 30 T. L. R. 18 ; 68 Sol. Jo. 9, 0. A. 

AwMtaHon : — Retd. Re Clarldfire’s Patent Asphalte Co., 

[1991] 1 Cb. 543. 

1566. .] — Re Richardson, Pole v. 

Pattbndbn, No. 1569, poaU 

1557. Action against trustee — ^For breach of 
trust.] — Be Bowden, Andrew v. Oooper, No. 1663, 
post, 

1568. .] — How v. Winterton (Earl), 

No. 1626, ante, 

1559. For account.] — Under the will of 

testatrix an infant was entitled to the residue of 
her estate, which was to be held by the trustees of 
the win in trust for him, to be paid & transferred 
to him on his attaining twenty-one. Testatrix 
died in May, 1876. The infant attained twenty- 
one in Dec. 1880. In May, 1892, he took out a 
summons against the two trustees & exors. of the 
will, claiming an order for the administration of 
the estate of testatrix. One of defts. did not 
appear. Other deft., who had been the acting 
trustee & exor., deposed that he had expended the 
whole of the residue during pltf.’s minority in 
maintaining & educating him. He admitted that 
he had never rendered any account to pltf., but 
said that he had told lum during his minority how 
the fund had been applied. Pltf. did not allege 
that deft. ha4 been party or privy to any fraud or 
fraudulent breach of tru^,' & there was no evidence 
that deft, had converted any part of the trust fund 
to liis own use, or that he retained any part of it : — 
Held : above Act, s, 8, applied, Sc the summons 
must be dismissed. — Re Page, Jones v. Morgan, 
[1893] 1 Ch. 304 ; 02 L. J. Ch. 592 ; 41 W. R. 357 ; 
3B. 171. 

Annotations Refd. Re Somerset, Somerset v. Poulott, 

[1894] 1 Oh. 231; Re Tiimnis, Nixon v. Smith, [1902] 

1 Oh. 176: Re Blow, St. Bartholomew’s Hospital v. 

Cambden, [1914] 1 Ch. 233 ; Re Richardson, Pole v. 

Pattenden, [1919] 2 Ch. 50. 

1560. .] — How V. Winterton (Earl)» 

No. 1626, ante. 

1561. Action against executor — For legacy.] — 

Re Richardson, Polk v. Pattenden, No. 1569, 
post. 

(b) Actions for Recovery of Money or Other Property 
— No Existing Statute Applicable. 

See Trustee Act, 1888 (c. 59), s. 8 (1) (6). 

1562. General rule — Claim arising out of relation 
of trustee & cestui que trust.] — Re Richardson, 
Pole v. Pattenden, No. 1669, post, 

1663. Against trustee — For breach of trust.] — 
A newly appointed trustee of a will brought an 
action against an old trustee & the representa- 
tives of two deceased trustees to compel them to 
make good losses arising from investments negli- 
gently made on insuMcient security more than 
six years before the action. R., the exor. of D , 
one of deceased trustees, had after D.’s death 
issued the proper statutory advertisements & 
administered the estate, retaining in hand two 
legacies which had been bequeathed to him on 
trust. By leave of the ct. at the trial the state- 
ment of claim was amended to make it a claim 
against R. as trustee of the legacies & to follow 
the legacies into his hands, R. to be at liberty to 
claim the benefit of any statutes of limitation i — 
Held: above Act, s. 8 (1) (o), did not apply to 
the case, but that s. 8, sub-sect. 1 (5), did apply ; 
under it R. was entitled to plead the lapse of tim^ 


as he might have done in an action of debt, & 
as the cause of action had accrued more than six 
years before the action, R. had a good defence. — 
Re Bowden, Andrew v. Cooper (1890), 46 Ch. D. 
444 ; 69 L. J. Ch. 816 ; 39 W. R. 219. 

Annotations: — Consd. How v. \yinterton, [1890] 2 Ch. 626. 

Retd. Re Somerset, Somerset v. Poulett, [1894] 1 Ch. 231 ; 

Mara v. Browne, [1895] 2 Oh. 69 ; Re Allsop, Whittaker 

V. Bamford, [1914] 1 Ch. 1. 

1664. .] — Re Somerset, Somerset v, 

Poulett (Earl), No. 1671, post. 

1665. .] — How v, Winterton (Earl), 

No, 1526, ante. 

1666. .] — Re Allsop, Whittaker v, 

Bamford, No. 1665, ante. 

1667. Against executor — As trustee— For breach 
of trust.] — In an action by residuary legatees 
against an exor. & trustee for a legacy, in respect of 
which a breach of trust had been committed, deft, 
pleaded Statute of Limitations as more than six 
years had elapsed since the action might have been 
brought : — Held : as the action was against a 
trustee for breach of trust, & was therefore one to 
which no existing Statute of Limitations applied 
within Trustee Act, 1888 (c. 59), s. 8 (1) (6), tho 
Statute of Limitations could now be pleaded & 
was a bar to the action . — Re Swain, Swain v. 
Bringeman, [1891] 3 Ch. 233 ; 61 L. J. Ch. 20 ; 
65 L. T. 296. 

Annotations: — ConSd. Re Timmis, Nixon v. Smith, [1902] 

1 Ch. 176. Refd. Re Someraot, Somerset v, Paulett, 

[1894] 1 Ch. 231 ; Thome v. Hoard, [1894] 1 Ch. 599 ; 

Re Blow, St. Bartholomew’s Hospital v. Cambden, [1914] 

1 Oh. 233. 

1568. — — - ,] — Testator bequeathed 

his personal estate to three trustees & exors. upon 
trust for conversion & investment to provide an 
annuity to be paid to his wife during her life, 
Sc to divide the residue, Sc also the annuity fund 
at his wife’s deceiise, into four shares, one of 
which was settled on a niece of testator for life 
with remainder to her children, & the other three 
were divisible between the three exors. equally. 
After the death of the widow exors. Sc trustees 
divided the fund set apart to answer the annuity, 
& instead of retaining the settled share, paid it 
away to the tenant for life. More than six years. 
Sc less than twelve years, after the death of the 
tenant for life, one of her children brought an action 
against the representatives of the three exors. & 
trustees for an account of the settled share, & 

! payment of what should be found due to pltf. ; — 
Held: (1) must be assumed that the exors. 
Sc trustees of the will acted duly in the administra 
tion of the estate, Sc became trustees of the fimd 
upon tho expressed trusts declared by the wUl, & 
the action was not an action for a legacy within 
the Real Property limitation Act, 1874 (c. 67), 
but was brought against defts. in the character of 
trustees & not of exors. & was “ one to which no 
existing Statute of Limitations ” applied within 
above Act, s. 8 (1) (6) ; (2) as each of the exors. 
Sc trustees received only the share which was 
payable to him by the terms of the will, it could 
not be held that a part of the settled share was 
received by him & “ converted to his use ” within 
the meaning of the exception contained in the 
earlier part of above Act, s. 8 (1), therefore the 
action was barred under above Act, s. 8, by the 
lapse of six years from the time when the right of 
action accrued. — Re Timmis, Nixon v. iSuth, 
[1902] 1 Ch. 176 ; 71 L. J. Ch. 118 ; 86 L. T. 
672 ; 60 W. R. 164 ; 46 Sol. Jo. 122. 

Annotation: — As to (1) Consd. Re Richardson, Pole v. 

Pattenden, [1919] 2 Ch. 60. 
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Sect. 1.— Whether tnateee entitled to pU^ * 

Sub-aed. 1. C. ib), D., B. cfe F. ; eub-eeei. 2.] 

The real & 


For legacy.]— (1) The real & per- 
of a testator who died in 1909 was 
administered by his widow & deft, as exors. 


1669. 

sonal estate 


of liis will, & their functions came to an end m 
1910. Under the will the widow was absolutely 
entitled to the whole of the residuary estate. No 
formal accounts were delivered to the widow by 
deft., who was a solr., but he informed her of all 
that was done, & about the end of 1910 prepared 
& gave to her a book containing all the particulars 
of her property. She died in 1917, & in 1918 
beneficiaries under her will, of which deft, was also 
exor., brought an action against him for the 
administration of the original testator’s estate & 
for an account of his defltlings therewith, but did 
not allege that any part of the estate had been 
misapphed. Deft, relied upon Trustee Act, 1888 
(c. 69), s. 8, as a defence to the action :-—Held : 
the action was one to recover a legacy within Real 
Property Limitation Act, 1874 (c. 57), s. 8, & as 
there was thus an existing Statute of IJlmitation 
applicable. Trustee Act, 1888 (c. 59), s. 8 (1) (6), 
did not apply, & the period of twelve years 
limited by Real Property Limitation Act, 1874 
{c. 57), not having expired when the action was 
brought that Act was no defence to the action. 

The second sub-sect. [Trustee Act, 1888 (c. 59), 
s. 8 (1) (6)] deals with cases in which there is a 
claim against a trustee arising directly out of the 
relation of trustee & cestui que trusty & to which 
no existing Statute of Limitations applies & is 
apphcable only to an action or other proceeding 
to recover money or other property (Warrington, 
L.J.). 

(2) Peterson, J., had held that Trustee Act, 
iste (c. 69), 8. 8 (1) (a), applied to an action 
against an exor. for an account, &; that the claim 
was barred by the lapse of six years as to all items 
in the account not falling within any of the 
exceptions in Trustee Act, 1888 (c. 59), s. 8 (1); 
but, nevertheless, he had directed the usual 
accounts against deft, as exor. in order to ascertain 
the facts ; — Held : Trustee Act, 1888 (c. 69), 
did not apply at all, & pltfs. were entitled to an 
account. 

Sub-sect. 1 (a) [of Trustee Act, 1888 (c. 69)] I 
take to mean this : If a person has committed a 
breach of duty which, whether he were a trustee 
or not, would give rise to an action against him, 
& there is in existence a Statute which would be 
in those circumstances an answer to that action, 
then the person against whom the action is brought 
shall not be debarred from that defence because he 
is a trustee or exor., exor. being included in the 
word “ trustee,” but he shall be able, so to speak, 
to put off the character of trustee altogether & 
avail himself of the defence just as though he were 
not a trustee & were only an ordinary person who 
had committed that breach of duty (Lord Stern - 
DALE, M.R.). 


(3) An action by a residuary legatee against an 
exor. for the administration of tertator’s estate is 
none the less an action to recover a legacy within 
Real Property Limitation Act, 1874 (c. 67), s. 8, 
by reason of there being no allegation by pltf. 
that deft, had, at the date of action brought, 
assets of testator in his hands . — Re Richardson, 
Pole v, Pattenden, [1920] 1 Ch. 423 ; 89 L. J. Ch. 
258 ; 122 L. T. 714 ; 36 T. L. R. 205 ; 64 Sol. Jo. 
290, 0. A. 

Plea of devastavit In administration action.] 

— See Execution, Vol. XXIV., p. 674, Nos. 
6994,6995. * 


1570. Against l^;al personal reprosentativo— 
Assets wrongly distributed.] — A. legal personal 
representative handed over assets to the wrong 
person more than six years before the commence- 
ment of proceedings by the pe^n entitled to 
recover the same : — Held : the claim was barred. — 
Be Cboydbn, Hinckb v. Roberts (1911), 56 Sol. 
Jo. 832. 

Annotations : — Oontd. Re Blow, Bartholomew’s Hospital v, 
Cambden, [1914] 1 Ch. 233. Dbld. Re Riohardsou, Pole 
t>. Pattenden, [19201 1 Ch. 423. 


D. When Time Begins to Run. 

See Trustee Act, 1888 (c. 69), s. 8 (1) (6). 

1571. Interest in possession — Date of breach of 
trust.] — The effect of above Act, s. 8, is that any 
action or proceeding to recover money or other 
property from trustees, being one to which no 
Statute of Limitations existing at the passing of the 
Act applies, is to be brought ^thin six years from 
the time when the right of recovery accrued. 

In Aug. 1878, the trustees of a settlement com- 
mitted an innocent breach of trust by investing 
trust money upon mtge. of property of insufficient 
value. The mtgor. paid the interest on the money 
advanced direct to the tenant for life until 1890. 

In 1892 the tenant for life & the infant remainder- 
men brought an action against the trustees to 
compel them to make good the amount of the 
investment. It was conceded that so far as the 
infant pltfs. were concerned the trustees were liable 
to make good the loss tb the estate ; — Held : 
the right of action by the tenant for life against the 
trustees was barred after six years from the time 
when the investment was made ; & although the 
payment of interest by the mtgor, direct to the 
tenant for life amounted in law to a payment by 
him to the trustees, & by them to the tenant for 
life, it was not an admission or acknowledgment 
which would take the case out of the statute. — 
Re Somerset, Somerset v. Poulett (Earl), 
[1894] 1 Ch. 231 ; 03 L. J, Ch. 41 ; 69 L. T. 744 ; 
42 W. R. 145 ; 10 T. L. R. 46 ; 38 Sol. Jo. 39 ; 7 
R. 34, C. A. 

Annotations: — Consd. Mara v. Browne, [1895] 2 Ch. 69. 

Brid. Re Dive, Dlvo v. Roebuck, [1909] 1 Ch. 328 ; Re 

Fountaino, Re Dowlor, Fountaiue r. Amherst, [1909] 

2 Ch. 382. Mentd. Fletcher v. Collis, [1905] 2 Ch. 24. 

1572. No alteration made by Trustee 

Act, 1888 (c. 69).] — Thorne v. Heard, No. 1635, 
ante. 

1573. Trustees not affected by fraud 

of solicitors.] — T horne v. Heard, No. 1636, ante. 

1574. Interest not in possession — Time when 
interest falls into possession — Remainderman not 
barred.] — W ant v. Campain (1893), 9 T. L. R. 254. 

Annotation : — FoUd. Re Somerset, Somerset v. Poulett, 

[1894] 1 Ch. 231. 

1575. .] — Re Somerset, Somer- 

set -v. Poulett (Earl), No. 1671, ante. 

1576. .] — ^Action by tenant for 

life & remaindermen against the trustee of a will to 
make good an alleg^ breach of trust by the 
investment of £2,000 of the trust estate upon a 
contributory mtge. 

The security when realised, reduced the trust 
funds to between £100 & £200. The investment 
was made by the trustee upon the advice of his 
solr. & the report of a surveyor as to the value of 
the property. The will dir^ted that an invest- 
ment by the trustee should be “in his name or 
under his legal control ” : — Held : the right of the 
tenant for life to sue was barred by the Statute of 
Limitations, & deft, was entitled to receive the 
income of the trust fund during the life of the life 
tenant ; but the investment on contributory 
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mtga. was a deaf breach of trust, & in the ciroum- 
sta^es deft, had not ** acted reasonably ** A 
** ought ** not “ fairly to be excused for the breach 
q 1 trust ” within Judicial Trustees Act, 1896 
(c. 35), s. 8, & he must make good the amount of 
the loss to the estate for the benefit of those entitled 
in remainder . — Be Dive, Dive v. Eoebuck, [1909] 

1 Oh. 828 ; 78 L. J. Oh. 248 ; 100 L. T. 190. 

1577. Accrual of greater interest at 

subsequent date.] — ^By a maniage settlement 
made in 1876, money of the wife was vested in 
trustees upon trust to pay the income to her during 
the joint lives of herself & her husband for her 
separate use without power of anticipation, & 
after her death, in case he should survive her, to 
pay the income to him diuing his life, & after the 
death of the survivor to hold the trust funds upon 
trust for the children of the marriage. No express 
life estate was given to the wife in case she should 
survive her husband. The husband died in 1885, 
& in 1890 the wife & her infant children commenced 
an action for breaches of trust committed in 1884, 
to which defts. set up the defence of the Statute 
of Limitations under above Act, s. 8 (1) (b) : — 
Held : the wife took by resulting trust an estate 
for her life in remainder, which was a different 
estate from the estate for the joint lives limited to 
her by the settlement ; the life estate did not 
become an interest in possession until the death of 
the husband, &, consequently, the statute did not 
begin to run against the wife till then, & was not a 
bar to her action. — ^Mara v. Browne, [1895] 2 Ch. 
69 ; 64 L. J. Ch. 594 ; 72 L. T. 765 ; 11 T. B. R. 
352 ; on appeal, [1896] 1 Ch. 199, C. A. 

Annotaiiona: — Bexd. Re Taylor, Atkinson v. Lord (1900), 

81 L. T. 812, Mentd. Plaskltt v. Eddis (1898), 79 L. T. 

136 ; Re Stanley’s Settlmt., Haddocks v. Andrews, 

[1916] 2 Ch. 60. 

157 g. .] — By his will testator, who 

died in 1862, left his residuary estate to G. & 
others upon trust for his daughter A. for life for 
her separate use, with remainder in the events 
which happened as she should appoint. G., who 
survived the other trustees, died in 1879, having 
by his will appointed J. & W. exors. thereof. J. 
resided in England & W. in America. Part of 
testator’s estate consisted of American securities, 
which J. when in America delivered into the 
custody of W., who regifiarly paid the income 
thereof to A., then the wife of B. In 1883 new 
trustees of testator’s will were appointed in 
England. Mrs. B. died in 1892, having by her 
will given her property to her husband. They 
both recognised W. as the American trustee. 
W. was then pressed to transfer these securities 
to the new trustees here, which he refused to do, 
& it then transpired that he had recently made 
away with them & was insolvent. In an action 
by the new trustees & B. against J. &; W. to 
render J. liable for the loss: — Held: (1) as 
against the trustees, above Act, s. 8, was a 
good defence ; (2) as to B. inasmuch as he might 
at any time since 1883, when the securities were 
intact, have brought an action in the name of his 
wife for the purpose of transferring the securities 
to the new trustees, & neglected to do so, he was 
guilty of laches, & could not now recover against J. 
— Be Taylor, Atkinson v. Lord (1900), 81 L. T. 
812. 

1679. .] — Be Allsop, Whittaker v. 

Bahford, No. 1555, ante, 

1580. Trustee Act, 1888 (c.50), s.8 (1) (b)--^Who 
are beneficiaries within proviso — Misfeasance by 


directors of insurance company — Creditors AgpoUcy 
holders.]~Sovx!B]sia^ Litb AsstmAHcn Oo* v, 
WiLMOT (1893), 9 T. L. R. 626 ; 37 Sol. Jo. 681. 

Annotation : — ^Bsfd. Re I^ands Allotment Oo., £1894] 1 Oh. 

616. . 

Contribution between co-hrustees — Establis hmen t 
of cestui que trust’s claim.] — See Guarantee, 
Vol. XXVI., pp. 146, 147, Nos. 1099-1103. 

JB. Period of JUmUation, 

1581. Under Trustee Act, 1888 (c. 59), s. 8 (1) (b) 
— Six years.] — Somerset, Somerset v. Poulbtt 
(Earl), No. 1571, ante, 

F, Acknowledgment and Acquiescence, 

See^ also. Part II., Sects. 8, 9, ante, 

1582. Acknowledgment — Improper Investment by 
trustee — ^Payment of Interest to tenant for life.] — 

Want v. Campain (1893), 9 T. L. R. 254. 

Annotation : — ^Folld. Somerset, Somerset v. Poulett, 

[1894] 1 Ch. 231. 

1583. .] — Be Somerset, 

Somerset v. Poulett (Earl), No. 1571, ante. 

1584. .] — Two beneficiaries under 

a will, a mother & son, of whom the son was 
absolutely entitled to the corpus of certain trust 
funds subject to the mother’s beneficial life interest 
therein, sought to render a trustee liable to make 
good to the trust estate certain sums come to his 
hands & not invested. The trustee employed 0. 
or his firm as solrs. in the execution of the trusts 
of the will & had allowed the trust fimds in question 
to remain under the control of C., who misappro- 
priated them. The fraud was discovered on C.’s 
death shortly before the action. The funds sought 
to be recovered consisted of a specific sum of 
£31,000, which had been misappropriated by 0. 
more than six years before the commencement of 
the action, & certain uninvested balances extending 
over a period of ten years as to which an accoimt 
was asked. The trustee pleaded above Act, s. 8, 
as a defence to the action as against the mother, 
in reply to which the mother pleaded an acknow- 
ledgment by the trustee by payment to her of 
interest on the capital sums sought to be recovered 
within six yeaj*s of the commencement of the action. 
At the tri^ no evidence was tendered in support 
of this replication except the capital & income 
accounts of O.’s firm with the trustee, which showed 
that interest on a portion of the £31,000, & on the 
general balance of capital had been credited by 
the firm to the trustee : — Held : a payment of 
interest by a trustee of a settled fund to a tenant 
for life within the six vears did not constitute an 
admission by the truslee of the existence of the 
trust capital which would enure for the benefit 
of the tenant for life, so as to take the case out 
of above Act, s. 8, therefore, as against the mother 
the defence of above Act, s. 8, prevailed as to all 
moneys come to the trustee’s hands & not invested 
more than six years before the commencement 
of the action. — Be Fotjntaine, Be Dowler, 
Fountainb V, Amherst (Lord), [1909] 2 Ch. 382 ; 
78 L. J. Ch. 648 ; 101 L. T. 83 ; 25 T. L. R. 689, 0. A. 

1585. Acquiescence — Seizuro of wife’s separate 
property by husband — ^Retention of possession 
against wife’s will.] — Wassell v, Leggatt, No. 
1554, ante. 

Sub-secjt. 2. — ^Undbr Colonial Statutes. 

See cases infra. 

See Real Property Limitation Act, 1833 (o. 27), 


PART VI. SECT. 1, SUB-SECT. 2. 

f. In whcA drownstancea — Tech‘ 
J. — VOL. XXXII. 


nioaX breach of truef.]— H enning v. 
Maclean (1901). 21 O. L. T. 434 ; 2 
O. L. R. 169.~OAN. 


h. - .] — - Held; though 

there had been a technical breach of 
trust, the case was an approprii^ one 

E 
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1 . — Whether trustees entUled to plead statute : 
Svib-seds, 2 <fc 3, A*'\ 

s. 26 ; Eeal Property Limitation Act, 1874 (c. 67) ; 
Jud. Act, 1878 (c. 66), s, 25 (2). 


Sub-sect. 8. — ^Apabt from Statute — ^Bbubp 

IN Equity. 

A. Express Trustees. 

1586. No benefit from statutes.] — ^An ori^iinal 
trust is not barred by the Statute of Limitations ; 
but for other actions, which ore within the statute, 
there is no remedy in equity. — ^Anon. (undated), 
Freem. Ch. 300 ; 22 B. R. 1223. 

1587. .]^-^tatute of Idmitations no good 

plea, where the estate in law is in trustees. — 
Lawly V. Lawly (1723), 9 Mod. Rep. 32 j 88 B. R. 
296. 

Annotation: — Expld. Cholmondeley t>. Clinton (1820), 2 

Jac. & W. 1. 

1588. .] — No analogy, in cases of trust, to 

the Statute of Limitations. — ^A.-G. v. Bbewers* 
Oo. (1816), 1 Mer. 495 ; 35 B. R. 766. 

Annotations: — Mentd. A.-G. r. Exeter Corpn. (1822), Jac. 

443 ; A.-Q. v. Stafford Corpn. (1826). 1 Hnsa. 647 ; Ludlow 

Corpn. V. Greenhouse (1827), 1 Bli. N. S. 17 ; A.-Q. v. 

Newbury Ooron. (Cowrfad’s Charity) (1831), Coop. Pr. 

Cas. 72 ; A.-G. v. Newbury Corpn. (1834), 3 My. Sc K. 

647. 

1589. .] — Estates being devised to trustees 

to be sold for payment of debts, & subject thereto 
for testator’s infant children, the surviving 
trustee retained possession of one of the estates, 
in satisfaction of debts, which he alleged himself 
to have paid, testator being insolvent. On a biU 
for an account & conveyance of this estate by one 
of the children, & the representatives of another, 
forty-five years after testator’s death, stating that 
they had recently discovered the facts, special 
inquiries directed to ascertain whether they had 
any notice of the circumstances ; whether they 
had in any manner released ; Sc whether the trustee 
had advanced to the amount of the value of the 
estate. 

1 feel, too, that we are here dealing between 
trustee & cestui que trust ; & the strong ground I 
have for my doubts is, that till the relation is 
determined, the possession of the trustee is the 
possession of the cestui que trust. If the estate be 
given him in trust to sell, it remains in him for that 
purpose, till something is done to put an end to 
the character in which he stands, & he continues 
liable for ever, or, at least, for a considerable period 


OF Aouons. 

of time, the ct. considering the trustee bound to 
protect the interest of the cestui que trust without 
ms interposition ; Sc the length of time during 
which the trustee had omitted to discharge his 
trust is not a bar to its performance. Again, if 
this trustee advanced money for the payment of 
debts, he could not bj his own act, if nothing had 
passed with the cestui que trustst keep the estate 
unsold Sc make it his own ; he would only have a 
right to hold it as a security (Plumbb, M.R.). — 
Chalmer V. Bradley (1819), 1 Jac. & W. 61 ; 37 
B. R. 294. 

Annotations: — ^Befd. Wedderbiun v. Wedderbum (1838), 

4 My. Sc Or. 41. Mentd. Hoam v. Wells (1844), 1 Ooll. 

323 ; A.-G. v. Murdoch (1862), 1 De G. M. A G. 86 ; Soar 

V. Ashwell, [1893] 2 Q. B. 890. 

1590. .] — Deft, having been in receipt of 

the rents of the estate in his character of trustee. 
Sc having acted in that character, he was not 
allowed to take advantage of the Statute of 
Limitations. — ^M an v. Ricketts (1844), 7 Beav. 
93 ; 13 L. J. Ch. 194 ; 2 L. T. O. S. 466 ; 8 Jur. 
159 ; 49 B. R. 998 ; on appeal sub nom. Ricketts 
V. Turquand (1848), 1 H. L. Cas. 472, H. L. 
AnnotatioTis : — Mentd. Boyse v. Ooldlough, Boyse v. Hoss- 

borou^ (1854), 1 K. & J. 124 ; Andrew v. Andrew (1865), 

26 L. T. O. 6. 30 ; Evans v. Angell (1858), 26 Bear. 202 : 

Josh V. Josh (185s), 5 O. B. N. 8. 464 ; Orange v. Plckfora 

(1868), 4 Jur. N. S. 649 ; Staoey v. Sprauey (1868), 2 

De G. Sc J. 04. 

1591. .1 — Legacies charged on real estate 

held, under the circumstances of the case to be 
payable notwithstanding the lapse of more than 
forty years from testator’s death to the filing of the 
bill ; Real Property Limitation Act, 1833 (c. 27), 
not being applicable. 

The payment of the legacies is provided for by 
means of a trust which trust has been decreed to 
be executed. It is not necessary to consider the 
Statute [of Limitations] (Knight Bruce, V.-C.).— 
Ravenscroft V. Frisby (1844), 1 Coll. 18 ; 13 
L. J. Ch. 153 ; 63 B. R. 302. 

Annotation : — Retd. Oarey v. Cuthbert (1873), 22 W. R. 249. 

1592. .] — Testatrix directed her trustees 

to levy Sc raise, out of the interest, dividends Sc 
annual produce of certain trust funds, an annual 
sum of £100, Sc pay the same to R. during his life ; 
Sc “ subject Sc without prejudice to the payment 
of the said annuity,” to pay the income of the 
trust funds to F. for life. Sc after his decease, 
” subject Sc without prejudice, as aforesaid ” to 
stand possessed of the tru^ funds for other persons. 
The income of the fund was insufficient to pay the 
annuity : — Held : the claim for arrears beyond six 
years was not barred by the statute, there being a 
trust for the payment. — P layfair v. Cooper, 


for relief under the Troetee Act, & 
deftfl. were entitled to avail themselveB 
of the protection of the Statute of 
Limitations. — Cairns v. Murray 
(1905), 37 N. S. R. 461.— CAN. 

k. To whom plea available — 
Persons in fiduciary position,] — Rkid- 
Newtoundland Oo. v. Anglo Ameri- 
can Telegraph C3o., Ltd., [1912] A. 0. 
65.5.— NFLD. 

l. In wbfli actions.] — A trustee 
against whom an action is brought can 
avail himself of any statute of uznita- 
tions as though he was not a trustee, 
except in, amongst other oases, that 
of a claim to recover trust property, 
or the proceeds thereof, still retainea 
hy the trustee. — Taylor v. Davies, 
[1920] A. C. 636.— CAN. 

m. .] — Arunohala PiLLAi r. 

Kamasamya Pillai (1883), I. L. R. 6 
Mad. 402.— IND. 

n. .] — CowABJi Nowroji 

POOHKHANAWALLA V. RUSTOMJI DOSS- 
ABHOY Sbtna (1896), I. L. R. 20 Bom. 
611.— IND. 

0. Period of limiiatUm.] — Saroda 


Pershad Chattopadhya V. Bbojo 
Nath Bhuttaoharjee (1880), I. L. R. 
6 Calc. 010 ; 6 C. L. R. 106.— IND. 

PART VI. SECT. 1, SUB-SECT. 8.— A. 

1586 1. No benefit from statutes .} — 
Tiffany v. Thompson (1862), 9 Gr. 
244.— CAN. 

1586 U. ,] — Pish v. Fraser 

(1876), 9 N. S. R. 614.— OAN. 

1586 lii. .] — ^Where G. was a 

trustee for pltf. under an express 
trust : — Held : the Statute of Limita- 
tions would not oon.«tituto a bar to 
the claim. — Cook v. Grant (1882), 32 
C. P. 611.— CAN. 

1586iv. .] — Johnson u. Erscmer 

(1884), 8 O. R. 193. — CAN. 

1586 V. .] — HioKBT r. Stover 

(1886), 11 0. R. 106.— CAN. 

1586 vl. .1 — Pauldb t>. Harper 

(1886), 11 S. C. R. 639.— CAN. 

1586 vll. .] — Smith v Halifax 

Pilot OoMMiagioN (1917), 51 N. S. R. 
241. — CAN. 

1586 viil, ^.1 — VIZIARAMARA2U V. 


Secretary of State for India (1886), 
1. L. R. 8 Mad. 625 ; L. R. 12 Ind. 
App. 120.— IND. 

1586 ix. .] — Hovenden v. An- 

NBSLBT (Lord) (1806), 2 Sob. Sc Let. 
607.— IR. 

1586 X. .) — S ALTER V. Cavan AGH 

(1838), 1 Dr. Sc Wal. 668.— IR. 

1586 xi. .] — Newport v. Bryan 

(1856), 6 I. CJb. R. 119.— BR. 

1586 xU. .] — An ezor. who has, 

under the terms of the will, active 
duties as a trustee to perform in respect 
to the raising Sc investment of a l^paoy 
bequeathed upon trust for a minor, by 
assenting to it becomes an express 
trustee, so as to save the bar of the 
Statute of Limitations. — O’Reilly «. 
Walsh (1872), 6 1. R. Eq. 656 ; affd, 
7 I. R. Bq. 107.— la 

1586 xlii. .] — Smith t>. Smith 

(1876), 1 L. R. Ir. 206.— la 

1586 xlv. .1 — Nugent v. Nugent 

(1884), 15 L. a Ir. S21.— IR. 

1686 X 9 . .1 — Doyle «. Foley, 

C19031 2 I. R. 96.— IR. 
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Pbinob V. OooPEB (1853), V3 Beav. 187; 23 
L. JN Oh. 341 ; 21 L. T. O. S. 40 ; 1 W. R. 216 ; 61 

AntwUUi^ :;-FoUd. Obee v. Bishop (1859). 1 De G. F. & J. 

Edfl-ar V. Reynolds (1858), 4 Jur. N. S. 399 ; 
Wheatly v. I^^es (1876), 35 L. T. 306 ; Re Oroxon, 
Ferrers r. Croxton, [1915] ^ Ch. 290. 

1693. — — .] — A covenant to settle money to be 
paid in twelve months after decease of settlor is a 
satisfaction of all claims, under an appointment 
where the appointee joins in conveying to a pur- 
chaser, & the Statute of Limitations is not a baj to 
the covenant. — Hardingham v. Thomas (1864), 
as reported in 2 W. R. 647. 

Annotation : — Mentd. Crichton v, Crichton (1895), 65 L. J. Ch. 
13* 


1594. .] — Applts. had relied upon the lapse 

of time, but where the ct. was satisfied that a 
breach of trust had been committed, that was no 
defence (Knight Bbuob, L. J.). — ^A.-G. v. Beverley 
CORPN. (1864), 6 De G. M. & G. 266 ; 3 Eq. Rep. 
649 ; 24 L. J. Oh. 374 ; 24 L. T. O. S. 226 ; 19 
J. P. 80 ; 1 Jur. N. 'S. 703 ; 3 W. R. 186 ; 43 
B. R. 1231, L. J. ; on appeal^ svb nom. Beverley 
C oRPN. V. A.-G. (1857), 6 H. L. Caa. 310, H. D. 

Annotations : — Mentd. A.-Q. v. Trinity Colleg:e, Cambridge 
(1866), 24 Beav. 383 ; A.-Q. v. Windsor (Dean & Canons) 
(I860), 8 H. L. Cas. 369; Conybeare v. New Brunswick 
(I860), 1 De G. F. & J. 578 ; A.-Q. v. Wax Chandlers* Co. 
(1870), 5 Ch. App. 503 ; Merchant Taylors* Co. v. A.-Q. 
(1871), 6 Ch. App. 512. 

1695. .] — Knight v, Bowyer, No. 1319, 

ante. 

1596. .] — Testator D. gave the residue of his 

estate to trustees in trust for R., one of the next 
of kin, for life, & after his death to R.’s children ; 
& in case there should be no children of R. “ then 
to such persons of the blood or next of kin of me D., 
as would by virtue of the Statute of Distributions 
have become & been then entitled thereto in case 
I had died intestate ” : — Held : there being a 
trust ex ^cie^ the Statute of Limitations did not 
apply. — Bullock v. Downes (1800), 9 H. L. Cas. 
1 ; 3 L. T. 194 ; 11 B. R. 627, H. L. ; affg. S. 0. 
sub nom. Downes v. Bullock (1858), 25 Beav. 64. 

Annotations : — Mentd. Chalmers v. North (1860), 28 Beav. 
176 ; Lees v. Massey (1861), 3 De G. F. & J. 113 ; Royds 
V. Royds (1863), 1 New Rep. 516 ; Mitchell v. Bridgres 
(1864), 11 L. T. 727 : Travis u. Taylor (1866), 12 Jur. N. S. 
791 : Stockdale v. Nicholson (1867), L. R. 4 Eq. 359 : Re 
Ranking’s Settlmt. Tnists (1888), L. R. 6 Eq, 601 ; White 
V. Springett (1869), 4 Ch. App. 300 ; Day v. Day (1870), 
18 W. R. 417 : Cusack v. Rood (1876), 24 W. R. 391 : Re 
Morley’s Trusts (1877), 25 W. R. 825 ; Mortimer v. Slater 
(1877), 7 Ch. D. 322; Mortimoro v. Mortimore (1879), 
4 App. Cas. 448 : Sturge & Q. W. Ry. (1881), 19 Ch. D. 
444 ; Clark v. Hayne (1889), 37 W. R, 667 ; Hood v. 
Murray (1889), 14 App. Cas. 124 ; Re KJng’s Settlmt., 
Gibson V. Wright (1889), 60 L. T. 745 ; Re Rees, WilUame 
V. Davies (1890), 44 Ch. D. 484 ; Ke Nash, Prall v. Bevan 
(1894), 71 L. T. 5 ; Re Ford, Patten v. Sparks (1895), 72 
L. T. 5 ; Re Wilson, Wilson v. Batchelor, [1907] 2 Ch. 572 ; 
Re Roby, Hewlett v. Newington, [1908] 1 <jh. 71 ; Re 
Nightingale, Bowden t?. Grifllths, [1909] 1 Ch. 385 ; Re 
V^n, Brook v. Whltton, [1910] 1 Ch. 278 ; Re Helsby, 
Neate v. Bozie (1914), 84 L. J. Ch. 682 ; Re Mellish, Day 
V. Withers, [1916] 1 Ch. 562 : Hutchinson v. National 
Refuges for Homeless & Destitute Children, [1920] A, C. 
795. 

1597. .] — sum of money settled upon 

certain members of a family was invested on mtge. 
of a trust term of the family estates. In 1829, 
on a resettlement of the estates, the subsistence 
of the term & the chaise was acknowledged. No 
interest having been paid in the meantime, a family 
arrangement was executed in 1851, by which the 
tenant for life under the resettlement of 1829, 
acknowledged the subsistence of the term & the 
charge, & afterwards paid interest thereon. The 
tenant in tail was not a party, being an infant : — 
Held : as against the tenant in tail, the term & the 
charge were subsisting, & the Statute of Limitations 
did not apply. 

It is perfectly plain that if you have a subsisting 


& unsatisfied term limited by a deed of family 
arrangement the trusts of that term are not 
affected by the Statute of Limitations (Stuart, 
V.-O.). — ^Lawton v. Ford (1866), L. R. 2 Bq. 97 ; 
14 L. T. 320 ; 14 W. R. 675. 

Annotation .-—Reid. Wmiams v. WilUams (1899), 69 L. J. Ch. 

77. 

1598. Equally aa regards real Sc personal 

property — Judicature Act, 1873 (c. 66), s. 25 (2).] 
— Banner v. Bbrridgb, No. 1660, poet. 

1599. .1 — It is the recognised doctrine of 

equity that as between a trustee & his cestui que 
trust, no time will operate as a bar to the equitable 
claim of the latter in respect of a breach of an 
express trust . — Re Gross, Harston v. Tbnison 
( 1882). 20 Oh. D. 100 ; 61 L. J. Ch. 645 ; 45 L. T. 
777 ; 30 W. R. 376, 0. A. 

Annotations: — Retd. Soar t>. Ashwoll, [1893] 2 Q. B. 390 ; 

Rochefoucauld v. Boustoad, [1897] 1 Ch. 196. 

.] — See, now. Trustee Act, 1888 (c. 69), 

s. 8, & Sub-sect. 1, ante, 

1600. Where Trustee Act, 1888 (c. 59), s. 8, 

Is Inapplicable.] — R ochefoucauld v. Boustbad, 
No. 1329, ante. 

1601. Personal representative — In respect 

of real estate — Land Transfer Act, 1897 (c. 65), 

ss. 1 & 2.] — The effect of above sects, is to impose 
an “ express trust ” within Jud. Act, 1873 (c. 60), 
s. 26 (2), on the personal representatives of the 
deceased person in respect of real estate, & so to 
prevent Real Property Limitation Act, 1874 
(c. 67), from running in their favour. — T oates v. 
Toates, [1920] 2 K. B. 30 ; 95 L. J. K. B. 620 ; 
136 L. T. 25 ; 90 J. P. 103, D. 0. 

1602. Rule confined to suits between cestui 

que trust & trustee.! — L levellyn v. Mackworth 
( 1740), Bam. Ch. 445 ; 27 B. R, 714 ; sub nom, 
Lewellin V. Mackworth, 2 Bq. Cas. Abr. 679, 
L. C. 

Annotation: — Mentd. Codriugton v. Lindsay (1873), 8 Ch. 

App. 578. 

1608. .] — Pbtrb V. Petrb, No. 1345, 

ante, 

1604. .] — Re Cross, Harston v. 

Tenison, No. 1699, ante. 

1605. Action against trustee’s estate.] — 

A trustee, having committed a breach of trust, 
died in 1847, leaving real & personal property to 
his widow for life, with remainder to his two sons. 
The widow proved the will, but refused to make 
good the breach of trust. She died in 1865, & her 
sons took out administration to her, & entered into 
possession of the property given & devised by their 
father. On citation of them, an adminiirtrator 
ad litem was appointed to their father : — Held : 
the sons were liable to make good the breach of 
trust out of their father’s assets received by them, 
lapse of time was no defence, & the father’s estate 
was sufficiently represented in the suit. — ^Wood- 
house V. Woodhousb (1809), L. R. 8 Bq. 614 ; 
38 L. J. Ch. 481 ; 20 L. T. 209 ; 17 W. R. 683. 
Annotation : — Re!d. British Mutual Investment Co. v. 

Smart (1875), 10 Ch. App. 569. 

-.] — See Bkbcutors, Vol. XXIV., pp. 
029, 030. Nos. 6605-0674. 

1606. Property retained by trustee — To 

which heir subsequently proved to be entitled]. — 
Testator died in 1821 having devised & bequeathed 
his real & personal estate to trustees upon certain 
trusts. In 1826 a bill was filed for the execution of 
the trusts as to the personal estate, lu 1847 a 
supplemental bill was filed raising questions on the 
will as to the real estate in which the heir, who was 
then unsown, was interested ; & in 1849 another 
supplemental bill was filed to bring the heir, who 
was then ascertained, before the ct. t — Held : the 
heir was barred by lapse of time from claiming the 

K K 2 
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Sed* 1. — WTiether trustees entitled to plead statute: 
Sub-sect. 8, A.» & B, (a), (d), (c) <g (d),] 

real estate adversely to the trustees ; but he was 
not barred from claiming part of the real estate as 
being, in the events that had happened, undisposed 
of & held by the trustees in trust fbr him. — 
Simmons v. BuDAiiL (1861), 1 Sim. N. S. 116; 
16 Jut. 162 ; 61 E. E. 46. 

Annotations : — Mentd. GrevUle r. Tylee (1861), 7 Moo. P. C. C. 
320 ; Re Judkin's Trusts (1884), 26 Ch. D. 743 ; Boaler 
V. Brodhurst (1892), 8 T. L. R. 398 ; Re Whitrod, Biutowb 
V. Bax, [1926J Ch. 118. 

Legacies subject to trust.] — See Part IV., Sect. 1, 
sub-sect. 1, D. (a) ii., ante. 

Express trusts alTecting real property — Real Pro- 

? erty Limitation Act, 1838 (c. 27), s. 25.] — See 
*art V., Sect. 10, ante. 

B. Constructive Trustees. 

{a) In General. 

1607. Constructive trustees generally protected.] 

— Townsend v . Townsend, No. 1830, ante. 

1608. .] — Though no time bars a direct 

trust, as between cestui que trust & trustee, a con- 
stiuctive trust barred by long acquiescence ; 
though the true state of the fact may be easily 
ascertained & the groimd of original relief was clear 
& even arising out of fraud. — Beckfobd v. Wade 
(1806), 17 Ves. 87 ; 34 E. R. 34. 

Annotations; — Consd. Toft r. Stevenson (1848), 7 Bfare, 1 ; 
Taylor v. Davies, [1920] A. C. 636. Reid, (jholmorideley 
V. Clinton (1820), 2 Jac. & W. 1 ; A.-G. v. Aepinall (1837), 
1 Jnr. 812 ; Wedderbum v. Wodderbum (1838), 4 My. & 
Cr. 41 : Exp. Hasell (1839), 3 Y. & C. Ex. 617 ; Portlock 
r. Gardner (1842), 6 Jur. 795 ; Eager v. Barnes & Bridger 
(1862), 7 L. T. 408 ; Smalloombe’s Case (1867), L. B. 3 Eq. 
769 ; Drummond v, Sant (1871), L. R. 6 Q. B. 763 ; Soar 
r. Ashwell, [1893] 2 Q. B. 390. Mentd. A,*G. v, Murdoch 
^1^62^, l^De G. M. & G. 86 ; Phillips v. Eyre (1870), L. R. 

1609. .] — Re Manchester Gas Act, Ex p. 

Hasell, No. 1241, ante. 

1610. .] — Soar v . Ashwell, No. 1677, posh 

1611. Classes of constructive trustees not pro- 
tected.] — Soar v . Ashwell, No. 1677, post. 

(6) Executors. 

1612. Executor made trustee by the will — Trust 
for sale.] — Gift of a leasehold house to exors. with 
a direction to sell it, & out of the proceeds to pay 
£50 to A. : — Held : there being a trust for sale, the 
gift to A. was not barred by the Statute of Limita- 
tions. — Low V. Nash (1862), 20 L. T. O. S. 123 ; 
1 W. R. 68. 

1618. .] — Testator, who died in 1846, 

bequeathed to his wife a certain annuity or “ clear 
yearly sum ” of £400 during her life, “ free from all 
deductions in respect of any present or future 
taxes, charges, assessments, or impositions, or 
other matter, cause, or thing whatsoever,” & a 
like annuity of £000 during widowhood ; & directed 
his trustees to appropriate & invest a fund to 
answer the annuities, which fund, subject to pay- 
ment of the annuities, was to be considered as part 
of his residuary personal estate, llie trustees from 
the death of t^tator until 1878 had deducted 
inconae tax from the annuities : — Held : the 
annuities were given free from income tax, which 


OF Actions. 

ought to have been paid by the trustees, ^ the 
annuitant was entiUed to be repaid the amounts 
deducted for income tax since the death of testator. 
— Re Bannbrman’8 Estate, Bannebman v. 
Young (1882), 21 Ch, D. 106 ; 61 L. J. Ch. 449. 
Annotations ; — Mentd. Gleadow v. Jjeetham (1882), 22 (3i. D. 

269 ; Re Salllard, Pratt v. Gamble, [1917] 2 Ch. 401 ; Re 

Crosse, Oldham v. Crosse, [1920] 1 Ch. 240 ; Re Shrews- 

biiry Estate Acts, Shrewsbury v. Shrewsbury, [1924] 

1 Ch. 315. 

1614. Executor not In terms made trustee by will 
— Duties as trustee Imposed upon them.] — Re 
Gompertz's Estate, Parker v. Gompbrtz, No. 
1620, post. 

1616. Executor made trustee by his own acts — 
Severance of fund for specific purpose.] — 

Phillipo V. Munnings, No. 839, ante, 

1616. .] — ^An exor., in his residuary 

account, stated that he had retained in trust the 
amount of B.’s legacy. He afterwards paid over 
the residue ; — Held : the exor. had constituted 
himself a trustee for B., & his remedy for recovery 
was not barred by Statute of Limitations or the 
lapse of time. — Tyson v, Jackson (1861), 30 
Beav. 384 ; 54 E. R. 937. 

Annotation :• — FoUd. Hartford r. Power (1868), 16 W. R. 822. 

1617. Whether mere severance 

sufilcient.] — The mere fact that an exor., who is 
not also appointed a trustee by the will, retains a 
fund to answer the claim of a particular next of 
kin, is not enough to turn the exor. into an express 
trustee of the fund, but if, in addition, he ear- 
marks the fund as the fund of the particular next 
of kin, & uses express words which show that he 
intends to hold the fund, not for himself but for 
the persons entitled to it, he does become an express 
trustee of the fund. — Re Gompertz, Parken v. 
Gompertz (1911), 105 L. T. 664 ; 66 Sol. Jo. 11. 

1618. Opening of trust account with 

bankers.] — Testator died in 1818. A., his ad- 
ministrator, received assets & placed them in a 
bank, to an account — •“ A.’s trustee,” where they 
still remained. A. died in 1863, & to a suit, 
instituted by the administrator de bonis non of 
original testator, against the representatives of A. 

6 the bankers, to recover the fund the representa- 
tives of A. set up Statute of Limitations, but the 
bankers were willing to pay the amount : — Held : 
the statute was inapplicable, & a decree was made 
for pltf,— Smith v. Acjton (1868), 26 Beav. 210 ; 

7 W. R. 169 ; 63 E. R. 877. 

1619. Sum retained “ to my use & for 

use of J.’*] — Re Rowe, Jacobs v. Hind, No. 846, 
ante. 

1620. Sum earmarked as held for or on 

account of persons Interested.] — Exors. who are 
not also in terms appointed trustees, but who have 
duties imposed upon them, not as exors. but as 
trustees, hold the residue as soon as it has been 
ascertained, & as soon as their duties as exors. 
have been performed as express trustees within 
the meaning of Statute of Limitations. 

Exors., ^though not trustees under the pro- 
visions of the win by whiesh they are appointed, 
may become express trustees by reason of entries 
in their accounte earmarking certain sums as held 
for or on account of the persons interested. — 


PART VI. SECT. 1, SUB-SECT. 8.— 
B. (a). 

1607 1. Constructive trustees generally 
protected.] — Re Tbrry (1886), 7 

- — - - L.) 23 ; 2 N. S. W. 

1607 li. .] — Deft, undertook to 

convey land to pltf., but. Instead of 
conveying as he had agreed, he sold 
the property more than twelve years 


before bill filed : — Held : deft, was 
merely a constructive trustee, & pltf.’s 
right to call for a conveyance was 
barred by the Statute of Limitations. — 
Ferouson V. Ferquson (1881), 28 
Or. 380.— CAN, 

1607 ill. ,] — Building & Loan 

Assocn. V. FoAPS (1896), 27 O. R. 
470.— CAN. ^ 

1607 Iv. -I- — .] — Re M'Oacbland’b 
Tbusts, [1908] 1 I. R. S27*~IR. 


PART VI. SECT. 1, SUB-SECT. 3. 

B. (b). 

p. Executor made trustee hy 
ofwn acta.] — ffeW ; where the conduct 
of the exors. constituted them trustees, 
the right to recover from them was not 
barred. — Cameron v. Campbell (1882), 
7 A. R. 861.— CAN. 


g. Property retained as trustee. 
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Re Gompbktz’s Estate, Pabeeb v, Gompebtz 
(1910), 66 Sol. Jo. 76. 

1621. Dividends received from bankrupt’s estate 
— Subsequently found to be paid in error.] — In 

1806 P. proved a debt against the estate of B. 

Sd 0., bkpra., on a bill of exchange, & died in 1807 
appoint^ G. his exor. G. became bkpt. in 1810 
& obtained his certificate in 1817. But before 
that time, viz. in the years 1811, 1814, 1816, G. 
had, as exor., received three dividends on P.’s 
debt, & in 1817, 1822, & 1828, he received three 
other dividends. It afterwards turned out that 
the bill of exchange was paid by another party in 
1807, so that no dividend was overdue. On 
petition by B. & co.’s assignees to expunge the 
proof & that G. should refund the six dividends : — 
Held: (1) it being in the nature of a trust, the 
Statute of limitations did not run in favour of 
G. ; (2) as the first three dividends were paid in 
error & were a legal debt against G. & might have 
been proved under his bankruptcy, the claim as 
to them was barred by G.’s certificate. The other 
three, received since his bkpcy., were ordered to 
be refunded. — Re Baillte, Ex p. Bolton (1832), 

1 Deac. & Ch. 656 ; 1 Mont. & A. 60 ; 3 L. J. Bey. 
22. 

1622. Beneficiaries deprived of their rights.] — 

Woods v. Woods (1836), 1 My. & Cr. 401 j 
Donnelly, 61 ; 40 E. B. 429, L. C. 

Annotations : — Mentd. Gilbert r. "Bennett (1839), 10 Sim. 371 ; 

Hod^on V. Green (1842), 11 L. J. Ch. 312 ; Raikes v. 

Ward (1842), 1 Hare, 445 : Longmoro v. Elcum (1843), 

2 Y. & O. Ch. Caa. 363 ; Thorp v. Owen (1843), 2 Hare, 

607 ; Crockett v. Crockett (1848), 2 Ph. 553 ; Parkinson’s 

Trust (1851), 1 Sim. N. S. 242 ; Webb v. Wools (1852), 2 

Sim. N. S. 267 ; Greene v. Greene (1869), 17 W. li. 487 ; 

Lambe v. Eames (1871), 6 Ch, App. 597. 

Whether statute may be pleaded as defence to 
administration action.] — See Executors, Vol. 
XXIV., pp. 671-674, Nos. 6983-6995. 

(c) Persona under Control of Court, 

1628. Receiver.]— A bill alleged that deft, had 
been appointed receiver in a certain suit & that ^ 
such receiver he was bound to pay pltf. a certain 
salary, that deft, ought to have paid pltf. this 
salary from Jan. 1834, to Jan. 1839, but that he had 
paid pltf. nothing in respect of it that deft, had 
since been discharged from being receiver. The bill 
prayed for an account of the sum due to pltf. from 
1834 to 1839 & for payrhent by deft. ; — Held : 
this bill was open to a general demurrer. 

The question is, whether such a case as this is 
obnoxious to the Statute of Limitations. I 
think it is (Knight Bruce, V.-O.). — Du Prb v, 
Duncombe (1846), 2 Holt, Eq. 399 ; 14 L. J. Ch. 
403 ; 6 L. T. O. S. 636 ; 9 Jur. 770 ; 71 E. B. 922. 

1624. .] — Money not accounted for & due 

from a receiver under the ct. is, by his recognisance, 
made a debt of record, although the balance due 
has not been ascertained. The receiver w a 
trustee of such money for the persons entitled 
thereto, & cannot, as against them, avail himself 
of the Statute of Limitations, although his final 
accoimts have been passed & the recognisances 
vacated. — Seagram v. Tuck (1881), 18 Ch. D. 
296 ; 60 L. J. Oh. 672 ; 44 L. T. 800 ; 29 W. B. 
784. 

1626. Trustee In Scottish sequestration.] — ^A 

sequestration in a foreign country does not suspend 
the running of the lapse of time prescribed by the 


Statute of Limitations ; & therefore a creditor 
under a Scottish sequestration issued in 1836, was 
not allowed to prove his debt against the estate 
of his debtor, who had subsequently set up 
business in London, had become embarrassed, « 
lUed his petition in bkpcy. in 1860. The trusty 
under the Scottish sequestration could not be 
considered a trustee of the after acquired property 
in England. — Re Kidd, Ex p, Kidd (1861), 3 
De G. F. & J. 640 ; 4 L. T. 344 ; 7 Jur. N. S. 613 ; 
46 E. B. 1027, L. C. & L. JJ. 

(d) Persons made Trustees by their own Acts, 

1626. Person not appointed trustee — ^Taking 
upon herself to act as trustee.] — Life Assoon. of 
Scotland v, Siddal, Cooper v, Greene, No. 1320, 
ante, 

1627. Covenant to settle property — Property never 
transferred to trustees.]— (1) By a marriage settle- 
ment, dated in 1828, A. covenanted to transfer 
a sum of stock belonging to him to trustees, upon 
trust to pay the dividends to himself for life, & 
then upon trusts for the benefit of the intended 
wife & the issue of the marriage. The stock was 
not transferred : — Held : A. was not a trustee of 
it within the exception of the Statute of 
Limitations ; but, it was a debt from him, & 
notwithstanding his life interest, time began to run 
against this debt from the execution of the settle- 
ment. 

(2) In 1825, A. borrowed from the exors. in 
trust of a will, a fund which was thereby bequeathed 
to them in trust for himself for life & then for 
other persons, & gave to them a promissory note 
for the repayment of this sum to them as “ exors. 
in trust,” with lawful interest : — Held : A. 
borrowed the fund &; promised to repay it as trust 
money, & therefore that lapse of time was no bar 
to the claim against him for repayment. — Spiokbr- 
nell V. Hotham (1854), Kay, 669 ; 2 Eq. Bep. 
1103 ; 2 W. B. 638 ; 69 E. B. 285. 

Annotations: — ^Folld. Be Dixon, Heynes v. Dixon, 11900] 

2 Ch. 561. Oonsd. Re Pluinptre’B Marri^o Settlmt., 

Underhill v. Plumptre, [1910] 1 Ch. 609. Diatd. P^lan 

V. Koe, [1913] 1 Ch. 9. Reid. Mills v. Borthydok (186M, 

35 L. J. Ch. 31 ; McGuffle v. Burleigh L1898), 78 L. T. 

264. Mentd. Re Cavendish Browne’s Settlmt. Trusts, 

Horner V. Ilawle (19i6), 61 Sol. Jo. 27. 

1628. .] — A settlement was executed 

by S. in 1814, after his marriage, but in pursuance 
of an ante-nuptial agreement. This deed con- 
tained a recital that S. had paid into the hands of 
G. a sum of £1,000, & a covenant by G. with S. 
that G. would stand possessed of the £1,000, & 
also of such further sum as should be paid to him 
as thereinafter mentioned, upon trust with the 
approbation of S. in writing to invest the £1,000 
in Govt, or real securities in the names of G. & S. 
& from time to time, if S. should so direct in 
wilting, to change the investments, & to pay the 
income to S. for life, with remainder to his wife for 
life, with ultimate remainder as to the capital 
equally among the children of the marriage. 
The settlement contained also a covenant by 8. 
with G. to pay to G. twelve months after the execu- 
tion of the deed, a further sum of £1,000 to be 
invested by him in the same way, & on the same 
trusts, as the first £1,000. G. died in 1821 ; the 
wife of 8. died in 1861 ; & 8. died in 1868. Neither 
of the sums of £1,000 was invested as provided by 


Eluott V. Campbkix, [1906] V. L. R. 
120.— AUS. 

PART VI. SECT. 1, SUB-SECT. 8.— 
B. (d). 

16861. Person not appointed trustee — 
Taking vpon himself to act as trudee .] — 


Coyne v. Broddy (1888), 15 A. R. 
159.— CAN. 

162611. .1— Where an absent 

debtor has obtained moneys from pltf. 
by false Sc fraudulent representations. 
Sc has so become a trustee for pltf., the 
debt is one to which the Statute of 


Limitations does not app^. Sc pltl. is 
entitled to Judgment . — £^eman r. 
De Blois (1912), 11 E. L. R. 573.— 
CAN. 

1686111. .1—Duroa Prasad 

V. ^ Ram (1879), I. L. R. 2 AIL 361. 
— IND. 
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Limitation or Actions. 


Sect, 1. — Whether iruaieee entitled to plead statute: 
Sub^sect. 3, B, (d) <fe (e) i. dt it.] 

the settlement, & there was no evidence to show 
that either of them had ever been paid to G. 
Under these circumstances the two surviving 
children of S. who were, under the settlement, 
entitled to the two sums, claimed to have them 
made good out of the estate of S. : — Held : S. had 
constituted himself, with regard to the first sum 
of £1,000, a trustee of G.’s covenant, & was bound 
to do everything necessary to enforce the fulfil- 
ment of it. The claim against his estate was 
consequently not barred by the Statute of TJmita- 
tions ; (2) as to the second sum of £1,000 the 
liability of S. was only upon a legal covenant, & 
was barred by the Statute of Limitations. — 
Stone v. Stone (1809), 6 Ch. App. 74 ; 39 L. J. Ch. 
196 ; 22 L. T. 182 ; 18 W. R. 226, L. J. 

Annotations: — As to (1) Diatd. Re Dixon, Heynea v. Dixon, 
fl899] 2 Ch. 661. Qenerally, Rsfd. Metropolitan Bank v. 
Heiron (1880), 6 Ex. D. 319 : Trevor r. HutohinB (1897). 
76 L. T. 183. Mentd. Re Plumptre's Marriage Settlmt.. 
Underhill t>. Plumptre, (19101 1 Ch. 609. 

1629. Property transferred to trustees.] — 

Burrowes V. Gore, No. 802, ante, 

1680. .] — Stone v. Stone, No. 1628, 

ante. 


Executors opening trust accounts.]— Sub- 
sect. 2, B. (6), ante, 

1631. Fraudulent disposition of bankrupt’s 
estate.] — The ct. will not allow a person who has 
knowingly ^sisted a trustee in bkpcy. in a fraudu- 
lent disposition of the estate to set up lapse of 
time, by analogy to Statute of Limitations, as a 
bar to proceedings against him for the fraud, 
though the person so assisting is a constructive 
trustee only . — Re Gallard, Ex p. Galulrd, 
as reported in [1897] 2 Q. B. 8 ; 66 L. J. Q. B. 484 ; 
4 Mans. 62. 


(c) Pereons in Fiduciary Position. 
i. In General, 

1682. Fiduciary relation bars a plea of the 
statute.] — 'An agent who stands in a fiduciary 
relation to his principal cannot set up the Statute 
of Liimtations in bar of a suit for an account by 
his principal. An agent who was a solr. in London 
held a power of ^ attorney from his principal in 
America to sell his property & invest the proceeds 
in his na m e. The agent received certain moneys 
under the power & paid them in to his own bankers 
to the general account of his firm. The principal 
died in 1869 intestate. In 1867 hia widow took 
out adm^tration to his estate, & in 1808 she 
filed a bill against the agent for an account ; — 
Held : the agent held the money in trust for his 
principal, & the Statute of Limitations was no 
bar to the suit. Semble : if there had been no 
fiduciary relation between the parties, inasmuch 
M the agency lasted till the death of the principal, 
the Statute of Limitations would not have begun 
run till administration was taken out. — 

(1870), 6 Ch. App. 233 ; 39 
R. 887, L. 0. & L. J. 

rtson V, Woodman (1876), L. R, 
Jell, Lake v. Bell (1886), 34 Oh. D. 


JDURDIOK V. liARRICK 

L. J. Ch. 369 ; 18 W. 
Annotations: — ^fopld. W< 
20 Eq. 721. Apid. Re ] 


462. Oonsd Friend v. Young, [1897} 8 Oh. 421 ; North 
American Land Timber Oo. o. Watkins, [1904] J 

242: Henry o. Hammond, [1918] 2 K. B. 616. 

Re AHsop, Whittaker v, Bamford, [1914] 1 Oh. 1. Oonsd. 
Re Riolia^on.Poleo.Pattenden, ri920H (^. 423. Reid. 
Gray v, Bateman (1872), 21 W. R. 187 ; Boatwright v. 
Boatwrlght(1873), 43 L. J. Oh. 12 ; Banner v, Berridgo 
(1881), 18 Oh. D. 254 : Re Exchange Banking Oo., Flit- 
oroft’s (>uie(1882), 2lCm. D.619 ; Dooby v. Watson (1888), 
39 Oh. D. 178 ; Be Sharpe, Re Bennett, Masonic & General 
Life Assce. v. Sharpe, [1892] 1 Oh. 164 ; Boar v. Ashwell, 
[1893) 2 Q. B. 390 ; Reld-Newfonndland Oo. v. Anglo 
American Telegraph Oo., [19121_A. 0. 666 ; Nooton i>. 
Ashburton, [191 41 A. 0. 932 ; Taylor o. Davies, [1920] 
A. O. 636. Hentd. Gilroy v. Stephens (1882), 61 L. J. Oh. 
834: Oharles v. Jones (1887), 36 W. R. 646; Lyell r. 
Kennedy, Kennedy v. Lyell (1889), 14 App. CJas. 487 ; 
Phillips V. Homfray (1890), 44 Ch. D. 694 : BUkstone & 
Haigh Moor Coal Oo. v. Edey, [1900] 1 Oh. 167 ; Dominion 
CJoall^. V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 


1638. What relationships are fiduciary — ^Money 
given for specific purpose.]— Sheldon v. Weld- 
man (1664), 1 Cas. in Ch. 2o ; 1 Eq. Cas. Abr, 304 ; 
IPreem. Oh. 166 ; 22 B. R. 676, L. C. 

1684. Money given to husband by wlfft — 

** To be disposed of as she should direct.”] — 
Hollis’s (Lord) Case (1680), 2 Vent. 345 ; 86 
E. R. 477. 


Annotation : — ^Ezpld. CJrawford v, Crawford (1867), 16 W. R. 
411. 


1685. Money given to bo repayable on 

demand — Without specific direction.] — W arner 
V, Conduit (1733), 2 Hov. Supp. 68 ; 34 E. R. 
1000. 

1636. Entrusted for safety.] — Time 

does not begin to run imder Statute of Limitations, 
1623 (c. 16), against a person who has entrusted 
money to another for safety till demand, though 
it was contemplated that the bailee might use the 
money in business. 

The testator [the borrower] stood in a fiduciary 
position to pltf. (North, J.). — Be Tidd, Tidd v. 
OVERBLL, [1893] 3 Ch. 164 ; 62 L. J. Ch. 915 ; 
69 L. T. 266 ; 42 W. R. 25 ; 9 T. L. R. 660 ; 37 
Sol. Jo. 018 : 3 R. 657. 

Annotation : — ^Refd. Joachimson v. Swiss Bank Corpn., 

[1921] 3 K. B. 110. 

1637. Money given without specific direction 

— By woman to paramour.] — A woman who co- 
habited with a man as her husband handed to him 
sums of money without any specific directions as 
to their application, & he invested them in pur- 
chase of leasehold & other property : — Held : the 
transactions ought to be regarded, not as loans 
to which Statute of Limitations would be appli- 
cable, but in the nature of a trust, & she was 
entitled to the investments. — James v. Holmes 
(1862), 4 De G. F. & J. 470 ; 31 L. J. Ch. 667 ; 
6 L. T. 689 ; 8 Jur. N. 8. 732 ; 10 W. R. 634 ; 46 
E. R. 1260, L. 0. 

1638. Testamentary guardian.] — ^A. & B. 

being about to marry surrender their respective 
copjmold estates to the use of them two & the 
survivor. The man dies before the marriage, & 
the women enters on his land, &; after thirty years 
quiet enjoyment she was decreed to surrender to 
the heir & account for the profits. — H amond v, 
Hicks (1086), 1 Vem. 432 ; 23 B. R. 668, L. C. ^ 

1680. J — A testamentary guardian is 

a trustee, & therefore the Statute of limitations 
is inapplicable to accounts as between, him & his 


PART VI. SECT. 1, SUB-SECT. 8. — 
B. («) i. 


16321. RidwHary relation bare a : 
of ^ — Mack v. Mack (1^ 

CAN* 




--- — .] — Wben a person j 
assuQ^, either wito or wi&oub^ 
sent, to act as a trustee of money 


other property, <.e. to aot in a fiduciary 
oapaofty with reiard to it, & has in 
^nsequenoe been In posse^on of or 
has exercised oommand or control over 
such money or property, he will be 
charged with all the liabilities of an 
OTrew trustee & will he classed with 
& called an en^ress trustee of an 
express trust ; & he must discharge 
Wu^lf by awoountlng to his cestui Que 
tot all surti xponey or property 
without regard to lapse of tlmev — 


MATnoB V. Matticb, [1926] 1 D. L. li. 
766 ; [19261 2 W. W. R. 203 ; 34 
B. 0. R. 474.— CAN. 

1632 iv. .] — The possession of a 

E rson clothed in a fiduciary capacity 
not adverse, within the Statute of 
mitations. &; is no answer to one of 
the next of kin taking out letters of 
administration Sc suing In eieotment. — 
Mvlhbbn V. Dobian (1888), 17 I. L. T. 
74.— IR. 
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ward. — ^M athew v, Beisb (1861), 14 Beav. 341 ; 
17 li. T. O. S. 249 ; 61 B. R 817. 

Aimoiationa: — Refd. ffleeman v, Wilson (1871), L. R. 13 

Ba. Sa ; Wall V. Stanwlok (1887), 34 Oh. D, 768. 

1640. Compensation money held by canal 

company — For unascertained persons.]— A canal 
CO., under the powers of an Act of Parliament, 
took possession of part of a common in 1802, 
without paying any compensation money, either 
to the parties who claimed to be entitled to the 
soil, or into the Bank of England ; the latter being 
the proper mode of proceeding, where, as in this 
case, a good title could not be deduced. The co. 
became unable to pay their debts, & continued 
so until 1836. In 1837, a biU was filed by the 
parties claiming the compensation money : — Held : 
they were not barred by lapse of time. 

Lapse of time is not, in itself, a bar to the claim 
of a cestui que trust, against a trustee in a ct. of 
equity, where no laches or acquiescence can be 
imputed to him. — Gator v. Croydon Canad Co. 
(1843), 4 Y. & C. Ex. 693 ; 13 L. J. Ch. 89 ; 2 
L. T. O. S. 226 ; 8 Jur. 277 ; 160 E. R. 1149, L. C. 

1641. Trustees of annuity fund — Trustees 

for all entitled to benefit from fund.] — F. died in 
1834. In 1843 his widow claimed a pension from 
the Bombay Civil Fund, on the groimd that her 
income had fallen below £600 a year, but was 
refused. In 1867 her representative ^ed a bill 
against the trustees of the fund, claiming the 
amoimt of the pension from 1843 till the death of 
Mrs. F. in 1863 ; — Held : Statute of Limitations 
did not apply to bar the claim ; for though the 
widow was not a cestui que trust of any specific 
sum, yet the trustees held the fund in trust for 
all the persons entitled to receive benefit from it ; 
but, as the delay in asserting the claim was due 
to the laches of Mrs. F. & her representatives, 
interest on the amount should not be given.— 
Edwards r. Warden (1876), 1 App. Cas. 281 ; 
46 L. J. Ch. 713 ; 35 L. T. 174, H. L. 

Annoiaiions : — Mentd. Hufirhes v. Coles (1884), 27 Ch. D. 

231 ; Re Turner, Ellaftenbergor v, Groombridge, [1917] 

1 Ch. 422. 

1642. Lease of telegraph line subject to 

restrictions — Breach of restrictions.] — Applts. 
were in possession of their railway imder a lease 
which was subject to a subsisting contract with 
resps. under which they were entitled to use a 
special wire erected & maintained by resps. in & 
about their railway as defined in the contract, but 
were bound, “ not to pass or transmit any com- 
mercial messages over the said special wire except 
for the benefit & account of ” resps. They never- 
theless used it for all the purposes of their busi- 
ness, including certain new & extended lines of 
railway & their shipping business, & other com- 
mercial undertakings : — Held : in regard to the 
unauthorised user of the special wire applts. 
were accountable as trustees for the profits so 
made to resps., & having regard to the Newfound- 
land Trustee Act, 1898, their plea of limitation 
must be overruled. — Rbid-Nbwpoundland Co. v. 
Anglo-American Telegraph Co., Ltd., [1912] 

A. C. 666 ; 81 L. J. P. C. 224 ; 106 L. T. 691 ; 28 
T, L. R. 886, P. C. 

Annotations : — ^Beld. Henry v. Hammond, [1913] 2 K. B. 

616 ; Taylor v. Davies, [1920] A. O. 636. 

Confidential agents.] — See Sub-sect. 3, B. 

(c) ii., post. 

-- — Officers of companies.] — See Sub-sect. 3, 

B. (e) iv., post. 

Solicitors.] — See Sub-sect. 3, B. (e) v., 

post, 

— Mortgagees .] — See Sub-sect. 3, B. (e) iii., 

posL 


ii. ConfidenticU Agents, 

1648. Steward.] — H abdwickb (Earl) v , Ver- 
non, No. 1770, post. 

1644. Barrister’s clerk.] — ^B., a clerk of counsel, 
in 1846, absconded, & it was then discovered that 
he had received & appropriated to his own use a 
large amount of fees belonging to pltf., his em- 
ployer. In 1864, B. died abroad, & after that 
event a suit for the administration of his estate 
was instituted, & under the decree made in 1856, 
pltf. carried in a claim, as a creditor for the 
amount of the fees retained, before the chief 
clerk, who disallowed the claim, on the ground 
of its being barred by Statute of Limitations. 
Against that decision of the chief clerk an appeal 
was made : but pltf. in 1867 filed this bill against 
the legal person^ representative of B,, praying 
for a declaration that he might be allowed to stend 
as a creditor against his estate, & that he might 
be paid the amount found due : — Held : pltf.’s 
claim against the estate of £1., the relationship 
being of a confidential nature, was not barred by 
the statute ; & pitf.’s remedy against the estate 
was not barred by the proceedings in the adminis- 
tration suit. 

The law of the ct. was, that whenever, in an 
obligation for a debt, there was the circumstance, 
that the debt had accrued in consequence of a 
violation of confidence bestowed in any fiduciary 
character, length of time was no bar. In such 
cases the money in respect of which the demand 
was made was the money of the employer in the 
hands of his confidential agent. There was 
therefore possession by the agent : there was no 
adverse possession ; & in such cases, upon prm- 
ciple, the bar arising from adverse possession 
could not occur {per Citb.). — Teed v. Bbere 
( 1859), 28 L. J. Ch. 782 ; 33 L. T. O. S. 26 ; 5 
Jut. N. S. 381 ; 7 W. R. 394. 

Annotation : — Refd. Re Whitohead, Ex p. Burnand's Exor. 

(1860), 2 L. T. 776. 

1645. Conspiracy to defraud principal.]— Where 
two agents conspire to defraud their principal, 
the estates of both the agents will be liable in 
equity to the estate of the principal, in respect of 
the fraud so committed. In such a case an agent 
is considered as a trustee for his principal, & lapse 
of time is no bar. — Walsham v. Stainton (1863), 
1 De G. J. & Sm. 078 ; 3 Now Rep. 66 ; 32 L. J. 
Ch. 667 ; 9 L. T. 367 ; 9 Jur. N. S. 1261 ; 12 
W. R. 63 ; 46 B. R. 268, L. JJ. 

Annotations: — ^Beld. Peek v. Gumey (1873), L. R. 6 H. L. 

377. Mentd. Bent v. Yardley (1865), 2 Hem. & M. 602. 

1646. With unrestricted powers of manage- 
ment.] — Deft., B., had acted for testator during 
the life of the latter, with full & unrestricted powers 
of management ; the other deft., the 'mfe of 
B., was testator’s daughter & sole extrix. Pltf., 
who was testator’s widow, was entitled to a legacy 
of £1,600 under her husband’s will, & also to the 
furniture, effects, etc., of testator. Testator’s 
will was extremely brief & informal ; Sc pltf. on 
that ground filed her bill for administration of 
testator's estate, praying the usual account. 
Defts. in answer to an interrogatory of pltf., 
furnished an account of all dealings with testator’s 
property up to the date of suit from a date six 
years prior to his death, & claimed the benefit 
of Statute of Limitations as to the period ante- 
cedent to these six years : — Held : deft, was a 
trustee, & could not avail himself of Statute of 
Limitations. — Gray v, Bateman (1872), 21 W. R. 
137. 

AnndaHon : — Refd. Soar v. Aehwell [1893] 2 Q. B. 390. 
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Bed. l.—rWhdher trustees entUUd to plead statute : 

Bub-sed. 3, B. je) ii., Hi., tt>. <fc v. '' 

1647. Receipt of rents — On behalf of true owners 
not then ascertained.] — On the death of the owner 
of land intestate, deft., who had been her agent, 
continued to receive the rents, stating to several 
persons that he was acting on behalf of the heir, 
whoever he might be. After the expiration of 
twelve years from the death of the owner, pltf., 
a purchaser from her heirs, brought an action 
against deft, to recover the land & for an account 
of the rents & profits ; — Held : deft., having 
assumed a fiduciary character & received the rents 
in that capacity. Statute of Limitations did not 
run ill his favour as against the true owner, & 
pltf. was entitled to rat^y his acts as agent, & to 
recover the land & all accumulations of rent. — 
Lyell V. Kennedy, Kennedy v. Lyell (1889), 
14 App. Cas. 437 ; 69 L. J. Q. B. 268 ; 62 L. T. 
77 ; 38 W. K. 363, H. L. 

Annotations: — Consd. Henry v. Hammond, [1Q13] 2 K. B. 

515. Reid. Trevor v. Hutohlns (1897), 76 L. T. 183 ; 

Reid -Newfoundland Co. v. An«lo -American Tolesrapb 

Co., 11912] A. C. 655. Mentd. Bolton Partners v. Lambert 

(1889), 41 CJh. D. 295 : Keigbley, Maxsted v. Durant. 

[1901] A. C. 240 ; Finn v. Shelton Iron, Steel & Coal Co. 

(1924), 131 L. T. 213. 

1648. Receipt of money for specific investment.] 

— North American Land & Timber Co., Ltd. 
V. Watkins, No. 1538, ante. 

1649. Acting in ordinary course of business.] — 
In 1883 a vessel called the IrUemaiional was 
wrecked off the coast of Kent. The vessel & cargo 
were subsequently salved, & pltf., who was an 
average adjuster carrying on business in Paris 
& who was acting on behalf of foreign insurers of 
the cargo, instructed deft., who was a shipping 
agent at Ramsgate, to sell the cargo & out of the 
proceeds of the sale to pay all claims & expenses 
in connection with the cargo. Deft, accordingly 
sold the cargo, & after paying all claims & expenses 
there remained in his hands a sum of £96. This 
sum was not paid over to pltf., nor did pltf. know 
that there was any money in deft.’s hands repre- 
senting the balance of the proceeds of the ^e. 
In deft.’s balance-sheets for the years 1884 to 

1888 inclusive this sum appeared as a debt due 
from him, the entry being “ International £96,’* 
but the name of the creditor was not stated. In 

1889 this sum was carried to profit & loss account, 
& it did not appear again in the balance-sheets. 
In 1912 pltf., haying discovered the fact that deft, 
had received this sum, brought an action to re- 
cover it, to which deft, pleaded that the claim was 
barred by the Statute of Limitations. Pltf., in 
answer to the plea of the statute, contended that 
deft, had made himself an express trustee of this 
sum, & that therefore the statute did not apply : 
— Held : the transaction which deft, was employed 
by pltf. to carry out was an ordinary commercial 
transaction in the way of deft.’s business as a 
shipping agent, that deft, was not bound to keep 
the moneys coming to his hands in the course of 
carrying out that transaction separate from his 
other moneys, & therefore he was not in the 
position of an express trustee of the sum of £96 
for pltf., & the Statute of Limitations was a good 
defence to the claim. — Henry v. Hammond, 
[1913] 2 K. B. 616 ; 82 L. J. K. B. 676 ; 108 
L. T. 729 ; 29 T. L. R. 340 ; 67 Sol. Jo. 368 ; 12 
Asp. M. L. C. 332, D. C. 

iii. Mortgagees. 

See Part V., Sect. 12, sub-sect. 8, ante. 

mortgagee 

Wnetner trustee of surpluf for eeoond m<U!igage«] 


~(1) The second mteee. of a ship claimed an 
account against the first mtgee., who had sold 
the vessel upon mtgor. becoming blmt. Deft, 
offered to pay a specific amount. The action 
having been commenced more than six years, 
after the sale, deft, pleaded Statute of Lunita- 
tions. Pltf. set up an express trust as a bar to 
the statute : — Held : there was no express trust, 
in case of an ascertained surplus the first mtgee. 
might be constructively a trustee of the suriuus, 
but after six years, evidence could not be adduced 
to prove a surplus ; but although the statute was 
not avoided on the ground of express trust, it 
was in this case avoided by an acknowledgment 
within six years of an unsettled account pending, 
which by itself would have sufficed, & also by a 
promise to pay what should be foimd due, & pltf. 
was therefore entitled to an account. 

(2) An express trust bars the statute equally, 
as to personalty & realty by force of Jud. Act, 
1873 (c. 66), s. 26 (2). — Banner v. Bebridob 
(1881), 18 Oh. D. 254 ; 60 L. J. Oh. 630 ; 44 
L. T. 680 ; 29 W. R. 844 ; 4 Asp. M. L. C. 420. 

Annotations: — As to (1) Befd. Dooby v. Wateon (1888), 39 
Ch. D. 178 ; Firth v. Slingebv (1888), 58 L. T. 481 ; Soar 
V. AHhwell, [18931 2 Q. B. 390 ; Ptioe v. Phillips (1894), 
13 R, 191 ; Roonefoucauld v. Boustead, [1897] 1 Ch. 
196 ; KessisoKlu t>. Ball! (1903), 47 Sol. Jo. 738. OeneraUy, 
Mentd. The Benwell Tower (1895), 72 L. T. 664 ; JMend 
V. Yoimff, [1897] 2 (Dh. 421. 

iv. Officers of Companies. 

1651. Director — ^Misfeasance.] — The directors of 
a limited co. for several years presented to the 
general meetings of shareholders, reports & 
balance sheets in which various debts known by 
the directors to bo bad were entered as assets so 
that an apparent profit was shown, though in 
fact there was none. The shareholders relying on 
these documents, passed resolutions declaring 
dividends, which the directors accordingly paid. 
An order having been made to wind up the co. the 
liquidator apphed under Oos. Act, 1862 (c. 89), 
8. 165, for an order on the directors to replace the 
amount of dividends thus paid out of capital : 
— Held : the claim was for a breach of trust & 
the Statute of Limitations could not be set up. 

It is said they [the directors] are not trustees. . . « 
They have the direction <& management of [the 
co.’s] property & at the same time they have 
incurred direct obligation to the persons who 
have so entrusted them with their money. What 
difference there can be in principle between the 
case of Burdick v. Oarricky No. 1632, ante, & this 
case I am at a loss to conceive (Bacon, V.C.). — 
Be Exchange Banking Co., Flitcroft’s Case 
(1882), 21 Ch. D. 619; 62 L. J. Ch. 217; 48 
L. T. 86 ; 31 W. R. 174, C. A. 

Annotations : — ^Folld. Mxmlciptil Freehold Land Co. v. 
Pollington (1890), 2 Meg:. 307 ; Be Sharpe, Re Bennett, 
Masonlo & Qenom Life Asaoe. v. Sharpe, [1892] 1 Oh. 
154. Befd. Re Oxford Benefit Building Investment 
Boo. (1886), 35 Ch. D. 502 ; Leeds Estate Building &; 
Investment Co. v. Shepherd (1887), 36 Oh. D. 787 ; 
Re Faure Ele^rlo Aooumulator Co. (1888), 40 Ch. D. 
141 ; Re Kingston Ckii^n Mill Co. (No. 2), [189^ 1 Ch. 
331; Be National Bank of Wales, [1899] 2 Ch. 620. 
Mentd. Guinness v. Land Corpn. of Ireland (1882), 22 
Oh. D. 349 ; Re Denham (1883\ 25 Ch. D. 752 ; London 
Financial Assoon. v. Kelk (1884), 26 Ch. D. 107 : Re 
Liverpool Household Stores Assoon. (^1890), 69 L. J. Ch. 
616 ; Vomer v. General 8c Commerolal Investment Trust, 
[1894] 2 Ch. 239 ; Re Bassett, Ex p. Lewis (1895). 2 Mans. 
177 ; Moxham v. Grant, [1900] 1 Q. B. 88 ; Lucas v. 
Fitsgerald (1903), 20 T. L. R, 16 ; Towers v, African 
Tug Co.. [19041 1 Ch. 658. 

1662. .]— Cos. Act, 1862 (c. 89), 

Table A, Art. 73, provides that no dividend shall 
be payable except out of the profits arising from 
the business of the co. The directors issued 
balance-ifiieets whereby it was made to appear, 
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to the facts, that profits available for 
^^dends had been earned. No proper valuations 
of the co.’s property were ever made, but the 
directors acted on the representatioiivs of the 
secretary. Dividends were declared & paid, 
^e 00 . brought an action against the directors 
& the secretary : — Held : Statute of Limitations 
md not apply to limit the liability of the directors, 
but ^ was applicable in the case of the secretary 
to limit his liability to acts done within the six 
years before the issue of the writ. 

Directors are managing partners, & co. law is 
only a phase of partnership law modified by 
statute. The Statute of Limitations cannot be 
successfully pleaded to a claim for breach of trust. 
— Municipal Freehold Land Co., Ittd. v. 
POLLINGTON (1890), as reported in 63 L. T. 238 : 
2 Meg. 307. 

1658. .] — By art. of assocn. of a co. 

mcorporated in 1868, it was provided that interest 
on the money paid up on the shares should be paid 
to the shareholders until otherwise determined 
by the directors ; & that no dividend or bonus 
should be payable except out of the profits. No 
profits were made by the co. ; but the directors 
paid interest to the shareholders out of the capital 
of the co. until 1878, when the Board of Trade 
interfered, & the directors ceased to pay interest. 
B. was a director from 1869 till his death in 1883. 
In 1886, the co. was wound up ; & in 1889 the 
liquidator commenced an action against the per- 
sonal representatives of B., seeking to make his 
estate liable for the money paid as interest to the 
shareholders out of capital, while he was a director : 
— Held : the directors being in the position of 
trustees, the Statute of Limitations was no bar to 
the action. 


The ^me reasoning which prevents the Statute 
of Limitations from being a bar, renders it im- 
possible to refuse relief by analogy to it 
(Lindley, L.J.). — Re Sharpe, Re Bennett, 
Masonic & General Life Assurance Co. v. 
Sharpe, [1892] 1 Ch. 164 ; 61 L. J. Ch. 193 : 66 
L. T. 806 ; 40 W. R. 241 ; 8 T. L. R. 194 ; 88 
Sol. Jo. 161, C. A. 

; — Consd. Soar v. Aahwell, [1893] 2 Q. B. 300. 
Rexa. Look v. Queensland Investment & Land Mortfirage 
1 397 ; Re National Bank of Wales. [1899] 

2 Ch. 629 ; Brooks v. MuclAjston, [1909] 2 Ch, 519 : 
Tavlor r. Davies, [1920] A. C. 636. Mentd. Re Claridge’s 
Patent Asphalte Co., [1921] 1 Ch. 543. 


1654. Audltor^False balance sheet.] — The arts, 
of assocn. of a limited co., formed in 1869 for the 
purpose of lending money on security, provided that 
when the co. should pay a dividend of 5 per cent, 
the directors should receive a fixed sum for each 
attendance, & a further fixed sum for every 
additional 1 per cent, of dividend; that the 
directors might declare dividends upon such 
estimates of account as they might see proper to 
recommend, so that no dividend should be payable 
except out of profits ; that they should annually 
lay before the co. a statement of the income « 
expenditure of the past year, & a balance sheet 
containing a summary of the property & expendi- 
ture of the CO. ; that the accounts of the co. should 
be examined every year with the vouchers relating 
thereto, & the correctness of the balance ascer- 
tained by an auditor who should make a report 
to the members on the balance sheet & accounts 
stating whether in his opinion the balance sheet 
was a full & fair balance sheet, contah^g the 
particulars required by the art®., properly 


drawn up so as to exhibit a correct view of the 
state of the co.’s affairs. 

The co. never made any annual profits except in 
one year when it made a profit of less than o per 
cent., but the directors in every year from 1870, 
when the co. commenced business, declared & 
paid a dividend of 5 per cent. & upwards ; & they 
remunerated themselves on the corresponding 
scale, under the authority of a resolution of 
the co., paid bonuses to the manager. Such pay- 
ments were in fact made out of capital. 

The balance sheets on which the dividends 
were declared were prepared not by the directors, 
but by the manager. They were delusive, they 
over-estimated the assets of the co., & were 
framed with the object of showing a profit avail- 
able for a dividend. The auditor never looked 
at the arts, of assocn., but accepted the statements 
of the manager, & certified from time to time that 
the accounts submitted to him were true copies 
of those shown in the books of the co. No proper 
statement of income & expenditure or auditor’s 
report was ever laid before the co. The directors 
did not know the true state of the co.’s affairs or 
that the balance sheets were delusive. They never 
exercised any judgment with reference to the 
accoimts, but relied entirely on the manager & 
auditor : — Held : as the improper payment by 
the directors were the natural & immediate con- 
sequence of breach of duty on the part of the 
manager & the auditor, the manager & auditor 
were liable in damages to the amounts so paid, 
except, in the case of the auditor, who had pleaded 
the Statute of Limitations, so much thereof as 
was covered by the statute. — Leeds Estate, 
Building & Investment Co. v. Shepherd (1887), 
36 Ch. D. 787 ; 67 L. J. Ch. 46 ; 67 L. T. 684 ; 
36W. R. 322; 3 T. L. R. 841. 

Annotations: — ^ReM. Municipal Freehold Land Co. v. Pol- 
lin^n (1890), 63 L. T. 238 ; Re Loudon &; General Bank 
(No. 2), [18951 2 Ch. 673 ; Re Kingston Cotton Mill Co. 
(No. 2), [1896] 1 Ch. 331 ; Re National Bank of Wales, 
[1899] 2 Ch. 629. Mentd. Lee v. Neuohatel Asphalte Co. 
(1889), 41 Ch, D. 1 ; Dovey v. Cory, [1901] A. C. 477 ; 
Re Republic of Bolivia Exploration Syndicate, [1914] 1 
Ch. 139 ; Re City Equitable Fire Insce., [1925] Oh. 407. 

1655. Secretary — Dividend paid out of capital.] — 

Municipal Freehold Land Co., Ltd. v. Pol- 
LiNGTON, No. 1662, ante, 

Seet alsot Sect. 1, sub-sect. 1, ante, 

V. Solicitors, 

1656. General rule.] — (1) A letter written to 
one by the other of two parties liable to pay a 
debt to a third, & acknowledging the debt, was 
held not to be such a promise to pay the debt as 
would oust the operation of the Statute of Limita- 
tions. 

(2) The Statute of Limitations, in the absence . 
of fraud applies to an action brought by a client 
against his solr. — Re Hindmarsh (1860), 1 Drew. 
& 8m. 129 ; 1 L. T. 476 ; 8 W. R. 203 ; 62 B. R. 
327. 

Annotations: — As to (2) Oonsd. Burdick v. Garrick (1870), 

6 Ch. A^p. 233. Apld. Watson v. Woodman (1876), • 
L. R. ^.Eq. 721. Consd. Bean v. Wade (1885), 2 T. L, R. 
157. Distd. (^eese v. Keen, [1908] 1 Oh. 245. Ra& 
North American Land Sc. Timber Co. v. Watkins, [19041 
1 Ch. 242. OeneraUy, Befd. Re Friend, Friend v, l^end 
(1897), 66 L. J. Ch. 737 ; Henry v. Hammond (1913), 
108 L. T. 729. 

1657. .1 — ^After a dissolution of partner- 

ship, by whicn the continuing party covenanted 
(inier alia) to pay the debts & to pay retiring 
partner a sum equal to haJf the neirt half-year’s 
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Limitation of Actions. 


Sed. 1.-— Whether trustees etdiOed to pUad s^uU: 
Sub-sect. 3. B. (e) v„ cfe (/) i., w., w. cfe it?.] 

prott :—Held : (1) part payment ot a, debt by 
the continuing partner during the smd half-year 
could not be set up against the retiring p^ner 
as an answer to the Statute of Limitations ; 
(2) though the debt was from solrs. to a client 
in respect of moneys received, there was no ex- 
press trust to exclude the operation of the statutes. 
— Watson v. Woodman (1876), L. E. 20 Bq. 
721 ; 46 L. J. Ch. 67 ; 24 W. R. 47. 

Annotations : — As to (1) Distd. Re Tucker, Tucker t>. Tucker, 
[1894] S Ch. 429. As to (2) Bxpld. North American Land 

6 Timber Co. v. Watkins, [190^ 1 Ch. 242. Befd. Friend 
V. Young, [1897] 2 Ch. 421. 

1658. Misapplication of funds — Solicitor to bank- 
rupt’s estate.] — The Statute of Limitations will 
not protect the solr. to a commission, who has 
misapplied money belonging to the estate ; but 
the ct. will not exercise its jurisdiction over him, 
on the application of a solvent assignee, who has 
been guilty of laches. — Re Robertson, Ex p. 
Gould (1834), 4 L. J. Bey. 7, Ct. of R. 

1659. Client’s property to be sold by solicitor — 
Proceeds to be reinvested for client’s benefit.] — > 
Burdick v. Garrick, No. 1632, ante. 

1660. Solicitor investing client’s money on mort- 
gage — ^Mortgage chosen or approved by clients — 
(1) A mtge. was made through a solr. « proved to 
be an insufQcient security. More than six yeara 
afterwards an action was brought by the client 
against the exor. of the solr. claiming damages 
as for the wDful default of the solr. ; — Held : on 
the facts, the client had approved of the mtge. &; 
the solr. merely did the le^ part of the business 
& was not in the position of trustee, & therefore 
the Statute of Limitations applied. 

(2) A solicitor in advancing money on mtge. 
may be employed, (a) to invest In a particular 
mtge. ; (6) to find securities to be approved by 
the client & then invest the money ; (c) to find 
seemities & invest the money, the Glient taking 
little or no part in the business. In an action 
for negligence against the solrs., the Statute of 
Limitations is a good defence in the first case, & 
also in the second case if the client has approved 
of the mtge,, no relation of trustee & cestui que 
trust then existing between them. — Dooby v. 
Watson (1888), W Ch. D. 178 ; 67 L. J. Ch. 
866 ; 68 L. T. 943 ; 36 W. R. 764 ; 4 T. L. R. 
684. 

Annotation:— As to (2) Befd. Haoknoy v. Knight (1891), 

7 T. L. R. 264, 

1661. Client taking no part In business.] — 

Dooby v. Watbon, No. 1660, arvte. 

1662. .] — Soar v. Ashwell, No. 1677, 

post. 

Solicitors dealing with trust funds — With know- 
ledge of trust.] — See Sub-sect. 3, B. (6) iii., post. 


if) Persons toUh Knowledge of Trust. 
i. In General. 

1663. Loan of trust fund.] — Spiokbrnell v. 
Hotham, No. 1627, ante. 

1664. In breach of trust.] — Where a 

trustee lends trust money in breach of the trust, 
& the borrower, with notice of the trust, applies 
the money to his own use, he cannot be permitted 
to separate the loan from the trust, & insist that 
the loan being barred by the statute, the trust is 
barred also. — Ernest v. Croysdill (1860), 2 
De G. F. & J. 176 ; 29 L. J. Oh. 680 ; 2 L. T. 


616 ; 0 Jut. N. S. 740 ; 8 W. R. 786 j 45 B. R. 
689, L. JJ. 

Annotations : — Oonid. He 
129 L. T. 218 
, & Sm. 661 ; 

Co. (1872). 41 

1665. Beneficiary overpaid by mistake.] — 

Trustees had, by mistake, paid to A., one of the 
cestuia que trust, a portion of the trust funds to which 
he was not entitled. In a suit by another party 
interested against A. to make him refund : — 
Held : the Statute of Limitations was inapplicable, 
he was bound to repay, though more than six 
years had elapsed, & all his interest in the trust 
fund was liaole to make good the amount. — 
Harris v. BUrbis (No. 2) (1861), 29 Beav. 110 ; 
64 B. R. 668. 

Annotations: — ^Ezpld. & Distd. Be Robinson, McLaren v. 

Public Tmstoe, [1911] 1 (^. 602. Mentd. He Home, 

Wilson t>. Cox Sinclair, [1906] 1 Ch. 76. 

1666. Assignment for value by tenants for life — 
Of dividends upon trust fund.] — Husband & wife 
by deed assigned to a purchaser for value, the 
mvidends to which they or either of them wore 
entitled in a sum of stock which had been set 
aside in the names of trustees & exors., to answer 
a legacy given by will to the wife, with a direction 
that she &> her husband should enjoy the interest 
during their lives, & at their deaths it should 
devolve to the surviving children. The assignees 
received the dividends until the husband’s death 
in 1839, &: also after his death during the widow’s 
lifetime, who went to live abroad until the year 
1847, when the surviving exor., & trustee of the 
will died, & his representative refused to continue 
the payments. The widow died in 1853, in 
America, &> administration was taken out at her 
estate in 1857. The assignee died in 1866. Bill 
filed in 1860 by the administrator of the widow 
against the exor. of the assignee, for repayment of 
the dividends received by him from 1839 to 1847, 
on the ground of his being either a purchaser with 
express notice of a trust in favour of the wife, or 
at least of a debtor not protected by the Statute 
of Limitations, dismissed with costs. — ^Parkin v. 
Rock (1860), 3 L. T. 286. 

See, also, Sub-sect. 1, B. (d), ante. 

ii. Bankers. 

1667. Fund In truvt account — Transferred to 
account of tenant for life.] — A fund was standing 
to the account of two trustees in the books of some 
bankers, who had notice that it was a trust fund. 
By the direction of the tenant for life alone, they, 
in 1843, transferred it to his account, & thereby 
obtained payment of a debt due from him to 
them : — Uela : the trustees might sue the bankers 
in this ct. to have the trust fund replaced, & the 
Statute of Limitations was inapplicable. — ^Bridg- 
man V. Gill (1867), 24 Beav. 302 ; 63 B. R. 374. 
Annotations : — Oonid. Oolomon v. Books So Oxon Union 

Bank, [1897] 2 Ch. 243. Reid. Hardy v. Metropolitan 

Land & Finance Co. (1872), 41 L. J. Ch. 267 ; Boar v. Ash- 

well, [1893] 2 Q. B. 390. 

1668. Transferred to trustee’s private 

account.] — Where a sum of money was standing 
in the books of a banking co. to the credit of “ the 
account of the trustees of the late H.,” &; the 
bank, knowing that the trustees, each of whom 
had an overdraihi account at the bank, were not 
beneficially entitled, allowed them to transfer 
sums at different times from the trust aocoimt to 
their respective private accounts : — Held : (1) the 
eestuis que trust were entitled to recover from the 
bank the sums so allowed to be transferred, & it 


(1928), 

2 Drew, 
Finance 


Eyre-wmianM, WIlllaaM v. Winiams 
. Mentd. Bmeat v, Weiss (1862), 
Hardy v. Metropcdltan Land Sc 
L. J. Ch. 267* 
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w<is immaterial whether or not the bank knew 
what were the circumstances of the trust, &; also 
whether or not the bank profited by the transfer 
from the one account to the other, sd long as 
they were aware that the money de^t with was 
trust money; (2) in such a case the Statute of 
limitations, 1623 (c. 16), would not constitute a 
defence to the action. — ^Foxton v. Manchester 


& Liverpool Distbiot Baneikq Co. (1881), 44 
L. T. 406. 

AnnotaiUms: — Aa to (1) Coxud. Coleman Bucks & Oxon 
Union Bank, [1 897] 2 Ch. 243. Befd. A.-G. v. De Winton, 
Oh. 106 ; Bath v. Standard Land Co.. 


iii. Husbands of Beneficiaries. 

1669. Loan of trust money — Under power In 
settlement*] — Bill by a cestui que trust under a 
marriage settlement stated, that in & prior to 
Sept. 1827, trustees of a marriage settlement, 
jmder a power, lent to the husband, deft., on his 
bond, moneys held in trust for the wife, for life, 
& • after her decease, for her appoint^s ; the 
death of the wife in 1861 ; an appointment to 
pltf. ; that there were no trustees of the settle- 
ment ; that no payment either of principal or 
interest had ever been made by deft. ; & prayed 
an account of principal & interest, & payment. 
Demurrer, on the ground that the debt was 
barred by the Statute of Limitations, overruled 
with costs. — Jbnner v, Akerman (1864), 10 L. T. 
828; 10 Jur. N. S. 465. 

1670. .] — The trustees of a marriage 

settlement, in exercise of a power contained in 
the deed, advanced to the husband a portion of 
the trust fund on the security of his bond made 
payable to themselves. The husband who never 
repaid this advance, died intestate, & without 
assets ; the trustees never proved the debt, & 
there were no other creditors. The trust f^d 
became after the^ husband’s death, the absolute 
property of the widow, who was appointed intes- 
tate’s administratrix. A sum of money became 
many years afterwards payable to intestate’s 
estate, & the widow’s right to retain it in part 
payment of the husband’s bond debt to the 
trustees, was disputed by the husband’s next of 
kin ; — Held : the money lent to the husband re- 
mained trust money, the debt wets, therefore, 
not barred by Statute of Limitations. — Coxwell 
V. Franklinski (1864), 11 L. T. 163 ; 12 W. B. 
1072. 

1671. ,] — Be Dixon, Hbynes v. 

Dixon, No. 799, anie. 

1672. Stock never transferred to trustees — Sale 
by husband & retention of proceeds.] — By a mar- 
riage settlement made in 1821, stock belonging 
to the wife was assigned to B., & another upon 
trust for the separate use of the wife for life, with 
remainder for the husband for life, with remainder 
in default of children of the marriage for B. The 
trustees neglected to have the stock transferred 
to them, & it remained in the name of the wife, 
& in 1822 the husband sold it, & possessed himself 
of the proceeds. B. died in 1829, the husband in 
1858, & the wife in 1864. There were no children. 
In 1866 B.’s exors. claimed the trust fund from the 
husband’s estate ; — Held : their claim was not 
barred by Beal Property Limitation Act, 18^ 
(c. 27), or by acquiescence, or by the fact that B. 
was one of the trustees whose negligence rendered 
the misapplication of the trust fund possible. — 


Bun^ V. Oabteb (1868), L. B. 5 Ba. i 87 
L. J. Ch. 270 ; 18 L. T. 11 ; 16 W. ^ 

Annotation : — ^Befd. ChilUoswortli v. Ohaiabvxa Cf996] 1 

Oh. 686. 

1678. Covenant In marriage settlemet^ lb Pilule 
wife’s after-acquired property — After-aoqiitred 
perty retained by husband.] — A marriage aeitle- 
ment of 1869 contained the usual covenant by the 
husband & wife to settle the wife’s after-acquired 
property of the value of £100 or upwards. 

In 1879 the wife received £285, & paid it into her 
husband’s banking account, on which she had 
power to draw. Part of it was shortly atter in- 
vested in two bearer bonds which remained at 
the bank till the husband’s deat^ in 1909 & were 
now in his exor.’s possession : — Held : the moment 
the wife received the £285 it was specifically boimd 
by the covenant & was consequently subject in 
equity to a trust enforceable in favour of all per- 
sons within the marriage consideration, & there- 
fore, notwithstanding the lapse of time, the 
trustees were entitled on behalf of those persons 
to follow &; claim the bonds as trust property, 
though their legal remedy on the covenant was 
statute-barred. — ^Pullan v. Koe, [1913] 1 Oh. 
9 ; 82 L. J. Oh. 37 ; 107 L. T. 811 ; 67 Sol. Jo. 
97. 

Annotationa : — ^Reld. Re Lind, luduBtrlala Finance Syndioato 

V. Lind, [1915] 2 Ch. 345 ; Re Pryoe, Nevill v. Pryoo, 

[1917] 1 Oh. 234. 

1674. Settled fimd received & retained by hus- 
band.] — Testator, who was entitled to a mtge. 
debt vested in a trustee for him, assigned the same 
to the trustees of his marriage settlement in 1888 
upon trusts under which he took the first life 
interest, & his wife a life interest after his death, 
subject to a restraint upon anticipation, with an 
ultimate trust in default of children, as happened, 
for testator absolutely. The trustee of the mtge. 
debt was neither a party to, nor informed of, 
the settlement. In 1887 the mtge. money was paid 
to testator, who never accounted for it to the 
settlement trustees. He died in 1916, & the 
trustees & widow now claimed the mtge. money : 
— Held : testator was a constructive trustee who 
had constituted himself such by receiving trust 
property with the knowledge that it was trust 
property & the persons representing his estate 
were not entitled to avail themselves, by analogy, 
of the Statute of Limitations, but must make good 
the mtge. money to the trustees of the settle- 
ment . — Re Eyre-William8, Williams v. Wil- 
liams, [1923] 2 Ch. 633 ; 92 L. J. CJh. 682 ; 129 
L. T. 218 ; 67 Sol. Jo. 500. 

SeCt alsoj Sub-sect. 1, B. (d), ante. 


iv. Solicitors. 

1676. Assuming control of trust fund.] — Where 
a solr. to a trustee after the death of the trustee 
exercises any acts of control over the trust property, 
the ct. will permit the cestui que trust to prove 
against his estate for the trust money in his hands 
at the time of his bkpey. ; & the Statute of limi- 
tations is no bar . — Be Seabbr, Ex p. Gowers 
(1837), 2 Deac. 207 ; 3 Mont. & A. I'ife ; 6 L. J. 
Bey, 49. 

Ar^tation: — Afield. Re dendennlng (1859), 33 L. T. O. S, 

1676. Entire management of trust fund.] — Two 
solrs., partners, father & son, had the entire 
management of a trust fund, of which a tMrd 
person, at their request, had become nominal 
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t. Trust aaaeta retained hy hus- 
band.] — 0. retained possettsion of tbe 


business & trade assets after his wife's 
death, with full knowledge of the trust 
attaching thereto, & dealt with the 
property aa If it were hia own : — Heid : 


his estate was liable to tbe ratate of tbe 
settlor without regard to lapse time or 
the Statute of Limitations. — M*A bi>ls 
V. GxuOBlLiN, [1908] 1 1. K. 106. — IR. 
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Sect. 1. — Whether trustees entitled to siatuie: 

Sub-sect. 3fB.(f)iv. Sect.2. Party II. 1.] 

trustee. The father retired from the business, 
but within six years previous to his death, was 
roved to have acted in the trusts. By his will 
e directed his debts, if necessary, to be raised by 
sale or mtge. out of his real estates, by a second 
son, his exor., & then gave a part thereof to his 
partner. The funds having been misapplied a bill 
was filed after the father’s death, against ^e trustee, 
to make good the loss. The trustee then filed a 
biU to have his remedy over against the son, he 
having become bkpt., as far as possible, & the 
balance to be paid him out of the father’s real 
estate. It was referred to the master to take the 
account as sought though there was only a decree 
for an account, but no account taken, in the first 
suit, so no loss proved, & though several pre- 
liminary objections had been taken as to parties, 
etc., as that the officer of a bank which had ad- 
vanced money to the son on mtge. of the estates 
in the names of three persons, this did not appear 
in the mtge. deed, but only on the record, was 
not made a party ; but persons claiming to be 
interested in a mtge. made by testator before his 
will were dismissed, having been made parties, 
without an offer to redeem. — Bradstock v. 
Whatley (1845), 6 L. T. O. S. 117. 

1677. Receipt of trust fund — For Investment on 
mortgage.]— (1) A trust fund was held by trustees 
under a will in trust for two persons in equal 
shares for their respective lives &, after the death 
of each, in trust as to his share for his children. 
The fund was entrusted by the trustees to a solr. 
employed by them as solr. to the trust & was by 
him invested together with other moneys belong- 
ing to different trusts, on an equitable mtge. 
by deposit of title deeds, in his own name. The 
mtge. being paid off in Jan. 1879, the solr. received 
the money so invested from the mtgor. & distri- 
buted one moiety of it, the tenant for life having 
died, among his children, who by his death had 
become absolutely entitled to the same. He did 
not account for the other moiety to the trustees 
but retained the same in his own hands. On 
Feb. 21, 1891, an action was brought by the sur- 
viving trustee under the will again^ the personal 
representative of the solr. who had died in Nov. 
1879, claiming an account of the money so retained 
by him : — Held : he must be considered as having 
been in the position of an express trustee of such 
money & therefore the lapse of time did not act 
as a bar to the action. 

That time (by analogy to the statute) is no 
bar in the case of an express trust, but that it will 
be a bar in the case of a constructive trust, is a 
doctrine which has been long & clearly established 
(Bowen, L.J.). 

(2) Fh^, the doctrine that time is no bar in 
the case of express trusts has been extended to 
cases where a person who is not a direct trustee 
nevertheless assumes to act as a trustee under the 
trust. Secondly, the rule . . , has also been 
thought appropriate to cases where a stranger 
participates in the fraud of a trustee, ThirdUy, a 
siinilar extension of the doctrine has been acted 
on in a case where a person received trust property 
& dealt with it in a manner inconsistent witn 
trusts of which he was cognisant. . . , A person 
occupying a fiduciary relation, who has property 


deposited with him on the strength of such rela- 
tion, is to be dealt with as an express, & not merely 
as a constructive, trustee of such property 
(Bowen, L.J.). — Soar v. Abhwell, [1893] 2 Q. B. 
890 ; 69 L. T. 685 ; 42 W. R. 166 ; 4 B. 602, 0. A. 

Annotations: — As to (1) Befd. Hoohefouoauld v. Boustead, 
[1897] 1 Ch. 196. As to (2) Apld. Be Qallard, Ex p. 
Gallard, [1897] 2 Q. B. 8 ; Be Dixon, Heyneg v. Dixon, 
[1900] 2 Oh. 661 ; Henry v. Hammond, fl913] 2 K. B. 
616 : Be ByTe-Williamg, WUllams v. wmiamg, [1923] 
2 On. 633. Reid. Be Lands Allotment Co. (1894), 63 
L. J. Oh. 291 ; Price v. Phillips (1894), 11 T. L. R. 80 ; 
Mara v. Browne, [1806] 2 Oh. 69 ; Be Robinson, McLaren 
V. Public Trustee, [1911] 1 Ch. 602 ; Taylor v. Davies, 
[1920] A. C. 636. Oenerally, Refd. Friend v. Yomiff, 
[1897] 2 Ch. 421 ; Trevor v. Hutchins (1897), 76 LTr. 
183 ; North American Land & Timber Co. tJ. Watkins, 
[1904] 1 Ch. 242. 

See, also, Sub-sect. 1, B. (c) ii., & Sub-sect. 3, 
B. (e) V., ante. 


Sect. 2.— TRUSTS FOR PAYMENT OP DEBTS. 

1678. Declared by will — Out of realty.] — S. 

being Indebted by simple contract, which was 
barred by length of time, made his will, & thereby 
devised lands in trust for the payment of his 
debts. Qu. : whether this devise revives the debt ; 
& whether to a bill filed by the creditor to have 
the benefit of this trust, a plea of the statute shall 
be allowed. — Strafford (Earl) v, Blakeway 
(1727), 6 Bro. Pari. Gas. 630 ; 2 B. R. 1312, H. L. ; 
revsg. 8. C. sub nom. Blakeway v. Strafford 
(Earl) (1726), Dick. 48. 

Annotations: — Consd. Burke v. Jones (1813), 2 Ves. & B. 

275. Reid. Le^astiok v. Cowne (1730), Mob. 391 ; Laoon 

V. Briggs (1744), 3 Atk. 105. 

1679. ,] — Morse v. Langham (1737), 

cited 2 Ves. & B. at p. 286 ; 36 B. R. 327. 
Annotation: — Ckinsd. Burke v. Jones (1813), 2 Ves. &B. 276. 

1680. .] — Where real estates are de- 

vised in trust for the payment of debts, in aid 
of the personal estate, the Statute of limitations 
does not run in equity after the death of testator. 
— Hughes v. Wynne (1823), Turn. & R, 307 ; 
37 B. R. 1117. 

Annotations .—Refd. OaUan r. Oulton (1840), 3 Boav. 1 ; 

Walker v. Jefterys (1842), 11 L. J. Ch. 209 ; Fordham r. 

Wallis (1853), 10 Haro, 217 ; Blower v. Blower (1858), 

28 L. J. Ch. 181. 

1681* .] — Testator charged his real 

estates with his debts, & he devised his 0. planta- 
tion in trust to pay his debts. He died in 1834, 
& the produce of C. being in ct. : — Held : in 1859, 
the creditors were not barred as to the fund in 
ct., a trust having been created in their favour, 
but they were barred as to the other real estates, 
they having a mere charge thereon. — Jacquet v. 
Jacquet (1859), 27 Beav. 332 ; 64 B. R. 130 ; 
sub nom. Jacket v. Jaqubt, 7 W. R. 643. 
Annotations: — Folld. Dickinson v. Teasdale (1862), 31 

Beav. 611. Refd. Proud v. Proud (1862), 32 Boav. 234 ; 

Cunningham v. Foot (1878), 3 App. Cas. 974. 

1682. .] — (1) A charge on real estate 

for payment of debts with a direction to exors. 
to raise sufficient, by “ mtge. or otherwise,” does 
not create an express trust, within Real Property 
Limitation Act, 1833 (c. 27), s. 25. 

(2) Upon a bill to enforce such a charge it is 
not necessary to plead Civil Procedure Act, 1833 
(c. 42), in addition to Real Property Limitation 
Act, 1833 (c. 27), although a personal remedy is 
sought. 

(3) A devise of real estate was made to two 
persons In equal moieties, charged as to eAch 

MAN (1848), 10 I. Eq. E. 360, 378.-- IB. 

. .] — Anund Mots Dabi 

Qrish Chunder Mvn (1881), 
9 C. L. R. 327.— 


PART VI. SECT. 2. 

1678 i. DedaredbywUl — Out of realty.] 
• — Where lands are devised in trust for 
payment of debts, the Statute of 
Limitations does not run after death 


of testator against debts not barred 
thereby at his death. — F bboub' Exe* 
OCTORB V. Gorb (1808), 1 Soh. & Lef. 
107.— IR. 

167811. ^.1 — HUNTV. Batb- 


V. 


I. L. R, 7 Calo. 772 ; 

IND. 
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Part VII. — ^Equity and the Statutes of Limitation. 


moiety with the payment of half testator’s debts, 
with a general cha^e of all testator’s real estate 
for the payment of debts : — Held : a payment 
on account by one devisee did not keep the debt 
alive as against the devisee of the other moiety. 
— Dickenson v. Teasdale (1862), 1 De G. J. & 
Sm. 62 ; 1 New Rep. 141 ; 7 L. T. 665 ; 0 Jur. 
N.S. 237 ; 46 E. R. 21, L. C. 

Annotations: — As to (1) Reid. Proud v. Proud (1862), 32 
Beav, 234 ; Cunningham v. Foot (1878), 3 App. Caa. 
974; Re Cinant, Bird v. Godfrey, [1905] 2 Ch. 225. As 
to (3) Apld. Ooope V. Cresawell (1866), 2 Ch. App. 112. 
Ooud. Re Lacey, Howard v. Ligntfoot, [1907] 1 Cn. 330. 
Reid. Re England, Steward v. England (1895), 65 L. J. 
Ch. 21 ; Re^ v. ^ice, [1909] 1 K. B. 577. 

.1 — See Executors, Vol. XXlll., 

p. 364, Nos. 4322-4329. 

Out of personal estate .] — See Executors, 

Vol. XXIII., p. 364, Nos. 4330-4332. 

1683. Out of blended estate.] — A promis- 

sory note, dated Oct. 4, 1842, was payable at 
“ six months’ notice.” An action was brought 
on it in Oct. 1848, & the indorsement on the writ 
stated that on payment within four days pro- 
ceedings would be stayed. The action was 
abandoned, & a formal notice to pay in six months 
was given in Jan. 1860. Testator died in Dec. 
1850, having devised his real & personal estate 
to his exors. in trust to sell, & in the first place 
pay his debts. A creditor’s suit was instituted 
by the payee in 1855, to which the administrators 
pleaded the Statute of limitations : — Held : the 
trust for payment of the debts prevented the 
operation of the statute, both as to the real & 
personal estate, & neither the action nor the in- 
dorsement on the writ were sufficient notice to 
pay, according to the tenor of the note. — Moore 
V. Pbtchbll (1856), 22 Beav. 172 ; 62 E. R. 
1073. 

i^jSee Executors, Vol. XXIII., 

pp. 365, 366, Nos. 4333-4341. 

Direction to executor to pay statute-barred debt.] 
— See Executors, Vol. XXIII., pp. 368 et eeq.y 
Nos. 4261 et aeq. 

1684. Dissolution of friendly society — Trust of 
property declared for benefit of creditors.] — A 

simple contract debt of a friendly society con- 
tracted in 1840 ; — Held : not barred by the 
Statute of Limitations in 1860, a trust of the 
property having, on its dissolution, been declared 
for the benefit of its creditors. — Pare v. Clegg 
(1861), 29 Beav. 689 ; 30 L. J. Ch. 742 ; 4 L. T. 


669 ; 26 J. P. 63 ; 7 Jur. N. S. 1136 ; 9 W. R. 

796 ; 64 E. R. 766. , ^ 

AnnotaHon : — ^Mentd. Bowman v. Secular Soo., [1917] A. C. 
406. ^ , 

1685. Assignment to trustees for payment of 
debts — Assignment not communicated to creditor.] 
— A bond was executed in favour of the Bank of 
England by B. in 1813. In 1823 B. made a 
voluntary settlement of his property, giving cer- 
tain tru^ funds to trustees in trust, ^ amongst 
other things, to pay thereout the principal & 
interest due on the bond when B. should be re- 
quired to pay the same. B. died in 1828, & the 
trust funds subsequently became the property of 
E. E. by her will made in 1869, gave certain 
funds to trustees in trust to pay the principal & 
interest due on the bond when, & if, the trustees 
of the deed of 1823 should be called on to pay the 
same, & subject thereto as therein mentioned. 
The bank were unaware of their being entitled 
till 1870 & no claim was made by them under the 
bond until now : — Held : no trust for the bank 
was created by the deed or will, & the only person 
who could call on the trustees to pay was B. ; 
the claim, therefore, was barred by the Statute 
of Limitations. — Hbnriques v. Bensusan, Bank 
OP England Claim (1872), 20 W. R. 350. 

1686. Covenant to get In partner’s separate 

assets — To be applied to partnership debts.] — By 
an inspectorship deed executed in 1833, debtors, 
who were partners, covenanted to collect & get 
in the partnership assets, & to pay the moneys 
received into the banking house of the firm & 
apply them so far as the same would extend in 
satisfaction of the debts due to their creditors 
named in the deed ; each of them further 
covenanted to collect & get in the assets belonging 
to his separate estate & apply them in payment 
of his separate debts, & pay the surplus, there 
being none in the event which happened, into 
the banking house of the firm, to be applied for 
the benefit of the creditors of the firm according 
to the first covenant above mentioned : — Held : 
no express trust was constituted by the deed as 
regarded the separate assets of the partners ; & 
the period fixed by the Statute of Limitations 
having expired, the claim was barred. — Trevor 
V. Hutchins (1897), 76 L. T. 636, C. A. 

How far creditor a cestui que trust .] — See 

Bankruptcy, Vol. V., pp. 1179 ct seq.f Nos. 9632 
et seq. 


Part VII. — Equity and the Statutes of Limitation. 


Sect. 1.— DIRECT APPUCAHON OF STATUTES 
BY COURTS OF EQUITY. 

1687. Court will act In obedience to statutes.]— 

*(1) Cts. of equity though not within the words 
of Statute of Limitations, which apply to par- 
ticular legal remedies, are within the spirit & mean- 
ing of them. 

(2) Cts. of equity act not by analogy but in 
obedience to Statutes of Limitation. 

(3) Upon aU legal titles & legal demands cts. 
of equity are bound by Statutes of Limitation. 

(4) \^enever the Legislature has limited a 
period for law proceedings, equity will in analogous 
cases consider itself bound by the same limitation. 


— Hovendbn V. Annesley (Lord) (1806), 2 Sch. 
& Lef. 607. 

Annotations : — As to (1) Apprrd. Rolph v. Thomson, Grimn 
V. Richards (1831), 9 L. J. O. 8. Ch. 213. Reff 
V, Skinner (1887), 36 Ch. D. 145. As to (2) Apprvd. 
Rolph V, Tnomson, Grlifin v. Richards (1831), 9 L. J. 
O. S. Ch. 213. Consd. Foley v. HIU (1844), 1 Ph. 399 ; 



Charter v. Watson, [1899] 1 Ch. 175. Reld.^M^^ v. 
Smith (1865), 5 Giff. 37. Generally, Con*d. Gibbs v. 
GuUd (1882), 9 Q. B. D. 69. Reid. Cholmondeley v. 
ainton (1820), 2 Jao. & W. 1 ; Brooksbank e. 

(1886), 2 Y. & C. Ex. 68 ; Clanrlcarde v. Hexinlng.(1861), 
30 Beav. 176 ; Friend t>. Young, [1897] 2 CJh. 421 ; MoUoy 
V. Mutual Reserve Life Insce. (1906), 94 L. T. 756. 
Mentd. Gwynne tJ. Qell (1869), 20 L. T. 608 ; Ship v. 
Orosskill (1870), L. R. 10 Eq. 73 ; Re Cross, Harston v. 


PART VII. SECT. 1. 

b. Period of limitation.] — Where 


pltt. files a bill praying relief, on the 
ground of a legal title in himself, no 
shorter lapse of time than would be a 


bar at law is an obstacle to relief 
in equity. — Connor v. McPherson 
(1871), 18 Gr. 607.— CAN. 
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Limitation of Actions. 


Sect. I,— Direct application of eiaiutea by oourta of 
equity. Se(A, 2 ; Sub-sect* I.] 

Tenison (1882), 20 Ch. D. 10^,Tliome v. [1894] 

1 Oh. 699 ; Be MoCJallum, MoCallum t>. MoOaUum, 11001 J 
1 Ch. 143. 

1688. Legal demands.] — H ovendbn v, Annbs- 
LEY (Lord), No. 1687, ante. 

1689. .] — In the case of a legal demand a 

ct. of equity acts in obedience & not merely by 
analogy to Statutes of limitations. — F oley v. 
Hill (1844), 1 Ph. 899; 13 L. J. Ch. 182; 2 
L. T. O. S. 613 ; 8 Jur. 847 ; 41 E. R. 688, L. O. ; 
on appeal (1848), 2 H* L. Gas. 28, H. L. 

Annoiatione: — Reid. How v. Wlnterton, [1896] 2 Ch. 626. 
Mentd. Harris v. Harris (1844), 3 Hare, 460 ; Be Gibson 
& Sturt, Ex p. St. Alban’s Bank (185()), 16 L. T. O. S. 
95 : Pennell v. Ihifloll (1853), 4 De Q. M. & G. 372 ; 
Padwlck V. Hurst (1864), 18 Beav. 676 ; Thomas 
Cooper (1854), 18 Jur. 688 ; Blower v. Blower (1868), 6 
Jur. N. S. 33 : Jaokson v. Ogsr (1859). John. 397 ; Teed 
V. Beore (1859), 33 L. T. O. S. 26 ; Smith v. Leveaux 
(1863), 2 De G. J. Sc Sm. 1 : Hill v. South Staffordshire 
Ry. (1865), 12 L. T. 63 ; St. Aubyn v. Smart (1867), 
L. B. 5 Eq. 183 ; A.-G. «. Edmunds (1868), L. R. 6 Eq. 
381 : Moxon v. Brifi^t (1869), 4 Ch. App. 202 ; South 
Australian Insce. v. RandeU (1869), L. R. 3 P. O. 101 ; 
Burdick v. Garrick (1870), 6 Ch. App. 233 ; Blyth v. 
Whlf^ (1872), 27 li. T. 330 ; Garnett tJ. MoKewan, 
Public Oflacer of London & Comity Banldnjr Co. (1872), 
21 W. R. 57: Summers v. City Bank (1874), L. It. 
9 C. P. 680 ; Banner v. Bei^dge (1881), 18 Ch. D. 254 ; 
Seagram v. Tuck (1881), 44 L. T. 800 ; Re Palmer, Ex p. 
Hicndale (1882), 19 Ch. D. 409 ; Greenwell v. National 
Provincial Bank (1883), Cab. Sc El. 66 ; Marten v. Rocke, 
Es^ton (1886), 53 L. T. 946 ; Atkinson v. Bradford Third 
Equitable Benefit Bldg. Soo. (1890), 26 Q. B. D. 377 ; 
Be Tidd, Tidd v. Over^, [1893] 3 (Jh. 164 ; Royal Bank 
of Scotland r. Tottenham, [1894] 2 Q. B. 715 ; Re Derb - 
shire, Webb v. Derbyshire, [1906] 1 Ch. 136 ; Kerrison 
V. Qlyn, Mills, Currie (1911), 81 L. J. K. B. 466 ; London 
Joint Stock Bank v. Macmillan Sc Arthur, [1918] A. C. 
777 ; Be Richardson, Pole v. Pattenden, [19201 1 C3h. 
423 ; Joachimson v. Swiss Bank Corpn., [1921] 3 E. B. 
110 . 

1690. - 


— .] — Devise of real estate to trustees, 
for a term of twenty-one years, & subject thereto, 
& to the trusts thereof, to A. for life, with liberty 
to cut timber, etc., for buildings & repairs only ; 
remainder to B. for life, with like liberty, etc. ; 
remainder to the sons of B. successively in tail ; 
&, after like remainders, to C. & D. & their sons 
respectively, remainder to E. for life, with like 
liberty, etc. ; remainder to the sons of B. suc- 
cessively in tail, with divers remainders over ; re- 
mainder to testator’s own right heirs, with the 
declaration that the trustees of the term should 
receive the rents & profits of the estates, cut, 
fell & sell the timber at mature growth in due 
succession, & yearly (until testator’s debts & 
pecuniary legacies should be paid) thereout pay ; 
— (a) a certain annuity, & also a yearly rent- 
charge of £1,000, to the person entitled to the 
estates expectant on the determination of the 
term ; (6) the expenses of the trust ; (c) his 

funeral expenses ; & (d) the pecuniary legacies 
& annuities given by his will, or so much as his 
personal estate should not pay ; & after such pay- 
ment, or the raising of a fund sufficient for the 
same, to permit the person entitled to the estates 
expectant on the term to enter into possession 
thereof, subject to such annuities as should then 
remain charged, & the term then to cease. Tes- 
tator empowered the tenants for life, & the re- 
spective devisees in possession, to exchange part 
of the devised lands for others of greater or equal 
value, & authoiised his exors. to preserve the 
wood, BO as to continue a succession in the fall 
thereof, & he empowered them during & after 
the term, until some person was entit^d to the 
estates in tail, or for some greater estate, to enter 


1695 i. Courf of 


& cut timber at mature growth for sale, & to apply 
the proceeds in payment of his funer^ expenses, 
debts & legacies, until the trusts of the term 
should be satisfied ; & then, with the consent of 
the devisees in possession, to invest the surplus 
in the purchase of other lands in fee, to be settled 
to the same uses as the devised estates. Testator 
died in 1803. The personal estate sufficed to pay 
his debts & pecuniary legacies, but not to provide 
for the annuities. B. then the first tenant for life 
on the fieath of testator, entered into possession 
for the estates, & so continued during his life. 
B. died in 1837 without issue, whereupon E., 
the next surviving tenant for life, entered into 
possession. In a suit instituted in 1842, by the 
first son of E. as tenant in tail expectant on the 
decease of E. against the representatives of the 
trustees, & the exors. of B. the deceased tenant 
for life : — Held : the tenant in tail expectant on 
the decease of E. was not entitled to an accoimt 
in this ct., as against the estate of B. or of the 
trustees, of any timber cut during the lifetime of 
B. the right of pltf., if any, being a legal right, & 
defts. being entitled to the protection of Statutes 
of Limitation. 

The fact that the legal remedy which existed is 
obstructed or lost by lapse of time is no ground 
for the interposition of a ct. of equity. — Ferrand 
V. Wilson (1846), 4 Hare, 344 ; 16 L. J. Ch. 41 ; 
9 Jur. 860 ; 67 B. B. 680. 

AnnotuHons : — Mentd. Dimgannon v. Smith (1846), 12 Cl. 

Sc ^n. 546 ; Eekewioh v. Marker (1851), 2 Mao. 8c G. 

311 ; Brings V. Oxford (1862), 1 De G. M. & G. 363 ; 

Langdaie v. Brigga (1856), 8 De G. M. & G. 391 ; Carroll 

V. Graham (1866), li Jnr. N. S. I0l2 ; Birmingham C^anal 

Co. V, CJartwright (1879), 11 Ch. D. 421 ; Dashwood v. 

Magnlao, [1891] 3 C^. 306. 

1891. .] — Re Robinson, McLaren v. 

Public Trustee, No. 1761, poet. 

1692. Proceedings within words of statute.] — 
Knox v. Gye, No. 1702, poet. 

1693. — .] — In an administration action com- 
menced in Dec. 1878, by one exor. of a testator, 
who was also a creditor of his testator, against 
his co-exor., the usual judgment in a creditor’s 
action was pronounced in Dec. 1879, & some 
time afterwards a claim was brought in by a 
creditor against the estate upon a promissory note 
of testator dated in Nov. 1873 : — Held : the claim 
was barred by Statute of Limitations, 1623 (c. 16). 

In the first place, the Statute of Limitations ^d 
not effect cts. of equity, because it only applied 
to what one commonly c^led common law actions. 
If any action is properly described by the statute 
of James [Statute of Limitations, 1623 (c. 16)], 
that statute applies to the action now before the 
ct., whether it is brought in one ct. or another ; 
& the statute is consequently binding upon the 
High Ct. — ^there is no question about that— in every 
case to which it applies. Bills in equity have been 
abolished, & whenever it is an action to recover 
a debt upon a contract, the statute is binding 
upon the High Ct. in every case in which it applies 
(Jessel, M.R .). — Re Greaves, Bray v. Tofibld 
(1881), 18 Ch. D. 661 ; 60 L. J. Ch. 817 ; 46 L. T. 
464 ; 30 W. R. 66. 

1694. .] — Gibbs v. Guild, No. 1819, poet. 


Sect. 2.— AmiCATlON OF STATUTES BY 

ANALOGY. 

SuB-SBOT. 1 . — General Rules. 

1695. Court of equity will act by analogy.] — 

When a person has been ejected at law, & the other 


PART VII. SBOT. 2, BUB^EOT. 1. 


in — Though the Statute of limitations does not apply in toms to proceedings 

in_6quity, yet such proceedings are affected by analogy to the statute.— Bokd v. Hopkins (1802), 1 Soh. & lief. 413. — ^IH, 
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Part VII.— EQxmr and the Statutes oe Limitation. 


party has been in poeaession above twenty years, 
& no account demanded or bill filed in that time, 
the Statute of Limitations 1623 (c. 16), will bar 
an account in this ct., as well as an action of tres- 
pass for the mesne profits at law ; for jus posses- 
sionis is gone by the statute, & consequently the 
mesne profits ; & if once the statute begins to 
attach, incapacity, as coverture, etc., will not 
aid it. This statute does not extend to a trust, 
but in this case deft, coming in by a recovery at 
law, & the twenty years elapsed before the bill 
filed, the bill must be dismissed q^ad the account 
of rents & profits (Haroourt, 0.). — Nbvarre v. 
TlurroN (1714), 2 Eq. Gas. Abr. 9 ; 22 B. R. 7. 

1696. .] — An exor. of a house steward to 

“ B., after an acquiescence of seventeen yeajps, 

sets up a demand for a large sum due for business 
done by his testator, to which the representative 
of Lord B. insisted on Statute of Limitations. 
Satisfaction to be presumed from the length of 
time, for it is not to be imagined, if anything was 
really due to pltf., that he would have been quiet 
under it. 

It is a demand clearly barred by the Statute of 
Limitations both in law & equity (Lord Hard- 
wiOKB, C.). — Lacon V. Briggs (1744), 3 Atk. 
106 ; 26 E. R. 864. 

Annotationa : — Mentd. Burke v. Jones (1813), 2 Vos. & B. 

275 ; Scales v. Jacob (1826), 3 Bing. 638 ; Jones v. Scott 

(1831), 1 Russ. & M. 256. 

1697. .] — Hovenden [v. Annesley (Lord), 

No. 1687, ante, 

1698. .] — An estate subject to a mtge. in 

fee being in settlement with an ultimate limitiation 
to the right heirs of R. A., on the expiration of 
the previous estate enters claiming to be entitled 
under that limitation, & he, & after his death, 
his son, continue in quiet possession, pa 3 ring 
interest on the mtge. for twenty years. The de- 
visee of the person really entitled imder the 
limitation is barred by the length of time. 

Ots. of equity of this country . . . have refused 
relief to state demands, even in cases where no 
statutable limitation existed, & whenever any 
statute has fixed the period of limitation by which 
the claim, if it had been made in a ct. of law, would 
have been barred, the claim has been by analogy 
confined to the same period in a ct. of equity 
(Plumer, M.R.). — Cholmondeley (Marquis) v, 
Clinton (Lord) (1820), 2 Jac. & W. 1 ; 37 E. R. 
627 ; ajOTd. (1821), 4 Bli. 1, H. L. 


Annotations : — ^Apld. Cuthbert v. Creaay (1823), 4 BlI. 125 : 
Grenfell tJ. Qirdlestone (1837). 2 Y. & (J. Ex. 662 : Marshall 
V. Smith (1866), 5 Gift. 37. Refd. Dillon r. Parker (1822), 
Jac. 505 ; Bennett v. CJolley (1832), 6 Sim. 181 ; Aahton 
V. Milne (1833), 6 Sim, 369 ; Parrott v. Palmer (1834), 3 
My. & K. 632 ; Stone v. Godfrey (1864), 6 De G. M. & 
G. 76; Pennyu. Allen(1867),7DeG.M. &G. 409. Mentd. 
Doe d. Pilklngton v. Spratt (1833), 5 B. & Ad. 731 ; Leith 
V. Irvhie (18^), 1 My. & K. 277 ; Bent v. Young (1838), 
2 Jut. 202 ; Sturgis t>. CJhampneys (1839). 6 li'^. & Cr. 
97 ; Davies v. Quarterman (1840), 4 Y. & C. Ex. 257 ; 
Anderson v. Wallis (1842), 12 L. J. Oh. 291 ; Boidell v. 
Golightly (1842), 12 L. J. Ch. 187 ; ^yer v. Wagstaff 
(1843), 2 Y. & (j. Oh. Cas. 230 ; Farr u. Sherlfle, Dykes 
V. Farr (1846), 4 Hare, 612 ; Fulham v. McCarthy (1848), 
1 H. L. CTas. 703 : Christ's Hospital v. Grainger (1849). 
1 H. & Tw. 633 ; Baboo Kasi Persad Narain v. Mussumat 
Eawalbael Kooer (1851), 6 Moo. Ind. App. 146 ; A.-G. 
V, Murdoch (1852), i De G. M. & G. 86 ; Cotteell v. Hughes 
(1856), 8 C. L. R. 496 ; Robertson v. Norris Jl86^, 1 
Gift. 421 ; Wing v. Angcave (1860), 8 H. L. (jas. 183 ; 
Hornby v, Toxteth Park Burial Board (1862), 31 Beav. 
62 ; Pearoe v, Morris (I860), 5 Ch. App. 227 ; Warner v. 
Jacob (1882), 20 Ch. D. 220; Charles v, Jones (1887), 
36 W. R. 645 J Magnus v. (Queensland National Bank 
(1887), 36 Oh. D. 25 ; Farrar v, Farrars (1888), 40 Oh. D. 
396 ; Bolton v. Salmon, [1891] 2 Ch. 48 ; Soar v, AshweU, 
J^18983 2 Q. B. 390 ; Turner v. Walsh, [1909] 2 K. B. 


1699. .] — Cuthbert v. Creasy (1821), 4 

BU. 126 ; 4 B. R, 766, H. L. 

Annotation : — ^Befd. Parrott v. Palmer (1834), 3 My. Sc, K, 
632. 


1700 . ,] — The ct. will not allow a decree 

made fifty years ago to be ^peided from. — 
Rolph V, Thomson, Griffin v, Richards (1831), 
9 L. J. O. 8. Oh. 213, L. O. 

1701. .1 — Hicks v, Sallitt, No. 1720, post 

1702. .] — Where there is a remedy at law 

& a correspondent remedy in equity, supplement- 
ing that of the common law, & the legal remedy is 
subje(jt by statute to a limit in point of time, a 
ct. of equity in affording the correspondent remedy 
will act by mialogy to the statute, & impose on 
the remedy it affords the same limit as to time. 
Where, therefore, in the matter of enforcement of 
a legal right, the ct. of common law would, under 
the provMions of Statute of Limitations, refuse 
the enforcement after the lapse of six years from 
the accruing of the right of action, a ct. of equity 
will, where its power to grant relief is asked for 
under similar circumstances, adopt the principle 
of the statute & decline to grant such relief. 

T. advanced £12,000 to G. on the terms of 
partnership. T. made a will, leaving this money 
equedly beWeen K. & G. T. died in Dec. 1864, 
before old Co vent Garden Theatre was burned, 
which event took place in Mar. 1866. There 
had been, before Dec. 1864, negotiations between 
G. & one H. to allow G. the use of Her Majesty’s 
Theatre ; but though a sum of £5,000, part of T.’s 
£12,000, had been paid to H. under these negotia- 
tions, he had never performed his contract. G. 
finally brought an action against H. & recovered 
judgment for £6,000 ; but ultimately, after the 
death of T., yet within six years of the date of a 
bill filed by K. for an account, consented to 
accept £2,600 as a compromise. K., in Dec. 
1864, filed a bill against G, for an account of pyofits 
in the partnership with T., & of what was due to 
K. in respect thereof, under T.’s will : — Held : 
(1) the title of K. under T.’s will began in Dec. 
1854, & was barred in equity, by an^ogy to 
Statute of Limitations, the bill not having been 
filed till 1864 ; (2)_ the surviving partner not being 
a trustee for the exors. of his deceased partner, 
the payment of the £2,500 from H. within six 
years from the filing of the bill did not take the 
case out of the statute. 

If any proceeding in equity be included within 
the words of the statute, there a ct. of equity, 
like a ct. of law, acts in obedience to the statute 
(Lord Wbstbury). — Knox v. Gye (1872), L. R. 
6 H. L. 656 ; 42 L. J. Ch. 234. 

Armotationa : — As (o (1) Apld. Friend, v. Young, [1897] 2 Ch. 
421. Refd. MeyappaOhetty t>. SupmmanlanChetty, [1916] 

1 A. C. 603 ; Jay v. Jay, [1924] 1 K. B. 826. Aa to (2) 
Coned. Taylor v. Taylor (1873), 28 L. T. 189. Distd. 
Betjemannv. Betjemann, [1 895] 2 Ob. 474. Expld. Gopala 
Chetty V. Vljayaraghavaohariar, [1922] 1 A. C. 488. 
Reid. Edwards r. Warden (1874), 9 Ch. App. 496 ; Noyes 
V. Oawley (1878), 10 Ch. D. 31 ; Barton v. North StafFord- 
shire Ry. (i888), 38 Ch. D. 458 ; Re Sharpe, Re Dennett. 
Masonic & General Life Assoe. v. Sharpe, [1892] 1 Oh. 
164; Piddooke v, Buiib (1893), 63 L. f. Ch. 246 ; The, 
Pongola (1895), 73 L. T. 612 ; How v. Wlnterton, [1896] 

2 Oh. 626 ; Bolli (Doal Mining Co. v. Osborne, [1890] A. O. 
3di ; Henry v. Hammond (1013), 108 L. T. 729. QeneraRy, 
Mentd. Parker v. Lewis u878), 21 W. R. 028 ; Charles 
V. Jones (1887), 35 Ch. D. 644 ; Stanm Duties Oomr. v. 
Salting, [1007] A. 0. 449 ; (lordon v. Llolland, Holland v, 
Gordon (1913), 82 L. J. P. C. 81 ; Bank of Scotland v. 
Maoleod, [1914] A. C. 311 ; Stephenson v. Akt. Fhr 
Carton-Nagen-Industrle, [1918] A. C. 239 ; Rodriguez 
17. Speyer, [1919] A. O. 69. 

1708. .] — ^Bulu Coal Mining Co. v, 

Osborne, No. 1798, post, 

1704. Unless inequitable to do so .] — As 

cts, of equity wUl not entertain state demands, 
they have thought proper to adopt the limit of 
six years in analogy to the statute [Statute of 
Limitetions] : the pleas of the statute are ad- 
mitted in these cts. by analogfy only. Where the 
circumstances of a case are such as to make it 
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Bed , 2 . — AppHcaUon of aiatuies by analoffy : Svib - 
tecta , 1 & 2 t A * dc (fl).] 

against conscience to apply the rule founded upon 
this analogy, the ct. will not enforce it 
(Habt, V.-O.). — Stbrndalb v, Hakeixson (1827), 
1 Sim. 393 ; 67 E. B. 626. 

Annotations : — Confd. Re Greaves, Bray v. Tofield (1881), 
18 Ch. D. 551. Befd. Berrinffton v. Evans (1835), 1 Y. 
& O. Ex. 434 : St. John v. Boughton (1888), 9 Sim. 219 ; 
Woodgate v. Field (1842), 2 Hare, 211 ; Watson v. Biroh 
(1847), 15 Sim. 523 : Bennett v. Bemara (1848), 11 L. T. 
O. S. 375 ; Manbv v. Manbv (1876), 3 Ch. D. 101. Mentd. 
Thomas v. Griffith (1860), 2 De G. F. & J. 555. 


1705. .] — It may be true that although 

a ct. of equity may consider itself boimd, & may be 
boimd for certain purposes, by the Statute of 
Limitations, it is not bound to give relief in every 
case where under analogous circumstances the 
Statute of Limitations would not have applied 
at law (Knight-Bbuce, V.-C.). — Sibbering v. 
Balcabbas (Earl) (1860), 3 De G. & Sm. 736 ; 
19 L. J. Ch. 262 ; 16 L. T. O. S. 245 ; 14 Jur. 
753 ; 64 E. B. 682. 

Annotations : — Refd. Haroourt v. White (I860), 28 Beav. 
303 ; Spackman v. Evans (1868), L. H. 3 H. L. 171 ; 
Browne v, McClintook (1873), L. R. 6 H. L. 434 ; Carey 
V. Cuthbert (1873), 22 W. R. 249. 

1706. .] — Tbotteb V, Maclean, No. 


— Gibbs v. Guild, No. 1819, 


1797, poet. 

1707. 

poet, 

1708. .1 — The limitations imposed by 

8. 2 of Civil Procedure Act, 1833 (c. 42), are not 
applicable to an action by remaindermen against 
the exors. of a deceased tenant for life in respect 
of d^c^e to the estate during his lifetime by reason 
of his f^u^ to fulfil his obligation to repair. Such 
an action is not based on tort, but on the equitable 
principle that where a person accepts a benefit 
under a will on condition that he shall discharge 
a certain liability, he takes the benefit cum onere, 
& a ct. of equity will not apply to the equitable 
remedy the limitation contained in s. 2 of the Act 
as to the time within which the action must be 
brought, — Jay v. Jay, [1924] 1 K. B. 826 ; 93 
L. J. K. B. 280 ; 130 L. T. 667, D. C. 

Annotation : — Mentd. Re Field, Sanderson v. Young, [1925J 

1 Ch. 636. 


1709. Only If cases analogous — Real & per- 

sonal property.] — No doubt equity, in the case of 
an equitable debt, follows the simple analogy 
afforded to it by the law applicable to a legal debt ; 
but I never heard that a ct. of equity is under 
any obligation to follow as regards personal 
estate, the analogy of a statute which applies to 
real estate. That is not an analogy within the 
application of the rule that equity follows the 
law (Kay, J.). — Mellebsh v. Brown (1890), 46 
Ch. D. 226 ; 60 L. J. Ch. 43 ; 63 L. T. 189 ; 88 
W. B. 732. 

Ann^ation : — ^Befd. Re Stncley, Stucley v. Kekewlch, [1906] 
1 Ch. 67. 


1710. .] — Re Sharpe, Re Bennett, 

Masonic & General Life Assurance Co. v, 
Sharpe, No. 1653, ante. 


Sub-sect. 2. — Particular Instances. 

A. In General, 

1711. Ejectment.]— Length of time which wifi 
not bar an ejectment shall not bar a bill in equity. 
—Cook v. Arnham (1734), 3 P. Wms. 283 ; Cas. 


temp, Talb. 86 ; 2 Eq. Cae. Abr. 286 ; 24 E* B. 
1066, L. 0. 

Annotations : — ^Mentd. Chapman v, Gibson (1791), 3 Bro. 
O. O. 229 ; Whittog v. wfite (1792), 2 Cox, E<1. Oae* 2^0 J 
Kidney v. CouBsmaker (1806), l2 Vea. 136. 

1712. Impeachment of annuity.] — ^An annuity 
granted on 1790, the grantee of which died in 
1794, & the interest of which was regularly paid 
till 1800 without objection, shall not be impeached 
for a supposed defect of consideration, which 
might have been explained by the grantee if living. 
Semble : an annuity paid without objection for 
more than six years shall be protected by analogy 
to Statute of Limitation agaixist any such objection 
dehors the memorial, without strong reasons to the 
contrary. — Ex p. Maxwell (1801), 2 East, 86 ; 
102 E. B. 301. 

Annotations: — Consd. Falrcloth v. Gumey (1833), 9 Bing. 
622. Reid. WllliamB v. Hookin (1818), 8 Taunt. 435 ; 
WUliamBon v. Goold (1823), 1 Bing. 234. 

1718. Recovery of debt.] — A debt, which could 
not be recovered in an action against a plea of 
Statute of Limitations, nor in equity by analogy 
to it, not admitted under a commission of bkpcy. — 
Ex p, Dewdney, Ex p. Seaman (1809), 16 Ves. 
479 ; 2 Rose, 69, n. ; 33 E. R. 830, L. C. 

Annotations: — Consd. Burke r. Jones (1813), 2 Ves. & B. 
275. Apprvd. Re Dewdney, Ex p. Roffey (1815), 2 Rose, 
245. Expld. Mavor v. Pyne (1825), 3 Bing. 285 ; Fuller 
». Redm^ (No. 2) (1859), 26 Beav. 614. Consd. Adams 
V. Waller (1866), 35 L. J. Ch. 727. Reid. Jellls v. Mount- 
lord (1821), 4 B. & Aid. 256; Jones v. Scott (1831), 1 
Russ. & M. 255 *, Shewon v. Vanderhorst (1831), 1 L. J. Ch. 
107: Re Brakonric^e (1847), 10 L. T. O, S. 249 : Briggs 
V. Wilson (1854), 5 De G. M. & G. 12 ; Midgley v. Mldgley, 
[1893] 3 Ch. 282 ; Re Fleetwood & District Mectrlo Light 
& Power Syndicate, [1916] 1 Ch. 486. Mentd. Re Worsley, 
[1901] 1 K. B. 309. 

1714. .] — Re Dewdney, Ex p. Bopfey 

(1816), 2 Rose, 246 ; 19 Ves. 468 ; 34 E. R. 890. 
Annotation: — Mentd. Re BaiUie, Ex p. Greenwood (1834), 

3 Deac. & Ch. 398. 

1715. Suit for specific performance — Remedy at 
law barred.]— Statute of Limitations cannot be 
pleaded to a suit for specific performance. 

If there has been such a lapse of time that the 
ct., proceeding upon a rule adopted by analogy to 
Statute of Limitations, would refuse to enforce 
specific performance ; these circumstances, if 
not disclosed in the bill so as to enable deft, to 
demur, ought to be stated in the plea ; & the ct., 
for the purpose of applying its own rule, will advert 
to the statute, though not pleaded. — Talmash v, 
Mugleston (1826), 4 L. J. O. S. Ch. 200. 

1716. .] — By a memorandum, dated 

26, 1874, it was witnessed that deft, deposited 

with pltf. certain title deeds by way of equitable 
mtge. for £6,000 & interest. Deft, also agreed to 
pay to pltf. on demand £6,000 & interest, & to 
execute a proper mtge. with all the usual powers 
& authorities usually given to a mtgee. This 
memorandum was not under seal. ^ interest 
was paid under this agreement, & nothing was done 
until about eleven years after the date of it, when 
this action was brought for the specific performance 
of the agreement. At the trial it was declared 
that pltf. was entitled to a lien on the property 
comprised in the deeds for the money advanced, 
& to have the agreement specifically performed, 
but that was without prejudice to d^.^B right to 
insist on Statute of limitations as a defence against 
any principal sum or interest. The question was, 
whether pltf. was entitled to have in the mtge. 
a covenant for principal & interest. The statute 
was relied on as a bar to any such right. A 
correspondence had in 1886 passed between the 


PART VII. SECT. 2, SUB-BEOT. 2.— A, 

^ hi eqtUty In analogy to the Statute of liml- 

laiiona at law.— B lxkb e. Fosraa (1813), 2 BaU & B, 887, 402 ; r««Nfc7l823), 4 Bll. 140 ; 2 Moi:367. n.— XR. 
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parties in which pltf. had demanded an account 
of how matters stood between them. Deft, 
answered that he was unable to make out the 
account, but that he should be glad to leave the 
whole thing entirely in pltf.’s hands, & adopt 
whatever he suggested. He edso wrote ; “ There 
IS o^y one thing which gives me uneasiness, which 
IS, that, should I survive you, your exors. might 
sell the land at a forced sale for little or nothing, 
& make a claim against me, which I have no funds 
to meet ” : — Held : deft.’s letters amounted to an 
admission of his liability to account, also of his 
present habiUty to pltf. ; there was nothing in 
those letters to prevent the admission from carry- 
ing with it a promise to pay ; <fe the case was taken 
out of Statute of Limitations, & pltf. was entitled 
to have a covenant for the payment of principal 
& interest. 

The agreement is not under seal, therefore the 
debt thereby referred to is not grounded on any 
contract, according to the words in the statute of 
James [Statute of limitations, 1623 (c. 16)]. 
Therefore, if at the end of six years an action had 
been brought either to recover the £6,000 <fe interest 
therein mentioned, or for breach of covenant to 
execute a mtge. at law, the statute of James would 
have been a complete bar ; & it seems to me quite 
contrary to the principles on which a ct. of equity 
acts, or to the way in which it obeys or follows the 
Statute of Limitations, that the remedy at law being 
barred, the ct. should decree specific performance 
or give effect to these stipulations (Stirling, J.). — 
Firth v. Slingsby (1888), 58 L. T. 481. 

An^iaiiona Re Buskin, Ex p. Farlow (189J), 15 

K. 117 ; Barnes v. Glentoii, [1899J 1 Q. B. 885. 

1717. Specialty debt — Bond collateral to mort- 
gage.] — Where a bond is entered into as a collateral 
security for money secured by mtge., & the interest 
being in arrear, the mtgee. takes possession & 
remains in possession upwards of twenty years 
without taking interest otherwise than by receijit 
of rents & profits, qu. : whether his remedy on 
the bond is not barred in equity as well as at law 
by Statute of Limitations. — White v. Hillacre 
(1839), 3 Y. & C. Ex. 597 j 4 Jur, 102 ; 160 E. R. 839. 

Annotations: — Mentd. Maroon v, Bloxam (1856), 11 Exch. 

586 ; Boevor v. Lack, Beevor v. Lawson (1867), L. R. 

4 Eq. 537 ; Jennings v. Jordon (1881), 0 App, Cos. 698 ; 

Harter v. (dolman (1882), 19 Ch. D. 630 ; Pledge v. White 

(1896), 65 L. J. Ch. 449. 

1718. Sale of realty for payment of debts.] — 

As a general rule, in the case of sales under power 
implied from a charge of debts, a period of twenty 
years from the death of testator is, by analogy to 
the period of limitation for specialty debts, to be 
taken as the period within which no purchaser is 
to be entitled to inquire whether there are debts 
in existence rendering the sale necessary. — 
Re Tanqueray-Wiixaume & Landau (1882), 20 
Ch. D. 465 ; 51 L. J. Ch. 434 ; 46 L. T. 542 ; 30 
W. R. 801, C. A. 

Annotations: — ^Expld. Re Whistler (1887), 35 Ch. D. 561. 

Consd. Rc Venn & Furze’s Contract, [i894] 2 Ch. 101. 

Reid. Re Vorrell’s Contract, (1903] 1 Oh. 65. Mentd. 

Marshall v. Gingell (1882), 21 Ch. D. 790 ; Re Be Burgh 

liawaon, De Burgh Lawson v. De Burgh Lawson (1889), 

41 Ch. D. 568; Re Lashmar, Moody v. Penfold (1890), 

60 L. J. Ch. 143 ; Re Stokes, Parsons v. Miller (1892), 67 

L. T. 223 ; Re Brooke, Brooke v. Brooke (1893), 63 L. J. Ch. 

159 ; Re Adams & Perry’s Contract (1899), 80 L. T. 149 ; 

Solomon v. Attenborough, [1912] 1 Ch. 451. 

1719. Action for waste.] — Where after legal 
waste has been committed time has run so as to 
bar the legal remedy in respect thereof, the remedy 
in equity is also barred. 


In a case of legal waste in cutting timber com- 
mitte(i by a tenant for life, the Statute of 
Limitations begins to run as against the remainder- 
man from the time of the waste being committed, 
or at all events from the time when the proceeds 
of the timber became money in the hands of the 
wrongdoer, &; not from the time when the estate 
in remainder falls into possession. — H igginbotham 
V. Hawkins (1872), 7 Ch. App. 670 ; 41 L. J. Ch, 
828 ; 27 L. T. 328 ; 20 W. R. 965, L. JJ. 
Annotation: — Mentd. Dashwood v. Ma^ac, [1891] 3 Ch. 

306. 

1720. Arrears of interest — Money In coiurt under 
Lands Clauses Acts.] — Re Stead’s Mortgaged 
Estates, No. 1008, ante, 

1721. On legacy.] — T homson v. East- 

wood, No. J342, ante. 

1722. Partnership claim.] — At a meeting of the 
partners in a cost-book mine held in 1874, it was 
stated that the mine was £2,003 in debt, & a call 
of £25 was made upon each of the six shares in 
the mine. Two of the partners did not pay this 
call, & were in arrear for other calls. At sub- 
sequent meetings in June, 1874, the shares of 
these partners were declared to be forfeited. 
These two partners took no steps as to the mine 
until July, 1879, when they made a claim, & in 
Sept. 1880, they brought an action, alleging that 
the shares had not been regularly forfeited, & 
claiming to be still partners. It appeared that 
the mine was in debt in 1878: — Held: even 
assuming the shares not to have been regularly 
forfeited, pltfs., under the circumstances, could 
not, after lying by for more than six years, success- 
fully assert their claim to be partners. 

The time during which they lie by being more 
than six years, I consider the analogy of the 
Statute of limitations to be one which is applic- 
able (Kay, j.). — Rule v. Jewell (1881 ), 18 Ch. D. 
060 ; 29 W. R. 755. 

Annotation: — Mentd. Lambert r. Addison (1882), 46L. T. 20. 

1723. Relief against forfeiture — Non-payment of 
rent.] — Relief against forfeiture for nonpayment 
of rent is not confined to the case impliedly referred 
to in the C. L. P. Act, 1852 (c. 76), namely, recovery 
by process of law, but will extend also to a case 
where there has been peaceable resumption of 
possession without such process. Such relief will 
be given to a mtgee. to whom the trustee in bkpey. 
of the lessee has assigned the lease. The time for 
applying for relief is, however, by analogy to the 
statute, limited to six months after recovery of 
possession. 

In such a case pltf., an equitable mtgee. to whom 
a lease had been assigned by the trustee in bkpey. 
of the lessee, was declared to be entitled, on 
payment of the arrears of rent, to enjoy the demised 
land according to the lease already in existence. 
But no damages can be awarded to pltf. as com- 
pensation in respect of the time during which he 
has been kept out of possession. — H oward v, 
Fanshawe, [1895] 2 Ch. 681 ; 64 L. J. Ch. 666 ; 
73 L. T. 77 ; 43 W. R. 645 ; 39 Sol. Jo. 623 ; 13 
R. 663. 

Annotations: — Mentd. Huniphroyrt w. Morkm, [1905] 1 Ch. 

730 ; Dm’oll v. Greud (1914), 84 L. J. K. IL 130. 

B. Accounta, 

(a) In General, 

1724. How far account carried back — Master & 
apprentice.] — F incham v, Hobbs (1678), Cas. temp. 
Finch, 370 ; 23 E. R. 203. 


PART VII. SECT. 2. SUB-SECT. 2.— 
B. (a). 

d. Oeneral rule.] — The exception 
in the Statute of Limitations extends 

J. — VOL. XXXII. 


to actions of 6U30ount, not to actions 
of assumpsit on open accounts. — 
Russell v. Robertson (1844), 1 

U. C. R. 235.— CAN. 
e. .] — The statutable bar may 


afford au analogr in the case of a 
decree for payment of money, but to 
a decree to account no time Is a bar. — 
Ongb V. Truelook (1828), 2 Mol. 31. 
"-"IR# 
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Sect, 2- — Application of statutes hy analogy : Suh- 
sect. 2, B, (ff), (h)i (c)> jd) <fc fg).] 

1726. Six years— Analogy to action for 

mesne profits.] — Devise in trust to dispose of the 
premises unto & amongst tJie devisee’s four children 
m such manner, shares, etc., as lie should by deed 
or will appoint. One dying in the life of his 
father, before appointment : — Held : entitled to 
a fourth ,* the father after that child’s death having 
appointed three-fourths to his three surviving 
children respectively. Account of rents & profits 
confined to six years by analogy to the action for 
mesne profits. — Reade v. Reade (1801), 5 Ves. 
744 ; 31 E. R. 836, L. C. 

Annotatiom : — Mentd. Castertou v. Sutherland (1804), 9 

Ves. 445 ; Butcher v. Butcher, Gooday v. Butcher (1812), 

1 Ves. & B. 79 ; Ricketts v. Loftus (1841), 4 Y. & O. Ex. 

519 : Fry v. Capper (1853), 2 W. R. 136 ; Pasko v. Haael- 

fuot (1863), 9 L. T. 75. 

1726. Period not obligatory — Claim for 

tithes.] — Ots. of equity are not bound in tithe 
causes to any limitation of time ; but for con- 
venience it has been usual to confine the account 
to a period of six years whore the ct. sees no reason 
to depart from such usage. 

As to the time from whence the account must be 
decreed. Notwithstanding cts. of equity are not 
bound in a tithe cause to any fimitation of time, 
for it is a great mistake to consider the usual 
period of six years to which the ct. generally con- 
fines itself for its own convenience & that of tlie 
parties & I should always consider myself bound to 
observe that limitation unless I saw some reason 
to the contrary ; yet as I do not see any such 
reason in the present case I sliall coniine the decree 
for an account to the period of six years before the 
filing of the bill (Richards, C.B.). — St. Paul’s 
(Warden, etc.) p. Lincoln (Bp.) (1817), 4 Price, 
65 ; Wils. Ex. 1 ; 146 E. R. 395, Ex. Ch. 

Annotation : — Mentd. Vivian v. Cochrano (1855), 4 Dc G. M 

Sc Q. 818. 

1727. .] — Dean v. Thwaite, No. 1796, 

post. 

1728. Claim of client against solicitor.] 

— The time within wliich a client must assert his 
right, as against his solr., to obtain or, in case of 
error, to open, an account is not limited to six 
years, or to any other definite period, — Cheese v. 
Keen, [1908] 1 Ch. 245 ; 77 L. J. Ch, 163 ; 98 
L. T. 316 ; 24 T. L. R. 138. 

1729. Bon& fide possession — No trust, in- 

fancy or fraud — When account taken from filing of 
biU.] — B., being lady of the manor of W., upon the 
occasion of her marriage in 1796, conveyed it, 
together with other property, both real & personal, 
to trustees, to hold on such trusts as she sliould by 
deed or will appoint, & subject thereto, for her for 
life, with remainders over ; & there was a power 
for the trustees to purchase land with the personal 
property, which land was to be held upon the same 
trusts. In 1801 an Act of Parliament was passed 
for inclosing the common lands of the manors of 
W. & C., & the comrs. were directed to make 
allotments to the several parties interested in the 
common lands situate in W. &; C., «fe to make an 
allotment to the lord or lords, lady or ladies, of 
the soil of the said commons, to be a full com- 
pensation for his, her, or their right or rights in 
& to the soil of the said commons & waste lands 
respectively. Under this Act the comrs. allotted 
lot No. 1 to the lord of the manor of W. (B.’s 
trustees) as compensation for his interest in the 
soil of the manor ; & they allotted lots 2, 8, 4, & 5 
to certain copyholders of the manor of W. In 
1804 the trustees of B.’s settlement purchased, 
with moneys comprised in the settlement, ‘lots 


2, 3, 4, & 6, which were duly surrendered to them. 
B., by her win or testamentary appointment 
appointed “ all that the manor or lordship, or 
reputed manor or lordship of W., together with all 
courts leet, courts baron, fines, quit rents, & profits 
of courts, & all other the rights, members, privileges, 
advantages, & appurtenances to the said manor 
belonging or appertaining,” & other property, 
which she described, to H. for life, remainder to 
the first & other sons of the body of H, successively, 
& the heirs male of thftir bodies ; & she gave the 
I residue of her real estate in W. to trustees in fee, 
upon trust to sell & pay debts. She made several 
codicils to her will, in one of which she recited 
(erroneously in point of fact) that she had in the 
gift of the residue included certain copyhold 
cottage ; & she thereby revoked the residuary 

gift, so far as it related to that & another copyhold 
cottage of the manor of W., & appointed them to 
two of her servants. B. died in 1813, & in 1814 
the appointees of the residue, assuming that those 
lots 1, 2, 3, 4, & 5 were included in the gift of the 
residue, sold them to D., who remained in 
possession of them up to the time of his death in 
1835 ; & deft., S., purchased them from D.’s 

trustees, & had been in possession ever since 1837. 
Pltf., as heir male of the body of H., became 
entitled as appointee of the manor, etc., in 1831, 
but did not attain his majority until 1849 : — 
Held : pltf. was entitled to an account of rents 
& profits from the accruer of his title in 1831. 

In cases of a ho7id fide adverse possession, where 
there is no trust, no infancy, no fraud, it is not 
according to the course of the ct. to carry back the 
account beyond the filing of the bill. Real 
Property Limitation Act, 1833 (c. 27), does not 
apply to this case, as it cannot be considered a 
suit for the recovery of arrears of rent, but rather 
a suit by an infant, on attaining twenty-one, against 
liis guardian for an account, 

I should be very loatli to introduce the applica- 
tion of a different rule to what is technically an 
equitable estate from that which is applicable 
to what is technically a legal estate ; there is 
no real difference between the cases, & the same 
principle ought to be acted on in each (Lord 
Cranwortii, O.). — IIicKS V. Sallitt (1854), 3 
De G. M. & G. 782 ; 2 Eq. Rep. 818 23 L. J. Ch. 

571 ; 22 L. T. O. S. 322 ; 18 Jur. 915 ; 2 W. R. 
173 ; 43 E. R. 307, L. C. & L. JJ. 

Annotations : — Expld. Hickman v. Upsall (1876), 4 Ch. D. 

144. Beld. Schroder v. Schroder (1854), Kay, 578; 

Penny v. Allen Q857), 7 De G. M. & G. 409 ; Thomson v. 

Eastwood (1877), 2 App. Oas. 215. Mentd. Hojio v. 

Liddell, Liddell v. Norton (1855), 21 Beav. 183 ; Nannoy v. 

Williams (1856), 22 Beav. 452 ; Hicks v. Hasting (1857), 

3 IC. & J. 701 ; Howard v. Shrewsbury (1874), LTr. 17 Eq. 

378 ; He Raynor, Rayner v. Rayner, fl904] 1 Ch. 176. 

1730. ,] — Hickman v. 

Upsall, No. 952, ante. 

1731. From accruer of title.] — Hicks v- 

Sallitt, No. 1729, ante. 

(6) Charities. 

See Charities, Vol. VIII., pp. 381, 382, Nos. 
1941, 1962. 

(c) Executors. 

See Executors, Vol. XXIV., pp, 686, 687, Nos. 
712.5-7127. 

(d) Infants. 

See Infants, Vol. XXVIII., pp. lOO, 101, 103, 
Nos. 483-490, 509-611. 
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(e) Partners. 

1732. Whether limitation applicable — After de- 
termination of partnership.] — In Mar. 1832, defts. 

B. & C., who were then in partnership as solrs., 
were employed by A. to lay out £500 on mtge. 
They lent the money to L. on the mtge. of certain 
premises, & retained possession of the mtge. deed. 
The premises were afterwards sold subject to the 
mtge., & the purchaser paid C. the £600 & interest, 
but without the knowledge of B., & the deed was 
given up to the purchaser by O., but no receipt was 
indorsed thereon, nor was any reconveyance or 
receipt executed or signed by A., who was not 
informed that the money had been paid. In 
Dec. 1832, C., without the knowledge of B., 
returned to the purchaser £300, & received back 
the mtge. deed, & no part of the £500 was paid to 
A. Interest, at first on the £500, & then upon the 
£300, was paid to C. by the purchaser ; & entries 
were made in the books of defts., giving credit to 
A. for interest on tlie £500, & debiting him with 
interest paid to his agent. In July, 1838, defts. 
dissolved partnership. Up to the dissolution, 
interest on the £500 was regularly paid to the agent 
of A. by C., by cheques drawn by defts. on their 
bankers ; &, after the dissolution, it was paid by 

C. , sometimes in cash & sometimes by cheques on 
his own banker. In some of the receipts the money 
was described as interest upon a mtge. A. died 
in May, 1840. In Dec. 1846, the purchaser paid 
C. the £300 & interest, & received from him the 
mtge. deed. B. was ignorant of the receipts & 
payments subsequent to the investment of the 
£500, until 1849. In 1848, pltfs., the exors. of A., 
first discovered that the mtge. money had been 
repaid : — Held : under the above circumstances. 
Statute of Limitations was a bar to the action ; 
also, no action would lie against B., inasmuch as 
the subsequent receipt of the mtge. money by 0. 
was wholly unauthorised, & not within the scope 
of the partnership business. — SiMS v. Brutton 
(1850), 5 Exch. 802 ; 20 L. J. Ex. 41 ; 16 1.. T. 
O.S. 173; 155E. K. 351. 

A nnolations : — Befd. lie Somom;!, Somoi-set v. I’ouloit, 

[1891] I Ch. ‘231. Mentd. Gordon v. James (1885), 53 

L. T. 641. 

1733. .] — On a bill to dissolve a 

partnership & take the usual accounts, although 
the partnership had been discontinued more than 
six years before the filing of the bill, the ct. directed 
the accounts to be taken, notwithstanding that 
deft, insisted on Statute of Limitations as a bar. — • 
Miller V. Miller (1869), L. R. 8 Eq. 499. 

Annotation: — Dbtd. Noyes v. Crawley (1878), 10 Ch. D. 31. 

1734. .j — In 1858 pltf. & deft, entered 

into partnership transactions which came to a final 
termination in 1861, when deft, admitted that 
£787 was due to pltf., but he never subsequently 
made any admission of the debt, or promise to pay. 
Pltf. brought an action for an account of the 
partnership dealings : — Held : Statute of Limita- 
tions could be set up on demurrer ; & was a good 
defence to a claim fur the partnership accounts. — 
Noyes v. Crawley (1878), 10 Ch. D. 31 ; 48 
L. J. Ch. 112 ; 39 L. T. 267 ; 43 J. P. 270 ; 27 
W. R, 100. 

Annotation : — Consd. The Pongola (1895), 73 Ij. T. 5 12. 


1735. .]— It is settled that after a 

partnership has ceased any claim on simple con- 
tract by one former partner against the others 
in respect thereof, is, primd fa^e, subject to be 
barred after the expiration of six years. On the 
other hand, while a partnership is continuing, there 
is no authority for suggesting that a claim between 
the partners is affected by the statute [Statute of 
Limitations, 1623 (c. 16)]. There is no authority 
for saying that a partner who does nothing for 
six years loses all remedies against his co-partners. 
Time only begins to run against him from an act 
of exclusion (Kay, J.). — Barton v. North 
Staffordshire Hy. Co. (1888), 38 Ch. D. 458 ; 57 
L. J. Ch. 800 ; 58 L. T. 549 ; 36 W. R. 764 ; 4 
T. Ti. R. 403. 

Annotations : — Befd. The I’ongola (1895), 73 L. T. 512 ; Re 

Severn & Wyc tfc Severn Bridge Ry., [1896] I Ch. 5.59. 

Mentd. Barton v. L. ife N. W. Ry., Same v. Scindo, Pnnjaub 

& Delhi Ry. (1889). 5 T. L. R. 644 ; Oliver v. Bank of 

England, [1902] 1 Ch. 610. 

1736. Action against representatives 

of deceased partner.] — A. & W. were partners in 
trad(‘. A. (the partnership accounts being un- 
settled) died, leaving W. one of his exors., & B., 
an infant, Ids residuary legatee. On B.’s attaining 
twenty-one, lie executed a general release to A.’s 
exors., “ save & except, neveitheless, & "without 
prejudice to the share & interest late of the 
testator A, of & in such outstanding creditors of his 
co-partnership witli W. as had not been received 
& accounted for as aforesaid.” After this release 
was executed VV. made several payments to B. in 
respect of moneys received on account of the 
partnei*ship. W. died, & G. & M., his exors., 
accounted to B. for sums to which A. had he been 
alive, would have been entitled. On bill filed by 
B. against the representatives of W. the ct. 
directed the accounts of what was due from W. to 
A. at A.’s death, wdiat became due from W. to A.’s 
estate, &. wliat since W.’s death had been received 
by liis representatives in respect of debts duo to 
the partnership firm, to be taken. 

The statute is not applicable in the case of an 
exor. (Knight Bruce, L.J.). — Allen v. Wilson 
(1851), 18 L. T. O. S. 180, L. J. 

1737. -- — Outstanding assets & 

liabilities.] — The estate of one of two partners is 
not, after his death, discharged from a partnership 
debt by the circumstance that the creditor con- 
tinues his transactions with the survivor, & foi*- 
bears, for some years, at the survivor’s request, 
to take any steps to enforce payment of his debt. 
Secus, where the transactions show that the 
creditor has accepted the liability of the survivor in 
discharge of the liability of the partnership. After 
the death of one of two partners, the survivor 
cannot set up Statute of Limitations as a bar to a 
demand against the assets of deceased. Qu. : 
whether deceased’s representatives can set up the 
statute, so long as the survivor continues liable 
to the payment of the debt, & deceased’s estate 
is consequently liable to be called upon by the 
survivor for contribution. — Winter v. Innbs 
(1838), 4 My. & Or. 101 ; 2 Jur. 981 ; 41 E. R. 40, 
L. C. 

Annotations : — Consd. Way v. Bassott (1845), 5 Haro, 55. 

Distd. Brown v. Gordon (i863), 22 L. J. Ch. 65. Bdld. 

Fordham v. Wallis (1853), 10 Haro, 217 ; Thompson v, 

tho dissolution of the partnership, 6c 
at the end of six years from that date 
is a bar to an action for accounts, 
although one of the partners has con- 
tinued the partnership business & got 
in outstajiding accounts within six 
years. — Smith v. Smith, [1926] N. Z. 
L. R. 311.— N.Z. 

1782 V. ,3 — ^Mostkrt v. 

Mostebt, [1913] T. P. D. 266. — S. AF. 

L L 2 


PART VII. SECT. 2, SUB-SECT. 2.— 
B. (e). 

1732 i. Whether limitation applicable 
— -After determination of partnership. ] — 
In partnership suits tho defence of the 
Statute of limitations is not available 
unless six years have elapsed before 
the filing of the bill since the dealings 
of the partners wholly ceased. — 


Storm v. Cumberland (1871), 18 Gr. 
245.~-CAN. 

1732 ii. .] — CJOTTON V. 

Mitchell (1883), 3 O. R. 4‘21. — CAN. 

1732 iii. .] — Faybv. Roumb- 

oou« (1918), 42 O. L. R. 435 ; 14 

0. W. N. 50 ; 42 D. L. R. 533.— CAN. 

1732 iv. .] — Statute of Limi- 

tations begins 1o run from the date of 
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Sect, 2. — Application of statutes by analogy: Sub- 
sect. 2, B. (e) & (/), C. D,] 

Waithnian (1856), 8 Drew. 628. Mentd. Mills v. Boyd 

(1842), 6 Jut. 943 ; Harris v. Farwell (1851), 15 Beav. 31 ; 

Re Smith, Knight, Exp. Gibson (1869), 4 Ch, App. 662. 

173 g. .] — Wliere a partner- 

ship is dissolved by the death of one of the parties 
Statute of Limitations will not, in general run 
against the representatives of the deceased partner 
or against the surviving partner, so long as there 
are any outstanding assets to be got in, or liabilities 
to be oischarged. Sernible : Statute of Limitations 
might possibly run in Case six years elapsed without 
any assets being got in at all. — Millington v. 
Holland (1869), 18 W. R. 184. 

1739. .] — The right of a 

surviving partner to the partnership assets is 
absolute. There is no fiduciary relation between 
him & the representatives of his deceased partner : 
but he is liable to account for the partnership 
assets, &, in taking such account, Statute of 
Limitations is applicable. — Taylor v. Taylor 
(1873), 28 L. T. 189. 

Annotation : — Mentd. Stamp Duties Comr. r. Salting, [1907] 

A. C. 449. 


1740. Action against surviving partner 

— Outstanding assets & liabilities.] — Winter v. 
Innes, No. 1737, ante. 

1741. .] — Millington v. 

Holland, No. 1738, ante. 

1742. .] — Knox v. Gye, 

No. 1702, ante. 

1743. Accounts carried on into new 

partnership.] — A father his two sons, J. dc G., 
carried on business together as partners from 1856 
to 1886, when the father died. There were no 
arts, of paHnership, & no settled accounts. After 
the father’s death the two sons carried on the 
business as partners without winding up the old 
partnership & without coming to any settled 
account. J. died in 1893, & his extrix. brought 
an action against G. for an account of the partner- 
ship dealings since the father’s death in 1886. 
G. claimed to have the accounts of the old partner- 
ship taken from 1856, alleging that he had recently 
discovered, as he proved to be the fact, that J. 
during his father’s lifetime fraudulently drew more 
than his share from the partnership funds, & that 
the fraud was concealed from his co-partners : — 
Held: (1) although the old partnership was 
terminated by the death of the father, the Statute 
of Limitations was no bar to taking the accoimts 
before that date, the accounts having been carried 
on into the new partnership without interruption 
of settlement ; (2) if the Statute of Limitations had 
applied, the fact that there had been concealed 
fraud would have been a bar to its operation, 
although such fraud might have been discovered 
at the time by G. if he had used due caution ; a 
partner being entitled to rely on the good faith of 
his co-partners. — Betjemann v. Betjemann, [1895] 
2 Ch. 474 ; 64 L. J. Ch. 641 ; 73 L. T. 2 ; 44 W. R. 
182 ; 12 R. 455, C. A. 

Annotation :~A3 to (1) Consd. The Pongola (1895), 73 L. T 

512. 


1744. During continuance of partnership.] 


— ^Barton v. North Staffordshire Ry. Co., No. 
1736, ante. 

1745. — .] — The relations between co- 

owners of a vessel engaged in foreign voyages & 
her managing owners are, in the absence of any 
evidence to show that each voyage is a separate 
trading transaction, to be treated, in relation to 
the profit & loss on her voyages, as a continuous 
partnership or agency, as the case may be. Con- 
sequently the nile as to partnership accounts 
applies, the accounts may be gone into without 
any limit as to time, & Statute of Limitations does 
not apply so long as the partnership or agency is 
continuous. — The Pongola (1896), 73 L. T. 512 ; 
8 Asp. M. L. C. 89. 

See^ also. Part II., Sect. 6, sub-sect. 2, P., ante, 

( f ) Trustees. 

1746. Period of accountability — Accruer of title.] 

— Hicks v. Sallitt, No. 1729, ante. 

1747. .] — (1) A cestui que trust of real 

estate under a will was discharged in 1825, under 
Insolvent Act, but omitted the estate from his 
schedule. In 1831 he became bkpt., & his assignee 
in bkpey. took a conveyance of the legal estate 
from the trustee in trust for the creditors under 
the bkpey. : — Held : it thereby became vested in 
him upon an express trust, viz., that declared by 
the wiU, the benefit of which belonged to the 
creditors under the insolvency, & on a bill being 
filed by the assignee in insolvency in 1853, Beal 
Property Limitation Act, 1833 (c. 27), afforded 
no defence to the recovery of the estate or the 
mesne profits. 

(2) It appearing that the assignee in bkpey. had 
entered into the receipt of the rents with notice of 
the insolvency, & had acted in defiance of the title 
under it : — Held : not a case for limiting the time 
from which the account was to bo taken. — 
Sturgis v. Morse (1858), 3 De G. & ,T. 1 ; 44 E. R. 
1169, L, JJ. ; affg. (1857), 24 Beav. 541. 

A nnotations : — As to ( 1 ) Apld. North Amorioan Lund & 

Timber Co. v. Watkins (1904), 73 L. J. Ch. 626. Refd. 

Vanev. Vauo (1872), 8 (’h. App. 383. 

1748. .] — On the death of A. B., tenant 

for life of certain estate, a bill was filed to deter- 
mine the question who was entitled to the estates, 
the two claimants being a married woman & a 
lunatic. Pending the suit, the trustee of the 
married woman, who was also committee of the 
lunatic, received the rents & paid them to the 
married woman, believing her to be entitled, & she 
& her husband took possession of part of the 
property. The ct. then decided that the other 
claimant, the lunatic, was entitled to the estates 
as tenant in tail. The lunatic died, & a bill was 
filed by his representative, five years after his 
death, praying an account of the rents received by 
the trustee & committee & handed over to the 
married woman, & an occupation rent against the 
husband, & that the separate estate of the married 
woman might be charged with the amount paid to 
her: — Held: (1) under the circumstances of the 
case, the rule as to giving rents only from the time 
of filing the bill did not apply, & claimant was 


1743 i. Accounts carried 

on into neu) partnership.] — When a 
partnership is determined by death, & 
the surviving partners continue to 
carry on the business, Limitation Act 
is no bar to taking the accounts of the 
now partnership by going into the 
accounts of the old partnership which 
have been carried on into the new 
partnership without interruption or 
settlement. — Ahinsa Bibi v. Abdttl 
Kadkr Saheb (1901), I. L. R. 25 Mad. 


26.— IND. 

1744 i. During continuance of 

partnership .] — In a partnership suit it 
was held that the defence of the 
Statute of Limitations could not be 
raised under the common decree direct- 
ing an account of the partnership deal- 
ings & transactions. — Carroll v. 

COLES (1870), 17 Gr. 629.— CAN. 

1744 ii. .] — Whlleapekrtner- 

ship is subsisting. Statute of Limita- 


tions has no application In an action 
for an accoimt. — Fook Luno Firm v. 
Lai Yuen Firm (1912), 7 Hong Kong 
L. R. 150.— HONG KONG. 


PART VII. SECT. 2, SUB-SECT. 2.— 
B. (f). 

f. Period of accountability.] — Mu- 
hammad HABIBULLAHKHANe. SaJDAK 
Husain Khan (1884), I. L. R. 7 All. 25. 

—IND. 
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Part VII. — Equity and the Statutes of Limitation. 


entitled to the rents during the life of the lunatic ; 
(2) the trustee was liable to account for such rents 
as he had received ; (3) the husband was liable for 
an occupation rent, but the separate estate of the 
married woman was not liable, there having been 
no specific contract on her part. — W right v. 
Chard (1860), 1 De G. F. & J. 667 ; 29 L. J. Ch. 
416 ; 2 L. T. 104 ; 6 Jur. N. S. 470 ; 8 W. K. 334 ; 
45 E. R. 481, L. JJ. 

Annotaiions : — Oenerally, Mentd. Johnson r. Gallag^her 
(1861), 8 De G. F. & J. 494 ; London t’harterod Hank of 
Australia v. Lompri6ro (1873), L. R. 4 1\ V. 572 ; Kovau 
V. Cra>vford (1877), 6 Ch. D. 29. 

1749. .] — In 1833 A. died intestate 

as to his real estate, but having appointed by will, 
never proved, his brother B. his exor., <te leaving 
two infant daughters his heirs in coparcenary. 
In 1834 one of the daughters, while still an infant, 
died, whereupon her moiety of her father’s real 
estate descended upon her surviving sister, who 
married during infancy & was still under the dis- 
ability of coverture. Upon the death of A., B. 
entered into possession of the whole of A.’s real 
estate, & received the rents thereof from that 
period up to his death in 18.68. B., during his 

possession, paid the interest on a mtge. created by 

A. Considerable sums had also been laid out in 
improvements by B. Upon B.’s death, his widow 
continued in possession of A.’s real estate, she 
paid off & took a transfer to herself of the above 
mtge. In 1860 a bill was filed by the surviving 
daughter of A. & her husband against B.’s widow 
& administratrix & his infant heir for an account 
of the rents of A.’s real estate from his death in 
1833. B.’s infant son, by his answer, claimed the 
benefit of Real Property Limitation Act, 1833 
(c. 27), as to the whole of A.’s real estate, but at the 
bar tlie right of ,female pltf. to the moiety of the 
lands which descended upon her from her father 
was admitted ; — Held : the entry of B., who was 
named as the exor. in A.’s will, & was the uncle of 
his infant daughters, could not be considered as 
that of a stranger, & an account was directed of the 
rents of A.’s real estate received by B. as bailiff 
from A.’s death up to his death in 1858, & by B.’s 
widow, as mtgee. in possession since the death of 

B. , & an inquiry was also directed as to the sums laid 
out in improvements by B. — Pelly v, Bascombe 
( 1863), 4 Giff. 390 ; 2 New Rep. 263 ; 33 L. .T. Ch. 
100 ; 9 L. T. 317 ; 9 Jur. N. S. 1120 ; 11 W. R. 
706 ; 66 E. R. 768 ; affd. (1866), 5 New Rep. 231, 

JJ. 

Effect of Trustee Act, 1888 (c. 59), s. 8.] — ■ 

aScc Part \' 1., Sect. 1, sub-sect. 1 , ante. 

C. Charities, 

Recovery of trust property.] — See Charities, 
Vol. VIII., pp. 353-355, Nos. 1498-1519. 

Accounts against trustees.] — See Charities, 
Vol. VIII., pp. 381, 382, Nos. 1941-1962. 


D. Claims Against Lunatics. 

See, generally. Lunatics. 

1750. Whether limitation applicable — Lunatic 
executrix — Claim for legacy.] — Boldero v. Halpin, 
Ex p. Hawes, No. 890, ante. 

1751. Claim for past maintenance — As 

against lunatic’s estate — Petition in lunacy by 
committee.] — Wilkinson v. Wilkinson, No. 1851, 
post. 


1762. Arrears for six years only.] — 

A claim for the past maintenance of a lunatic being 
simply a debt of the lunatic, the ct. will not pay 
out of the lunatic’s estate in ct. more than six years’ 
arrears of such maintenance. — Re Harris (1880), 
49 L. J. Ch. 327, 1.. J. 

1753. .] — Wliere a lunatic was 

tenant for life of one fund, & liad absolute interest 
in anotlier fund, the ct. directed the maintenance 
of the lunatic to be provided for out of the fund to 
which she was entitled for life, in exoneration of 
the property to which she was absolutely entitled. 
Qu. : whether a person who supplies a lunatic, 
knowing her to be such, with necessaries, can 
recover the amounts by action at law. But the 
ct., sitting in lunacy, & acting in its discretion, 
directed repayment to testator’s estate of moneys 
expended in the maintenance of a lunatic, but 
limited it to moneys expended during the six years 
prior to testator’s death. — Re Weaver (1882), 
21 Ch. D. 615 ; 48 L. T. 93 ; 47 J. P. 68 ; 31 W. R. 
224, C. A. 

Annoiaiions : — Reid. Re Ncwbeglii’s Eniatc, EKKloton v. 

Newbotfin (1887), 36 Ch, D. 477. Mentd. Wilson v. 

Tumor (1883), 52 L. J. Ch. 270 ; He Lofthoiiso (1885), 29 

Ch. D. 921 ; Re Rhodes, Rhodes v. Rhodes (1890), 44 

Ch. 1). 94 : Birkenhead Union Grdn^. e. Brookes (1906), 

95 L. T. 359. 

1754. .] — A pauper lunatic who 

had been maintained by the guardians since Nov. 1, 
1889, became entitled on Oct. 14, 1895, to a sum 
of money as one of the next of kin of an uncle. The 
guaiHiians in Feb. 1898, applied in lunacy for the 
appointment of a receiver of the fund & payment 
thereout of the cost of the lunatic’s maintenance 
for the then preceding six years. On Jan. 31, 
1899, an order was made in lunacy appointing a 
receiver & directing him to pay to the guardians 
£95 14s. for the maintenance of the lunatic from 
Oct. 14, 1895, to Feb. 14, 1899, & to apply the 
balance for the future maintenance of the lunatic. 
The lunatic died on June 29, 1899 : — Held : the 
claim of the guardians for the maintenance of the 
lunatic for the jiart of the six years prior to Oct. 14, 
1895, was a valid legal debt, & was not affected by 
the order in lunacy, & the guardians could enforce 
their claim against the lunatic’s estate now that 
she was dead. — Re Taylor, Edmonton Union v. 
Deei.y, [1901] 1 Ch. 480 ; 70 L. J. Ch. 332 ; 84 
L. T. 35, C. A. 

1755. — — Effect of payment on account 

— By receiver of lunatics* property.] — -A pauper 
lunatic can plead Statute of Limitations as a 
defence to a claim by guardians of the poor for 
arrears of maintenance, but the same answers can 
be made to that plea as in the case of any ordinary 
action for debt. 

When the receiver in lunacy of a pauper lunatic, 
acting under a general order of the ct. directing 
him to apply the lunatic’s income for her mainte- 
nance & benefit, had during a number of years made 
payments on account of the arrears of maintenance 
to the guardians of the poor ; — Held : the guardians 
were entitled to recover from the lunatic’s estate 
the whole of the amount still owing for arrears of 
maintenance, & not merely the arrears of main- 
tenance for the six years prior to the commence- 
ment of the proceedings. — Wandsworth Union 
V. Worthington, [1906] 1 K. B. 420 ; 75 L. J. 
K, B. 285 ; 95 L. T. 331 ; 70 J. P. 191 ; 54 W. R. 
422 ; 22 T. L. R. 284 ; 50 Sol. Jo. 273 ; 4 L. G. U. 
320. 


PART VII. SECT. 2, SUB-SECT. 2.— D. 

g. Whether limitation applicable .] — The ct. will not pay debts contracted by a lunatic before he became of unsound 
mind, when such debts are bari'ed by the Statute of Limitations. — Re Krnricr, [1907] 1 I. R. 480. — IR. 



518 


Limitation of Actions. 


Sect, 2 . — Applicniion of eiatiitea hy analogy: Sub- 
sect. 2> F. G. Sects. 3, 4 <£: 6.] 

1766. Creditor restrained from proceeding 

— Recovery of soiicitors* costs in lunacy proceed- 
ings.] — ^An order of lunacy directing the taxation 
of the costs, charges & expenses incurred by the 
solrs. employed in prosecuting the commission in 
lunacy, & subsequently as the solrs. of the com- 
mittees, & directing an inquiry whether it would 
be fit & proper to raise these costs, etc., by sale or 
mtge. of the lunatic’s real estate, did not constitute 
them a judgment debt, nor make them a charge in 
equity upon such real estate ; but such costs, etc., 
were considered as a simple contract debt due by 
the lunatic for necessaries. 

The lapse of six years during the lunatic’s life 
will not bar a debt of this description ; for the Ct. 
of Ch. will take judicial notice in a suit to obtain 
payment out of Ms assets after his death that any 
action against the lunatic for the recovery of the 
claim would have been restrained by the Lord 
Chancellor on petition in lunacy. — Stedman v. 
Hart (1854), Kay, 607 ; 2 Eq. Rep. 816 ; 23 
L. J. Ch. 908 ; 18 Jur. 744 ; 2 W. R. 482 ; 69 

E. R. 258. 

Amwtatioti : — Distd. Re Watson, Stamford Union v. liartleit, 

11899J 1 Ch. 72. 

1757. Time running pending lunacy proceedings 
— Effect on subsequent proceeding.] — In 1825 the 
holder of a promissory note brought an action 
against the maker, who became lunatic, whereupon 
the lunatic & his committee filed a bill to restrain 
proceedings in the action, on the ground of alleged 
insufficiency of consideration for the note ; &, 

upon the motion for an injunction an order was 
made by consent staying proceedings in the action 
& the suit with liberty for the holder of the note 
to go in & establish his claim in the lunacy. He 
accordingly took proceedings to suppoi-t his claim 
before the Master in Lunacy who however dis- 
allowed it, & in Aug. 1880, made his report without 
including in it the name of the holder of the note 
as a creditor. The lunatic died in Mar. 1 843 ; &, 
in Feb. 1844, the holder of the note filed a creditor’s 
bill against the representatives of the lunatic : — 
Held ; pltf. was not entitled to be relieved from the 
effect of Statute of Limitations. — Rock v. Cooke 
(1847), I De G. & Sm. 675 ; 17 L. J. Ch. 93 ; 10 
L. T. O. 8. 283 ; 12 Jur. 5 ; 63 E. R. 1246. 

Claims founded upon statute.] — See Kos. 61, 
62, ante. 

E, Conlrada of Wife with Husband. 

See Husband & Wife, VoI. XXVII., pp. 211 , 212, 
Nos. 1831-1833. 

F. Fraud. 

See Part VIII., post. 

G. Mistalce. 

See Sect. 4, post. 


Sect. 3.— FRAUD. 
See Part VIII., post. 


Sect. 4.— MISTAKE. 

Mistake generally, see Mistake. 

1758. Analogy of Statute of Limitation — Time 
runs from discovery of mistake.] — In cases of mis- 
take, the time of limitation, which by analogy to 
that i)resci*ibed by Statute of Limitations, 1623 
(c. 16), is held to bar the remedy in cts. of equity, 
begins to run from the time of the discovery of the 
mistake. — B rooksbank v. Smith (1836), 2 Y. & C. 
Ex. 58 ; Donnelly, 11 ; 6 L. J. Ex. Eq. 34 ; 160 
E. R. 311. 

Aymotations : — Consd. Eccl. Comrs. for England v. N. E. Hy. 

(1877), 4 Ch. D. 845. Expld. Baker v. Courage, [1910] 

1 K. B. 56. Distd. Re Koblnson, McLaren v. Public 

Trustee, [1911] 1 Ch. 502. Refd. Denys v. Shuokburgh 

(1840), 4 Y. & C. Ex. 42. 

1759. — — Right to account — Laches In dis- 
covery of mistake.] — A. by a voluntary settlement 
conveyed two shares in certain mines to trustees 
for ninety-nine years, if A. should so long live, in 
trust for A.’s brother-in-law B., during the said 
term, if he should so long live, with remainder as 
to one share, in trust, for A.’s sister 0. ; &, as to 
the other share, in trust for I)., the son of B. & 
C., to hold to them respectively for the residue of 
the said term, if they should so long respectively 
live. Upon the death of B. in A.’s lifetime, C. 
& D. entered int/O possession of their respective 
shares. A. afterwards, by a deed of gift, executed 
in 1826, conveyed all his remaining interest in the 
premises to D., & died in 1830. After A.’s death, 
C. continued by mistake in possession of the share 
which had been settled upon her, until her death 
in 1835. In 1839, I)., upon examination of the 
deed of 1826, which was in his possession, found 
out the mistake, & he immediately filed his bill 
against the exors. of C. for an account of the rents 
& profits received by her since the death of A. 
Held : inasmuch as D. had been guilty of laches in 
not finding out the mistake earlier, by the means 
which were in his power, he was entitled to an 
account only for the period allowed by analogy to 
Statute of Limitations ; which in this case was six 
years before the filing of the bill, & an additional 
period during which he was abroad. 

Where tlie rents of mines are reserved by means 
of payment of produce in specie, the profits will 
be considered as accruing to the lessor at the time 
of receiving such produce, & not at the time of the 
sale of it ; &, therefore, the statute will run from 
the time of such receipt, & not from the time of such 
sale. — D enys v. Shuckrukgh (1840), 4 Y. & C. Ex. 
42 ; 5 Jur. 21 ; 160 E. R. 912. 

AnnotiUioris : — Consd. Gibbs r. Guild (1881 ), 8 Q. B. D. 296 ; 

Baker r. Ctourage, [1910] 1 K. B. 66. Refd. Eccl. Comrs. 

for England v. N. E. By. (1877), 4 Ch. D. 845. Blentd. 

Koberts v. Ebcrhardt (1858), 2 Eq. Rep. 780 ; Adair r. 

New River Co. & Metropolitan Water Board (1908), 25 

T. L. R. 193. 

1760. Money paid under mistake — Trust 

funds.] — Harris v. Harris (No. 2), No. 1665, ante. 

1761. .] — An action brought in the 

Ch. Div. by one cestui que trust against another 
cestui que trust to recover money wrongly paid by 
the trustee to the latter under a common mistake 
of fact is in the nature of a common law action for 
money had & received, & the ct., acting on the 
analogy of Statute of Limitation, 1623 (c. 16), 
will hold the claim to be barred after the lapse of 
six years. The case would be different if the claim 


PART VII. SECT. 4. 

1758 i. Analogy of Statute of Limita- 
turn— -Time runs from discovery of mis- 
*“«c-1--Riohard8on V. White (1891), 4 
Q. L. J. ao.—AUS. 

1768 il. ..] — Sa ATMAN V. Li 

Grange (1879). Buoh. 10.— B. AF. 

1758 lU. .] — VandrrBt 


V. Van der Btl & Co. (1899), 16 S. C. 
338.— B. AF. 

1761 1. Money paid under mis- 

take.] — Wherp compensation money 
was paid by a railway co. to a tenant 
for life In 1871, the oo. were ordered to 
pay the amoimt over again to the 
persons entitled in remainder whose 
title accrued within six years of the 


time of bringing the action. — Y oung v. 
Midland Ry/Co. (1892), 19 A. R. 265; 
22 8. C. R. 190.~CAN. 

1761 11. .] — ^Where money 

has been voluntarily paid under a 
mistake of fact the rlghc of action for 
its recovery does not arise until notice 
of the mistake has been given, & a 
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were made in an action in which the ct. was 
administering the trust estate. There, if there 
were assets to which the overpaid cestui que trust 
was entitled, the ct, would adjust the accounts as 
between the parties entitled, & lapse of time would 
be no bar . — Be Bobtnson, McLaken v. Public 
Trustee, [1911] 1 Ch. 602 ; 80 L. J. Ch. 381 ; 104 
L. T. 381; 66 Sol. Jo. 271. 

Annotations Apld. He Croydon, Hinoks v. Roberta (1911), 

05 Sol. Jo. 632. Refd. Re Rivers, Pullen v. Rivers, [1920] 

1 OOA ^ * 


Sect. 6.— LACHES AND ACQUIESCENCE 

See, generally. Equity, Vol. XX., pp. 624-541, 
Nos. 2488-2587 ; Estoppel, Vol. XXI., pp. 347 
et seq. 

Accounts.]— iSee Equity, Vol. XX.. pp. 277-279, 
Nos. 370-390. 

Annuity deed — Impeachment of validity.] — 
See Bentcharges <fe Annuities. 

Agency — Ratification by delay in repudiating.] — 
Agency, Vol. I., p. 412, No. 1095. 

Delay In election as to claim against agent 

or principal.]— Agency, Vol. I., p. 577, Nos. 
2186,2187. 

Delay in demanding payment in respect of 

agent’s contract.! — See Agency, Vol. I., p. 583, 
Nos. 2220-2223. 

Bankers — Delay in presenting cheque.] — See 

Bankers, Vol. III., pp. 202, 203, Nos. 464-469. 

Bankruptcy— Failure to prove debts.]— 
Bankruptcy, Vol, IV., p. 322, Nos. 3013-3017. 

Refund of dividends paid.] — See Bank- 
ruptcy, Vo]. IV., pp. 497, 498, Nos. 4477, 4481, 
4482. 

Trustee lying by while bankrupt traded.] 

See Bankruptcy, Vol, V., pp. 734, 735, Nos. 
6358, 0359. 

Loss of right to disclaim.] — See Bank- 
ruptcy, Vol. V., pp. 938, 939, Nos. 7668-7675. 
Bills of exchange — Delay in presenting.] — See 

Bills of Exchange, Vol. VI., pp. 227 et seq.. 
Nos. 1422 et seq. 

Bottomry bonds— Enforcements In Admiralty.]— 
See Admiralty, Vol. I., pp. 123, 124, Nos. 299, 300. 

Building societies — Delay In examining accounts 
of defaulting secretary.] — See Building Societies, 
Vol. VII., pp. 464, 465, No. 63. 

Contracts — Election to rescind .]~iSVc Contract, 

Vol. XII., p. 348, No. 2894. 

Money had & received.] — See Contract, 

Vol. XII., p. 564, No. 4600. 

Companies — The prospectus.] — See Companies, 
Vol. IX., pp. 130-133, 142-144, Nos. 686-719, 
789, 792, 807. 

Rectification of register.] — See Companies, 

Vol. IX., pp. 222, 223, Nos. 1419-1430. 

— : — Contract to take shares.] — See Companies, 

Vol. IX., pp. 256-258, Nos. 1590-1605. 

Forfeiture of shares.] — See Companies, 

Vol. IX., pp. 339, 428, 431, 432, Nos. 2144, 2778, 
2802-2804. 

Proceedings by liquidator.]— Com- ' 
PANIES, Vol. X., pp. 901, 002, Nos. 6156-6168. 

Copyright — Delay in application for injunction.] 
— See Copyright, Vol. XIII., pp. 221, 222, Nos. 
698-002. 


The Crown — Whether affected.]— Consti- 
tutional Law, Vol. XI., pp. 622, 623, Nos. 276- 
283. 

Crown practice — Application for mandamus.] — 

See Crown Practice, Vol. XVI., p. 324, Nos. 
1370 et seq. 

Laches by Attorney-General.]— >9^6 Crown 

Practice, Vol. XVI., pp. 486, 486, Nos. 8674- 
3679. 

Church property — Validity of disposition.] — See 

Ecclesiastical Law, Vol. XIX., pp. 499, 500, 
No. 3660. 

Church rates — Repayment of charges.] — See 

Ecclesiastical Law, Vol. XIX., p. 520, No. 3830. 

Executors & administrators — Revocation of 
grant.] — See Executors, Vol. XXIII., p. 248, 
Nos. 3034-8036. 

Delay of creditor In recovering legacy 

against legatee.] — See Executors, Vol. XXIII., 
pp. 432, 433, Nos. 5039-5041. 

Action for devastavit.] — See Executors, 

Vol. XXIV., pp. 670, 071, Nos. 6977-6981. 

Accounts.] — See Executors, Vol. XXIV., 

pp. 680, 687, Nos. 7125-7127. 

“ — Actions against representative.] — See 
Executors, Vol. XXIV., pp. 736, 737, No. 7652. 

Action by creditor.]— aS'cc Executors, Vol. 

XXIV., p. 806, No. 8349. 

Family arrangements — Action to set aside.]— 
See Family Arrangements, Vol. XXIV., pp. 963, 
964, Nos. 150-158. 

Foreign judgments — Loss of rights under.] — 

See Conflict of Laws, Vol. XI., p. 467, No. 1226, 
Fraud.] — See Misrepresentation & Fraud. 
Fraudulent & voidable conveyances — Avoidance 
or confirmation.] — See Fraudulent & Voidable 
Conveyances, Vol. XXV., pp. 216, 281, 282, Nos. 
499, 500, 1067-1074. 

Gifts — Setting aside.] — See Contract, Vol. XTI., 
pp. 102, 103, 112, Nos. 628, 733, 737. 

Guarantee — Laches by creditors.] — See Gua- 
rantee, Vol. XXVI., pp. 185-190, Nos. 1410- 
1465. 

Infants — Claim to property by parent.] — See 
Infants, Vol. XXVIII., p. 192, No. 499. 

Repudiation of settlement.] — See Infants, 

Vol. XXVIII., pp. 211, 212, Nos. 704-707. 

Legal proceedings.] — See Infants, Vol. 

XXVIII., pp. 3.32-334, Nos. 2006-2012. 

Injunction — Effect of delay & acquiescence on 
right to.]— Injunction, Vol. XXVIII., pp. 
420 ct seq . 

Insurance — Return of premium.] — See In- 
surance, Vol. XXIX., p. 371, Nos. 2977-2979. 

Judgments & orders — Amendment setting aside 
a new trial.] — See Practice. 

Mlstake.]^ — See Mistake. 

Mortgage.]— 5'ee Mortgage. 

Patents — Relief against infringement.] — See 
Patents. 

Settlements.] — See Settlements. 

Solicitors — Dealings between solicitors & client.] 

— oeo Solicitors. 

Specific performance.] — See Specific Per- 
formance. 

Trusts.] — See Trusts &; Trustees. 

Wills.] — See Wills. 


Mauest or demand for repayment made ; 
& the periods of limitation do not begin 
to run until then.— A ssets Co., Ltd. 
V . R. (1902), 22 N. Z. L. R. 459.— N.2. 


h. Effect of — In bringing action 
— Hurro Proshad Roy v. Gopai 
Dabs Durr (1882), I. L. R. 9 Cal 
255 ; 12 C. L. R. 129; L. R. 9 In 


App. 82. — IND. 

k. Period of limitation.] — JRe Jones’s 
Estate, [1914] 1 I. R. 188.— IR. 
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Limitation of Actions. 


Part VIII. — Fraud and the Statutes of Limitation. 


Sect, 1.— CLAIMS IN EQUITY. 

Sub-sect. 1. — Where No Statute Applicable. 

A. General Rule. 


1762. No limitation of time in case of fraud.]- 

Where there is fraud, &; such fraud is concealed, | 
no length of time can bar. 

A. under pretence that B. was instrumental in 
procuring a beneficial marriage for C. obtained a 
bond from C. to B. for 1,000 guineas, as a reward 
for his services. The bond was paid when due ; 
but in nine years afterwards C. discovered the 
whole to be a gross imposition in A. & that he 
received all the money. On a bill brought, A. 
was decreed to repay C. the whole money, with 
interest & costs. — Booth v. Warrington (Earl) 
(1714), 4 Bro. Pari. Ca«. 163 ; 2 E. R. 111. 

Annotations : — Befd. Re Balllio & JafCray, Ex p. Holton 

(1832), 1 Deac. & Ch. 656 ; Eccl. Comrs. for England o. 

N. E. Hy. (1877), 4 Ch. D. 845 ; Gibbs r. Guild (1882), 

9 Q. B. D. 59 ; Betjemann v. Betjomann, fl895] 2 Ch. 

474 ; Re McCallum, McCallum v. McCalluin, [1901] 1 Ch. 

143 ; Oolkors v. Ellis, [1914] 2 K. B. 139. Mentd. Ord 

V. Sndth (1725), Cas. temp. King, 9. 

1763. .] — Watlington v. Wilkinson 

(1729), 1 Barn. K. B. 270 ; 94 E. R. 184. 

1764. .] — (1) Statute of Limitations no 

plea where the bill charges a fraud. 

(2) Then it should be charged by the bill, that 
the fraud was discovered within six years before 
the bill was filed. — South Sea Co. v. Wymondsbli. 
(1732), 3 P. Wms. 143 ; 24 E. R. 1004. 


Annotations: — As to (1) Befd. Re Baillio & Jaffray, Ex p. 
Bolton (1832), 1 Doac. & Ch. 55() ; Brooksbank v. Smith 
(1836), 2 y. & C. Ex. 68 ; Gibbs r. Guild (1882), 9 Q. B. D. 
59 ; Jie Mansell, Ex p. Norton (1892), 66 L. T. 245 ; 
Molloy V. Mutual Resor-vo Life Insce. (1906), 94 L. T. 756. 
As to (2) Befd. Eccl. Comrs. for England r. N. E. By. 
(1877), 4 Ch. D. 845. 

1765. .] — Where fraud appeared in a stated 

account, the whole decreed to be opened, though 
of twenty-three years standing. — Vernon v. 
Vawdry (1740), 2 Atk. 118; Barn. Ch. 280; 2 
Eq. Cas. Abr. 12 ; 20 E. R. 474. 


Annotations : — Befd. Allfrcy r. AUfrey (1849), 1 Mac. & G. 

87. Mentd. Adey v. Arnold (1852), 2 Do G. M. & G. 432 ; 

Holland v. Holland (1869), 4 Ch. App. 450, n, 

1766. .] — When fraud is charged, deft. 

cannot plead Statute of Limitations to the dis- 
covery of his title, but must answer to the fraud. — 
Bicknell V. Gough (1747), 3 Atk, 558 ; 26 E. R. 
1121 . 

1767. .] — Fraudulent conveyance set aside 

as against a purchaser with notice, notwithstanding 
a great length of time which had elapsed since the 
original transaction. — Alden v. Gregory (1704), 
2 Eden, 280 ; 28 E. R. 905. 

1768. .] — Under particular circumstances of 

fraud, imposition, & delay, a ct. of equity will 
decree an account of rents & profits of an estate, 
after an adverse possession of fifty years. — 
Stackpoole V. Davoren (1780), 1 Bro. Pari. 
Cas. 9 ; 1 E. R. 382. 

1769. .] — Demurrer, to a bill charging 

fraud in a misrepresentation of the value of an 
estate to vendor, on the ground that the trans- 
action was twenty-seven years old, & had been 
confirmed by a deed twenty-three years since, 
disallowed. — Deloraine (Earl) v. Browne (1792), 
31Bro.'^C. C. 633 ; :,29 E. R. 739. 


^nmiaitons Hercy v. Dinwoody (1793), 4 Bi 

C. C. 257 ; Pickering v. Stamford (1795), 2 Vos. 58] 
Poaraon r. Belobier (1799), 4 Yes. 627 ; Chalmor v. Bra 
ley (1819), 1 Jac. & W. 61 ; Re Newhouse, Ex p. 
house (1641), 10 L. J. Bey. 38. Mentd. Campbell 
Graham (1831), 1 Russ. & M. 453. 


1770. .] — Interest & costs decreed against 

a steward, upon fraud, wilful concealment, etc., 
&C in such cases, generally, there is no limitation 
of time. — Hardwicke (Earl) v. Vernon (1808), 
14 Ves. 504 ; 33 E. R. 014. 

Annotations : — Befd. Teed v. Becro (1859), 28 L. J. Ch. 782 ; 

Re Whitehead, Ex p. Bumand’a Exor. (1860), 2 L. T. 

776. Mentd. Ormond v. Hutchinson (1809), 16 Ves. 94 ; 

Pearso v. Green (1819), 1 Jan. & W. 135 ; Oddy v. Seeker 

(1854), 2 Sm. & G. 193 ; Springett v, Dashwood (I860), 

2 Olff. 521 ; Makepeace v. Rogers (1866), 6 New Rep, 

399; Turner v. Burklnshaw (1867), 2 C!h. App. 488 ; 

Rishton V. Grissell (1870), L. R. 10 Eq. 393 ; Harsant v. 

Blaine. Macdonald (1887), 56 L. J. Q. B. 511. 

1771. .] — Fraudulent sales had been made 

by the first tenant for life ; his son died in his 
lifetime ; the tenancy for life continued to exist 
for above thirty-five years after these fraudulent 
sales. On the tenant in remainder becoming 
entitled, he filed a bill to redeem : — Held : he 
was not barred by the lapse of time. — Bandon 
(Earl) v. Becher (1835), 3 Cl. & Fin. 479 ; 9 Bli. 
N. S. 532 ; 6 E. R. 1517. 

Annotations: — Mentd. R. v. Saddlers' Co. (1863), 10 H. L. 

Cas. 404 ; lOllisr. M'Hemy (1871), L. B. 6 C. P. 228. 

1772. .] — A. was the solr. & land agent of 

B., who was desirous of selling an estate, & in a 
letter to A. expressed his readiness to sell it for 
13,000 guineas. The estate consisted of two 
portions, & a land valuer, whose valuation was 
not shown to have been communicated by A. to 
B., put upon the two portions separate values, 
which, added together, exceeded the 13,000 
guineas. A. sold part of the estate to C. for a sum 
exceeding the valuer’s estimate of that portion, 
& then purchased the other portion for a sum 
much less than that stated in the estimate, but 
which, added to C.’s purchase-money, just made 
up 13,000 guineas. A. pretended that the latter 
purchase was made by one of his relatives, & the 
conveyance from B, was executed to that relative, 
but immediately afterwards a conveyance was 
executed from the relative to A., & in that convey- 
ance was a recital that the purchase-money was 
furnished by A. These facts were not discovered 
till thirty-seven years afterwards, & then B. filed 
his bill against the representatives of A., who had 
died seventeen years before, to set aside the latter 
conveyances, & to have an account ; — Held : the 
circumstances of the transaction were of a fraudu- 
lent nature, & therefore furnished an answer to 
the objection arising upon the length of time during 
which the transaction had remained unimpeached. 
— Charter v. Trevelyan (1844), 11 Cl. & Fin. 
714 ; 8 Jur. 1015 ; 8 E. R. 1273, H. L. 

Annotations: — Befd. Maiiby v. Berwicko (1857), 3 K. & J. 

342. Mentd. ClanHcardc Henning (1861), 5 L. T. 

168. 

1773. .] — Where an entry in an administra- 

tor’s account, which had been settled, was shown 
to be fraudulently made, the whole account was 
opened, notwithstanding the lapse of forty years 
since the death of the intestate, seventeen since the 
settlement of the account, & more than two since the 
discovery of the entry complained of. — ^Allprby 
V. Allprey (1849), 1 Mac. & G. 87 ; 1 H. & Tw. 
179 ; 13 L. T. O. S. 250 ; 13 Jur. 269 ; 41 E. R. 
1195. 

Annotations: — ^Mentd. Williamson v. Barbour (1877), 9 

Ch. D. 629 ; Gething v. Koighloy (1878), 9 Ch. D. 647 ; 

Ward V. Sharp (1884), 63 L. J. Oh. 313. 

1774. .] — Irvine v. Kirkpatrick, No. 1781, 

post. 
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1776. While party defrauded ignorant of 

fraud.]— Watlington v. Wilkinson (1729), 1 
Bam. K. B. 270 ; 94 E. R. 184. 

1776. -- — ,] — When it is said that a person 

who fraudulently receives or possesses himself of 
trust property is converted by the ct. into a 
trustee, the expression is used for the purpose of 
describing the nature & extent of the remedy 
against him. But as the remedy is given on the 
ground of fraud, it is governed by the principle, 
that the right of the party defrauded is not affected 
by lapse of time, nor, generally speaking, by 
anything done or entitled to be done, so long as 
he remains, without any fault of his own, in 
ignorance of the fraud that has been committed. — 
Rolpe V. Gregor V (1865), 4 De G. J. &; 8m. 
576 ; 5 New Rep. 257 ; 34 L. J. Ch. 274 ; 12 
L. T. 162 ; 11 Jur. N. S. 98 ; 13 W. R. 355 ; 46 
E. B. 1042, L. C. 

Ar^i^iona : — Consd. Oolkorri v. Ellis, [1914] 2 K. B. i:i9. 
Reid. Stone v. Stone (1869), 5 Gh. App. 74 ; Bull! Coal 
Miulnfi: Co. v. Osborne, [1899] A. C. 351 ; Armstrong v, 
Jackson, [1917] 2 K. B. 822. 


1777. Although party sued not privy to 

fraud.] — The intentional concealment by a mother 
of a [voluntary] conveyance of property by her 
to her daughter is a “ concealed fraud ” against 
the daughter, whatever the mother’s motive for 
concealment may have been. 

The “ concealed fraud,” which under Real 
Property Limitation Act, 1833 (c. 27), s. 26, 
will prevent the running of the Real Property 
Limitation Acts against a pltf. claiming real pro- 
perty must, according to the principles which have 
been always^ acted upon by cts. of equity, be the 
fraud of, or in some way imputable to, the person 
sotting up the statutes, or of some one through 
whom that person claims . — Re McCallum, Mg- 
Callum V. McCallum, [1901] 1 Ch. 143 ; 70 
L. J. Ch. 206 ; 83 L. T, 717 ; 49 W. R. 129 : 17 
T. L. R. 112 ; 45 Sol. Jo. 98, C. A. 


Annotations : — Reid. Re 
(1915), 60 Sol. Jo. 142 
2 Ch. 536. 


Leveslcy, Goodwin v. Levesley 
Re Coole, Cook) v. Flight, [1920] 


B. What Amounts to Fraud. 


1778. Deliberate concealment.] — Booth v. War- 
rington (Earl), No. 1762, ante. 

1779. .] — Lewellin v. Mackworth, No. 

1313, ante, 

1780. .] — An agreement between two 

brothers, the younger of whom disputed the 
legitimacy of the elder, for a division of the family 
estates, rescinded after a lapse of nineteen years ; 
the legitimacy of the elder being established on the 
trial of an issue directed, & the younger brother 
having been apprized at the time of the agree- 
ment of a private ceremony of marriage which 
had passed between their parents, & not having 
communicated that fact to the elder, & not 
possessing a legal power, on the supposition of 
the elder brother’s illegitimacy, to secure to him 
the benefits stipulated in the agreement. — 
Gordon v. Gordon (1821), 3 Swan. 400 ; 30 
E. R. 910. 


Mentd. Watldn & Bllgh v. Broat (1836), 
1 Curt. 264 : Stowart v. Stewart (1839), 6 Cl. & Fin. 911 ; 
Malone v. Malone (1841), 8 Cl. & Fin. 179 : Nelthorpe v. 
Ho^te (1844), 1 Coll. 203 ; Watts v. Hyde (1846), 2 
^11. 368 ; Hayward v. Purssey (1849), 3 De Q. & Sm. 
399 ; Hoghton v. Hoghton (1862), 16 Beav. 278 : Smith 
y* Pincombo (1862), 3 Mao. & G. ; Lawton v. Campion 
(1854), 18 Beav. 87 ; Baker v. Bradley (1865), 7 Do 
Q. M. & G. 697 ; Bainbrigge v. Moss (1856), 3 Jur. N. S. 
68 ; Holmes v. Powell (1856), 8 De G. M. & G. 572 ; 
Bentley v. Maokay (1862), 31 Beav. 143 ; Micholls d. 
^rbott (1886), 34 Beav. 376 ; Smith v. Mogford (1873), 
21 W. R. 472 ; Fane v. Fane (1875), L. R. 20 Eq. 698 ; 
Lovell V. WaUls (1884), 60 L. T. 681. 


1781. .] — Deeds will not be set aside after 

thirty-seven & thirty-nine years from their dates, 
on the grounds of misrepresentation &; conceal- 
ment, unless the averments in the pleadings & 
proof of fraudulent representation & concealment 
are precise in their character. Although length 
of time be no bar to fraud, yet it is a circumstance, 
to be taken into consideration by the ct. in forming 
its judgment. No time will run to protect & 
screen fraud. A ct. of equity will overleap the 
barrier of time to get at the fraudulent parties & 
their deeds, & to undo those deeds, & to prevent 
any one, whether accomplice or innocent, from 
profiting by the fruits of fraud (Lord Brougham). 
— Irvine v. Kirkpatrick (1850), 17 L. T. O. S. 
32, H. L. 

1782. Abuse of confidential relationship — Solicitor 
& client.] — Blair v. Bromley, No. 1790, post 

1783. .] — A solr., being entrusted 

with moneys from time to time, professed to lay 
them out upon ample & perfect security, only 
mentioning that one was reversionary. The solr. 
died, &; it was discovered that the mtgors. in every 
case were not worth suing, Sl two had been bkpts., 
& he had himself purchased one security, but as 
to some railway shares he had been a loser. On 
claim filed alleging fraud, after six years, & a 
contention on the part of the general creditors 
that it was a case for damages for negligence & 
not for fraud : — Held : in all the cases in some 
shape the estate of the deceased solr. was liable ; 
& although accounts had been rendered, & might 
be regarded as settled, they were still open to sur- 
charge & falsification ; & where, as in this case 
more than six years had elapsed, the remedy was 
in equity for gross negligence amounting to fraud. 
— Smith v. Pococke (1854), 2 Drew. 197 ; 2 Eq. 
Rep. 368 ; 23 L. J. Ch. 545 ; 18 Jur. 478 ; 2 
W. R. 285 ; 61 E. R. 694. 

AnnoUitions : — Reid. Dooby v. Watson (1888), 39 Ch. D. 178. 

Mentd. British Mutual Investiiieut Co. v. tJobboid (1875), 

L. K. 19 Eq. 627. 

1784. .] — A purchase of real estate by 

a solr. from his client set aside, with costs, after an 
interval of upwards of twenty years, upon the 
ground of unfair dealing <fc suppression of facts 
which ought to have been disclosed, upon the part 
of the solr.— OkESLEY v. Mousley (1858), 1 Giff. 
450 ; 27 L. J. Oh. 779 ; 31 L. T. O. S. 311 ; 4 
Jur. N. S. 728 ; 6 W. R. 807 ; 05 E. R. 995 ; on 
appeal (1859), 4 De G. & J. 78, L. JJ. 

Ann-otations : — Mentd. Lyddon v. Moss (1859), 4 De G, & J. 

104; Clanricarde v. Henning (1861), 30 Beav. 175; 

Tumor v. Tumor, Hall v. Tm-ner (1880), 28 W. R. 859. 

1785. Fraud upon court — Petition for payment 
out.] — In 1814 W. died intestate seised of a free* 
hold estate. On his death his widow entered into 
possession, & continued to receive the rents until 
1829. W.’s heir-at-law died in 1822. In 1829 
the property was taken under an Act of Parlia- 
ment, & the purchase-money was paid into ct. 
Upon petition, in 1829, by the widow J., the heir 
of the hoir-at-law of W., the rents were ordered to 
be paid to the widow for her life, <fc then to J. for 
his life. The widow died in 1834, & J. died in 
1863. Upon petition by those claiming under the 
will of J. for payment of the money out of ct., a 
claim was made by the devisees of the heir-at-law 
of W., who alleged fraud & misrepresentation 
by petitioners in 1829 ; — Held : their claim was 
barred by lapse of time, & they could not set up 
the case of fraud upon the petition ; but leave was 
given to them to file a bill, the order upon the 
petition not to be drawn up for ten days. — 
Re Charing Cross Act, Hx p. Breach (1864), 10 
L. T. 396 ; 10 Jur. N. S. 982 ; 12 W. R. 769. 
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Sect, 1 . — Claims in equity: Sub-sect, 1, C. ,* sub- 
sect, A, & B.\ 

C. When Time Begins to Run. 

1786. From discovery ol fraud.] — The cause of 
action within Statute of J imitations arises when 
the party lias the right to apply to a ct. of equity. 
As where a reversion, alleged to have been fraudu- 
lently purchased, descends in equity to the heir by 
the death of the ancestor. Semble : the time of 
limitation begins to run from the time when the 
fraud is discovered, either in the lifetime of the 
ancestor, or upon the descent. — Whaj.ley v. 
WiiALLEY (1821), 3 Bli. 1 ; 4 E, K. 506, L. C. 
Jnnotations : — Refd. Brooksbank v. Smith (1836), 2 Y. & C. 

Ex. 58 ; Gibbs v. Guild (1881), 8 Q. B. D. 296. Mentd. 

Portmom v. Taylor (1831), 4 Sim. 182 ; Bennett r. Colley 

(1833), Coop. temp. Brough. 248. 

1787. .] — In cases of fraud, time runs in 

bar of relief from that period only at which the 
party injured became cognisant of his rights & 
injuries. 

A steward & agent, being employed to sell an 
estate, purchased part of it himself at an under- 
value, & secretly, in the name of another person. 
All actions & matters of difference between the 
parties were afterwards submitted to arbitration ; 
an award was made, & mutual releases executed. 
The ct., forty-seven years after the purchase, 
<te twenty-eight years after the award, set aside 
the purchase, holding that the principal having 
been kept ignorant of the fraud, was not bound by 
the lapse of time. — Trevelyan v. Charter (1835), 
4 L. J. Ch. 209 ; subsequent 'proceedings (1837), 
6 L. J, Ch. 274 ; affd. sub nom. Charter v. Treve- 
lyan (1844), 11 Cl. & Fin. 714, H, X.. 

Annotations : — Consd. Manby v. Bowicko (1857), 3 K. & J. 

342: Clanrioarde v. Henning (1861), 30 Boav. 175. 

Reid. Vauo v. Vane (1873), 28 L. T. 320. 

1788. .] — Where a trust is created by the 

act of the parties, no time is a bar to relief, but 
where there is no trust, except such as is created 
by the decree of the ct. on setting aside the trans- 
action, time runs from the discovery of the cir- 
cumstances wliich constituted the right to relief. 

In 1807, a solr. agreed to purchase an estate 
from his client, but the conveyance was not 
executed until 1823. The client changed his 
solr. in 1820 & died in 1829, fully aware of his 
rights. A bill filed in 1859 by persons claiming 
througli the client, to set aside the transaction, 
was dismissed on the ground of the great lapse 
of time, the ct. holding that pltfs. had no better 
title to relief than the client would have had if 
living. — Clanri GARDE (Marquis) v, Henning 
(1801), 30 Beav. 175 ; 30 L. J. Ch. 805 ; 6 L. T. 
108 ; 7 Jur. N. 8. 1113 ; 9 W. R. 912 ; 51 E. R. 
855. 

Amiolalion : — Refd. Molloy \\ Mutual Reserve Life Insco. 

(1906), 94 L. T. 756. 

1789. Fraud by tenant for life — Action by re- 
mainderman on becoming entitled.] — Bandon 
(Earl) v. Bechbr, No. 1771, ante. 

1790. Fraud by one partner — Dissolution of 
partnership — Action against other partner.] — A. 
& B. having for many years been partners in 
business as solrs., dissolved their partnership in 
1834, & the business continued to be carried on by 
A. alone, until 1841, when he became bkpt., & 
it was then discovered that a sum of money which 
had been paid by a client into the joint account 
of the firm at their banker’s in 1829, for the pur- 
pose of investment, & which A. had shortly 
afterwards represented to have been invested 


accordingly, & on which he had regularly paid 
interest on that footing, had, instead of being 
invested, been appropriated by him to his own use. 
Upon a bill filed by the client against B. to make 
him liable for the money : — Held : although pltf. 
might have a right of action at law for the money, 
he had also a concurrent remedy, on the ground of 
fraud, in equity. In equity the effect of the mis- 
representation, so far as regarded Statute of 
Limitations, was the same as if it had been made 
on the day the fraud was discovered, notwith- 
standing the partnership had been dissolved more 
than six years before. — ^lair v. Bromley (1847), 
2 Ph. 354 ; 16 L. J. Ch. 496 ; 11 Jur. 617 ; 41 


E. R. 979, L. 0. 

Annotations : — Consd. Keel. Comrs. for England r. N. L. Ry. 
(1877), 4 Ch. D. 845. Expld. Gibbs v. Guild (1882). 9 
Q. B. D. 59. Consd. Moore v. Knlght.JlSai J 1 6h. 647 ; 
Thome v. Heard. 11894] 1 Ch. 699. Expld. Whitwam r. 
Watkin (1898), 78 L. T. 188. Refd. ImMrial Gas Light 
& Coke Co. V. Loudon Gas Light Co. (1854), 10 Kxch. 
39 ; Hunter v. Gibbons (1856), 1 H. & N. 459 ; Lager 
V. hames & Bridger (1862), 7 L. T. 408 : Re Cameron’s 
Coalbrook, etc., Co., Ex p. Hunt (1863), 2 New Ron. 60 ; 
Alliance Bank v. Tucker (1867), 17 L. T. 13 : Hughes 

V. Twisden (1886), 55 L. J. Ch. 481; Re louutame, 
Fountaiiio w. Amherst (1909), 78 L. J. Ch. 648. Mentd. 
Ingram v. Thorp (1848), 7 Hare, 67 ; Wilson v. Short 
(1848), 6 Hare, 366 ; Coomer v. Bromley (1852), 5 Do G. 
& Sra. 532 ; Bishop v. Jersey (1864), 2 Drew. 143 ; ^ur- 
dillon V. Roche (1858), 27 L. J. Ch. 681 ; Kssell r. Hay- 
ward (1860). 24 J. R. 819 ; Slim v. Crouchor (1860), 8 

W. R. 347 ; Re I’artridge & Edwards, Ex p. Bellamy 
(1862), 6 L. T. 696 ; Sawyer v. Goodwin (1867), 36 L. J. 
Ch. 578 ; St. Aubyn v. Smart (1868), 3 Ch. App. 646 ; 
Ramshire v. Bolton (1869), L. K. 8 Eq. 294 ; Wurner v. 
Gregory (1874), L. R. 18 Eq. 621 ; Phosphate Sewage 
Co. V. Hartmont (1877), 5 Ch. D. 394 ; Biggs v. Bree 
(1881), 51 L. J. Ch. 64 ; Re Mutual Aid Permanent Benefit 
Bldg. Soc., Exp. James (1883), 49 L. T. 530 ; Bctjorn^ 
V. Betjemann (1895), 73 L. T. 2 ; Mara v. Browne, [1895] 
y Gh. 69. 


Sub-sect. 2. — Application op Statutes by 

Analogy. 


A. In General. 


1791. When analogy applicable — Receipt by 
trustee of moneys — Receipt a fraud upon cestui que 
trust — Though cestui que trust not entitled to 
money.] — Although where a trustee receives money 
upon an express trust & wastes it, Statute of 
Limitations does not run against the claim of the 
cestui que trusty yet where a trustee receives money 
not belonging to the cestui que trust, but which the 
cestui que trust can claim on the ground that the 
receipt of it was a fraud upon him, Statute of 
Limitations will run against the claim of the 
cestui que trust from the time when he discovers 
the fraud. — Metropolitan Bank v. Hbiron 
(1880), 6 Ex. D. 319 ; 43 L. T. (176 ; 29 W. R. 


370, 0. A. 

Annotations: — Consd. Lister v. Stubbs (1890), 45 Ch. D. 1; 
Re Sharpe, Re Bennett, Masonic & General Life Asbcmj. 
V. Sharpe, [1892] 1 Ch. 154. Bxpld. Re Sale Hotel & 
Botanical Gardens Co., Hesketh’s Cose (1897), 77 L. T. 
681. Refd. Re Fitzroy, Bessemer Steel, etc., Co. u 884 L 
50 L. T. 144 ; The Pougola (1895), 73 L. T. 512. Mentd. 
Clarkson v. Davies, [1923] A. C. 100. 

1792. When time begins to run — Discovery of 
fraud — What amounts to discovery — Notice to 
company directors of acts of one director.] — S., a 

promoter, & subsequently a director, of the co., 
made an arrangement with the syndicate of vendors 
by which ho was to receive a thousand B. shares 
in the co. in consideration of his taking or placing 
five Inmdred A. shares. He subsequently received 
Lia f.Bmiaa.'nH Tt. aBA.rPH. of this transaction 


was, after the formation of the co. given to the 
directors, but the board which received the notice 


PART VIII. SECT. 1, SUB-SECT. 1.— C, 
1786 i. From discovery of fraud .] — 
Ram^awmy Mudali V. Valayuda 
"" {alias AiyATHORAY Mudajj) 


(1869), 4 Mad. 266.-— IND. 

178611. -.] — Incases of fraud time 

in order to bar the remedy, will not 
begin to nm, till the party acquires 


a knowledge of the facts constituting 
the fraud. — B lbnnkrhasbbtt v. Day 
2 Ball & B. 104, 118, 139.— 
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consisted of persons more or less implicated in the 
transaction, & no action was taken in the matter. 
The CO. was afterwards wound up, & the liquidator 
took out a summons to recover from S. the value 
of the thousand B. shares, on the ground that his 
having received them was, under the circumstances, 
a misfeasance as against the co. It was contended 
that he was barred by Statute of Limitations from 
making this claim, the co. having, through its 
directors, received notice of the transaction more 
than six years previously : — Held : though notice 
to the directors of a co. was primd facie notice to 
the CO., yet when, as in this case, it was certain 
that the directors would not communicate the 
information to the shareholders it was not, & this 
claim therefore was not barred by Statute of 
Limitations. — Ke Fitzroy Bessemer Steel, etc. 
Co., Ltd. (1884), 60 L. T. 144 ; 32 W. 11. 475 ; 
on appeal (1886), 33 W. R. 312, C. A. 

Annotation : — Mencd. Ladywell Mlninsr Co. v. Brookes, 

Ladywell Mining Co. v. Huggons (1886), 65 L. T. 284. 

1793. Construction of document 

by court.] — In 1800 pltf. effected a policy of 
insurance on his life with defts., relying upon tlie 
inducements of its agent that, inter alia, he would 
have to pay only a fixed periodical premium. 
In 1898 a claim was for the first time made on 
pltf. for payment of an increased premium. 
Pltf., being desirous not to forfeit his policy, paid 
the amount demanded under protest. In Apr. 
1898, he issued a plaint in the county ct. to recover 
a sum as an overpayment, but the county ct. 
judge in May, 1898, decided that he was not 
entitled to succeed. Meetings of policy holdem 
were held from time to time in 1900, when it was 
resolved to bring an action in the name of pltf. 
against defts. But it was subsequently deter- 
mined to await the decision of the ct. in an action 
which had been instituted against defts. by 
another policy holder. 

That other action was tried in July, 1902, when 
the judge held that defts. had no right to increase 
the i)remiums as the age of the assured increased. 
Defts. appealed, & the (ki. of Appeal took a different 
view, but held that the policy was tricky & could 
be rescinded. The House of Lords in July, 1904, 
affirmed the decision of the Ct. of Appeal. In 
Sept. 1904, pltf. issued his writ in the present 
action, claiming rescission of his policy on the 
ground of misrepresentations : — Held : the county 
ct. judge having in May, 1898, decided what was 
the true meaning of the policy, & his decision not 
having been appealed from, pltf. must be taken to 
have known at that date what was the nature of 
the contract between defts. & himself & all the 
facts which would have enabled him to bring an 
action for misrepresentation ; & Statute of Limita- 
tions was therefore a bar to the present action, 
the period at which the statute began to run being 
that at which pltf. knew the facts & not that at 
which he ascertained the proper construction to be 
placed upon them. — Molloy v. Mutual Reserve 
Life Insurance Co. (1906), 94 L. T. 760 ; 22 
T. L. R. 626, C. A. 

Annotation : — Consd. Oelkers v. Ellis, [1914] 2 K. B. 139. 

Wrongful taking of minerals.] — See Sub- 
sect. 2, B., post. 

B. Wrongful Taking of Minerals. 

See, generally. Mines. 

1794. What amounts to concealment of fraud — 
Omission to keep plans of working.] — ^Pltfs., the 
owners of coal mines, discovered in 1872 that 
defts. more than six years previously had, when 
working an adjoining colliery, worked a large 
quantity of pltfs.’ coal by brealung their boundary. 


There had been no subsidence of the surface or 
anytliing to put pltfs. on inquiry, & detts., in plans 
whach they kept of the workings in their own mine, 
had not marked the illegal workii^s^ : — Held : the 
omission in the plans was not sufficient to consti- 
tute a case of concealed fraud so as to entitle 
pltfs. to an account & damages. — Dawes v. 
Baqnall (1876), 23 W. R. 690. 

Annotation : — Consd. Re Astley & Tyldesley Coal Co. & 
Tyldosley Coal Co. (1899), 80 L. T. 116. 

1795. Negligence.] — The encroachment 

upon the bounds of, <8c abstraction of coal from, an 
adjoining mine by underground working, although 
tortious, does not, when the arbitrator finds mere 
negligence on the one side, & no laches on the 
other, raise such an inference of fraud or con- 
cealment of fraud as to oust the operation of 
Statute of Limitations. — Be Astley & Tyldesley 
Coal & Salt Co. & Tyldesley Coal Co. (1899), 
68 L. J. Q. B. 252 ; 80 L. T. 116 ; 15 T. L. R. 154, 
D. C. 

Annotation : — ^Refd. Cayzer, Irvino v. Board of Trade (1926), 
95 L. J. K. B. 1054. 

1796. When time begins to run — Fraudulent 
taking — From discovery of taking.] — Where, by 
underground working, deft, had taken the coal of 
his neighbour, the ct. limited the account to six 
years, but intimated that the amount wrongfully 
abstracted being proved, the onus of proof would 
lie on the wrongdoer to show that it was not taken 
within the six years. Semble : the account would 
not be so limited, if the coal had been abstracted 
intentionally, & steps had been taken to conceal 
the fact & prevent discovery. — Dean v. Thwaitb 
(1855), 21 Beav. 621 ; 52 E. R. 1000. 

Annotations : — Consd. Eccl. Conn’s, for England v. N. E. 
Ily. (1877), 4 Ch. D. 845. Expld. Bull! Coal Mining Co. 
V. Osbomo, [18991 A. C. 351. Kefd. Vane v. Vane (1873), 
8 Cli. App. 383 ; Dawes v. Bagnall (1875), 23 W. K. 690 ; 
Trotter v. Maclean (1879), 13 Ch. D. 674 ; Re Astley & 
Tyldesley Coal & Salt Co. & Tyldesley Coal Co. (1899), 
68 L. J. Q. B. 252. Mentd. Powell v. Aiken (1858), 4 
K, & J. 343 ; Hains v. Buxton (1880), 43 L. T. 88. 

1797. .] — The owner of a mine 

commenced to work from his own mine into an 
adjoining mine vested in trustees, in the bond fide 
belief that he was about to obtain from them a 
contract authorising him so to work, & gave to 
one of the trustees notice that he was about to 
commence working : — Held : the working, though 
no contract was afterwards entered into & the 
trustees had no power to make one, ought to be 
treated on the same footing as if it had been com- 
menced inadvertently, & in taking an account of 
the minerals gotten without authority deft, was 
allowed the cost of severing them, as well as the 
cost of bringing them to bank. But, from the 
time that notice was given to deft, that no con- 
tract would be made with him authorising him to 
work, his working was treated as fraudulent, & 
he was allowed only the cost of bringing the 
minerals to bank. So long as a wrongful working 
is to be treated as inadvertent Statute of Limita- 
tions applies, & the account will only be directed 
for six years from the issue of the writ. But 
the onus is on deft, to show that minerals gotten 
by him were gotten befoie the six years. 

The provisions of Statute of Limitations, 1623 
(c. 16), in respect of a crespass apply to proceedings 
in the Ch. Div. of a like nature, unless there is 
some equitable circumstance which repels the 
application of the statute, such as fraud. — 
Trotter v. Maclean (1879), 13 Ch. D. 674 ; 
sub nom. Trotter v. Maclean, Trotter v 
Vaughan, Trotter v. Fletcher, 49 L. J. Ch. 266 ; 
42L.T. 118; 28 W. R. 244. 

Annotations : — Consd. Bulli Coal Mining Co. v. Osborne, 
[1899] A, C, 361. JtoSd. Rains v, Buxton (1880), 14 Oh. D, 
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Limitation of Actions. 


Sect. 1. — Claims in equity : Sub'Sect, 2, B. Sect. 2 : 

Sub-sects. 1 2.] 

537 ; Re Astloy & Tyldesley Coal & Salt Co. & Tyldesley 

Coal Co. (1899), 68 L. J. Q. B. 252. Mentd. Jolcey v. 

Dickinson (1881), 45 L. T. 643. 

1798. In absence of laches of 

plaintiff.] — Although cts. of equity are not within 
the words of Statute of Limitations, yet they are 
within its spirit & meaning, & have uniformly 
adopted its rules. 

Where applts. had furtively for a series of years 
taken resps.’ coal by means of a wilful & secret 
underground trespass ; & no laches was attribut- 
able to resps. in not discovering the existence of 
the wrongful workings by applts. : — Held : on a 
summons issued by the latter in the winding up 
of applt. CO., they were entitled to recover from 
applts. the market value of all the coal worked & 
gotten by them from resps.’ land, no allowance 
being made for the cost of working. 

To such a claim Statute of Limitations has no 
application. 8o long as there has been no laches 
by the party defrauded it is immaterial whether 
or not there have been on the part of the wrong- 
doer active measures to prevent detection. — 
Bulli Coal Mining Co. v. Osborne, [1899] A. C. 
3.51 ; 08 L. J. P. C. 49 ; 80 L. T. 430 ; 47 W. R. 
645 ; 15 T. L. R. 257, P. C. 

Annotation : — Expld. Oelkcrs r. Ellis, 11914] 2 K. B. 139. 

1799. Inadvertent taking — From date of 

working.] — Dean v. Thwaite, No. 1796, ante. 

1800. .] — Trotter v. Mac’Lean, 

No. 1797, ante. 

1801. From date of discovery.] — 

Pltfs., who were owners of a coal mine, claimed 
damages against the owners of an adjoining mine 
for having broken their barriers & worked their 
coal. The wrongful acts were committed in 1863 
while the adjoining mine was being worked by 
the Hartlepool Ry. co. The boundaries of the 
two mines were settled by mutual agreement 
in 1862, & after some lengthy negotiations a 
release was executed in 1864, by which all previous 
wrongful acts were condoned & released on both 
sides. An Act of Parliament was passed in 1863 
by which the Hartlepool Ry. co. were to sell their 
mines witliin five years ; & in 1865 the said railway 
CO. was amalgamated with deft, co., & all their 
assets & liabilities were transferred to them ; — 
Held : Statute of Limitations only commenced 
to run from the time of the discovery of the 
wrongful acts, there being no laches attributable 
to the pltfs. for not having discovered the damage 
rior to 1870, two years before the filing of the 
ill. — Ecclesiastical Coairs, for England v. 
North Eastern By. Co. (1877), 4 Ch. D. 845 ; 
47 L. J. Ch. 20 ; 36 L. T. 174. 

Annotations : — Expld. Gibbs v. Guild (1881), 8 Q. B. D. 296. 

Consd. Re Astley & Tyldesley Coal & Salt Co. & Tvldosley 

Coal Co. (1899), 68 L. J. Q. B. 252 ; Bulli Coal Mining Co. 

V. Osborne, [1899] A. O. 351. Reid. Trotter u. Maclean 

(1879), 13 Ch. D. 574. 


Sect. 2.— SIMPLE CONTRACTS AND TORTS. 

Sub-sect. 1. — Fraud and Fraudulent 
Misrepresentation. 

See Statute of Limitations, 1623 (c. 16), & 
generally. Misrepresentation & Fraud. 


1802. Whether fraud bar to operation of statute.] 

— ^Bree V. Holbech, No. 1804, post. 

1803. ,] — Pltf. employed deft, in 1808 to 

lay out money for him in the purchase of an 
annuity, & discovered in Feb. 1814, that the 
security provided by deft, was void with deft.’s own 
knowledge at the time of the purchase. In Jan. 
1820, pltf. sued deft, in assumpsit for breach of an 
implied contract to provide good security : — Held : 
the action proceeding on the contract <fc not on 
the fraud, the Statute of Limitations was a good 
bar. — ^B rown v. Howard (1820), 2 Brod. & Bing. 
73 ; 4 Moore, C. P. 508 ; 129 E. B. 885. 

Annotations: — Consd. Gibbs v. Guild (1881), 46 L. T. 248. 

Refd. Davis v. Bank of England (1824), 2 Bing. 393 : 

Granger v. George (1826), 5 B. & C. 149 ; Howell v. Young 

(1826), 5 B. & C. 259 ; Philpott v. KeUey (1835), 3 Ad. 

& El. 106 : East India Co. v. Oditohurn (1849), 7 Moo. 

J‘. C. C. 85 ; Rc Triston (1850), 1 L. M. & P. 7 4. 

Fraudulent concealment of causes of action.] 

— See Nos. 1814-1819, post. 

1804. Fraud must be of party invoking statute.] — 

A personal representive having found among the 
papers of deceased a mtge. deed &; having assigned 
it more than six years ago for the mtge. money, 
affirming & reciting in the deed of assignment that 
it was a mtge. deed made or mentioned to be made 
between the mtgor. & mtgee. for that sum, the 
assignee shall not recover back the mtge. money, 
although it shall turn out that the mtge. was a 
forgery, & that the assignee did not discover the 
forgery till within six years before he brings his 
action, unless the assignor knew it to be a forgery. 

There may be cases which fraud will take out 
of the Statute of Limitations (Lord Mansfield). — 
Bree V. Holbech (1781), 2 Doug. K. B. 654 ; 99 
E. B. 415. 

Annotations: — Consd. Brown v. Howard (1820), 2 Brod. & 

Bing. 73. Apld. Re Baillle & Jaffray, Exp, Bolton (1832), 

1 Deac. & Ch. 556. Consd. Gibbs v. Guild (1881), 8 Q. B. D. 

296. Refd. Clark v. Hougham (1823), 2 B. & C. 149. 

Mentd. (Mpps v. Reado (1796), 6 Term Hop. 606 ; Jouos 

V. Hyde (1814), 5 Taunt. 488 ; Edwards v. M'Loay (1815), 

Coop. G. 308 ; Clare v. Lamb (1875), L. 11. 10 C. P. 334 ; 

Allen V. iliehardson (1879), 13 Ch. D. 524 ; JolillotJ. Baker 

(1883), 11 Q. B. D. 255. 

1805. .] — Thorne v. Heard, No. 1635, an<e. 

1806. From when time runs — From discovery of 
facts entitling action to be brought.] — The oxors. 
of the obligor in a bond, who have paid the interest 
on the principal sum, secured thereby in full, 
without deducting the property tax, during the 
existence of that tax, under a misrepresentation, 
that that was required by tiie terms of the bond, 
whereas it, on the contrary, provided for such 
deduction, are entitled to have the whole amount 
of that duty refunded, on the closing of the account, 
notwithstanding a space of more than six years 
had elapsed since the last of the payments ; & 
the master having, on a reference to him to 
ascertain what was due for principal & interest 
on the bond, disallowed this claim of the exors., 
the account was referred back to him by the ct. 
But such claim cannot be sustained in respect of 
a payment of the tax by the obligor himself, with 
a knowledge of the law & the facts. — Smith v. 
Alsop (1824), M‘Cle. 622 ; 13 Price, 823 ; 148 
E. B. 201. 

1807. .] — Hackney v. Knight (1891), 

7 T, L. B. 254. 

1808. Or when by due diligence fraud 

would have been discovered.] — Under the Statute 


PART VIII. SECT. 2, SUB-SECT. 1 

18021. Whether fraud bar to operatim 

He Blol 

(1912), 11 E. L. R. 673.— CAN. 

1 802 ii. — . ] — N o length of time is i 
bar to relief In the case of fraud, h 
the absence of Jacbes ou the part o 


the person defrauded. — T wyfoiid r. 
Bishopric (1914), 28 W. L. R. 934 ; 
7 W. W. R. 102 ; 20 D. L. R. 871.— 

CAN. 

1 802 Hi. . ] — Bank of MadrAs v. 

Multan C^hand Kanyai.al (1904), 
I. L. R. 27 Mad. 343.— IND. 

1802 iv. .] — B.irber u. Houston 


(1885), 18 L. R. Ir. 475.— IR. 

1802 V. ,] — Douglas v. Sander 

& Co., [1902] A. C. 437. — 

1. From when time runs.] — In 
case of fraudulent misrepresentation, 
the Statute of Limitations begins to 
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[of Lirmtations] delay deprives a man of his right 
to rescind on the ground of fraud, & the only 
question to be considered is from what time the 
delay iri to be reckoned. It had been decided & 
the rule was adopted by the statute, that the 
delay counts from the time when by due diligence 
the fraud might have been discovered (Jessel, 
M.R.).— Redgrave v. Hurd (1881), 20 Ch. D. 1 ; 
51 L. J. Ch. 113 ; 45 L. T. 486 ; 30 W. R. 251, 
C. A. 


Annotati^ Hiighos v. Twisden (1880), 55 L. J. 

Oh. 481 ; Aaron’s Roofs v. Twiss, [1896] A. C. 273 ; 
Merino r. Mutual Reserve Life Insce. (1904), 21 T. L. R. 
167. Mentd. Mathias v. Yetts (1882), 46 L. T. 497 ; 

(1882), 31 W. R. 559 ; Roots v. Snelllng 
U883), 48 L. T. 216 ; Smith v. Chadwick (1884), 9 App. 

187 ; Smith v. Land & House Property Corpn. (1884), 
o 7 ; Newbiggring v, Adam (1886), 34 Ch. D. 582 ; 

Liberian Government Concessions & Exploration 
Cx). (1892), 9 T. L. R. 136 ; Re Metropolit-an Coal Con- 
sumers' Assocn., Karberg’a Case, [1892] 3 Ch. 1 ; Davis 
V. Ohrly (1898), 14 T. L. R. 260 ; Whittingt,on v. Sealo- 
Hayno (1900), 82 L. T. 49 ; Re Law, Law v. Law (1904), 
74 L. J. Ch. 169 ; Nash v. Calthorpo, [1905] 2 Ch. 237 ; 
Mair v. Rio Grande Rubber Estates, [1913] A. C. 853 ; 
Wells V. Smith, [1914] .3 K. B. 722 ; Armstrong v. Jackson, 
[1917] 2 K. B. 822 ; Goldrei, Eoucard v. Sinclair & Rus- 
sian Chamber of Commerce in London, [1918] 1 K. B. ] 80 ; 
Compagnie Chorniu do Fer Paris-Orlcans v. Leostoii 
Shipping Co. (1919), 30 T. L. R. 68 ; Dawsons v. Boimin, 
[1922] 2 A. C. 413. 


1809. — — .] — Gibbs v. Guild, No. 

]819, post. 

1810. As between partners — Time does not 

run till circumstances arouse suspicion.] — B. & W., 

who were partners in a bank, agreed to take R. 
into partnership with them. W,, who took no 
actual part in the business, & was known to R. 
not to do so, joined with B. in producing to K., 
during the negotiations, as a true account of the 
affairs of the bank, a paper stating the amount 
in which it was indebted to customers to be 
£11,000, the amount being in fact £26,000. R. 
entered into the partnership without examining 
the books & continued in it for four years, taking 
no part in the business & never examining the 
books. At the end of that time the bank turned 
out to be insolvent. R. then filed a bill against 
B. &. W.’s exors., asking to have the partnership 
agreement rescinded, & to have an indemnity 
agai^t the debts of the concern : — Held : the lapse 
of time was no bar to pltf., for that although 
he had means of ascertaining the representation to 
bo untrue, he was entitled as between him the 
persons who made it to believe it to be true, & 
was not bound to make inquiry until there was 
something to raise suspicion. — Rawlins v. Wick- 
ham (1858), 3 De G. & J. 304 ; 28 L. J. Ch. 188 ; 
5 Jur. N. 8. 278 ; 44 E. R. 1285 ; sub nom. Raw- 
lins V. Wickham, Wickham v. Bailey, 32 E. T. 
O. S. 231 ; 7 W. K. 145, L. JJ. 


Annotaiuma : — Apld. Betjomann v. Betjomaun, [18951 2 Ch. 
474. Retd. Redgravo v. Hurd (1881), 20 Ch. D. 1. Mentd. 
Soholofleld v. Tompler (1859), John. 155; Couybearc v. 
New Brunswick & Canada Ry. (1860), 1 GifJ. 339 ; Gor- 
Buoh V. Croo (1860), 8 O. B. N. S. 574 ; Davies v. Marshall 
(1861), 10 C. B. N. S. 697 ; Evans v, Robins (1863), 11 
L. T. 211 : Graham v. Wickham (1865), 2 De G. J. & Sm. 
497 ; Hallows v. Femio (1867), L. R. 3 Eq. 520 ; Re 
Overend, Gurney, Ex p. Oakes & Peek (1867), L. R. 3 i: 
576 ; He Reese River Silver Mining Co., Smith’s Case 
(1867), 2 Ch. App. 604; Ovorend, Gurney v, Gumcv 
(1869), 17 W. R. 719; Peek v. Gumey (1873), L. R, 0 
H. L. 377 ; A.-G. v. Ray (1874), 9 Ch. App. 402, n. ; 
Re Royal Victoria Palace Theatre Syndicate, Mooro & 
De la Torre’s Case (1874), L. 11. 18 Eii. 661 ; Panama & 
South Paclflo Telegraph Co. v, India Rubber, Gutta 
Peroha & Telegraph Works i'o. (1875), 10 Ch. App. 
520, n. ; Lacey v. Hill, Lenoy v. Hill (1876), 4 Ch. D. 6.37 ; 
Hart r. Swalno (1877), 7 Ch. D. 42 ; Edwick v. Hawkes 


(1881), 18 Ch. D. 199 ; Mathias r. Yette (1882), 46 L. T. 
497 ; Joliflo v. Baker (1883), 11 Q. B. D. 255 ; Re Mount 
Morgan West Gold Mine, Exp. West (1887), 56 L. T. 622 ; 
Adam v. Newbimlng (1888), 13 App. Cas. 308 ; Lagunas 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392 ; 
Hindlo V. Brown (1907), 98 L. T. 44. 

1811. .] — Betjemann V. Betje- 

MANN, No. 1743, ante. 

1812. Fraud discovered during bankruptcy 

proceedings — Tlpie runs on cessation of bank- 
ruptcy.] — G., a broker, sold without authority bonds 
left with him by A., a customer, for safe custody, 
& misappropriated the proceeds. C. became bkpt., 
& the sale being then discovered A. proved for the 
value. The creditors passed a resolution under 
Bkpey. Act, 1869 (c. 71 ), s. 28, accepting a proposal 
that T., a friend of the bkpt., should pay a composi- 
tion of Gd. in the pound on all the debts in due 
discharge thereof, & on such payment the bkpey. 
should bo annulled. A. received the composition 
but did not otherwise assent to the arrangement. 
In Aug. 1880, the bkpey. was annulled. In May, 
1886, an order in the Ch. Div. was made for 
administration of an estate of C., who had died 
in the interval : — Held : as the debt was incurred 
by fraud which was not discovered till after the 
adjudication & an action could not be brought 
while the bkpey. was in force the Statute of Limita- 
tions did not begin to run till the bkpey. was 
annulled & as an order for administration was made 
within six years from that time A. was entitled to 
prove in the administration for the unpaid part 
of his debt. — He Crosley, Munns v. Burn (1887), 
35 Ch. D. 266 ; 57 L. T. 298 ; 35 W. R. 790, C. A. 

AmMtation : — Consd. Re Beiizon, Bower v. Chotwynd, [1914] 
2 Oh. 68. 

1813 . Misrepresentation by directors in 

prospectus — Time runs from date of subscription.] — 

(1) Civil Procedure Act, 1833 (c. 42), s. 3, which 
provides that “ all actions for penalties, damages 
or sums of money given to the party grieved by 
any statute ” must be brought within two years 
after the cause of action, applies only to penal 
actions — i.e. actions for penalties, or damages or 
sums of money in the nature of penalties, & 
does not apply to an action by a shareholder in a 
CO., under Directors Liability Act, 1890 (c. 64), 
s. 3, to recover from the directors compensation 
for loss or damage sustained by him by reason of 
untrue statements in the pmspectus of the co. on 
the faith of which he subscribed for his shares. 

(2) Scmble : the cause of action in such a case 
accrues at the time when the shares are sub- 
scribed for, & the action must, under Statute of 
Limitations (c. 16), be brought within six years 
from that date. — Thomson v. Clanmorris (Lord), 
[1900] 1 Ch. 718 ; 69 L. J. Ch. 337 ; 82 L. T. 277 ; 
48 W. R. 488 ; 16 T. L. R. 206 ; 44 Sol. Jo. 346 ; 
8 Mans. 51, C. A. 

Annotaiioiia : — As to (1) Apia. Shiimmn v. I^yons (1922), 
38 T. L. R. 500 ; Jarvin v. Simoy County Council, [1925] 

1 K. B. 551. 


Sub-sect. 2. — Fraudulent Concealment op 
Cause of Ac'tion. 

1814. Whether fraud bar to operation of statute — 
At common law.] — Pltf. after six yeai-s is entitled 
to a discovery of a fraud . A fraud is a bar to the 
Statute of Limitations at law. — Worthington v. 
Wilkinson (1729), Mos. 244 ; 25 E. II. 375, L. C. 


run from the time of the misrepresenta- 
tion, not from the time of its discovery, 
by pltf., nor from the time that damages 
accrued. — D ickson v. Jarvis (1838), 5 
O. S. 694.— CAN. 


m. .]' — Boqardus V. Wel- 

lington (1900), 27 A. R. 530.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. 

n. Whether fraud bar to operation 


of statute,] — Larkin v. Good (1823- 
1900), 2 Ont. Dig. 2852.— CAN. 

o. .] — The Statute of Limita- 

tions will not be allowed to run against 
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Limitation op Actions. 


Sect. 2 . — Simple contracts a fid torts : Suh’Sect. 2. 

Sect. 3 : Sub-sects. 1 <fc 2.] 

1816. .1 — It is no answer to a plea of 

the Statute of Limitations that pltf . was prevented 
by the fraud of deft, from knowing of the cause of 
action until after the time of limitation had 
expired. 

A count stated, that defts. bored into certain 
gas pipes of pltfs., &, affixed gas pipes of defts. 
thereto, & kept them so affixed for a long time, 
without the knowledge of pltfs., by means whereof 
large quantities of pltfs.’ gas flowed out of their 
pipes ; that defts., maliciously contriving to 
prevent pltfs. from discovering the trespasses so 
committed till six years should have elapsed, 
fraudulently & without pltfs.’ knowledge, cut off 
from pltfs.’ gas pipes, the gas pipes of defts. so 
affixed thereto, & fraudulently, &, without pltfs.’ 
knowledge, stopped & plugged up the gas pipes 
of pltfs. where the gas pipes of defts. had been so 
affixed ; by means whereof pltfs. were prevented 
from discovering the trespasses until six yeais 
from their commission had elapsed, & thereby 
the remedy of pltfs. by action became barred : — 
Held : the count disclosed a good cause of action. — 
Imperial Gas Light & Coke Co. v. London Gas 
Light Co. (1854), 10 Exch. 39 ; 2 C. L. R. 1230 ; 
23 L. J. Ex. 803 ; 18 Jur. 497 ; 2 W. ll. 527 ; 
156 E. R. 346. 

Annoialions : — Dbtd. Gibbs v. Guild (1882), 9 Q. B. D. 59. 

Apld. Armstrong V. Milbum (1885), 54 L. T. 247. Consd. 

Osgood V. Simdcrland (1914), 111 L. T. 529. Refd. 

Bonomi v. Backhouse (1858), 27 L. J. Q. B. 378 ; Trottor 

V. Maclean (1879), 13 Ch. D. 574; Bull! Ckial Mining Co. 

V, Osborne, [1899] A. C. 351. 

1816. .] — -To a plea of the Statute of 

Limitations, in an action of trespass or tre.spass on 
the case for making excavations & taking & 
carrying away coal, etc., pltf. will not be allowed 
to reply as an equitable answer, under C. L. P. 
Act, 1854 (c. 125), that the trespasses, etc., were 
underground, & had been fraudulently concealed 
from pltf. till within six years before suit. — 
Hunter v. Gibbons (1856), 1 H. & N. 459 ; 28 
L. T. O. S. 290 ; 2 Jur. N. S. 1249 ; 5 W. R. 91 ; 
156 E. R. 1281 ; sub nom. Hunter v. Gibbons, 
Dudley v. Gibbons, 26 L. J. Ex. 1. 


judge held that the work had been badly done & 
that steps had been taken to conceal it. On the 
question of law deft, submitted that in an action 
such as the present which before Jud. Act, 1873 
(c. 66), could be brought onlv in a common law 
ct., a plea of the Statute of Limitations could not 
be met by a reply of fraudulent concealment : — 
Held : in a purely common law action the plea 
of the Statute of Limitations was an absolute 
defence. — Osgood v. Sunderland (1014), 111 
L. T. 520 ; 80 T. L. R. 500. 

1819. Effect of Judicature Acts.] — In an 

action to recover by way of damages money lost 
by the fraudulent representations of deft., a 
reply to a defence of Statute of Limitations that 
pltf. did not discover & had not reasonable means 
of discovering the fraud within six years before 
action, & that the existence of such fraud wa» 
fraudulently concealed by deft, until within such 
six years '.—Held : good. 

I understand the cts. of equity to deal with the 
Statute of Limitations as they deal with every other 
legal right, whether existing by statute or common 
law, not by abrogating it, but by saying, on 
principles well understood in those cts., that in 
some particular cases it is unjust that the party 
should be allowed to exercise those rights. They 
say that where the cause of action & the knowledge 
of the cause of action are contemporaneous, there 
the statute runs in cts. of equity as it runs at 
common law, but that where the existence of the 
cause of action is concealed from the person who 
ought to take advantage of it, by the fraud of the 
person who creates it, such person shall not take 
advantage of the wrong which he himself has done, 
& that a fresh cause of action accrues from the 
moment that the fraud is discovered, & that to 
that fresh cause of action the Statute of Limitations 
will be applied by the cts. of equity (Lord 
Coleridge, C.J.). 

I am of opiiion that Jud, Act, 1873 (c. 66), 
did not alter or touch Statute of Limitations 
at all, & that that statute still applies to the 
circumstances which constituted the actions 
named in it, that is to say, that if the circumstances 
would have constituted an action on the case or an 


Annotations : — Dbtd. Gibbs v. Guild (1882), 9 Q. B. D. 59. 
Apld. Anrwtrong r. Milburn (1885), 54 L. T. 247. Consd. 
Osgood V. Simderiand (1914), 111 L. T. 529. Refd. Eccl. 
Comrs. for England v. N. E. By. (1877), 4 Ch. D. 845 ; 
Bulli Coal Mining Co. v. Osborne, [1899] A. C. 351. 
Mentd. Hois r. Scottish Equitable Ufo Assoo, Soc. (1857), 
2 H. & N. 10 : Wheelton v. Hardisty (1857), 8 E. & B. 
232 ; BarUett v. Wells (1862), 1 B. & S. 836 ; Thames 


Iron Works & Ship Building Co. v. Royal Mail Steam 

Packet Co. (1862), 13 C. B. N. S. 358. 

1817. .]— In an action against a solr. 

for negligence where tlie Statute of Limitations 
is pleaded a reply stating that owing to the action 
& deliberate fraud of deft. pltf. did not discover & 
did not have the means of discovering defb.’s 
negligence, until within six years next before the 
action was brought, is no answer to the plea of 
the statute. — Armstrong v. Milburn (1885), 64 
L. T. 27 ; 2 T. L. R. 222, D. C. ; affd. (1886), 54 
L. T. 723 ; 2 T. L. R. 615, C. A. 

Annotation :—FoM. Osgood v. Sunderland (1914), 111 L. T. 

529. 

1818. .] — Deft, did certain work for 

pltf. in 1904. In 1912 pltf. discovered that the 
work was defective, & not as specified in the 
contract. Pltf. now brought an action for breach 
of contract, alle^ng fraudulent concealment. 
Deft, denied liability, &; in addition pleaded the 
Statute of Limitations. On the evidence the 


action of trespass, although the action which 
involves the remedy sought would not now be 
called an action on the case or an action of trespass, 
yet, notwithstanding, Statute of Limitations 
applies to it, if the facts are such as would have 
supported an action on the case or an action of 
trespass (Brett, L.J.). 

In cases in which the only remedy was in the 
cts. of equity, but where the transaction was such 
as was within the meaning of the Statute of Limita- 
tions, it is admitted & cannot be denied that the 
cts. of equity, whether by analogy or whether 
they considered themselves bound by the statute, 
. . . did recognise the binding authority of the 
statute (Brett, L.J.). — Gibbs v. Guild (1882), 9 
Q. B. D. 59 ; 51 L. J. Q. B. 313 ; 46 L. T. 248 ; 
30 W. R. 591, C. A. 

Annotations: — Expld. Armstrong n. Milbum (1885), 64 
L. T. 247. Conid. Betjemann v. Botjemann, [1895] 2 Ch. 
474 ; North American Land & Timber Co. v. Watkins 
(1904), 73 L. J. Ch. 620 ; Baker v. Courage (1909), 79 
L. J. K. B. 313 ; Oelkers v. Ellis, [1914] 2 K. B. 139 ; 
Osgood V. Sunderland (1914), lil L. T. 529. Refd. 
Moore v. Knight, [1891] 1 Ch. 647 ; Thome v. B[eard, 
[1894] 1 Ch. 699 ; Rochefoucauld v. Boustead (1896), 66 
L. J. Ch. 74 ; Re Qallard, Ex p. Gallard (1897), 66 L. J. 


Q. B. 484 ; Re Astley & Tyldesley Coal & S^t Co. & 
Tyldosley Coal Co. (1899), 08 L. J. Q. B. 262 ; BuUi Coal 
Mining Co. v. Osborne, [1899] A. C. 351 ; Beer v. Prudential 


a pltf. in cases where the existence of 
his cause of aotlon is not discovered 
because of the alleged concealed fraud 


of deft. — T rbmeer V. Black, [1924] 2 
D. L. R. 620 ; [1924] 2 W. W. R. 97 ; 
18 Sask. L. R. 260; affg., [1923] 4 


D. L. R. 1208 ; [1923] 3 W. W. R. 
1322 ; 17 Sask. L. R. 622.-~CAN, 
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Aspoe. (1902), 06 J. P. 729 ; Molloy v. Mutual Reserve 
Life Insoe. (1906), U L. T. 756 ; Palmer v. S. (1907), 61 
Sol. Jo. 663. 

1820. Active measures of concealment — Neces- 
sity for.] — Pltf. claimed to set aside certain 
transactions between himself & deft, relating to 
the purchase of shares in a mining co. & to recover 
moneys paid by him to deft, in respect thereof. 
The ground of the claim was the fraud of deft, in 
pretending to act as pltf.’s stockbroker while in 
fact selling to pltf. deft.’s own shares. The trans- 
actions took place in & before Aug. 1906. Pltf. 
did not discover the fraud until July, 1012. The 
action was commenced in Nov. 1912. Deft, used 
no means to conceal the cause of action. Pltf. 
was guilty of no laches or other default in failing 
to discover the fraud earlier : — Held : Statute of 
Limitations, 1623 (c. 10), was no bar to the action. 
— Oblkers V. Ellis, [1914] 2 K. B. 139 ; 83 L. J. 
K. B. 658 ; 110 L. T. 332. 

Annotations : — Distd. OHgood v. Simdcrland (1914), 111 L. T. 
529. Refd. Armstrong v. Jackson, [1917] 2 K. B. 822. 


Sect. 3.— LAND OR RENT. 

Sub-sect. 1. — In General. 

See Ileal Property Limitation Act, 1833 (c. 27), 
s. 26. 

1821. “ Bonft fide purchaser for value ** — Pur- 
chaser without personal notice of fraud — Purchase 
from agent with nottoe.] — Vanev. Vane, No. 1827, 
'post, 

1822. Party sued must be privy to fraud.] — 

Re McCallum, McCallum v, McCallum, No. 1777, 
ante. 

Sub -SECT. 2. — What Amounts to Fraud. 

See Real Propeity Limitation Act, 1833 (c. 27), 
s. 26. 

1823. Concealed fraud.] — Rains v. Buxton, No. 
1055, ante. 

1824. What amounts to — Procuring con- 

veyance from lunatic.] — A., a person of unsound 
mind, living in the family of M,, became entitled 
as heiress-at-law to certain lands. M. received 
the rents & profits of such lands for tliirteen years 
during the life of A., & eleven years after her death, 
when M. died. M. had procured A. to execute a 
win devising part of her estate, & also indentures 
for conveying other parts, to M. & her heirs : — 
Held : ( 1 ) M, had founded her title upon the instru- 
ments which she had procured A. to excute in her 
favour ; her claim to the lands in question must 
be deemed to be under, & not against A., & 
there was, therefore, no adverse possession as 
against A. or those claiming under her ; 
(2) Semhle : procuring instruments of conveyance 
& devise to be execu^d by a person of unsound 
mind was a fraud within Real Property Limitation 
Act, 1833 (c. 27), s. 26 ; (3) after issues had been 
directed, on motion, to try the validity of the 
instruments executed by A. & whether she was of 
sound mind, the order being submitted to, it was 
no longer open to those claiming under M. to 
insist, at the hearing, that the claim of the heirs 
of A. was barred by Real Property Limitation Act, 
1833 (c. 27). — Lewis v. Thomas (1843), 3 Hare, 
26 ; 67 E. R. 283. 

Amiotation : — As to (2) Bold. Manby v. Bcwicke (1857), 3 

K. & J. 342. 


1826 , Procuring compromise from 

person mentally Incapable — Though not in fact 
lunatic.] — To prove that a fraud was concealed 
within Keal Property Limitation Act, 1833 (c. 27), 
s. 26, which enacts that the right of a person to 
recover land of which he has been deprived by a 
concealed fraud, shall first accrue at & not before 
the time at which such fraud should or might with 
reasonable diligence be discovered, it^ is not 
sufficient to show that he was in such an imbecile 
& imcultivated condition of mind that it was 
scarcely possible, though the alleged fraud was by 
an open act, that he should have discovered the 
fraud, if the condition of his mind was not that 
of actual lunacy ; for the ct. cannot possibly 
estimate for this purpose the chance which the 
state of mind & education of a man may afford of 
his making such discovery, & is, therefore, com- 
pelled to assume that every one not actually a 
lunatic is competent to judge of & to obtain advice 
concerning his rights, & to assert them if necessary. 
Therefore a suit cannot be maintained to set aside 
a compromise of an action to recover large estates 
made eighty years before, upon the ground that 
the compromise was a fraud upon pltf. in the 
action, & that he was a man of such dull intellect 
that, though cognisant of all the facts, it was 
necessarily a concealed fraud as to him. Any 
man who is not a lunatic must be considered 
competent t-o agree to a compromise of litigation 
in which he is engaged, the circumstances under 
which the compromise was made not being such 
as to afford evidence of fraud. — Manby v. Bewicke 
(1857), 3 K. & J. 342 ; 29 L. T. O. S. 276 ; 69 
E. R. 1140. 

1826. Bankrupt’s omission of estate 

from assets.] — In 1826 A. on his insolvency, 
omitted from his schedule, which he verified on 
oath, an estate to which he was entitled. In 1853 
his assignee filed his bill against the assignees under 
a subsequent bkpey. & others for the recovery of 
the property : — Held : the claim was not barred 
by Statute of Limitations, the case coming within 
the exception of Real Property Limitation Act, 
1833 (c. 27), 8. 26, there having been “ a concealed 
fraud.” — Sturuis v. Morse (1857), 24 Beav. 641 ; 
53 E. R. 466 ; affd. (1858), 3 De G. & J. 1, L. JJ. 

Annofoiions : — Consd. Vano r. Vane (1872), 8 Cb. App. 

388, n. Refd. Ncn-th American Land & Timber Co. v. 

WatkiiiH (1904), 73 L. J. Ch. 626. 

1827. Misrepresentations as to rights 

of succession.] — Pltf., by his bill, stated to the 
following effect : — That an estate being limited 
to pltf.’s father for life, remainder to his first & 
other sons successively in tail, the father in 1797 
intermarried with a woman who had been his 
mistress, & had just borne him a son ; that after 
the marriage the parents agreed to pass off the 
son as legitimate, &; he was always recognised as 
such ; that pltf., who was born ten years after- 
wards, was the eldest, but was brought up in 
the belief that he was the second, legitimate son ; 
that when the illegitimate son came of age he was 
informed by the father that ho was illegitimate, 
& with that knowledge joined the father in suffering 
a recovery to bar the entail ; that on the marriage 
of the illegitimate son in 1823, he & the father made 
an ante-nuptial settlement of the estates, which 
was negotiated by the wife’s father, as her agents 
& on her behalf, with full knowledge that the 
husband was illegitimate ; that the father died in 
1832, upon which the illegitimate son entered into 


PART Vin. SECT. 3, SUB-SECT. 1. 

p. Possession obtained by fraud — 
Wndher akdute runs .] — Buttbbfibld 
V. Mabee (1872), 22 C. P. 230. — CAN. 


q. .] — ^MoLurk V. Black 

(1^0), 20 O. R. 70.— CAN. 


r. .] — Hakoovandas 


Lakhbmidas V. Bajibhai Jijibhai 
(1890), I. L. R. 14 Bom. 222.— IND. 

t. .] — Johnston v, Howi- 

SON (1850), 13 I. Eq. R. 463.— IR, 
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Sect. 3 . — Land or rent: Suh-eecta. 2 d; 3. Part IX. 

Sect, 1 ; Sub-sects. 1, 2 3.] 

possession, & remained so till his death in 1842, 
ever since which time his eldest son had been in 
possession ; that pltf. had never until 1866 believed 
or suspected, or had any reason to believe or 
suspect, that his elder brother was illegitimate ; 
& the bill prayed for a declaration that pltf. was 
entitled to the estates, & defts., who claimed under 
the settlement of 1823, might be ordered to give 
up possession to him : — Held : (1) the designedly 
bringing up pltf. in the belief that he was the 
second legitimate son was a case of concealed 
fraud within Beal Property Limitation Act, 1833 
(c. 27), s. 26, & time did not begin to run against 
the pltf .’s right to sue in equity until the time when 
he might first, with reasonable diligence, have 
discovered the fraud ; (2) a purchaser for value 
who, though not having any personal notice of 
the fraud, contracted through an agent who knew 
of the fraud could not protect himself under the 
saving in s. 26 as “ a bond fide purchaser for value, 
who at the time of the purchase did not know & 
had no reason to believe that any such fraud had 
been committed,” & therefore the persons claiming 
under the settlement of 1823 could not sustain 
this defence. — Vane v. Vane (1873), 8 Ch. App. 
383 ; 42 L. J. Ch. 299 ; 28 L. T. 320 ; 21 W. 11. 
252, L. JJ. 

Annotaiiona : — As to (1) Consd. Willis r. Howe, [1893] 2 

Ch. 545. Befd. Lawrance v. Norreys (1888), 39 Ch. D. 

213; Re McCallum, McCallum v. McCalluiu, [1901] 1 

Ch. 143. 

1828. Wrongful entry under false 

claim.] — Pltf. brought an action of ejectment in 
1892, & alleged by his statement of claim that he 
was the heir-at-law of W., who died intestate in 
1798, & that on his death his real estate was 
wrongfully taken possession of by the mother of G., 
an infant, in his name under the false pretence that 
G. was the heir-at-law of W. ; that G. died an 
infant, & that his mother continued to hold 
possession of the estate in the name of B., an 
infant, whom she falsely asserted to be the brother 
of G., but who was really a supposititious child ; 
that B. held possession of the estates after he came 
of age, & that he & liis successors in title, including 
deft., fraudulently concealed these facts from the 
true heir of W. ; that pltf. & his predecessors in 
title had been deprived of the estates by such 
concealed fraud, & that the same could not with 
reasonable diligence be discovered before 1879, 
when they became partially known ; that pltf. 
was an infant at that time, & did not attain liis 
majority until 1887. Deft, moved to liave the 
statement of claim struck out as frivolous & 
vexatious & filed an affidavit showing that the 
story of B. being a supposititious child was 
publicly 8x>okcn of in newspapers & otherwise as 
early in 1853, & had been made the ground of 
previous unsuccessful actions of other claimants 
against deft. & his predecessors ; — Held : the 
allegations in the statement of claim as to the 
entry in 1798 on behalf of G. did not show a case 
of concealed fraud within Beal Property Limitation 
Act, 1833 (c. 27), s. 26, but only a wrongful entry 
under a false claim ; the statute began to run 
against pltf.’s predecessors in title in 1798, & as 
the possession had been adverse to pltf. & his 
redecessors ever since, the operation of the statute 
ad not been suspended by the alleged fraud in 
1805 ; & pltf. or his predecessors might with 
reasonable diligence have discovered the concealed 
fraud, if any, more than twelve years after the 
commencement of the action. — Willis v. Hows 
(Earl), [1893] 2 Ch. 645 ; 62 L. J. Ch. 690 ; 69 


L. T. 358 ; 41 W. B. 433 ; 9 T. L. B. 416 ; 2 B. 
427, 0. A. 

AnnoUxtUma : — Conid. Thome v. Hoard, [1894] 1 Oh. 599 ; 

Re MoCallum, MoCallum v. MoCallum, [190i] 1 Ch. 143. 

Apld. Re Levealoy, Goodwin v. Levesley (1915), 32 

T. L. R. 145 ; He Coole, Coolo v. Flight, [1920] 2 Oh. 636. 

Refd. Re Lands Allotment Co., [1894] 1 Ch. 610 ; Johnson 

11 . Brock, [1907] 2 Ch. 533. Mentd. Vinson v. Prior Fibres 

Consolidated (1906), 61 Sol. Jo. 81. 

1829. Suppression of voluntary con- 

veyance .] — Re McCallum, McCallum v. McCal- 
lum, No. 1777, ante. 

1830. Undelivered deed of gift — Sub- 

sequent sale & devise by donor.] — In 1900 testator, 
a North Sea skipper, by a deed of gift gave his 
sons W. & F. in fee simple in equal moieties certain 
land at P. & at S. In July, 1901, he sold the land 
at S. & bought additional land at P. In Aug. 
1901, W. died. Testator by liis will, dated 1913, 
gave to F. all the land at P., & his i*e8idence to the 
children of a deceased son. Testator received 
the rents of the land at P. down to his death in 
1914, the sons never having known of the deed of 
gift. F. died in 1915 ; — Held : as testator might 
have thought the deed non-effective until com- 
municated to his sons, there had been no 
“concealed fraud” by him, & therefore he had 
not become a trustee for W. & F., & in the case 
of the land at P. Beal Property Limitation Act, 
1883 (c. 27), s. 26, did not apply & Statute of 
Limitations ran & the representatives of W. & F. 
were not entitled to the land at P. under the deed 
of gift . — Re Levesley, Goodwin v. Levesley 
(1915), 32 T. L. B. 145 ; 60 Sol. Jo. 142. 

1831. Dealing by executor with realty 

— No acknowledgment to heir.] — In 1881 a woman 
seised in fee simple of two freehold houses & 
possessed of a long-leasehold shop, but not in 
either case to her separate use, married a solr. 
On May 10, 1883, she purchased the freehold 
reversion of the shop. She died in 1897 without 
ever liavinghadany issue, having by her will, made 
in 1888, devised “ all ” her “ freehold shop ” to her 
trustees upon trust for sale & to pay a sum of 
£1 ,300 out of the proceeds to certain named persons, 
& “all the residue of the real estate over which ” 
she “ had a disposing power ” to her husband for 
life, to whom she also bequeathed all other her 
personal estate absolutely, &from & after his death 
she devised “ all other ” her “ real estate ” to her 
trustees upon trust for sale & to pay & divide the 
net proceeds as therein mentioned. The husband, 
the sole surviving exor. & trustee, proved the will 
& elected to pay & paid estate duty on the real 
estate passing on liis wife’s death. He went into, 
& remained in, possession of all her real estate until 
his death in 1917, without giving any acknowledg- 
ment of the title of the heir-at-law. He appointed 
pltf 8. exors. of his will, which contained a devise 
& bequest of his real & residuary personal estate. 
Upon a summons for the determination of the 
parties entitled to the properties in question : — 
Held : as to the two freehold houses on the facts 
the husband had not been guilty of any concealed 
fraud within Beal Property Limitation Act, 
1833 (c. 27), 8. 26, & the claim of the wife’s heir at 
law was barred . — Rc Coole, Coole v. Flight, 
[1920] 2 Ch. 536 ; 89 L. J. Ch. 619 ; 124 L. T. 
61 ; 36 T. L. K. 736 ; 64 Sol. Jo. 739. 

1882. Such as to deprive plaintiff of rights.] 

— Lawrance v. Norreys (Lord), No. 1836, post. 


Sub-sect. 3. — When Time Begins to Bun. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 26. 
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1833. Discovery of fraud — ^Wlth reasonable dili- 
gence — Failure to use diligence — Limitation opera- 
tlveJ — Pltf. sued to recover property to which his 
predecessor, as he alleged, became entitled in the 
year 1769, & insisted that a register book con- 
taining a certificate of marriage, forming the 
principal link in his title, had been fraudulently 
mutilated in order to prevent liim or his ancestors 
from obtaining evidence of the marriage : — Held : 
by reasonable diligence, evidence of the marriage 
might have been ascertained within twenty years 
after the alleged fraud had been committed ; & 
pltf. had not brought his case within Real Property 
Limitation Act, 1833 (c. 27), s. 20. — Chetham v. 
Hoare (1870), L. R. 9 Eq. 571 ; 39 L. J. Cfii. 376 ; 
22 L. T. 57. 

Amwtalions : — Consd. Vano v. Vane (1872), 8 Ch. App. 388, ii. 

Reid. Re Joimcns, WilliM v. Howe (1880), 50 L. J. Ch. 4. 

1834. .] — Willis v. Howe 

(Earl), No. 1828, anle. 

1835. .]— Vane r. Vane, No. 1827, 

ante. 

1836. .] — (1) In a case of concealed 

fraud within Real Property Limitation Act, 183.3 
(c. 27), s. 20, it is not enough to prove a concealed 
fraud ; pltf. must show that he or some person 
through whom he claims has been by such fraud 
deprived of the land sought to be recovert^d, & 


that the fraud could not with reasonable diligence 
have been known or discovered more than the 
statutory period before the action was brought. 

(2) In such an action general averments of 
fraud are not sufficient, the statement of claim 
must contain precise & full allegations of fact & 
circumstances leading to the reasonable inference 
that the fraud was the cause of the deprivation, 
& excluding other possible causes. In default 
of such allegations the ct. may, by virtue of its 
inlierent jurisdiction, dismiss the action as an 
abuse of the procedure, where the claim is incapable 
of proof & without any solid basis. — L awkance v. 
Norreys (Lord) (1890), 15 App. Cas. 210 ; 59 
L. J. Ch. 081 ; 02 L. T. 700 ; 54 J. P. 708 ; 38 
W. R. 753 ; 6 T. L. R. 285, H. L. 

AnTwiaiions : — Ah to (1) Expld. & Apld. Willis v. Howe, 
[1893] 2 Ch. 645. Refd. Thorno v. Hoard, [1894] 1 Ch. 
699 ; Betjomaim r. Bctjcniauu (1895), 73 L. T. 2 ; Rc 
McCallum, MoCalhiin r. McCallum, [1901] i Ch. 143 ; 
Sulaiiiau V. Soerotary of State in Council of India, [1900] 

1 K. B. 613. As to (2) Expld. Bruco v. Ailesbury (1892), 
36 Sol. Jo. 805. Folld. Willis w. How(5, [1893] 2 Ch. 545. 
Consd. Salarnan v. Secretary of Stete in Council of India, 
[1906] 1 K. B. (113. Retd. Haggard D. I’olloier, [1892] A.C. 
61 ; Kellaway v. Bury (1892), 66 L. T. 599 ; Fletcher v. 
Bcthoin (1893), 68 L. T. 438; Iteiuuiiuffton v. Scolos, 
11897] 2 (Jh. 1 ; Woods v. Lj^ltcltou (1909), 25 T. L. 11. < 
665. (tciwrallt/, Mentd. Rf‘ Thomas, Jaouess v. Thomas 
(1891), 10 T. 1 j. It. 367 ; Dunlop Pneumatic Tyro Co. v. 
Jlimiuprtou (1900), 17 It. 1*. C. 665; Shacklotou y. Swift 
(1913), 108 L. T. 100. 


Part IX. — Penal Actions and Other Proceedings. 


Sect. L— PENAL ACTIONS. 

Sub-sect. 1. — Proceedings by the Crown. 

Sec 31 Eliz. c. 5, s. 5 ; Crown Suits Act, '* ■ 

(c. 104), ss. 6, 8, 10. 

1837. Information must be within two years of 
offence.] — By 31 Eliz. c. 5, information on penal 
statutes must be within two years after the offence 
committed. — Stowe’s Case (1020), Cro. Jac. 003 ; 

E. R. 515. 


Sub-sect. 2. — Proceedings by Party 
Grieved. 

See Civil Procedure Act, 1833 (c. 42), ss. 3, 1. 

1838. Who Is ‘‘ party grieved ** — Not officer of 
Goldsmiths Company.] — Robinson v. Cubrey, 
No. 1844, post. 

1839. Person suing for damage by riot — 

Riot Damages Act, 1886 (c. 38) .] — In an action 
against the police authority under above Act for 
damages caused by a riot, the cause of action is 
the refusal or failure of the authority to fix 
compensation. Such an action is not an action 
“ for penalties, damages, or sums of money given 
to the party grieved, by any statute ” within the 
Civil Procedure Act, 1833 (c. 42), s. 3, therefore 
the period for bringing an action limiteci by the 
sect, in respect of those actions is not applicable. 


'Jarvis v. Surrey County Council, [1925] 1 
K. B. 554 ; 94 L. J. K. B. 009 ; 132 L. T. 745 ; 
89 ,T. P. 51 ; 41 T. L. R. 228 ; 09 Sol. Jo. 327 ; 


3. — IhlOCEEDINGS BY 

1840. Suing for whole penalty — Whether limited 
to one year.] — Qu. : if a statute give a penalty to 
the party grieved witliin three months, &, on his 
neglecting to sue for it within that time, to any 
person who will sue for same, whether a stranger 
who sues for the wliole penalty, be a common 
informer witliin 31 Eliz. c. 5, & thereby bound to 
bring his action within a year ? but if so, suing out 
a latitat within the year is a sufficient commence- 
ment of the action. — Culliford v. Blandford 
(1692). 4 Mod. Rep. 129; Holt, K. B. 522; 12 
Mod. liep. 20 ; Comb. 194 ; (Jarth. 232 ; 87 

E. R. 302 ; sub nom. Calliford v. Blawford, 
1 Show. 353. 

Afirwtutiom : — Consd. Chance v. Adams (1695), 1 Ld. Itaym. 
77 ; Robinson v. Carrey (1881), 7 (L B. D. 465. Reid. 
Brown v. Babbington (1703), 2 Ld. Itaym. 880 ; Hardy- 
man V. Whitaker (1748), 2 East, 57J, n. ; Johnson v. 
Smith (1760), 2 Burr. 950 ; Foster v. Bonner (1776), 2 
Cowp. 454 ; Fife v. Bousflold (1844), 6 (L H. 100 ; Dyer 
V. Best (1860), L. R. 1 Exch. 152. Mentd. Norris v. 
Mawditt (1095), 5 Mod. liep. 311 ; Karvor v. James (1741), 
Wiilos, 255 ; Lewis v. Davis (1875), 39 J. P. 148. 


PART VIII. SECT. 3, SUB-SECT. 3. 

1833 i. Disromry of fraud — With 
reasonable diligence — Failure to use 
diligence — Limitation operative.] — 
Clark r. Clark (1882), 8 V. L. R. 303. 

— AUS. 

183311. Mer- 

chants Bank v. McKenzie (1900), 13 
Man. L. R. 19. — CAN. 

a. .] — JUQALDAS V. AmBAS- 

J. — VOL. xxxn. 


HANKAR (1888), I. L. R. 12 Bom. 501. 

— IND. 

b. .] I’UNNAYIL KtriTU V. 

Raman Nair (1907), 1. L. R. 31 Mad. 
230.— IND. 

c. .] — Medlicott V. O'Donel 

(1809), 1 Ball & B. 156, 166.— IR. 

d. .] — Roche v. O’Brien 

(1810), 1 BaU & B. 330.— IR. 

e. .] -Young v. Haiu'ER (1889), 

8 N. Z. L. R. 179.— N.Z, 


PART IX. SECT. 1, SUB-SECT. 3. 
1840 i. Suing for whole penally — 
Whether limits to one i/ear. ]— Pltf . 
tiled his Information to forfeit land sold 
by lottery, moi-e than live years after 
the sale complained of : — Held : too 
late, for the case came within 31 Eliz. 
c. 5, by which ho w€U3 limited to one 
year. — Mewburn v. Street (1862). 21 

U. C. R. 498.— CAN. 

f. Penalty to be divided.] — Barrett 

V. Johnson (1836), 2 Jo. Ex. Ir. 197.— 

IR. 
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Sect, 1. — Penal actions : Sub-sect. 3. Sect. 2: Sub- 
sects. 1, 2, 3 <£? 4. Sect. 3 : Sub-sects. ] , 2 cS: 8. 
Sect. 4 : Sub-sects. ] , 2, 3, 4, 6, 6, 7, 8, 9 d? 10. 
Part X. Sects. 1, 2, 3, 4, 5, 6, 7, 8, 9 cfc 10.] 


1841 . •] — Where the whole penalty in 

a popular action is given to the informer he is 
not bound to bring such action within a year after 
the cause of action accrued. — (Jhance v. Adams 
(1696), 1 Ld. Raym. 77 ; 91 E. li. 948. 

Annotationa : — Befd. Dyer v. Best (186G), L. R. 1 Exch. 152. 

Mentd. Doe d. Bui'twhistlo r. Vardlll (1840), 0 Bing. N. C. 

385 ; Nixon v. Nanney (1841), 1 Q. B. 747 ; Coombor v. 

Berks JJ. (1882), 9 Q. B. D. 17. 


1842. .] — Lookup v. Fuederick 

(1766), Bull. N. P. 190 ; on appeal, sub nom. 
Frederick v. Lookup (1767), 4 Burr. 2018. 
Anivotationa : — CoDJld. Dyer v. Best (1806), L. K. 1 Excb. 

152. Refd. Robinson v. Currey (1881), 7 Q. B. D. 465. 
Mentd. Avery r. Boole (1778), 2 CoAvp. 825 ; Evans v. 
Stevens (1791), 4 Term Rep. 224 ; A.-G. v. SLerilT (1801), 
Eor. 43 ; Taylor v. Willans (1826), 11 Moore, C. P. 448. 

1843 . .] — 31 Eliz. c. 5, s. 6, applies to 

every class of actions or statutes imposing penalties, 
& a person suing for a penalty for himself alone, 
must therefore bring Ids action within a year after 
the offence is committed in the same manner as 
though he sued as an informer qui tarn. — Dyer v. 
Best (1866), L. B. 1 Exch. 152 ; 4 H. & C. 189 ; 35 
L. J. Ex. 105 ; 13 L. T. 753 ; 30 J. P. 151 ; 12 
Jur. N. S. 142 ; 14 W. R. 336. 

Annotaixons : — Consd. Robinson v. Currey (1881), 7 Q. B. D. 
465. Refd. Lewis v. Davis (1875), L. R. 10 Ex. 86; 
Forbes v. Samuel (1913), 109 L. T. 599. 


1844 . 


-,] — An action by an officer of 


one of the Co. of Goldsmiths mentioned in Gold 

6 Silver Wares Act, 1 844 (c. 22), for penalties under 
sect. 3 of that Act, is not an action by a common 
infoimer within 31 Eliz. c. 5, nor is it an action 
by a “ party grieved ” within Civil Procedure Act, 
1833 (c. 42), & consequently can be brought more 
than two years after the cause of action accrued. 

31 Eliz. c. 5, in terms is applicable only to 
proceedings by the Crown & to proceedings qui 
iam, & it was held ... in Culliford v. Blandford, 
No. 1840, ante, that that statute did not apply to 
the ordinary action of a common informer suing 
for his own benefit. Well, if that be so (& that 
decision was confirmed in the Exch. Chamber &. 
remains unimpeached) it would cover this case, 
even supposing the co. were suing as common 
informers, because there would be no Statute of 
Limitations applicable to them except Civil 
Procedure Act, 1833 (c. 42). It is said is it con- 
ceivable that there is no Statute of Limitations 
applicable to any action of debt by a connnon 
infoimer ? A common informer must make an 
oath that the cause of action arose within a year 
(Bramwell, L.J.). — Robinson v. Currey (1881), 

7 Q. B. D. 465 ; 50 L. J. Q. B. 561 ; 45 L. T. 368 ; 
46 J. P. 148 ; 30 W. R. 39, C. A. 

Annotatimis : — Conad. Thomson v. aanmorrie, [1899] 2 

Ch. 523 ; R. v. Canadian Northern Ry., [1923J A. C. 714. 

Mentd. Sauudci-e v. Wicl, [1892] 2 Q. B. 321. 


Sub-sect. 2. — Extradition. 

See, generally, Extradition, Vol. XXIV., 
pp. 868 et seq. 

Time within which evidence must be produced — 
Treaty with Germany.] — See Extradition, Vol. 
XXIV., p. 879, No. 62. 

Time within which surrender may be ordered.] — 

See Extradition, Vol. XXIV., pp. 887, 888, Nos. 
141, 142. 


Sub-sect. 3. — Offences Relating to Game. 

Commencement of prosecution.]* — See Game. 
Vol. XXV., pp. 374, 375, Nos. 235-240. 


Sub -sect. 4. — Summary Proceedings. 
See Sect. 4, post. 


Sect. 3.— CROWN PRACTICE. 

Sub-sect. 1. — Certiorari. 

Certiorari generally, see Crown Practice, Vol. 
XVI., pp. 398 ci seq. 

Time for application — Certiorari to remove for 
trial.] — See Crown Practice, Vol. XVI., p. 446, 
Nos. 3136-3138. 

Certiorari to quash.]— >SVc Crown Practice, 

Vol. XVI., pp. 460, 461, Nos. 3345-3360. 

Certiorari to remove orders on case stated.] 

— See Crown Practice, Vol. XVI., pp. 479, 480, 
Nos. 3612, 3613. 


Sub-sect. 2. — Mandamus. 

Mandamus generally, see Crown Practice, Vol. 
XVI., pp. 276 et seq. 

Prerogative writ.] — See Crown Practice, Vol. 
XVI., p. 293, No. 1055. 

Time for application.] — See Crown Prac- 
tice, Vol. XVI., pp. 324-327, Nos. 1370-1407. 

Action for mandamus.] — See Crown Practice, 
Vol. XVI., pp. 321 , 322, Nos. 1331-1 337. 


Sub-sect. 3. — Quo Warranto. 

Quo ivarranio generally, see Crown Practice, 
Vol. XVI., pp. 363 ei seq. 

Time for application.]— Crown Practice, 
Vol. XVI., pp. 306, 366, Nos. 1981-1996. 


Sect. 2.— CRIMINAL PROCEEDINGS. 

Sub-sect. 1. — In General. 

Limitation of time for criminal proceedings.] — 

See Criminal Law, Vol. XIV., pp. 151-153, Nos. 
1259-1283. 

Commencement of prosecution.] — See 

Criminal Law, Vol. XIV., pp. 164, 155, Nos. 
1285-1300. 

Information at Instance of private person — Undue 
delay in application.] — See Criminal Law, Vol. 
XIV., p. 352, No. 3710. 


Sect. 4.— SUMMARY PROCEEDINGS. 

Sub-sect. 1. — In General. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 11 ; <fc, generally. Magistrates ; Public 
Health ; Sewers & Drains. 


Sub-sect. 2. — ^Affiliation Proceedings. 

Application for summons.] — See Bastardy, Vol. 
III., p. 389, Nos. 272-274. 

Issue of summons.] — See Bastardy, Vol. III., 
p. 391, Nos. 291-298. 
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Sub-sect. 3. — Compulsory Purchase of Land. 

Assessment of purchase price Sc compensation — 
Procedure before justices.] — See Compulsory Pur- 
chase OP Land, Vol. XI., p. 189, Nos. 088-691. 

Interests omitted to be purchased.] — See 

Compulsory Purchase op Land, Vol. XI., 
p. 282, Nos. 2103, 2104, 2100. 

Special provisions for metropolis.] — See 

Compulsory Purchase op Land, Vol. XI., 
p. 295, No. 2249. 


Sub-sect. 4. — Factory and Workshop 
Offences. 

Time within which proceeding's must be taken.] — 

See Factories, Vol. XXIV., p. 941, Nos. 286-289. 


Sub-sect. 5. — Fisheries. 

Time for making complaint.] — See Fisheries, 
Vol. XXV., p. 62, No. 517. 


Sub-sect. 6. — Food and Drugs. 

Food &; Drugs generally, eee Food & Drugs, Vol. 
XXV., pp. 70 et seq. 

Limitation of time for proceedings.] — See Food 
& Drugs, Vol. XXV., p. 101, Nos. 241-243. 

Institution of proceedings.] — See Food & Drugs, 
Vol. XXV., pp. 101, 102, 125, 139, Nos. 247-249, 
469, 505. 


Sub-sect. 7. — Friendly Societies. 

Proceedings against officers.] — See Friendly 
Societies, Vol. XXV., p. 331, Nos. 328, 329. 

Proceedings against members.] — See Friendly 
Societies, Vol. XXV., p. 335, No. 367. 


Sub-sect. 8. — Highways. 

Highways generally, see Highways, Vol. XXVI., 
pp. 260 et seq. ; Metropolis ; Public Health. 

Non-observance of building line.]— See High- 
ways, Vol. XXVI., pp. 509, 562, Nos. 2138-2141, 
2567, 2572. 

New street.] — See Highways, Vol. XXVI., pp. 
513, 515, Nos. 2170, 2185. 

Extraordinary traffic.] — See Highways, Vol. 
XXVI., pp. 471-474, Nos. 1841-1845, 1850-1865. 

Recovery of apportioned expenses.] — See High- 
ways, Vol. XXVI., pp. 499, 500, 518, 635, 552, 
Nos. 2074-2077, 2203, 2204, 2343-2351, 2480- 
2483. 

Encroachment on highways.] — See Highways, 
Vol. XXVI., p. 459, Nos. 1756-1758. 


Sub-sect. 9. — Mines. 
See, generally. Mines. 


Sub-sect. 10. — Separation and Maintenance 

Orders. 

See Husband & Wife, Vol. XXVII., pp. 560, 
561, 568, Nos. 6161-6169, 6256. 


Part X. — Special Periods of Limitation. 


Sect. 1 .—ACTS DONE UNDER STATUTORY 
AUTHORITY. 

See Public Authorities. 


Sect. 2.— ARBITRATION. 

Application to set aside award — Time for.] — 

See Arbitration, Vol. II., pp. 556-559, Nos. 1870- 
1912. 


Sect. 3.— CARRIERS. 

Undue preference.] — See Carriers, Vol. VIII., 
p. 193, No. 1224. 

Carriage of goods by sea.] — See Carriage of 
Goods by Sea Act, 1924 (c. 22), Sched., Art. III., 
r. 6. 


Sect. 4.— COMMONS. 

Award of inclosure commissioners.] — See 
Commons, Vol. XI., p. 76, No. 984. 

Appeals to quarter sessions.] — See 
Commons, Vol. XI., pp. 86, 87, Nos. 1052-1057. 


Sect. 5.— CONSTABLES. 

Protection of constables.] — See Public Autho- 
rities ; PojjcE. 

Sect. 6.— CUSTOMS OmCERS. 

See Public Authorities ; Revenue. 


Sect. 7. -^ECCLESIASTICAL MATTERS. 
Proceedings in offences of clergy.] — See 

Ecclesiastical Law, Vol. XIX., pp. 336, 337, 
Nos. 1483-1486. 


Sect. 8.— FATAL INJURIES. 

Under Fatal Accidents Act, 1840 (c. 93}.] — See 

Negligence. 


Sect. 9.~JUSTICES. 

See Magistrates ; Public Authorities. 


Sect. lO.—MARlTlME CONVENTIONS ACT, 1911. 

See Shipping. 
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Sect. 11.- MERCHANT SHIPPING ACTS. 

See Shipping. 


Sect. 14.~PUBUC AUTHORITIES PROTEC- 
TION ACT, 1893. 


See Public Authorities. 


Sect. ]2.~MILITARY AUTHORITIES. 

See Public Authorities ; Royal Forces. 


Sect. 15.— RECOVERY OF DEBTS FROM POOR 
LAW GUARDIANS. 

See Poor Law. 


Sect. 13.— PRIZE LAW. 

Sec, generally, Prize Law. 


Sect. 10.— WORKMEN’S COMPENSATION ACT. 

Sec Master Servant. 


Part XI. — Process to Prevent Statutory Bar. 


Sect. 1.— COMMENCEMENT OF ACTIONS. 

Sub-sect. 1. — Nature of Proceedings. 

1845. Claim in winding up.] — A railway co. 
having been projected in 1845, seven hundred 
persons signed the subscribers’ agreement & 
Parliamentary contract, by which it was stipulated 
that the majority of the managing committee 
should have power to bind all the members as to 
payment of solrs. <fc others employed by them. 
No Act of Parliament was obtained, & this inchoate 
CO. amalgamated with two other cos. in the same 
position, at which time it was agreed that a specific 
sum should be set apart for payment of the expenses 
incurred by the original co. The solrs. of this 
co., who had been employed by the committee of 
management, applied to the amalgamated co. 
for payment of their bill of costs. The liability 
was denied, & upon the winding up of the co. in 
1849, the solrs. carried in their claim before the 
master. -No decision having been then come to, 
the matter stood over, <fc the solrs. after the expira- 
tion of six years sought for payment of their debt 
from the general body of shareholders, the fund 
set apart upon the amalgamation having been 
already expended : — Held : all the members of 
,the inchoate co. who had signed the subscribers’ 
deed & Parliamentary contract were liable for the 
debt, Sc as the claim had been carried in before the 
master within six years, the solrs. were not barred 
by Statute of Ijimitations . — Re Warwick & 
Worcester Ry. Co. (1858), 27 L. J. Ch. 735 ; 31 
L. T. O. S. 145 ; 6 W. R. 433. 

1846. Action In inferior court.] — Bevin 
Chapman (1004). as reported in 1 Sid. 228 ; 1 
Keb. 799 ; 82 E. R. 1074. 

Annotatimis : — Re!d. Story v. Atkius (1726), 2 Lcl. Ray in. 

1R27. Mentd. Kinsey v. Heyward (1688), 1 Ld. Rayin. 

1847. .] — Action removed by hdbeaa cor pm, 

Statute of Limitations pleaded above, pltf. may 
reply, the suit below was within six years. — 


Matthews v. Phillips (1707), 2 Salk. 424 ; 91 
E. R. 369. 

A7inoUitio)is -Vlenti. Murray r. East India Co. (1821), 5 

B. & Aid. 204 : Rliodes v. Smethurst (1840), 6 M. & W. 361. 

1848. .] — The commencement of an action 

in an inferior ct. will prevent Statute of Limitations 
from attaching upon the cause of action. In 
such case, the replication must show explicitly 
that the suits in the two cts. were brought for the 
same cause. — S tory v. Atkins (1726), 2 Ld. Raym. 
1427 ; 2 Stra. 719 ; 1 Barn. K. B. 2 ; 92 E. R. 428. 

Annotaiimis : — Retd. Fii'vot v. Manby (1876), 35 L. T. 307. 

Mentd. Bnico v. Wait (] 810), 1 Man. & G. 1. 

1849. Scire facias.] — A sci. fa. on a judgment is 
not a mere continuation of a former suit, but 
creates a new right. 

A judgment was obtained in 1813. It was 
revived by sci. fa. in 1828. A bill was filed in 
1838 in the Ct. of Exch. in Ireland, against tho 
representatives of the debtor, praying for an 
account, & that the principal & interest due on 
the judgment might be satislied out of debtor’s 
personal or real estate. Plea of Real Pi*operty 
Limitation Act, 1833 (c. 27), s, 40: — Held: the 
sci. fa. created new rights, & the plea was no bar 
to the suit.— F arrell v. Gleeson (1844), 11 
Cl. & Fin. 702 ; 8 E. R. 1269, H. L. 

1850. Chancery action— Absence beyond seas.] — 
When deft, is out of tho jurisdiction, Sc the bill 
prays process against him, when he shall come 
within it, the operation of Statute of Limitations 
is suspended, though he has neither been served 
nor appeared in the suit. — H ele v. Bexley (Lord), 
Whitfield v. Bowyer, Whitfield v. Knight 
( 1855), 20 Beav. 127 ; 52 E. R. 551. 

1851. Petition in lunacy — Followed by report by 
master.] — A petition in lunacy, after the death of 
the lunatic, by his committee, & a reference to the 
master thereon, followed by a report, finding that 
a sum of money had been expended by the com- 
mittee in the maintenance of the lunatic, is not 
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1845 i. Claim in winding up.] — R 
Act XIX of 1857 & Ganges Steai» 
Navigation Co., Robeki’Son’s (I!abe 
2 lad. Jur. N. S. 180.— IND. 

1849 i. Scire facias .] — Hxttohins x 
O'Sullivan (1847), 11 l. Eq. 11. 44:^ 

‘ iR# 

.,1849 ii. .] — The ciroumstanc 

tuat a judgment oreditoi' has, pendiDg 
the suit, proceeded by aci. fa., is no 
such a repudiation of the suit by hir 
as will disentitle him from relying oi 
the suit as a bar to the Statr-*^ 
of Limitations. — Carroll v. 

(1847), 10 I. Eq. H. 321.— IR. 
g. Sait to recover land.] 


Loder & Public Works Minister, 
Ex p. Singleton (1898), 19 N. S. W. 
Eq. 41 ; 14 N. S. W. W. N. 153.— 

AUS. 

h. Petition xinder Quieling Title a 
Act.] — Tho flling of a petition under 
above Act is not such a proceeding 
as will save the rights of a party con- 
testant, otherwise barred by the Statute 
of Limitations. — Laing v. Avery 
(1867), 14 Or. 33.— CAN. 

k. Claim to title of land.] — Dumble 
V. Larush (1879), 27 Gr. 187. — CAN. 

l. Ejectment action.] — In ejectment 
by pltfs. : — field : pltfs. could not 
recover ; the oommoncomont of tho 
action of ejectment prevented the 


operation of tho Statute of Limita- 
tions. — Y oung v. Hobson (1879), 30 

C. P. 431.— CAN. 

m. Proceedings must he bond fide.] 
— Laohmipat Sing Hoy Bahadur v. 
WAmn Ali (1869), 2 B. L. 11. A. C. 
194 ; 11 W. H. 70.— IND. 

n. .] — Boyd v. Higginbon 

1842), 5 I. Eq. 11. 97.— IR. 

p. Application for order for sale.] 
— Ajudhia Pershad V. Baldeo Singh 
(1894), I. L. H. 21 Calc. 818.— IND. 

q. Proceedinga to enforce decree — 
Where court has no jurisdiction .] — 
Proceedings to enforce a decree taken 
bond fide before a ct. which the pajty 
bond fide believes to have jurisdiction 
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a proceeding which will take the claim of the com- 
mittee out of Statute of Limitations, as against 
the heir at law of the lunatic, who was not a party 
to the application. — Wilkinson v, Wilkinson 
(1851), 9 Hare, 204 ; 22 L. J. Ch. 156 ; 08 E. 11. 
476. 


Sub-sect. 2. — Date of Commencement. 

1852. Suing out process— Information.] — The 

suing out of the process is to be considered the 
commencement of an information withki Statute 
of Limitations ; aemhle : the memorandum on the 
record is not decisive evidence of the time when 
the information was commenced. — A.-G. v. Brown 
(1801), For. 110 ; 145E. R. 1129. 

1853. Date of teste.] — Braithwaite v. 

Montford (Lord), No. 1861, 'post. 

1854. -- — Proof of.] — (1) Deft, pleaded that the 
cause of action did not accrue within six years 
next before the commencement of the suit ; pltf. 
replied that the cause of action did arise within 
six years, etc. : — Held : pltf. might prove a quo 
minus to have been issued within the six years, <to 
to have been continued down to the time of deft.’s 
appearance. 

(2) On the trial of an issue, whether the cause 
of action arose within six years next before the 
commencement of the suit, pltf. produced the roll 
on which the continuances appeared to have been 
I'egularly entered up. It appeared from the writs 
themselves, that the second writ, which w-as an 
alias quo min'us, was tested on a day subsequent 
to the day of the teste of the first writ : — Held : 
the roll being right, the ct. could not look to any- 
thing else to contradict it. — Dickenson v. Teague 
(1834), 1 Cr. M. & R. 211 ; 4 Tvr. 450 ; 3 L. J. Ex. 
266 ; 149 E. R. 1070. 

1855. Last writ served — Action not duly con- 
tinued.] — Where a writ issued within six years 


after cause of action accrued has not been duly 
continued, pursuant to 2 <fc 3 Will. 4, c. 39, s. 10, 
deft, is not bound to plead such non-continuance 
specially ; but may take advantage of it under the 
general plea, that the cause of action did not 
accrue within six years next before commencement 
of the suit ; for, for tliis purpose, the last writ 
which is served is the commencement of the suit. — 
Pratt v. Hawkins (1846), 15 M. & W. 399; 6 
L. T. O. S. 396 ; 153 E. R. 905. 

AnnotatUnis : — Refd. Hijfgs v. Mortimer (1848), 1 Exch. 71 1 : 
Pritchard v. Bawshawe (1851), 11 (!. B. 459, 

1856. Substitution of real for nominal plaintiff.] 

— After amendment of a writ by substitution of 
the real for the nominal pltf., the commencement 
of the action still reckoned from the original date. 
— Coombs v. Bristol & Exeter Ry. Co. (1858), 1 
F. & F. 20() ; subsequent proceedings^ 3 II. & N. 1, 
510. 

Annoiation : — Refd. Clay v. Oxford (186G). 15 L. T. 28G. 

Addition of defendants — Date of addition.] — See 

Sect. 2, sub-sect. 1, (-. (5), post. 

Sub-sect. 3. — Delay after (.Commencement. 

1857. Whether suit need be proceeded with.] - 

, Lake v. Hayes (1730), West temp. Hard. 

Atk. 281 ; 26 E. R. 180. 

1858. -.] — The filing of a bill within six years 

after the accruer of the right to sue, although the 
subpoena be not sued out until after the expiration 
of that period, is sufficient to prevent the operation 
of Statute of limitations in a ct. of equity. — 
Morris v. Ellis (1843), 7 Jur. 413. 

1859. .] — Dixon v. Oaypere (No. 1). 

Eluker V. Gordon, No. 1502, ante. 

Sub-sect, 4. — Effect of Commencpiment. 

1860. Saves statute only in action commenced.]- 

Manby V. Manby, No. 1911, post. 


is a proceeding within Limitation Act, 
s. 14. — Jafar V. Kamalini Dkbi 
(1900), T. L. H. 28 Calc. 238 ; 5 C. W. N. 
150.— IND. 

r. .] CONGREVK r. 

Power (1828), 1 Mol. 121.— IR, 

t. Suit for ineane profits.] — Hays v. 
Padmanand Smuu (1905), 1. L. B, 
32 Calc. 118.— IND. 

PART XI. SECT. 1, SUB-SECT. 2. 

a. Continuance between intermediate 
t/Tifs.]— M oLean V. Knox (184 7), 4 
U. C. R. 52.— CAN. 

b. Semiceof alias writ — Effect of .] — 
Holman v. Weller (1851), 8 U. C. It. 
202.— CAN. 

0. — — ,] — Smith v. Gillies 

(1858), 2 Thom. 3G1.— CAN. 

d. Date of decision of court.] — So 
long as an actual bonA fide contest 
is going on in ct. as to the judgment, 
there is a pending “ proceeding ” 
within Act XIV of 1859, s. 20, & 
the period of limitation is to he com- 
puted from the ct.’s decision. — Dhiraj 
Mahtab Chand Bahadur v. Bulraai 
Sing Baboo (1870), 5 B.L. K. GH ; 14 
W. R. P. C. 21 ; 13 Moo. Ind. App. 
479.— IND. 

e. Amendment after expiry of period 
of limitation.] — Bugbeb v. Clergue 
(1899), 27 A. R. 96.— CAN. 

f. ] — Saminatha V. MUT- 

HAYYA (1892), I L, K. 15 Mad. 417. — 
IND. 

g. .] — For the purposes of 

limitation a suit must be considered 
to have commenced from the date 
on which the plaint was originally 
presented & not from the date of 
its amendment. — P atel Mafatlal 


N ARANDAS V. BAI PAliSON (1895), 
J. L. R. 19 Bom. 320.— IND. 

h. .]— The date of the issue 

of the w’rit & not the date of the 
aincjiflmont of the statement of claim 
Is to 1)0 taken to ho the date of the 
ooinmoncoinont of proceedings as far 
as the operation of the Statute of Limi- 
tations is coiieerned. This, of eoui’se, 
only applies when the amendment is 
one of form &. does not alfeet or pre- 
judice any substantial right of cleft. 
— Tkssikr V. Harvey (1899), 8 Nlkl. 
L. it. 149.— NFLD. 

k. EUivg of rwtirr of viotiun.] — 
Where an " application ” is made t o 
the ct. witJiin tiie period of limitation 
prcscrihed by any Act it is deemed to 
be made for the purposes of limitation 
when the notice of motion is llrst 
filed in the proper office of the ct. — 
Venkapaiya V. Nazf,rally Tyabai.ly 
(1923), I. L. R. 47 Bom. 764.— IND. 

l. Filiny of bill.] — A bill tiled 
within time will take the case out of 
the operation of the Statutes of Limita- 
tion, as against the parties to it, though 
they have not boon served with sub- 
poena within the time, — Pitrcrll v. 
Blennerhasset (1845), 3 Jo. &: Lat. 
24.— IR. 

m. Petition for sale in Chancery .] — 
The filing of a petition for sale in the 
Cli. Div. by an incumbrancer on land 
is a proceeding to recover money 
charged on the land within Real 
Property Limitation Act, 1874, s. 8, 
& prevents Statute of Ijimltatious 
from rimning from that date against 

etitioner until such petition has been 
ismlssed.— Re Stinson's Estate, Kx p. 
M‘Munn (1892), 29 L.R.Ir. 490.— IR. 

n . A dministration action.. ] — ^V here 


an incumbrancer who has proved his 
demand in an adminisf ration action 
proscnls a petition fur sale in pursuance 
of the judgment in that action, & car- 
ries on the proceedings to a sale, the 
Statute of Limitations clot's not run 
against his demand after the coiti- 
menocunent of th(' administration 
a.elioii. — lie Ebb’s Fh'I'A'I'e (1893), 31 
J.. Ir. 95.— IR. 

o. Issue of summons.] — The issue 
of summons on t he very clay on which 
the period of prescription would have 
been comi)leted interrupts prescription 
notwitlistanding the fact that the 
Hummous was not actually served until 
a day or two later. — T arvey v. Leach 
(1901), 16 E. D. C. 6.— S. AF. 

PART XI. SECT. 1, SUB-SECT, 3. 

p. Extension of time for service.] 
— Leave to servo the statement of 
claim ought not to be given, if the 
etfect bo to revive a cause of action 
barred by the Htatute of Limitations 
at the time the application is made. 
— Watson Manufacturing Co. r. 
Bowser (1909), 18 Man. L. R. 4 25. — 
CAN. 

PART XI. SECT. 1, SUB-SECT. 4. 

1860 i. Saves statute only in actum 
eowwR/ieed.]— B rin ATI! Mazumdar r. 
Braja Nath Mazumdar (1870), 4 
B. L. R. Ap. 99 ; 13 W. 11. .309.— IND. 

1860 ii. .1— Statute of Limita- 
tions ceases to run, pending a petition, 
against all claims properly put for- 
ward in that petition. It does not 
cease to run when the claim is made in 
some other independent suit or action. 
— Irish Land Commission v. Davies 
(1891), 27 L. R. Ir. 334.— IR. 
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Limitation op Actions. 


Sect. 2. — ^AMENDMENTS. 

Sub-sect. 1. — Of Writ. 

A. In Oeneral. 

See, generally, Practice. 

1861. Alteration In description of defendant — 
Reseallns: of writ — Whether amounting to re- 
issue.] — ^Where a writ of summons, tested in time 
to save Statute of Limitations, was resealed in 
consequence of an alteration in the description of 
deft. & the country in which he resided, & was not 
served until after the six years had expired : — 
Held : the resealing did not amount to a re-issuing 
of the writ, & it was not necessary for pltf. to show 
when the resealing took place. 

We must take it for granted that the writ was 
sued out on the day of its teste. The action must be 
taken to have been then commenced (Bayley,B.). 
Braithwaite V. Montford (Lord) (1834), 2 Cr. 
& M. 408 ; 4 Tyr. 276 ; 3 L. J. Ex. 91 ; 149 E. R. 
818. 

Annotations : — Refd. Gibson v. Varley (1856), 7 E. & B. 49. 

Mentd. Wippell i;. Manley (18.36), Tyr. & Qr, 672. 

1862. Or in number of defendants — Neces- 

sity for resealing.] — Pltf. may before service of a 
writ of summons in an action, correct a mistake in 
the name or the number 6f defta., & cause it to be 
resealed without altering the teste of the writ. — 
Gibson v. Varley (1850), 7 E. & B. 49; 26 
L. J. Q. B. 79 ; 28 L. T. O. S. 158 ; 3 Jur. N. S. 
290 ; 5 W. R. 77 ; 119 E. R. 1100. 

Annotntion : — Refd, Clarke v. Smith (1858), 6 W. R. 260. 

1863. Extending term of demise — Negotiations 
for settlement.] — When in consequence of delay 
arising from negotiations between the parties the 
term of the demise as laid in the declaration had 
expired before the cause was tried the ct. permitted 
the declaration to be amended by increasing the 
term as Statute of Limitations would have been a 
bar to a fresh action. — D oe d. Rabbits v. Welsh 
(1840), 1 New Pract. Cas. 600 ; 15 L. J. Q. B. 312 ; 
10 Jur. 1050. 

Amendments as affecting commencement of 
action.] — See Sect. 1, sub-sect. 2, ante, 

B. As to Date. 

See, generally, R. S. C., Ord. 28, r. 1. 

1864. Whether granted.] — Pltf. applied for a 
rule to alter the date in the first <fe alias writ of 
summons from the day on which they were 
respectively issued to a later date, in order that a 
pluries writ might issue within a month after the 
date of the alias as amended, for the purpose of 
saving Statute of Limitations : — Held : the ct. 
will not authorise any alteration in the date of a 
writ of summons ; though without such alteration 
Statute of Limitations will be a bar to the action. — 
Campbell v. Smart (1847), 6 C. B. 190 ; 6 Dow. 
& L. 336 ; 17 L. J. C. P. 63 ; 11 Jur. 1018 ; 136 
E. R. 851 ; sub nom. Smart v. Campbell, 2 New 
Pract. Cas. 445 ; 10 L. T. O. S. 186. 

Annotations: — Reid. Black v. Green (1854), 15 C. B. 262; 

Clark© V. Smith (1858), 30 L. T. O. 8. 291 ; Nazer v. Wad© 

(1861), 1 B. & S. 728. 

1865. .] — The ct. refused to amend the 

indorsement on a pluries writ of summons by 


making the day of the date of the first writ con* 
formable to the fact, although the debt would 
otherwise be barred by Statute of Limitations. — 
Medlicott V. Hunter (1850), 6 Exch. 34 ; 19 
L. J. Ex. 191 ; 14 L. T. O. S. 444 ; 166 E. R. 16. 

Annotation : — Apld. Pritchard v. Bagshawe (1851), 11 C. B. 

459. 

1866. .] — Harris v. Thompson (1860), 10 

L. T. O. S. 127. 

1867. .] — Clarke v. Smith, No. 1870, post. 

1868. To true date.] — The ct. has power, 

imder C. L. P. Act, 1852 (c. 76), s. 222, to amend the 
indorsement upon a pluries writ of summons, issued 
more than five months before Oct. 24, 1852, by 
altering the date of the first writ to its true date, 
in order to save Statute of Limitations. But the 
ct. refused to make a similar amendment in the 
copy of the pluries writ served upon deft. — 
Cornish v. Hockin (1853), 1 E. «fc B. 602 ; 22 
L. J. Q. B. 142 ; 20 L. T. O. S. 234 ; 17 Jur. 1049 ; 
1 W. R. 164 ; 118 E. R. 663. 

Annotation : — Refd. Nazer r. Wade (1861 ), 1 B. & S. 728. 

1869. Penal action.] — The ct. will not, in 

a penal action, alter the term of which a declaration 
is entitled, to a previous term, in order to bring it 
within the time limited for the action. — ^WooD- 
ROFFE V. Williams (1816), 6 Taunt. 19 ; 1 Marsh. 
419; 128E. R. 939. 

Annotation : — Mentd. Bemie v. Read (1845), 14 L. J. Q. B. 

247. 

1870. No waiver of defendant’s objection.] 

— The ct. has no power to alter the date of a v rit 
of summons. Where such an alteration is made 
by a judge in order to prevent the operation of 
Statute of Limitations, deft, does not waive the 
objection by appearing to the wiit after notice. — 
Clarke v. Smith (1858), 2 H. & N. 763; 27 
L. J. Ex. 155 ; 30 L. T. O. S. 291 ; 0 W. R. 200 ; 
157 E. R. 311. 

1871. .] — Bailey v. Owen, No. 1912, post, 

1872. Formal amendment.] — The ct. will 

amend alias & pluries writs of summons, by 
indorsing thereon the day of the date of the first 
writ of summons & of the return thereto, in order 
to save Statute of Limitations, notwithstanding 
the 2 & 3 WiU. 4, c. 39, s. 10. — Culverweu. v. 
Nugeb (1846), 4 Dow. & L. 30 ; 15 M. & W. 559 ; 
16 L. J. Ex. 308 ; 153 E. R. 971. 

Annotations : — ^Refd. Christie v. Bell (1847), 10 M. & W. 069 ; 

Smart v. Campbell (1847), 2 New Pract. Cos. 445 ; 

Medlicott v. Himter (1850), 5 Exch. 34 ; Cornish v. Hookln 

(1853), 1 E. &B. 602 ; Nazer r. Wade (1861 ), 5 L. T. 604. 

C. As to Parties, 

(a) Plaintiffs, 

See R. S. C., Ord. 10, r. 11. 

1873. Description of plaintiff — Plaintiff suing In 
representative character.]— Pltfs. commenced an 
action against the deft., as administratrixes. 
Pleas, Statute of Limitations & that pltfs. were not 
administratrixes of deceased, at the time of the 
commencement of the suit. The letters of 
administration were not taken out till after the 
action was brought & Statute of Limitations would 
have been a bar to a new action. Pltfs. being 
surviving partners as well as administratrixes of 


PART XL SECT. 2, SUB-SECT. 1.— A. 

q. Oeneral rule,] — Makabsky v. 
Canadian Pacific Ry. Co. (1904), 15 
Man. L. R. 63,— CAN. 


r. .3 — The ct. should amend 

where the opposite party has not been 
misled or substantially injured 1^ the 
error. — Bank of Hamilton v. Bald- 
;^N(1913). 28 0.L.R. 176; 4 0.W.N. 
813 ; 12 D. L. R. 232.— CAN. 


t. Extending term of demise.] — 
Dob d. Day v. Bennett (1862), 21 
U. C. R. 405.— CAN. 


PART XI. SECT. 2, SUB-SECT. 1.— B. 

1864 i. Whether granted .] — Commer- 
cial Bank (President, etc.) v. Aetna 
INSURANOK Co. (1863), 6 All. 441. — 

CAN. 

186411. .] — There is no power to 

alter the date of the process. — 
Huthnanob V. Raleigh (Township) 
(1897), 17 P. R. 458.— CAN. 

1864111. .1— AjudgoatiViAlPrtwa 

has power to amend a variance of more 
time, In stating the completion of a 
contract In the plaint, so as to take 


the case out of the Statute of Limita- 
tions. — Armstrong v. Meath (Earl) 
(1860), 13 Ir. Jur. 85.— IR. 

PART XI. SECT. 2. SUB-SECT. 1.— 
0. (a). 

1878 i. Description of plavniiff—-Plain' 
tiff suing in representative character .] — 
Muhammad Yusup u. Himalaya Bank, 
Ltd. (1890), I. L. R. 18 AU. 198.— 
IND. 

a. Striking out plaintiff .] — An 
amendment by striking out the name 
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tho deceased, the ct. allowed the writ & declara- 
tion to be amended by describing them in their 
former character, on payment of costs by pltfs., 
& allowing deft, to plead de novo, — Taylor v. 
Lyon (1829), 5 Bing. 333 ; 2 Moo. & P. 586 ; 7 
L. J. O. S. C. P. 118 ; 130 E. R. 1089. 

1874. Assignees of bankrupt.] — The ct. 

permitted pltfs., in order to save Statute of limita- 
tions, to amend the writ of summons by describing 
themselves as assignees of a bkpt. &; defts. as the 
registered public officers of a banking co-partner- 
ship. — Christie v, Bell (1847), 16 M. & W. 669 ; 
2 New Pract. Gas. 222 ; 4 Dow. & L. 690 ; 16 
L. J. Ex. 179 ; 9 L. T. O. S. 79 ; 153 E. R. 1358. 

Annotation : — Apld. Goodcbild v. Loadham (1848), 1 Exch. 
706. 

1875. Addition of plaintiff — Co-executrlx.l — The 

ct. allowed a writ of summons to be amended by 
inserting the name of a co-extrix. as a co-pltf., 
on the ground that tho right of action would 
otherwise have been lost by Statute of limitations. 
— Lakin V. Watson (1834), 2 Or. & M. 685 ; 2 
Dowl. 633 ; 149 E. R. 936 ; sub nom. Lakin v, 
Massie, 4 Tyr. 839 ; 3 L. J. Ex. 203. 

Annotations: — ^Dbtd. Roberts v. Bate (1837), 6 Ad. & El. 
778. Ezpld. Brown v. Fnllartou (1844), 1 New Pract. Cos. 
69. Dbtd. Campbell v. Smart (1847), 5 0. B. 196. Reid. 
Palmer Bealo (1841), 5 Jur. 507; Rennie v. Bruce 
(1845), 14 L. J. Q. B. 207 ; Gnlvorwoll v. Nugee (1846), 
15 M. & W. 559 ; Christie v. Bell (1847), 16 M. & W. 669 ; 
Smart v. Campbell (1847), 2 Now Pract. Cas. 445 ; Good- 
child V. Leadbam (1848), 1 Exch. 706 ; Garrard v. Quibilci 
(1863), 13 C. B. N. S. 832. 

1876. Offlclal assignee.] — The ct. allowed 

pltfs., assignees of a bkpt., to amend the writ of 
summons & subsequent proceeding.s, by adding 
tho name of the official assignee as pltf., in order to 
save Statute of Limitations. — Brown v. Fuixerton 
(1844), 2 Dow. & L. 251 ; 13 M. & W. 556 ; 1 New 
Pract. Cas. 69 ; 14 L. J . Ex. 79 ; 4 L. T. O. S. 214 ; 
153 E. R. 233. 

Annotations: — Reid. Campbell v. Smart (1847), 17 L. J. 
C. P. 63 ; Christie v. Bell (1847), 16 M. & W. 669 ; Smart 
V. Campbell (1847), 2 New I’ract. Cos. 445 ; Goodcbild 
t\ Leadbam (1848), 1 Exch. 706 ; Garrard v. Guibilei 
(1863), 13 C. B. N. S. 832; Clay v. Oxford (1866), 15 
L. T. 280. 

1877. Co-partners.] — Two members of a 

partnership firm having brought an action to 
recover the balance of an account, defts. proposed 
a reference of the subject matter of the suit ; & 
pltfs. having agreed thereto, an arbitrator was 
appointed, but, after a delay of three years, the 
reference was abandoned by consent. CJpon tho 
eve of the action coming on for trial, it was dis- 
covered that other i)ersons then living were 
interested in the firm at the time the debt accrued. 
It was sworn that Statute of Limitations would be 
a bar to a fresh action. The ct. allowed an 
amendment of the writ & all subsequent proceed- 
ings, by the addition of the names of the other 
parties as co-pltfs. — Carne v, Malins (1851), 0 
Exch. 803 ; 2 L. M. & P. 498 ; 20 L. J. Ex. 434 ; 
155 E. R. 770. 

Annotations: — ^Refd. Nazer v. Wade (1861), 1 B. & S. 728 ; 
Clay V. Oxford (1860), 15 L. T. 286. 

1878. Rights of additional plaintiff barred ' 

at time of amendment.] — Laird v. Briggs (1881), 
as reported in 19 Ch. D. 22, C. A. 

Annotations : — Mentd. Symons v. Leaker (1885), 15 Q. B. D. 
029 ; Framptou v. White (1896), 40 Sol. Jo. 275 ; Roberts 
& Lovell V. James (1903), 89 L. T. 282. 


1879. Saving of defendant’s rights.] — 

Hudson v. Ferneyhough (1890), 34 Sol. Jo. 228. 

(6) Defendants, 

See R. S. C., Ord. 16, r. 11. 

1880. Description of defendant — Name.] — In an 

action for damage by rioters under 7 & 8 Geo. 4, 
c. 31, the ct. will amend the writ & subsequent 
proceedings, by substituting the word “ borough ” 
for the word “ hundred if pltf., by mistake has 
proceeded against the inhabitants of the hundred, 
instead of the borough & the time for bringing a 
new action has expired. — Horton v. Stamford 
(Inhabitants) (1833), 1 Cr. & M. 773 ; 2 Dowl. 
96 ; 1 Nev. & M. M. C. 261 ; 3 Tyr. 869 ; 2 
L. J. Ex. 274 ; 149 B. R. 611. 

Annotations: — Apld. Lakin r. Watson (1834), 2 Cr. & M. 

685. Expld. Roberts v. Bate (1837), 6 Ad. & El. 778. 

Consd. Garrard v. Guibilei (1862), 11 C. B. N. S. 616. 

Reid. Pai'tridgo v. Wallbank (1836), 5 L. J. Ex. 167. 

1881. .J — BrAITH WAITE V. Montford 

(Lord), No. 1861, ante. 

1882. action brought against 

three exors., the name of one appeared in the writ 
as H. instead of M. After the claim would have 
been barred by the statute as against M., who had 
acted as an exor., pltf. obtained an order to amend 
the writ by the substitution of M.’s name for H.’s : 
— Held : M. had been properly joined as deft., Sc 
the case within the discretion vested in a judge 
by R. S. C., Ord. 16, r. 11. — Challinor v. Roder 
(1885), 1 T. L. R. 527, D. 0. 

1883. Capacity.] — Christie v. Bell, No. 

1874, ante. 

1884. Addition of defendant — After plea.] — 

Where parties have pleaded in abatement for 
non-joinder of a deft., this ct. will not set aside tho 
plea, or allow the writ to be amended, on the 
ground that pltf. is barred by Statute of Limita- 
tions from bringing a fresh action ; &, on motion 
for such amendment, the ct. refused to enter upon 
the consideration of facts stated on affidavit to 
show an equitable claim to the indulgence. — 

' Roberts v. Bate (1837), 6 Ad. & El. 778 ; Will. 
Woll. & Dav. 307 ; 1 Jur. 307 ; 112 E. R. 298. 

Annotations : — Distd. Brown v. Fullerton (1844), 13 M. & W 

556. Consd. Campbell v. Smart (1847), 5 C. B. 196 ; Good- 

child V. Loadham (1848), 1 Exch. 706. 

1885. .] — (1) In an action against two 

exors., the ct. refused, after plea, to amend the 
writ of summons, by adding the name of another 
exor., although Statute of Limitations had run 
since the commencement of the suit. Qii. : if 
the amendment would have been allowed before 
declaration or plea. 

(2 ) In order to save Statute of Limitations, the 
ct. will amend writs of summons in all cases where 
an amendment could have been made under the 
old process. — Goodchild v. Lbadham (1848), 1 
Exch. 706 ; 5 Dow. & L. 383 ; 17 L. J. Ex. 90 ; 
10 L. T. O. S. 348 ; 12 Jur. 83 ; 154 B. R. 300. 

1886. Date of commencement of action — • 

As against added defendants.] — A hill for tithes 
having been filed within the period limited by 
Tithe Act, 1832 (c. 100), & amended after that 
period, for the purpose of adding another party : — • 
Held : sufficient as against the last party inasmuch 
as the bill & amended bill formed but one record. — 


of the third pltf., la order to save tho 
Statute of LuultationB, was refused. — 
Briokkr, Booth & Brioker v. An- 
CELL (1864), 23 U. C. R. 481.~-OAN. 

h. .] — Chisholm v. Wod- 

LBNOKR (1913), 26 W. L. R. 274 ; 6 
W. W. R. 793 ; 14 D. L. R. 805 ; 23 
Man. L. R. 828. — CAN. 

SitbstU^dion of plaintiff. \ — Hx- 


RAK Chand V. Denonath Sahay, 
Bhaobut Prosad Sinoh V. Denonath 
Sahay (1897), I. L. R. 25 Calc. 409.— 

IND. 

PART XI. SECT. 2, SUB-SECT. 1.— 
C. (b). 

1880 i. Description of defendant — 
Nome.]— R yan v. Sheery (1847), 12 


I. L. R. 44.— IR. 

1883 i. Capaxntv.] — Saminatha 

V. Muthayya (1892), I. L. R. 15 Mad. 
417.— IND. 

d. Addition of defendant.] — It 
would be an Improper Joinder of 
parties to add a party deft, where the 
cause of action alleged was different 
from the one set up against other 
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Bed. 2. — AtnendmenU*: Sub-aoct. ], €<■ (b) ; sub- 
aeds. 2 3. Seda. 3. 4 <£? 5 : Sub-sect. 1. ] 

Thorpe v. Matttngley (1837), 2 Y. & C. Ex. 421 ; 

8 L. J. Ex. Eq. 9 ; 160 E. R. 46] ; varied, sub nom, 
Plowden V. Thorpe (1840), 7 01. & Fin. 137, H. L. 

Annotations : — Mentd. Efllowos r. Clay (1843), 4 Q. H. 313 ; 

Thorpo V. I’lowdon (1815), 14 M. & W. 520. 

1887. .] — A bill for tithos was 

filed against occupiers of lands within the time 
prescribed by Tithe Act, 1832 (c. 100), & the bill 
was subsequently, & after the period limited by 
the Act, amended by making the owner a party v — 
Held : the original & amended bill were but one 
record ; &, therefore, the suit was instituted against 
the owner within the time prescribed by the 
statute. — Plowden v. Thorpe. (1840), 7 01. & Fin. 
137 ; West, 42 ; 4 Jur. 211 ; 7 E. B. 1019, H. L. ; 
varying. S. O. aub nom. Thorpe v. Mattinolviy 
(1837); 2 Y. <<fcO. Ex. 421. 

Annotations : — Mentd. Fellowos v. CJlay (1843), 4 Q. B. 313 ; 

. Thorpe v. Plowden (1845), 1 4 M. & W. 520. 

1888. .] — A bill for an account 

of tithes was filed against five defts., before the 
expiration of the time limited by Tithe Act, 1832 
(c. 100), a. 3 ; &, after the expiration of that time, 
was amended under orders of the ct., & four other 
persons were introduced as defts. : — Held : the 
suit, as against these latter defts., must be taken 
to have commenced at the date at which they were 
actually introduced into the bill ; they could not, 
by relation backwards, be treated as delfts, to the 
original bill, & they were consequently entitled 
to the protection of the provisions of the statute. — 
Byron v. (.^ooper (1844), 11 Cl. & Fin. 550; 8 
Jur. 991 ; 8 E. B. 1212, H. L. ; revag. S. C. sub 
nom. Cooper v. Byron (1839), 3 Y. & C. Ex. 467. 

Annotations : — Mentd. Ooopc'r v. Hewson (1840), 4 Y. & 

C. Ex. 209 ; Watoi-ford v. Knight (18 44), 11 Cl. & Fin. 053. 

1889. Striking out defendants — Erroneously 
joined.] — The ct., to prevent the operation of 
Statute of Limitations, upon certain terms imposed 
upon pitf., set aside the non-suit, & gave him 
liberty to amend the declaration & all subsequent 
proceeding.s, by striking out the names of defts. 
erroneously joined in the action. — Craufurd v. 
Cocks (1851), 6 Exch. 287 ; 2 L, M. & P. 192 ; 
20 L. J. Ex. 169 ; 155 E. R. 551. 

1890. — — Failure to establish Joint liability.] — 
The ct., for the purpose of saving Statute of 
Limitations, allowed pltf., before trial, upon pay- 
ment of costs, to amend the declaration & all 
subsequent proceedings by striking out one of 
defts., the other deft, being at liberty to plead 
the non-joinder of a co-deft. in abatement, & 
also to plead de nvoo, although it appeared that an 
action had been brought for some portion of the 
same subject-matter against the same defts. ; in 
which action defts. obtained the verdict by reason 
of pltf. having failed to establish the joint liability 
of both defts. ; & on a motion for a new trial in 
that cause on the ground of surprise, the affidavits 
in support of the motion stated, that pltf. could 
have proved the joint liabihty of both defts. ; & 
though it further appeared that the application 
for an amendment by striking out the name of one 
of defts. in that case after the trial was refused by 
the ct., & that the evidence to be adduced in the 


present action would be very similar to that relied 
upon in the former. — Cowburn v. Wearing (1853), 
9 Exch. 207 ; 23 L. J. Ex. 81 ; 150 E. B. 88 ; 
previous proceedings, 21 L. T. O. S. 169. 


SiTB-SECT. 2 . — Setting up Fresh Cause of 

Action. 

1891. General rule.] — Pltf. commenced two 
actions against defts., one in their representative 
capacity for work «fe labour in the lifetime of 
testator, the other in their personal character for 
work & labour after his death, & delivered a bill 
of particulars in each. It being found that items 
had been inserted in the particulars delivered in 
the action brought against them in their repre- 
sentative capacity : — Held : pltf. might amend the 
particulars delivered in the latter action, by the 
insertion of those items, as such insertion could not 
be said to take defts. by surprise as to the grounds 
of action, or operate as the introduction of a new 
demand ; & as Statute of Limitations did not run 
when the action was brought against defts. in 
their personal capacity, but was estopped by the 
commencement of the suit. 

Pltf. does not seek tD add a fresh cause of 
action to that on which he originally declared for 
work labour ; beyond this he does not seek to 
recover (Erskine, .T.). — Jones v. Corky (1840), 
6 Bing. N. C. 247 : 8 Scott, 515 ; 9 L. J. C. P. 177 ; 
4 Jur. 248: 133 E. R. 97. 

1392. .]— Pltf. will not be allowed to amend 

by setting up fresh claims in respect of causes of 
action which since the issue of the writ have become 
barred bv Statute of Limitations. — Weldon v. 
Neal (1887), 19 Q. B. D. 394 ; 56 L. J. Q. B. 621 ; 


35 W. B. 820, C. A. 

Annotations: — Apld. Hewett r. Barr, fl891) 1 Q* B- ! 
Ijancaster v. (1899), 15 T. L. II. 476. RBid. Morris 

V. Carnarvon County Council. 119i0] 1 K. B. 159 ; It. r. 
Wakclcy, [1920] 1 K. B. 688. 

1893. .] — The judge has no power to give 

leave to amend the statement of claim by setting 
up a cause of action which has been barred by 
Statute of Limitations since the issue of the writ.- ~ 
Lancaster v. Mo.ss (1899), 15 T. L. B. 476, C. A. 

1894. .1— It is necessary to note that the 

pleadings could not be amended so as to charge, 
negligence, if amendment was necessary, since 
at the date of the suggested amendment such a 
charge would be statute-barred (Lord Parmoor). 
— Nocton V. Ashburton (Lord), [1914] A. V. 
932 : 83 L. J. Ch. 781 : 111 L. T. 641 : 30 T. L. B. 


002, H. L. 

1895. Changing nature of action.] — In an action 
of debt on bond, & for money paid, the ct. refused 
to amend the writ of summons, Avhich had been 
sued out on promises instead of in debt, in order to 
save Statute of Limitations ; inasmuch as the 
remedy on the bond would remain, notwithstand- 
ing the expiration of the six years. — Partridge 
V. Wallbank (1836), 1 M. & W. 316 ; 5 Dowl. 
93 ; 5 L. J. Ex. 167 ; 150 E. B. 453. 

Annotation : — Re!d. Roberts v. Bate (1837), Will. WolL & 

Dav. 307. 


1896. .] — The ct. will amend a writ of 

summons, although more than four months have 


1 228 ; 3 


V. Toronto Junction 
W. R. 41 ; 3 O. W. N. 
D. L. R. 699.— CAN. 
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18911. General rule .] — Where a writ 
ol summons in an action for a speciflod 
cause has been issued & served upon 
defts. out of the jurisdiction, with, a 


statement of claim, & defts. have 
appeared, an oi-der may properly be 
made allowing pltfs. to amend the 
statement of claim by adding a new 
claim for an entirely different cause of 
action, provided that it is a claim in 
respect of which leave to serve process 
out of the Jurisdiction might have been 
obtained. Pltfs. should. In respect of 
the Statute of Limitations loinning 


against their added claim, be pla^d 
in the same position as if their action 
for the added claim had been brought 
at the date of the amendment.— 
Hogaboom V. MacC!Jui.loch (1897), 17 
P. R. 377.— CAN. 

1891 il. Kisandab Rupcuanb 

t). Rachappa Vithoba (1909), X. L. R. 
33 Bom. 644.— IND. 
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(^lapsed since it was issued by altering the cause 
of action from debt to ansumpsit, on an affidavit 
that if a fresh action were commenced, Statute of 
Ijimitations would be a bar ; but the ct. cannot 
amend the co})y of the writ served as they have 
no power over it. — E ccles v. Colp] (1841), 8 
M. & W. 537 ; 1 Dowl. N. S. 34 ; 10 L. .T. Ex. 475 ; 
151 E. R,. 1151. 

Anrmtation ;~Refd. Campbell v. Smart (1847), 17 L. J. C. P. 

1897. .] — The ct. will not alter a writ of 

summons from “ promises ” to “ debt,” to avoid 
the operation of Statute of Limitations. — P hillips 
V. Lewis (1850), 1 L. M. & P. 156 ; 15 L. T. O. S. 
26. 


Sub-sect. 3. — Other Amendmen’ts. 


1898. Promise laid as made to testator — By 
amendment laid as made to executors.] — Pltfs. 
declared as exors. on a promise to f<heir testator ; 
& issue was joined on a plea of Statute of Limita- 
tions. Then pltfs. moved to amend, by laying the 
promise to have been made to themselves ; the ct. 
ordered the amendment, on jiayment of costs & 
liberty for deft, to plead de novo- --MAin.uoROUGH’s 
(Duke) Executors v. Widmore (1731), 2 Stra. 
890 ; 9.3 E. II. 920 ; sub nom. Marlborough 
(Duchess) v. Whitmore, 1 Barn. K. B. 418; 
Eitz-G. 193. 


Annotatifms :—Consi. Bank of England v. Morico <17:14 ), 
l^el. W. 1(5,0. Expld. Toriour v. Smith (1754). 1 Kotiy. 
141. Refd. U. V, Ellams (i734), llidy. temp. H. 87 ; 
Aubeor r. Barker (174(5), 1 Wils. 149; Bemiet r. Sniiih 
(1757), 2 Keuy. 82; Boo d. Hardman r. Pilkinprtoii 
(1769), 4 Burr. 2447 ; Mace r. Lovett (1772), 6 Burr. 
2833 ; ScaloH r. Jacob (1826), 3 Bing. 638. 

1899. Statute operating between flling of bill & 
demurrer.] — Wliere the time for suit or action 
allowed by Statute of Limitations, had elapsed 
between the flling the original bill & the argmnent 
of the demurrer, leave to amend was refused. — 
Allison v. Herring (1839), 9 Sim. 583 ; 8 L. J. 
Ch. 223 ; 59 E. II. 483. 


1900. Difficult point of law — Decided In case 
extending over expiry of statutory period.] — On 

Jan. 2, 1837, pitf. commenced an action of trover 
against the collector of customs for the port of 
Jiondon, to recover the value of certain tobacco, 
the bill of entry of which deft, had refused to sign 
so as to enablt; pltf. to obtain it on payment of 
the lesser duty payable on wrecked goods. The 
time limited for bringing such an action expired 
on Feb. 10. On May 13, the facts were stated on 
both sides in a case for the opinion of the ct., one 
of the questions in the case being whether or not 
pltf. was liable in this form of action. Pltf. 
suspended his proceedings, to await the decision of 
the Ct. of Q. B. in a case pending in that ct., 
which involved a similar (luestion. That ct., 
having in June, 1839, decided that an action on the 
case would lie for the non-feasance, pltf., in the 
following Michaelmas Temi, applied for leave to 
amend his declaration by adding a count in case ; 
the ct., under the special circumstances, allowed 
the amendment. — Legge v. Boyd (1840), 6 Bing. 
N. C. 240 ; 8 Dowl. 272 ; 8 Scott, 502 ; 9 L. J. 
C* B* 170 ; 4 Jur. 271 ; 133 E. R. 95 ; subsequent 
proceedings, 1 Man. & G. 898. 

1901. Amendment of distringas.] — The ct. 
refused to amend a distringas for the purpose of 
preventing the operation of Statute of Limitations. 
— Norman v. Winter (1839), 5 Bing. N. 0. 279 ; 


7 Dowl. 304 ; 7 Scott, 251 ; 8 L. J. C. P. 170 ; 
3 Jur. 147; 132 E. II. 1112. 

Annolaiicms : — Mentd. Launceston & Victoria Ry. v. Bren- 
nan (1839), 3 Jar. 196 ; Bromage v. Itay (1841), 10 L, J. 
Q. B, 238 ; J’eare-e v. Swain (1841), 7 M. & W. 543 ; King 
V. IIopkiuM (1845), 2 Dow. & L. 637 ; Peyton r. Wood 
(1816), 15 M. I't VV^ 608 ; lirough v. Eisenbeig (1849), 
19 L. J. (L B. 22. 


Si:uT. 3.~SETnNG ASIDE WRIT AND SERVICE. 

1902. Writ in form where defendant resides 
abroad —Defendant within Jurisdiction.] — A writ 
of summons in the form prescribed by C. L. P. 
Act, 1852 (c. 76), s. 18, where deft, is a British 
subject residing abroad, was issued, A- from time 
to time renewed, though deft, had never been 
abroad, A had entered an appearance to the action. 
The ct. refused to set aside such writ A service, 
in order to make Statute of Limitations an avail- 
able defence.— (J KEEN v. Braddyll (1856), 1 
H. A N. 69 ; 27 L. T. O. S. SI ; 4 \V. R. 487 ; 156 
I E. 11. 112 


Sec t. 4.- CONCURRENT WRIT. 

See R. S. (k, Ord. 6, rr. 1,2. 

1903. For service out of jurisdiction Enlarge- 
ment of time.] — Under R. S. C., Ord. 6, it. 1, 2, 
the ct. has powtu’ to give leave for the issue of a 
concurrent writ for service out of the jurisdiction, 
although the original writ was issued for service 
within the jurisdiction A lias been renewed, A 
althougli there is only one deft, to the action ; 
A where the writ has betui reTu*wed such leave 
may he given, notwithstanding that the enlarge- 
iiitmt of time for issuing a concurrent writ may 
aflect the operation of Statute of Limitations.--- 
Smalpage V, Tonge (1886), 17 Q. B. D. 644 ; 55 
L. J. Q. B. 518 ; 55 L. T. 44 ; 34 W. 11. 708 ; 
sub 7iom. Ex p. S., 2 T. L. Tl. 828, C. A. 

Atmutafi.on ; — Reid. Tbo Espanoleto, 11920] P. 223. 


Sect. 5.— RENEWAL OF WRIT. 

SujusECT. 1 .— In General. 

See It. S. ()., Old. S, r. 1. 

1904. Time for renewal — How period calculated.] 

— Qu. : whether the six months for which the 
renewed writ under G. li. P. Act, 1852 (o. 76), s. 11, 
is to be available are to bo ritckonod inclusively 
or exclusively of the date of the renewal ? The 
officer, assuming the former to be the proper con- 
struction of the statute, having declined to seal 
a writ which upon that assumiition was tendered 
a day too late, the ct., without expressing any 
opinion as to whether or not he had riglitly con- 
strued the Act, directed him to seal the writ 7iu7ic 
pro Uinc. — Black v. Green (1854), 15 C. B. 262 ; 
139 E. R. 422 ; sub 7i07n. Anon., 3 0. L. II. 38 ; 
24 L. J. C. P. 1 ; 24 J.. T. O. S. 61 ; 18 Jur. 1017 ; 

sub 7iom. Ex p. , 3 W. II. 10. 

Annotations: — Eolld. Anon. (1854), 3 C. L. R. 78. Refd. 

Nazer v. Wade (1861), 31 L. J. Q. B. 5 ; Auou. (1863), 

IH. &C. 664. 

1905. .] — A writ of summons was 

issued, dated Nov. 7, 1853, with a view to save 
Statute of Limitations. It was renewed on May 6, 
1864. On Nov. 6, following, pltf. applied to the 
officer of the ct. to renew the writ again ; but the 


PART XL SECT. 2, SUB-SECT. 3. 

e. ATnenuiing by additional de- 
fevice.] — Patterson v. Central Cana- 
da Savings & Loan Co. (1897), 17 


P. R. 470.— CAN. 

PART XL SECT. 3. 

f. General rule.] — Howland v. 


Dominion Bank (1892), 16 P. R. 56; 
affd. (1893), 22 S. C. R. 130.— CAN. 

g. .] — Cairns v. Airth (1894), 

16 P. R. 100.— CAN. 
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Sect. 6 . — Renewal of tvrii: Sub-sede* 1 <£; 2. Sects., 

latter refused, considering it too late, & that the 
six months had expired. The ct. , without deciding 
that the renewal would be valid, directed that the 
writ should be renewed as of Nov. 6, nunc pro 
tunc, as the dates would appear on the record. — 
Anon. (1854), 3 C. L. R. 78 ; 24 L. J. Q. B. 23 ; 
24 L. T. O. S. 135 ; 18 Jur. 1104 ; 3 W. R. 74. 
Annotation .—Reid. Anon. (1863), 1 H. & C. 604. 

1906. .]—(!) The “six months” 

limited by C. L. P. Act, 1852 (c. 76), s. 11, are to 
be reckoned inclusively. 

Where a writ of summons, originally- issued, 
with a view to save Statute of Limitations, on 
Jan. 23, 1861, was successively renewed on three 
several occasions, the last of wMch was on July 19, 
1802, & on Monday, Jan. 19, 1863, application was 
made to the officer to renew it again, but he 
refused to do so, as he considered that the six 
months had expired, & the application was too 
late ; upon motion for a rule directing him to seal 
the writ, the ct. refused to grant the rule, on the 
ground that the application to renew the writ 
had been made too late ; notwitlistanding Blctck 
V. (7rccne, No. 1904, an/c, & Anon. (1854), No. 1905, 
ante, in which a similar rule had been granted. 

(2 ) Semble : the last day having fallen on a 
Sunday, the application to renew should have been 
made on the previous Saturday. — Anon. (1863), 
1 H. & C. 664 ; 1 New Rep. 331 ; 32 L. J. Ex. 88 ; 
7 L. T. 718 ; 158 E. R. 1051. 

1907. Application of rule — To writs issued 

before Judicature Act, 1873 (c. 66).] — R. 8. O., 
Ord. 8, r. 1, as to the renewal of writs, applies to 
writs issued before as well as after above Act, & 
subsequently renewed. 

A writ issued in 1861 was renewed in the manner 
prescribed by C. L. P. Act, 1852 (c. 76), s. 11, until 
1890, when it was served, no leave of a ct. or judge 
to renew it having been obtained under R. S. 0., 
Ord. 8, r. 1 : — Held : the writ was no longer in 
force, & the service must be set aside. — Hume v. 
SOMERTON (1890), 25 Q. B. D, 239 ; 69 L. J. Q. B. 
420 ; 62 L. T. 828 ; 55 J. P. 38 ; 38 W. R. 748 ; 
6 T. L. R. 374. 

Annotation : — Mentd. Rc R., [1906] 1 Ch. 730. 

1908. Extension of time — Power of court.] 

— Semble : the time for renewing a writ of sum- 
mons cannot be extended under R. S. C., Ord. 57, 
r. 6, where pltf.’s claim would, in the absence of 
such renewal, bo barred by Statute of Limitations. 
— Doyle v. Kaufman (1877), 3 Q. B. D. 340, 0. A. 
Annotations : — Consd. Sinalpago v. Tonge (1886), 17 Q. B. D. 

644. FoUd. Hewett v. Barr, [1891] 1 Q. B. 98. Refd. 

(barter v. Stubbs (1880), 43 L. T. 746 ; The Espanoloto, 

[1920] P. 223. 

1909. Exceptional circum- 

stances.] — The rule of practice is not to extend 
the time for renewing a writ of summons after 
the expiration of the twelve months from the date 
of the writ, where pltf.’s claim would, in the absence 
of such renewal, be barred by the Statute of 
i^imitations. Semble : there would be a discre- 


tion to extend the time in such a case under 
exceptional circumstances. — Hewett v. Babr, 
[1891] 1 Q. B. 98 ; 60 L. J. Q. B. 268 ; 39 W. R. 
294, 0. A. 

Annotation .—Refd. Tho Espanoloto, [1920] P. 223. 

1910. Necessity for proof of renewal.] — Upon a 
plea of Statute of Limitations, pltf. cannot avail 
himself of a writ issued within the six years, 
unless service of it within the six years or regular 
continuances are proved. — Mann v. Walker 
(1850), 20 L. J. C. P. 165, n. ; 15 L. T. O. S. 250. 

Annotation : — Refd. Pritchard v. Bagahawe (1851), 11 C. B. 

459. 

1911. Effect of renewal — Action kept alive in 
particular court.] — Where an action of debt has 
been commenced in a common law ct. within six 
years from the debt acciniing, & the writ has been 
duly renewed, pursuant to C. L. P. Act, 1852 
(c. 76), s. 11, the renewal of the writ keeps alive 
the debt, but only for the purposes of the par- 
ticular action, & not for the purpose of taking 
proceedings in another ct. 

In Mar. 1869, A. died, indebted to pltf. In 
Jan. 1875, within six years from the death of A., 
pltf. commenced an action for debt against deft., 
the administrator of A., by issuing a writ out of 
the Ct. of Common Pleas. This writ was never 
served upon deft, nor renewed. In July, 1876, 
while the writ remained in force, but more than 
six years from tho death of A., pltf. took out 
a summons against deft, to administer the estate 
of A. : — Held : as at the date of the summons the 
debt was kept alive, by virtue of the writ, only 
for the purposes of the action in the Ct. of Common 
Pleas, & not for the purpose of taking proceedings 
in another ct., Statute of Limitations was a 
complete bar to pltf.’s claim. — Manby v. Manby 
(1876), 3 Ch. D. 101 ; 40 J. P. 789 ; sub nom. 

• Eievet V. Manby, 35 L. T. 307. 

Issue of concurrent writ.] — See Sect. 4, 

ante. 

Issue of new county court summons.] — See 
County Courts, Vol. XIII., p. 492, No. 429. 

Under Maritime Conventions Act, 1911 (c. 67), 

s. 8.] — See Admiralty, Supp. I., No. 683a. 


Sub-sect. 2. — When Refused. 

See, generally, R. 8. C., Ord. 8. 

1912. Omission to reseal before expiry — Mistake 
of party or attorney.] — The ct. will not allow a 
writ resealed too late to take a cause out of Statute 
of Limitations by mistake of the attorney to be 
rescaled nu7ic pro tunc for this purpose. — Bailey 
V. Owen (I860}, 9 W. R. 128. 

Annotation : — Reid. Boyle v. Kaufman (1877), 3 Q. B. D. 7. 

1913. ,] — On tho day of the expira- 

tion of a writ of summons issued under C. L. P. 
Act, 1852 (c. 70), pltfs.’ attorney attended at 
the office for the purpose of having it renewed, & 
paid the fee ; but being suddenly called away 
omitted to get the seal impressed in pursuance of 


PART XI. SECT. 6, SUB-SECT. 1. 

1908 i. Time for renewal — Extension 
of time — Rower of court.}— Where 
orders were made from time to time 
renewing a writ of summons, & it 
appeared that pltf. all the time knew, 
but did not disclose, where deft, could 
be served, & the Statute of Limitations, 
had, but for the renewals, beured pltf.'s 
claims, the orders were rescinded. — 
V. Cameron (1899), 18 P. R. 
484. — CAN. 


1908 U. 


.]— When 


writ was not served within tweh 


months from its issue, & the cause of 
action had in the meantime become 
barred by the Statute of Limitations, 
tho ct, refused to extend the time for 
its renewal. — Magee v. Hastings 
(1891), 28 L. R. Ir. 288.— IR. 

1909 1. Exceptional 

circumstances.] — The limitation of 
twelve months allowed for service of a 
writ should not be Idle, & before a writ 
can properly be renewed there must 
be some real ‘excuse for the delay. 
Renewal is by no means a matter of 
course, & should only be granted under 
very exceptional circumstances. — Ap- 


PLEYARD V. Mulligan (1912), 21 

O. W. R. 657 ; 3 O. W. N. 943 ; 3 
B. L. R. 288.— CAN. 

1909 ll. .]— 

Markky V. Bowdell (1852), 2 I. C. 
L. R. 117.— IR. 

h. .] — Curry v. Brotman 

(1900), 4 Terr. L. R. 369.— CAN. 

k. .J—Biokson V. Capes (1860), 

11 I. C. L. R. 334.— IR. 

l. Necessity for proper form .] — FoRb 
V. McGoey (1866), 12 U. C. R. 605.-- 

CAN. 



Part XI. — Process to Prevent Statutory Bar. 


539 


sect. 11, & did not discover the mistake until it 
was too late to keep the writ alive by resealing, 
so as to save Statute of Limitations : — Held : 
(1) the ct. had no power to direct the offlcer to 
impress the seal on the writ as of the day when 
the attorney applied to have it renewed ; (2) it 
would have been otherwise if the omission to 
reseal the writ had been occasioned by a fault of 
the offlcer of the ct. — Nazer v. Wade (1861), 1 
B. & S. 728 ; 31 L. J. Q. B. 6 ; 6 L. T. 604 ; 8 
Jur. N. S. 134 ; 121 E. R. 885. 

AnnoUaioriR : — Aa to (1) Folld. Anon. (1802), 31 L. J. Q. B. 

61., Apld. Davies v. Garland (1876), 1 Q. B. D. 250. 

Retd. Evans v. Jones (1862), 2 B. <Sc S. 45 ; Doyle v. 

Kaufman (1877), 47 L. J. Q. B. 26. 

1914. Office closed on last day.] — 

Where a pltf . has by inadvertence allowed the time 
for resealing a writ of summons to elapse without 
having the writ rescaled, the ct. will not order it 
to be done nunc pro tunc, unless it can see that there 
has been some default in the conduct of one of 
its officers. 

The last day for resealing a writ of summons, 
so as to save Statute of Limitations, expired on 
Saturday Dec. 28, within the Christmas holidays. 
A party who attended at the office on that day for 
the purpose found it shut, & the officer having 
refused to reseal the writ on the following Monday, 
Dec. 30, the ct. refused to order him to do it after- 
wards, nunc pro tunc . — Evans v. Jones (1862), 
2 B. & S. 45 ; 6 L. T. 673 ; 8 Jur. N. S. 641 ; 121 
E. R. 991 ; 8uh nom. Anon., 31 L. J. Q. B. 61. 
Annotation: — Reid. Davies v. Garland (1876), 1 Q. B. D. 

250. 

1915. Default In conduct of officer of court.] 

— Nazer v. Wade, No. 1913, ante. 

1916. Original writ lost — Sealing of verified 
copy.] — Where an original writ of summons, issued 
in Jan. 1875, & renewed in July, has been lost, 
the ct. has no power to allow a renewal of it, 
under C. L. P. Act, 1852 (c. 76), s. 11, by ordering 
a verified copy to be sealed. — Davies v. Garland 
(1876), 1 Q. B, D. 250 ; 45 L. J. Q. B. 137 ; 33 
L. T. 727 ; 24 W. R. 252 ; 2 Char. Pr. Cas. 200. 

-.] — See, now, R. S. C., Ord. 8, r. 3. 


1918. Ulterior proceedings in prospect — ^Nonsuit 
In action for crlm. con.] — Pltf. in an action of 
crim. con. having been nonsuited in consequence 
of the accidental absence of his attorney tne ct. 
granted a new trial on payment of costs, as between 
attorney & client, it appearing that another action 
might be barred by Statute of Limitations, <te pltf. 
be thereby precluded from taking ulterior pro- 
ceedings. — ^Ayling V. Goldrinq (1845), 1 C. B. 
636 ; 135 E. R. 690. 

1919. Ejectment.] — Doe d. Goodwin v. Joyce 
(1851), 16 L. T. O. S. 343. 

1920. Action stayed pending winding up — De- 
fendant given benefit of statute in winding up.] — 

Testator, in 1846, performed certain alleged 
services for a railway co., for which he brought an 
action against one of the directors. On Apr. 1, 
1848, a verdict was given for deft. In the Easter 
Term following, a rule was obtained for a new 
trial, but it was not immediately proceeded with. 
On May 28, 1849, a winding up order was obtained 
against the co., k,, a notice having been served by 
pltfs.* attorney that the trial would then be pro- 
ceeded with, on Aug. 1, 1851, the judge made an 
order that all proceedings should bo stayed until 
such proof slioiild have been made or exhibited, 
as required by Winding-up Acts, deft, being sued 
as a partner in or contributory to the said co. On 
Oct. 7, 1852, testator’s extrix. lodged a claim in 
the master’s office, which claim was disallowed by 
the master, on the ground that it was barred by 
Statute of Limitations : — Held : considering the 
order of Aug. 1, 1851, the extrix. was not barred 
by the statute from having a new action to deter- 
mine whether or not she was a creditor of the co. ; 
& the master’s order was discharged, with leave 
given to the extrix. to bring such action as she 
might be advised, the official manager to have 
leave to defend the action, & any judgment 
recovered in the action to be dealt with as the ct. 
should direct. — Re London & Birmingham Exten- 
sion & Northampton, Daventry, Leamington 
& Warwick Ry. Co., Ex p, Higgins (1856), 26 
L. T. O. S. 270 ; 2 Jur. N. S. 178 ; 4 W. R. 277. 


Sect. C.— GRANT OF NEW TRIAL. 

1917. Writ to save statute not returned — Objec- 
tion too late.] — The issue, as set out in a writ of 
trial, stated the suing out of a former writ of 
summons, to meet a plea of Statute of Limitations. 
Pltf. having obtained a verdict, upon an issue 
taken on the accrual of the action within six years, 
the ct. refused to grant a new trial, upon an affi- 
davit that no such writ had ever been returned, 
& that no continuances had been entered on the 
roll, & that the issue delivered contained no notice 
of a former writ. — Harper v. Phtllipps (1844), 7 
Man. & G. 397 ; 8 Scott, N. R. 115 ; 3 L. T. O. S. 
102 ; 135 E. R. 160. 

Annotation: — Reid. Pritchard v. Bagshaw (1851), 20 L. J. 

0. P. 161. 


Sect. 7.— OTHER PROCESS. 

1921. Whether defendant restrained from plead- 
ing statute — Inequitable plea of Infancy.] — A 

woman at the time of her marriage was indebted 
on two promissory notes. After the marriage, the 
husband gave his bond for the amount to the 
creditor, who thereupon delivered up the notes. 
The bond having been put in suit the husband 
pleaded his infancy at the time of giving the bond. 
On a bill filed in this ct. for relief, the ct. ordered 
the notes to be returned to pltf. with directions 
that deft, should not plead Statute of Limitations 
to any action pltf. should bring on the notes or 
any other plea which deft, could not have pleaded 
at the time the bond was given. But this ct. 


PART XI. SECT. 6. 

1919 i. Ejectment .] — When the verdict 
is against evidence in an ELction of 
ejectment, & the Statute of Limitations 
may defeat pltf. before he can bring 
a second action, the ct. 'will grant a 
new trial. — Dok d. Estabrookb v. 
Humphrey (1867), 12 N. B. R. (1 Han.) 
104.— CAN. 

m. Title to land.] — A. defence under 
the Statute of Limitations against a 
clear legal title is not one to be 
favoured, especially in cases between 
relations ; & where the jury have leaned 
against such defence in support of the 


honesty of the case, & there has been 
no misdirection, deft, must show very 
strong ground to entitle him to a new 
trial on tho evidence. — Hkmminoway 
V. Hemmingway (1854), 11 U. C. R. 
237.— CAN. 

PART XI. SECT. 7. 

n. Entry of atiggeation by judge .] — 
The entry of a suggestion under 0. L. P. 
Act is a judgment of the ot. & gives a 
now starting point for the Statute of 
Limitations. — McCullough v. Sykes 
(1885), 11 P, R. 337.— CAN. 

o. Proceedings in Incumbered Es- 


tates Cmirt.] — Re Colclough (1858), 
8 I. Ch. 11. 330.— IR. 

p. Proceedings in Land Commis- 

sion .] — ^An order of the Land Com- 
mission sanctioning an advance to 
a tenant to enable him to purchase his 
holding imder Purchase of Land 
(Ireland) Acts, 1886-1890, does not 
prevent the Statute of Limitations 
from running so as to extinguish a 
rentoharge issuing out of the lands. — 
Re Bateson’s Estate, [1895] 2 1. R. 
659.— IR. ' 

q. .] — A vesting order made 

by Land Commission under Purchase 
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Sect. 7. — Other process. Part XT I. Sect. 1: Sub' 
sects. 1 & 2.) 

will not order the immediate payment of the 
money. — Clarke v. Cobley (1789), 2 Cox, Eq. 
Cas. n:i ; .30 E. R. 80. 

Annotations: — Mentd. Stlkeman v. Dawson (1847), 1 Do 

(1. & Sm. 90 ; Leslio v. Shoill, [19141 K. B. C07. 

1922. On setting aside Interlocutory judg- 

ment.] — The ct. will not restrain deft, from 
pleading Statute of Limitations on setting aside 
a regular int-erlocutory judgment. — Maddocks v. 
Holmes (1798), 1 Bos. & P. 228 ; 120 E. R. 875. 

1923. Plea of statute by solicitor — Summary 

jurisdiction of court.] — The ct. will not, in the 
exercise of its summary jurisdiction, prevent an 
attorney, who is deft, in an action at the suit of his 
client, suing as administratrix, from pleading a plea 
not directly to the merits, such as the plea of 
Statute of Limitations, even though the accrual of 
the statute may have been owing to liis neglect in 
not advising pltf . to take out the letters of adminis- 
tration earlier. 

A(*tion by the administratrix of D. for money 
had & received by deft., who was an attorney, 
to the use of D. in his lifetime. Plea, Statute of 
Limitations : replication, that 1). was beyond the 
seas when the cause of action accrued, & did not 
return to England before his death, that until 
the grant of administration, there was no one to 
sue, & that the action was brought within three 
days after administration granted. Rejoinder, 
that before A at the time of the death of I)., i)ltf. 


E. was his wife, &> might within a reasonable time 
after his death, have obtained administration of 
his effects ; but that she suffered more than seven 
years to elapse after the death of D. before she 
took out letters of administration : — Held : if 
there were circumstfinces which at law prevented 
deft., being an attorney, from setting up the 
defence of Statute of Limitations, in an action on 
a money demand at the suit of this client, the 
proper way for pltf. to avail herself of them was 
by a surrejoinder, &: not by calling on the ct., on 
affidavit, to interpose its summary jurisdiction 
& prevent deft, from pleading Statute of Limita- 
tions. — Re Triston (1850), 1 L. M. & P. 74 ; 15 
L. T. O. S. 70. 

1924. Leave to serve writ on agent refused.] — 

The ct. will not allow process to be served at the 
house of the agent of deft, out of the jurisdiction, 
in order to save Statute of Tiimitations ; but pltf. 
must proceed according to the provisions of 2 <fc 3 
Will. 4, c. 39, s. 10. — Frith v. Donegal (Lord) 
(1834), 2 Dowl. 527. 

1925. Refusal to draw up rule nisi for earlier 
day.] — The ct. refused to allow the rule nisi to be 
drawn up for an earlier day than by the ordinary 
practice it would be drawn up, upon a suggestion 
that the period limited by Country Bankers Act, 
1826 (c. 46), for proceedings against former mem- 
bers, had nearly expired. — Field v. Mackenzie 
(1847), 4 C. B. 705 ; 5 Dow. A L. 172 ; 10 L. J. 
C. P.203; 130E. R. 685. 

Annotation Mentd. DfxigHon r. Senft (1848), (! Dow. & L. 

27. 


Part XII. — Pleading and Practice 

Sect. 1.— PLEADING. 


Sub-sect. 1. — In Generai.. 

1926. Whether particular statute need be pleaded 
— Action in High Court.] — Adams v. Barry, No. 
826, ante. 

1927. .] — Where an action to which 

Public Authorities Protection Act, 1893 (c. 61), 
applies is brought in the county ct., &; defts. desire 
to rely upon the fact that the action was not 
commenced within the time thereby limited it is 
sufficient to raise that defence by a notice in the 
form given in Form 85, of the County Ct. Forms, 
1903, “ that the claim is barred by a Statute of 
Limitations ” without specifying the year, chapter 
& sect., or the title of the statute. 

By the Uigh Ct. rules it is required that where 
a statute of limitations is pleaded the pleading 
should state which of such statutes is relied on 
(PicicFORD, J.). — Gregory v. Torquay Corpn., 
11911J 2 K. B. 556 ; 80 L. .L K. B. 981 ; 105 
L. T. 138 ; 75 J. P. 446 ; 55 Sol. Jo. 582 ; 9 
L. G. R. 772, D. C. ; affd., [1912] 1 K. B. 442, 
C. A. 

Annotation: — Refd. The Llandovery Castle, [1920] P. 119. 

of Land (Ireland) Acts, 1885-1891, 
stops Statute of Limitations rimning as 
from Its date, in favour of all persons 
having charges on the lauds In respect 
of which the vosting order is made. — 

He Smithwick’b Estate, [1896] 2 
1. R. 401.— IR. 

r. .1 — Notwithstanding an ab- 
solute order for sale, made on an 
incumbrancer's petition, the owner can 
create a valid incumbrance on the 
lands ordered to be sold ; & such 

incumbrance Is protected by the 
absolute order for sale against the 


1928. Action In county court.] — In an 

action in the county ct. a notice of the special 
I deffmee of Statute of Limitations is sufficient if 
the statement in the notice follows, without any 
addition, C. 0. R., 1895, Appendix, Form 95«, 
which is, “ that the claim for which deft, is 
“ summoned is barred by a Statute of Limitation,” 
& deft, need not specify the particular statute on 
which he intends to rely. — Eaton v. Tapley, 
[1899] 1 Q. B. 953 ; 68 L. J. Q. B. 6.38 ; 80 L. T. 
797 ; 47 W. R. 463 ; 43 Sol. Jo. 458, D. C. 

1929. .] — Gregory v. Torquay 

Corpn., No. 1927, ante. 

1930. Need not plead continuance of writ.] — 

Pratt v. Hawkins, No. 1855, ante. 

1931. Joint & several debts — Necessity for sepa- 
rate plea.] — In 1800 A., B. & C. entered into 
partnership as attornies, upon certain terms 
expressed in a memorandum. In 1808 A. died 
leaving B. his exor. & residuary legatee, & then 
B. & C. formed a partnership & agreed to share 
the profits equally. In Dec. 1825, their partner- 
ship was dissolved by consent. During the former 
partnership A. & B. had made advances, both 

c. .] — A plea to an avowry, 

wiiich amounts in one portion of it to a 
)loa of the [Statute of Limitations, He 
n another portion which amounts to a 
plea of waiver: — Held: bad, upon 
general demurrer. — Daly v. Bloom- 
field (Lord) (1842), 5 I. L. R. 65. — 
IR. 

d. Facts barring statute — Time for 
pleading.] — The Full Ct. has power 
to allow, on terms, on amendment for 
the first time of a pleading by sotting 
up a fact which would, if proved, be a 
good answer to a plea of the Statute 


operation of the Statute of Limitations. 
lie S WANTON’S ESTA'IT?, [1898] 1 

I. R. 157.— IR. 

t. .] — Re Morrison’s Estate, 

[1907] 1 I. R. 15.— IR. 

PART XII. SECT. 1, SUB-SECT. 1. 

a. Whether particular staivte need 
be jAeaded .] — Banks v. Bellamy 
(1880), 27 Gr. 342.— CAN. 

b. Whether cause of action must be 
admitted .] — Meyer v. Burke (1843), 
3 Ont. Dig. 5343.— CAN. 
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jointly & severally, for C.’s private use ; & during 
the latter partnership B. made similar advances. 
In 1827 B. became bkpt. No settlement of 
accounts having taken place between any of the 
parties, in July, 1831, B.’s assignees filed a bill 
against B. & 0. for an account of the dealings 
of both partnerships, & of all the advances made 
by A. & B. C. pleaded Statute of Limitations, 
1623 (c. 16), & Statute of Frauds Amendment Act, 
1828 (c. 14), to so much of the bill as related to 
such advances : — Held : as the plea extended to 
the joint advances of A. & B. during the first 
j)artnership, it covered too much, & was, therefore, 
bad. — Robinson v. Field (1831), 5 Sim. 14 ; 
58 E. R. 243. 


Sub-sect. 2. — Necessity to Plead Statute. 
See^ now, R. S. C., Ord. 19, r. 15. 

1932 . General rule — Statute must be pleaded — 
Though right to relief appear from plaintiff’s 
pleading.] — Deft, cannot take advantage of Statute 
of Limitations upon pltf.’s own showing ; but 
must plead it in bar, or demur to the declaration. — 
Trankersley V. Robinson (1629), Cro. Car. 163 ; 
79 E. R. 742. 

1933 . .]— In assumpfiit Statute 

of Limitations must be pleaded, though the 
declaration allege a promise six years before. — 
Tiiursby V. Warren (1629), Cro. Car. 159 ; 79 
E. R. 738. 

Annotations : — Reid. Chappie v. Diirston (1 830), 1 Or. & J. 1 ; 
Spencer «. Heraruerdc, [1922] 2 A. C. 507. 

1934 . .] — Although it appear 

upon the proceedings that an action was not 
brought within the time of limitation, yet deft, 
cannot take advantage of it on motion, but must 
plead the statute. — Hawkincjs v. Billhead 
(1635), Cro. Car. 404 ; 79 E. R. 951. 

Annotation : — Reid. Chappie v. Dmstou (1830), 1 Cr. & J. 1. 

1935 . j .] — To an action upon an 

executory promise deft, cannot plead non assump- 
sit infra sex annos. It is no objection to a declara- 
tion that it ap])ears upon the face of it that the 
time prescribed by Statute of Limitations for 
bringing the action had elapsed before the declara- 
tion was delivered or filed. — Gould v. Johnson 
(1702), 2 Ld. Raym. 838 ; 2 Salk. 422 ; 92 E. R. 
(30 ; sub nom. Booth v. Johnson, 7 Mod, Rep. 
143. 

Anru)tations : — Consd. Chappie r. Durston (1830), 1 Cr. & J. 
1 ; Irving a. Veilch (1837), 3 M. & W 90. Reid. Hickman 
V. Walker (1737), Willos, 27 ; Leaper v. Tatton (1812), 16 
East, 420 ; Tanner v. Smart (1827), 5 L. J. O. S. K. B. 218. 

1936 . .] — Assumjisit on a promise 

twenty years before, no benefit of the statute 
without pleading it. — Lee v, Rogers (1663), 1 
I^v. 110 ; 1 Keb. 566, 578 ; T. Raym. 86 ; 83 
E. R. 322. 

Annotations : — Reid. Colo v. Hawkins (1717), 10 Mod. Hep. 
348 ; Chappie v. Durston (1830), 1 Cr. & J. 1. Mentd. 
Berle v. Darford (1695), 1 Ld. Baym. 120 ; 11. v. Paty 
(1704), 2 Ld. Hayni. 1105 ; Somerset v. Fogwell (1826), 
5 L. J. O. S. K. B. 49; Gledstano v. Hewitt (1831), 
1 Cr. & J. 565. 

1937 . .] — If the Statute of Limita- 

tions be neither jdeaded nor insisted on by the 


answer, you cannot have the benefit of such bar. — 
Prince v, Heylin (1737), 1 Atk. 493 ; 26 E. R. 
312, L. C. 

Annotation : — Mentd. Goodtitle d. Roebuck v. Oxley (1826) 

7 Dow. & Ry. K. B. 535. 

1938 . .] — ^An administrator cannot 

resist a creditor’s bill for an account, on the 
ground of length of time, without either pleading 
or claiming the benefit of Statute of Limitations. — 
Cockshutt V. Pollard (1817), Wils. Ex. 132 ; 
159 E. R. 851, Ex. Ch. 

1939 . ,] — The widow of testator, with 

the acquiescence of liis heir, was let into possession 
of certain freehold houses, under an erroneous 
supposition that they passed by the will along with 
other property, in which a life interest was devised 
to her ; & before the error was discovered or her 
right disputed, she died. On a bill filed by the 
heir against her personal representative, praying 
the delivery of title deeds & an account : — Held : 
as the defence of Statute of Limitations was not 
raised upon the j)loadings, the account should bo 
taken from the time when pltf.’s title first accrued. 
— MoNYPp]NNY V. Bristow (1832), 2 Russ. & M. 
117 : 39 E. R. 339, L. 0. 

Annotations : — Mentd. Hughes r. Turner (1835), 3 My. & K. 

666 ; Yarnold v. Wallis (1840), 4 Y. & C. Ex. 160 ; Doe 

d. York V. Walker (1844), 12 M. & W. 591 ; Skinner r. 

Ogle (1845), 4 Notes of Coses, 74 ; Hughes v. Ilosking 

(1856), 11 Moo. P. C. C. 1 ; Re Earl’s Trust (1858), 4 

K. & J. 673 ; Phillips v. Homfray (1883), 24 Ch. 1). 439. 

1940 . .]- — A cestui que trust under a 

will brought an action against the administratrix 
& the heir-at-law of the sole trustee, who had died 
intestate, to make his estate liable for the loss 
which had accrued to the trust estate owing to a 
breach of trust committed by him. Statute of 
Limitations was not pleaded, & at the trial an 
account w’as directed on the footing of the liability 
of the heir. He raised the defence of the statute 
on the further consideration : — Held : the statute 
should have been pleaded. — Be Burge, Gillard v. 
Lawbenson (1887), 57 L. T. 364 ; 52 J. P. 20. 

Cannot be raised at later stage.] — 
See Sect. 2, post, 

1941. Defence set up by affidavit.] — Upon 
motion for decree, where no answer had been put 
in, but deft, had filed an affidavit submitting that 
pltf.’s claim was barred by lapse of time & acquies- 
(;ence, but not expressly claiming the benefit of 
Real Property Limitation Act, 1833 (c. 27), the ct. 
allowed the statute to be pleaded ore tenus . — ■ 
Green v. Snead (1861), 30 Beav. 231 ; 31 L. J . Ch. 
320 ; 54 E. R. 877 ; sub nom. Snead p. Green, 5 
L. T. 301 ; 8 Jur. N. S. 4 ; 10 W. R. 36. 

1942 . Foreclosure claim.] — Deft, in a claim [for 
foreclosure] may, at the hearing, avail himself of 
the Statute of Limitations, without pleading it. — 
Sneed v. Sneed (1851), 20 L. J. Ch. 630; 18 
L. T. O. S. 86 ; 16 Jur. 72. 

1943 . Penal action.] — In a penal action pltf . is at 
liberty to show the action commenced within a 
year, as well after as before the objection, that it 
does not appear on the record, is made. — M augham 
V. Walker (1792), Peake, 220 ; subsequent pro- 
ceedings (1793), 6 Teim Rep. 98. 


of LiiniiatiouB. — Jones v DAVENroitT 
(1900), 7 B. C. R. 452.— CAN. 

e. Plea of Real Property Limita- 
tion Act, 1833 (c. 27 ) — Necessity to rehut 
statutory exceptions .] — A plea of sect. 40 
of above Act ought to negative the 
exceptions contained in that sect. — 
Molony O’Brien (1842), 5 I. L. R. 


PART XII. SECT. 1, SUB-SECT. 2. 
1986 i. Oenerdl rule — Statute must he 


pleaded.] — The Statute of Limitations 
to bo taken advanta^ of must be 
pleaded. — McRae v. Wood ward, 3 
Murd. Epit. 141. — CAN. 

1936 ii. .] — Kingv. Glass- 

ford (1861), 11 C. P, 490.— CAN. 

1936 iii. .] — Ca'Itanach v, 

Urquhakt (1873), 6 P. R. 28. — CAN. 

1936 iv. .] — FiSHr, Fraser 

(1875), 9 N. S. R. 514.— CAN. 

1936 V. .] — Radha Prasad 

Singh v. Bhajan Rai (1885), I. L, R. 


/ .aoi. o< < . — mjL/. 

1936 vi. -— — .]— -Purcell v. 

Cole (1842), Long. & T. 454.— IR. 

1942 i. Foreclosure claim .] — Where a 
deft, in a mtge. action desires to prevent 
pltf. from recovering Interest for a 
longer period than six years, ho need 
not set up the defence of the Statute of 
imitations ; merely filling the usual 
disputing note is sufBcient for this 
purpoHo.— Wright v. Morgan (1877). 
1 A. R. 613.— CAN, 



542 Limitation 


Sect. 1 . — Pleading : Suh-sects, 3 4.] 

Sub -SECT. 3. — ^ACKNOWIiEDGMBNT. 

1944 . Whether acknowledgment or original 
cause of action pleaded.] — (1) A bill brought by 
a creditor of an intestate for £100 on note, charging 
that the administratrix promised to pay it, as 
soon as she could get in effects, to which she 
pleaded Statute of Limitations, & that she made no 
promise to pay the note, too general, for she should 
have pleaded she made no promise to pay out of 
assets. 

(2) If principal be barred, so is interest. 

(3) A plea of Statute of Limitations must say, 
the cause of action has not accrued within the six 
years, that deft, has not promised to pay within 
six years, is bad. — Anon. (1743), 3 Atk. 70 ; 26 
E. R. 843, L. C. 

1945 . .] — (1) In assumpsit against deft, as 

acceptor of a bill of exchange, & upon an accoimt 
stated, evidence that deft, acknowledged his 
acceptance & that he had been liable, but said that 
he was not liable then, because it was out of date, 
& that he could not pay it, it was in his power to 
pay it : — Held : sufficient to take the case out of 
the statute, upon a plea of actio non accrevit infra 
sex annos. 

(2) Pltf. may declare on the original promise, 
although he relies on the subsequent promise to 
take the case out of Statute of Limitations. — 
Leaper V. Tatton (1812), 16 East, 420 ; 104 E. R. 
1147. 

Annotations: — As to (1) Reid. Hurst v. I’arker (1817), 1 
B. & Aid. 92 ; Clark v. Hougham (1823), 2 B. & C. 149 ; 
A’Court V. Cross (1825), 11 Moore, C. P. 198 ; Tanner v. 
Smart (1827), 0 B. & C. 603. As to (2) Refd. Irving v. 
Veitch (1837), Muir. & H. 313. 

1946 . .] — Semble : when the recovery of a 

debt has been impeded by Statute of Limitations, 
& pltf. relies upon a new promise, he should declare 
on the new promise, & not on the original cause of 
action. At all events, he cannot reply such new 
promise, to a plea of “ action not accrued within 
six years.” Nor, if he take issue on such a plea, 
will a qualified or conditional admission entitle 
him to recover, if his declaration has proceeded on 
the original cause of action. — Tanner v. Smart 
(1827), 6 B. & C. 603 ; 9 Dow. & Ry. K. B. 549 ; 
5 L. J. O. S. K. B. 218 ; 108 E. R. 573. 

Annotations : — Consd. Haydon v. Williams (1830), 7 Bing. 
163 ; Brigstocke v. Smith (1833), 1 Cr. & M. 483. Refd. 
Brydges v. Plumptrot (1827), 9 Dow. & Ry. K. B. 746 ; 
Iderce v. Brewster (1827), 12 Moore, C. P. 615 ; Burleigh 
15. Stott (1828), 6 L. J. O. S. K. B. 232 ; Gould v. Shirley 
(1829), 2 Moo, & P. 581 ; Feam v. Lewis (1830), 4 Moo. 
& P. 1 ; Woodham v. Hollis (1833), 3 L. J. K. B. 70 ; 
Eicko V. Nokes (1834), 1 Mood, & R. 359 ; Wilhy v. 
Henman (1834), 2 Cr. & M. 658 ; Liusell v. Bonsor (1835), 

2 Bing. N. C. 241 ; Irving v. Veitch (1837), 3 M. & W. 90 ; 
Cheslyn t5. Dalby (1840), 4 Y. & C. Ex. 238 ; Bateman 
V. Binder (1842), 3 Q. B. 674 ; Gardner r. M'Mahon (1842), 

3 Q. B. 561 ; Hart v. I*renderga8t (1845), 14 M. & W. 741 ; 
Smith 15. Thome (1852), 18 Q. B. 134 ; Fordham v. Wallis 
(1863), 10 Hare, 217 ; Deacon i5. Gridley (1854), 3 C. L. R. 
129 ; Goate t5. Goate (1866), 1 H. & N. 29 ; SidweU t;. 
Mason (1857), 2 H. & N. 306 ; Everett r. Robertson (1858), 
1 E. & E. 16 ; Holmes v. MackreU (1858), 3 Cl. B. N. S. 
789 ; Buckmaster v. Russell (1861), 10 C. B. N. 8. 745 ; 
Hales V. Stevenson (1862), 7 L. T. 317 ; Cockrell v. Spark© 
(1863), 9 Jur. N. S. 307 ; Morgan t5. Rovi^lands (1872), 
L. R- 7 Q. B. 493 ; Chasemore 15. Turner (1875), L. R. 10 
Q. B. 500 ; Quincey v. Sharpe (1876), 1 Ex. D. 72 ; Skeet 
15. Lindsay (1877), 2 Ex. D. 314 ; Meyerhofl v. Froehlich 
(1878), 4 C. P. D. 63 ; Green v. Humphreys (1884), 26 
Ch. D. 474 ; Re Bethell, Bethell v. BetheU (1887), 34 D. 
561 : Firth i5. Slinraby (^88), 68 L. T. 481 ; Re HoUi^- 
head, Hollingsheeid i5, Webster (1888k 37 Oh, D. 651 ; 
Steunford, Spaldlm & Boston Banking Co. v. Smith, [1892] 
1 Q. B. 765 ; Re Macdonald, Dick v. Fraser, [1897] 2 Ch. 
181 ; Mowbray i5. Appleby (1899), 80 L. T. 805 ; Lusher 


OF Actions. 

15. Hassard (1903), 20 T. L. R. 31 ; Barrett v, Davies, 

Same i5. Wltners (1904), 90 L. T. 460 ; Cooper v. Kendall, 

[1909] 1 K. B. 405 ; Brown v. Mackenzie (1913), 29 

T. L. R. 310 ; Fettes 15. Robertson (1921), 37 T. L. R. 581 ; 

Spencer v. Hemmerde, [1922] 2 A. C. 507. 

1947. .] — To a plea of Statute of Limita- 

tions, pltf. proved a promise by deft, to pajr the 
debt due within six years, although the original 
cause of action accrued thirteen years before : — 
Held : a sufficient acknowledgment to take the 
case out of the statute, & pltf. need not declare 
specially on the subsequent promise. — Upton v. 
Eire (1827), 12 Moore, C. P. 303 ; 6 L. J. O. S. 
C. P. 108. 

1948. .]— ‘A declaration, on a promissory 

note, payable on demand, with interest, dated 
July 26, 1819, alleged, that deft, had not paid 
either testator in liis lifetime, or the extrix. since 
his death, the amount of the note & interest, or 
any part thereof, except interest on the note at 
the rate of £5 per cent, from the day of the date of 
the note, up to a certain day within six ^ars 
next before the commencement of the suit. Flea, 
that the cause of action did not accrue within six 
years. Upon special demurrer : — -Held : the plea 
was good, & judgment should be for deft, inasmuch 
as the pa^^ent of interest, within six years, etc., 
set forth in the declaration, was not of itself a 
cause of action, but a species of evidence which was 
to be referred to a jury, & not decided by the ct. — 
Hollis v. Palmer (1836), 2 Bing. N. C. 713; 
3 Scott, 265 ; 2 Hodg. 55 ; 5 L. J. 0. P. 264 ; 132 
E. R. 275. 

Annotations : — Consd. Marreco v. Richardson, [1908] 2 

K. B. 584. Mentd. Hodgins v. Hancock (1845), 9 Jur. 

792. 

1949. .] — Toft V. Stephenson (or Steven- 

son), No. 901, ante. 

1960. Specialty debt.] — To a declaration in 

covenant for non-payment of money, deft, pleaded 
that the cause of action did not accrue within 
twenty years. Replication that it did accrue 
within, etc. ; — Held : under Civil Procedure Act, 
1833 (c. 42), 88. 3, 6, pltf. could not, in support 
of this issue, give evidence of an acknowledgment 
by letter within the twenty years. — Kempb v. 
Gibbon (1846), 9 Q. B. 609; 11 Jur. 299; 116 
B. R. 1407 ; sub nom. Kent v. Gibbons, 16 
L. J. Q. B. 120 ; 8 L. T. O. S. 90 ; subsequent 
proceedings (1848), 12 Q. B. 662. 

1951. Particulars of acknowledgment — Specialty 
debt.] — In reply to a plea, that the cause of action 
on a specialty did not accrue within twenty years, 
it is sufficient, under Civil Procedure Act, 1833 
(c. 42), s. 5, to state the fact of a written acknow- 
ledgment within twenty years, without setting 
out the acknowledgment itself. — Kempb v. Gib- 
bon (1848), 12 Q. B. 662 ; 17 L. J. Q. B. 298 ; 
12 Jur. 607 ; 116 E. R. 1019. 

1952. .1 — To a declaration on a 

specialty, deft, pleaded Civil Procedure Act, 1833 
(c. 42), 8. 3, to which pltf. replied, “that deft., 
before the commencement of the suit, made an 
acknowledgment that the debt remained unpaid 
& due to pltf. within the true intent & meaning 
of the Statute ; & that the action was brought 
within twenty years after such acknowledpnent : — 
Held : the replication was a pleading so framed as 
to prejudice the fair trial of the cause, within 
Common Law Procedure Act, 1852 (c. 76), s. 62, 
& ought to be amended by specifying the mode of 
acknowledgment relied on. — Forsyth v. Bristowe 
(1853), 8 Exch. 347 ; 22 L. J. Ex. 70 ; 20 L. T. 

answer to a plea of prescription & 
sufficient to establish pltL’s claim. — 
LUBBBltS Sc CaNISIUS 15. LAZABUS 
(1907), T. S. 901.-HS. AT. 


PART XII. SECT. 1, SUB-SECT. 3. 
1944 i. Whether atknowledornent or 
original cause of action pleaded .] — 
subsequent promise to pay made after 


- lapse of the time of prescription, 
although not pleaded & edthougn the 
action was founded on the original 
cause of debt :• — Meld : to be a good 
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O. S. 226 : 17 Jur. 40 ; 156 E. B. 1380 ; aubse- 
quent proceedings^ 8 Exch. 716. 

1958. Conditional promise must be so 

leaded.] — (1) Where a written promise to pay a 
ebt barred by Statute of Limitations has been 
lost) oral evidence of the contents of the writing 
may be given. 

(2) Such a promise, if conditional, must be 
declared on as conditional, notwithstanding 
Statute of Frauds i^endment Act, 1828 (c. 14), 
& notwithstanding it was given within six years 
from the time of contracting of the debt. — Haydon 
V. Williams (1830), 7 Bing. 163 ; 4 Moo. & P. 
811 ; 9 L. J. O. S. 0. P. 16 ; 131 E. R. 63. 

Annotations : — As to (1) Consd. Read v. Price, [1909] 2 K. B. 
724. Refd. Baildon v. Walton (1847), 17 L. J. Ex. 357. 
As to (2) Befd. Irving v. Veltch (1837), 3 M. & W. 90. 
Oeneratly, Re!d. Brlgstooke v. Smith (1833), 1 Gr. & M. 
483 ; Courtenay v. Williams (1844), 3 Hare, 539. 

1954. Whether proof of promise to legal personal 
representative sufficient — Acknowledgment to testa- 
tor or representative should be pleaded as such.] — 

Promise laid as made to testator, who had been 
dead seven years. Deft, pleads non assumpsit 
infra sex annos ; pltf. proves a promise to himself 
within four years ; this does not maintain the 
issue. — Green v. Crane (1705), 11 Mod. Rep. 37 ; 
2 Ld. Raym. 1101 ; 88 E. R. 868 ; sub nonu 
Dean v. Crane, 6 Mod. Rep. 309 ; 1 Salk. 28. 

Annotations: — Apld. WUliamfl v. Gun (1710), Fortes. Rep. 
177. Consd. Stafford v. Forcer (1715), 10' Mod. Rep. 311. 
PoUd. Hickman v. Walker (1737), Wllles, 27 ; SareU 
V, Wine (1803), 3 Eaat, 409. Consd. Pittam v. Foster 
(1823), 1 B. & C. 248 ; Scales v. Jacob (1826), 3 Bing. 
638 ; Tannor v. Smart (1827), 6 B. & O. 603. Reid. 
Sklnnor v. Rebow (1731), 2 Stra. 919. 

1965. .] — Williams v. Gun (1710), 

Fortes. Rep. 177 ; 92 E. R. 808. 

1956. .] — If deft, plead Statute of 

Limitations to an action brought by an exor, 
on a promise made to testator, & pltf. reply a 
subsequent promise to himself, it is a departure 
in pleading, & therefore bad. — Hickman v. 
Walker (1737), Willes, 27 ; 125 E. R. 1037. 

Annotations: — ^Refd. Scales v. Jacob (1826), 3 Bing. 638. 
Mentd. Rhodes v, Smethurst (1840), 9 L. J. Ex. 330. 

1957. .] — Evidence of an acknowledg- 

ment by deft, witliin six years of an old existing 
debt of above 6 years’ standing due to pltf.’s 
intestate, but which acknowledgment was made 
after the intestate’s death, will not support a 
count by the administrator, laying the promise 
to bo made to his intestate. — Sar-ell v. Wine 
(1803), 3 East, 409 ; 102 E. R. 654. 

Annotations: — ^Beld. Scales v. Jacob (1826), 3 Bing. 638 ; 

Tanner v. Smart (1827), 6 B. & C, 603 ; Napper v. Napper 
(1847), 9 L. T. O. S. 80. 

1958. .] — A statement by a debtor 

made to an exor. that testator always promised 
not to press deft, for a debt, is not evidence to 
prove a promise to pay, made to testator within 
six years. — Ward v. Hunter (1815), 6 Taunt. 210 ; 
128 E. R. 1015. 

Annotations: — Consd. Pittam v. Foster (1823), 1 B. & C. 
248 ; Scales v. Jacob (1826), 3 Bing. 638. Re!d. Tanner 
V. Smart (1827), 6 B. & C. 603. 

1959. .] — -If a new promise arose under 

the circumstances, still that would be a promise 
by the exors. & not, as here alleged, by testator 
(Parke, B.). — ^Browning v. Paris (1839), 5 M. 
& W. 117; 7 Dowl. 398; 2 Horn & H. 65 ; 
8 L, J. Ex. 222 ; 161 E. R. 51. 

1960. To person subsequently appointed adminis- 
trator — ^Relation back of office.] — In 1833, pltf. 
married, at which time his wife was the holder of 

1968 i. Particulars of acknowledgment 
—-Conditional promise must he so 

f Zeoded.]— Hunter v. Hunter (1869), 

. R. 3 C. L. 138.— IR. 


a promissory note made by deft., & which had 
been ^ven to her whilst sole. In 1834 pltf.’s 
wife died, after giving birth to a child. It was 
then agreed between pltf. (who claimed the note 
as the representative of his late wife) & deft., 
that the latter should maintain the child, & that 
in consideration thereof deft, should receive the 
rents of certain cottages which had been the pro- 
perty of pltf.’s wife, & that he should also retain 
the interest to become payable on the note. In 
1839, deft, signed an indorsement on the note, 
to the effect, that all interest upon the note was 
then paid. Deft, continued to maintain the child 
to the time of its death in 1848. In 1853, letters 
of administration were granted to pltf. ; &, sub- 
sequently, in the same year, pltf. brought the 
action on the note; — Held: (1) the a^eement 
between pltf. & deft., that the future maiutonance 
of the child should be taken in part payment of 
the interest upon the note, & which had been 
acted upon within six years before action brought, 
was a sufficient payment of interest within the 
proviso of Statute of Frauds Amendment Act, 
1828 (c. 14), 8. 2 ; (2) the contract being with a 
person acting on behalf of intestate’s estate & 
for its benefit, the administration had relation 
back to what was done after the death of the 
intestate & before the grant of letters of adminis- 
tration, so as to entitle pltf. to sue as adminis- 
trator on a promise made to him as such. — 
Bodger V. Arch (1854), 10 Exch. 333 ; 2 0. L. R. 
1491 ; 24 L. J. Ex. 19 ; 24 L. T. O. S. 90 ; 156 
E. R. 472. 

Amwtations : — As to (1) Folld. Amos v. Smith (1862), 1 H. & 

C. 238. Apld. Maber v. Mabor (1867), L. 11. 2 Exch. 153. 

As to (2) Consd. Baker v. Blaker (1886), 55 L. T. 723. 

Generally, Moutd. Kregor v. Hollins (1913), 109 L. T. 225. 

1961. By one of two joint debtors — Action 
against other debtor only.] — To a plea of Statute 
of Limitations in an action on a promissory note, 
pltf. replied that the note was made by deft, 
jointly with one P,, & that within 6 years before 
suit P. paid p]tf. interest on the note ; — Held : 
assuming the payment to have been made before 
the passing of Mercantile Law Amendment Act, 
1856 (c. 97), the replication was bad on general 
demurrer. — Ridd v. Moggridge (1857), 2 H. &; 
N. 567 ; 157 E. R. 233. 

1962. Amendment of reply — To introduce plea.] 

— The contention in question [plea of acknow- 
ledgment] was not raised on the pleadings, but 
I allowed the reply to be amended (War- 
rington, J.). — Be Fountaine, Fountaine v. 
Amherst (Lord) (1909), 101 L. T. 83 ; on appeal^ 
sub nom. Be Fountains. Be Dowler, Fountaine 
V. Amherst (Lord), [1909] 2 Ch. 382, C. A. 


Sub-sect. 4. — Disabilities. 

1963. Defendant need not aver that plaintiff 
under no disability.] — In pleading Statute of Limi- 
tations to a bUl for an account, it is not necessary 
to aver that pltfs. have not been under any of the 
disabilities mentioned in the Act, unless the con- 
trary is to be inferred from any of the statements 
in the bill ; but such an averment, though neces- 
sary, will not, if inserted, render the plea bad. 

Statute of Limitations, 1623 (c. 16), & Statute 
of Frauds Amendment Act, 1828 (c. 14), are to be 
taken as making together one law on the subject ; 
a plea, therefore, of both these statutes is not bad 
on the groimd of being a double plea. 


1962 i. Amendment of reply — To intro- 
dune plea .] — Bent v. Dodge (1924), 67 
N, S. R. 456.— CAN. 


PART XII. SECT. 1, SUB-SECT. 4. 

f. Particulars must be given — Ab^ 
acnoe beyond sects — Return to this 
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Limitation of Actions, 


Sect. ] — Pleading: Sub-sects, 4, 5 <fc 6. Sect. 2. ] 

A plea of Statute of Limitations need not 
negative the usual general allegation that deft, 
has in his custody documents relating to the 
matters contained in the bill. 

Where a bill for an account was filed by mer- 
chants against one of the joint owners of a plan- 
tation in the East Indies, stating that deft. & his 
partners, & also deft, personally, had an account 
with the merchants, the ct. would not, at the 
hearing of a plea of Statute of Ijimitations, assume 
that the particular accounts asked for were mer- 
cliants’ accounts within that statute, in tlie absence 
of any allegation in the bill to that effect. — 
Forbes v. Skelton (1837), 8 Sira. 335 ; t$ L. J. 
Ch. 159 ; 1 Jur. 117 ; 59 E. R. 133. 

1964. Particulars must be given.] — Deft, 
pleaded forty years’ possession without account 
or admission of any debt to a bill, setting up an 
old mtge., & stating an account settled, & owing 
to infancy, coverture & other disabilities, pltfs. 
could not proceed : the plea was allowed. 

If infancy or coverture will avail pltfs., it is 
not enough to say generally, that- there have been 
infancies <fe covertures ; for it is so completely 
vague an allegation that no issue can be taken 
upon it (Lord Loughborough, C.). — BLEwrrr v. 
Thomas (1795), 2 Vcs. 669 ; 30 E. R. 833, L. 0. 

1965. Absence beyond seas — Material dates.] 

— Cheval v. Beaufort (Duke) (1843), 1 L. T. 
O. S. 108. 

1966. -.] — Alexander v. Martin 

(1843), 1 L. T, O. S. 77, 108. 

1967. Return to this “ kingdom.’*] — 

Cheval v. Bp:aufort (Duke) (1843), 1 L. T. O. S. 
108. 

1968. ^ Coverture— Date of termination must 

be given.] — Plea, Statute of Limitations. Re- 
plication thereto, that when the cause of action 
accrued to pltf., she was a feme covert, the wife 
of B., & so remained until hi.s death, when she 
became discovert, A that the action was com- 
menced within six years after B.’s death. ^ Re- 
joinder, that the note was payable to the order 
of S., pltf. ; that after it w'as made, & before it 
became payable, B., then the husband of^pltf., 
authorised her to indorse in her own name & 
deliver, & that she did by such authority indorse 
<fc deliver the note to F. for value by him paid ; 
that when the note became due, it was in the 
hands of D., holder & indorsee thereof, entitled 
to sue thereon, who then presented it for payment, 

& the note came into pltf.’s posst^sion from U. 
by delivery, he being such holder & indorsee, & 
entitled to sue thereon. On special demurrer 
to the rejoinder '.-—Held : ill ; because it was no 
answer to the replication, as it contained no 
denial of the death of B. within six years of the 
commencement of the suit. — Hcarpelline v, 
Atcheson (1845), 7 Q. B. 804 ; 14 L. J. Q. B. 
333 ; 9 Jur. 827 ; 115 E. R. 713. 

Annotations : — Mentd. Dalton v. Mid. Ily. (1853) 21 L T 

VxS .102 : Wet;. Peskett(1855). 3 'C. 

1969. Lunacy — Person not so found — Plea of 
statute by quasi-committee.J — Solrs. appointed 
by (lie quasi-committee of a lunatic not so found 
by inquisition did work in respect of the lunatic’s 


real estate, the costs of which were not paid to 
them inasmuch as all the lunatic’s income was 
applied for her benefit & there were no funds 
available. Some of these costs were, as against 
the quasi-committee, barred by lapse of time : 
— Held : the quasi-committee was the statutory 
agent of the lunatic &: was not personally liable 
to the solrs. appointed by him to act for the 
lunatic ; the cost of the solrs. were payable out 
of the estate of the lunatic *; the relation of solr. 
& client did not exist between the solrs. &; the 
quasi-committee, therefore the question of Statute 
of Limitations could not be raised by him ; &, 
if it might be raised by the judge, in the present 
case it ought not to be pleaded . — Re E. G., [1914] 
1 Ch. 927 ; 83 L. J. Ch. 586 ; 111 L. T. 95 ; 58 
Sol. Jo. 497, C. A. 


Sub-sect. 5. — Concealed Fraud. 

1970. Answer to plea of statute — May be 
pleaded In reply — Action for damages for fraud.] — 

Gibbs v. Guild, No. 1819, ante. 

1971. Must be stated with particularity.] — 

South Sea Co. v. Wymondsell, No. 1764, ante. 

1972. .] — In such a case as this, where 

l^ltf. seeks to escape from Statute of Limitations 
on the ground of a concealed fraud, he ought to 
state his case with extreme particularity, so as 
to enable deft, to meet the case without disclosing 
all Ills title. In this case the alleged settlement 
should have been stated so as to enable deft, to 
raise the defence that such a settlement never 
existed. . . . Pltf. had not stated his case in such 
a way as to enable deft, to meet it without embar- 
rassment ifc without disclosing all his title. . . . 
Under R. H. C., Ord. 19, r. 27, I think that the 
ct. has jurisdiction to strike out the whole of a 
statement of claim if the whole of it be embarrass- 
ing (Cotton, li.J.). — Riddell v. Strathmore 
(Earl) (1887), 3 T. L. R. 329, C. A. 

1973. .j — LA5VRANCE V. NORKEYS (LoRD), 

No. 1836, ante. 

See, generally, Part Ylll., ante. 


Sub-sect. 0. — Set-Off and Counterclaim. 
See, generally, Sp:t-Off. 

1974. Statute must be pleaded in reply.] — 

Statute of Limitations must be replied specifically 
to a plea of set-off, & cannot be taken advantage 
of under the general replication of nil dehet . — 
CiiAPPLE V. Durston (1830), 1 Or. & J. 1 ; 148 
E. R. 1311. 

Annotations ‘Reid. Boatnon v. Nicholson (1812), 0 .Tur. 
B20 ; Courtenay v. Williams (1844), 3 Haro, 539 ; Francis 
n. Dodsworth (1847), 4 C. B. 202 ; Hawley r. Hawley 
(1876), 1 Q. B. D. 460 ; Dingle v. Ooppeu, Coppen v. 
Diniflo, [1899] 1 Ch. 726. Mentd. Ford v. Domford 
(1846), 8 Q. B. 583. 

1975. Set-off must be barred when action brought 
— Not at date of plea of set-off.] — In cases under 
Statute of Limitations, 1623 (c. 16), s. 3, the 
statute is not a bar to a set-off, unless the six years 
have expired before the action is brought. There- 
fore where to a plea of set-off, pltf. replied that the 


"'province."] — HA^rr•so>r r, 
(1842), 1 Kerr, 490.— CAN. 
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of statute ~ 

Mast be pleaded in reply — Action Jo 
daniaycH for /raM<2. ]— B ahbek v. Houfs 
TON (1884). 14 L. H. Ir. 273 ; 18 L. H 
^ t* » 4 T llhf* 


h. Necessity for specific pica ,] — 


Where, In au action against trustees for 
breaches of trust, the defence of the 
statute of Limitations was raised : — ■ 
If eld : an answer to such defence, tlxat 
time should not run against the hene- 
flciarles as to any of the breaches of 
trust fraudulently concealed by render- 
ing of falso accounts to them until such 
breacli of trust was discovered, must 
bo specUlcally pleaded. — Buokland v. 


Ibbotson (1902), 28 V. L. H. 688. — 

AUS. 

PART XII. SECT. 1, SUB-SECT. 6. 

k. /Statute may be pleaded in 
reply .] — Watekhousk Engine Works 
Co. V. Ball (1903), 7 Terr. L. R. 32.— 

CAN. 

l. Set-off must be barred when action 
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cause of set-off did not accrue witliin six years 
of the commencement of the suit or the pleading 
of the plea, the replication was held bad on special 
demurrer.-— Walker v. Clements (1850), 15 
Q. B. 1046 ; 10 L. T. O. 8. 170 ; 117 E. R. 75.5. 

1976. — Jie Ballard, liOVELL v. 

Forester, [1890] W. N. 64. 

1977. Cross demands accruing at about same 
time — Plaintiff saving statute by Issuing process.] — 
When there are cross demands between parties, 
which accrued at nearly the same time, for which 
bills are given, both of which would be barred by 
Statute of Limitations, &; pltf. has saved the 
statute by suing out process, but deft, has not, 
deft, may nevertheless set off these demands. — 
Ord V. Ruspini (1797), 2 Esp. 568, N. P. 

1978. Form of plea — Defence as to part barred 
by statute-— As to remainder payment.] — Pltf., on 
a replication of Statute of Limitations to a plea 
of set-off, cannot on the trial reduce the amount 
of the set-off by showing payment of part ; the 
payment of part ought to have been replied. — 
Moore v. Wood (1842), 2 Mood. & R. 407, N. P. 

1979. — I .] — To a plea of set-off in 

debt on simple contract, pltf. replied, as to 
1^49 ]6«. lOd., parcel of the (iebt, that the causes 
of set-off, so far as the same related to £49 lOs. lOd., 
did not accrue within six years, concluding with 
a verification ; & as to the residue of the causes 
of action, pltf. says, that he was not nor is indebted, 
modo et forma ; concluding to the country : — 
Held ; the replication was bad ; pltf. should in 
such case reply, that part of the subject matter 
of the set-off is barred by the statute, A that 
he is not indebted to deft, in ^iny sum which, 
excluding the part so barred, equals the amount 
of i^ltf.’s demand. — Mead v. Bashford (1851), 5 
Exch. 336 ; 2 L.'M. & P. 238 ; 20 L. J. Ex. 190 ; 
155 E. R. 147. 

1980. — As to remainder never indebted.] 

— To a declaration in assumpsit, deft, jjleaded a 
set-off for £400, alleging that the sum so due to 
deft, was to be paid by pltf. to deft, on request, 
& exceeded the damages mentioned by pltf. by 
the non-performance of the promises in the declara- 
tion mentioned ; to which pltf. replied, that the 
causes of set-off, so far as they related to £234. 
did not, nor did any of them, accrue to deft. 
witJiin six years before the commencement of the 
suit ; &; that pltf. was not nor is indebted to deft, 
in the residue of the said sum of £400, or any part 
thereof, modo et forma, concluding with prayer 
of judgment. Semble : the replication was bad 
in form. — Fairthorne v. Donald (1841), 13 
M. & W. 424 ; 2 Dow. & L. 075 ; 14 L. .T. Ex. 
205 ; 153 E. R. 177. 

An^tation : — Consd. Mead v. Bashford (1851), 5 Exch. 

336. 

1981. Amendment of reply to plead statute — 
Particulars of set-off delivered after issue joined.] — 

In an action for goods bargained & sold, where 
deft, pleaded a set-off, the particulars of which 
had not been delivered till after joinder of issue 
on the part of pltf., the judge considered he had 
no power to allow pltf. at the trial to reply Statute 
of Limitations to deft.’s set-off. — Brancker v. 
Crozier (1867), 16 L. T. 391. 


1982. Discontinuance of action — After counter- 
claim.] — By discontinuing an action after a 
counterclaim has been delivered, pltf. cannot put 
an end to it so as to prevent deft, from enforcing 
against him the causes of action contained in the 
counterclaim. 

If the argument for pltfs. were right, they 
might draw on deft, to rely upon obtaining re- 
dress by means of a counterclaim, & then by dis- 
continuing their action & pleading the Statute 
of Jdmitations to any action brought by hini 
miglit deprive him of the rights set up by him in 
the counterclaim. This objection is imperfectly 
met by the suggestion that deft, at the time of 
-delivering a counterclaim may issue a writ in a 
cross action, <fc thereby defeat pltf .’s defence of the 
Statute of Limitations (Brett, M.R.). — McGowan 
V. Middleton (1883), 11 Q. B. D. 464 ; 52 L. J. 
Q. B. 355 ; 31 W. R. 835, C. A. 

AnnohiHons : — Mentd. lie Brown, Ward v. Morao (188.3), 
52 L. J. Ch. 524 ; Caroli v. Hirst (1883), 48 L. T. 759 ; 
Fraser v. Cooper, Hall (1883), 31 W. It. 714; Sykes v. 
Sacerdoto (1885), 53 L. T. 150; Lowln v. Tnintning 
(1888), 21 Q. B. D. 230 ; Amon v. Bobbett (1889), 22 
Q. B. U. 543 : Delobbel Fllpo v. Varty (1893), 62 L. J. 
Q. B. 398 ; Alcoy & Gandia Ity. & Harbour Co. v. Green- 
hill, Greenhill v. Alcoy, etc. Co., Trustoes, Exors., & 
Securities Iiisee. Corpn. v. Alcoy, etc. Co. (1895), 73 L. T. 
452 *, Kent County Council v. Folkertoiu! Corpn. (1905), 
71 L. J. K. B. 352. 


Sect. 2. --AT WHAT STAGE DEFENCE 
MAY BE RAISED. 

By plea in defence — Necessity to plead statute.] — 

See Scot. 1, sub-sect. 2, ante. 

1983. By amendment of defence.]— The ct. re- 
fused to permit a deft, to add tlie plea of Statute 
of Limitations. — Cox v. Rolt (1761), 2 Wils. 
253 ; 95 E. R. 795. 

1984. At late stage — Costs not entire com- 

pensation to plaintiff.] — Circumstances in which 
the ct. refused defts. leave to amend tlieir points 
of defence by pleading Public Authorities Pro- 
tection Act, 1893 (c. 61), where the application 
for leavi; to amend was made at a very late stage 
of the proceedings & where costs would not have 
been an entire compensation to pltf. if leave were 
granted. — Aronson v. Liverpool Corpn. (1913), 
77 J. P. 176 ; 29 T. L. R. 325. 

1985. On motion — Must be pleaded.]— Statute 
of Limitations must be pleaded, & cannot be taken 
advantage of on motion. — Stile v. Finch (1634), 
Cro. Car. 381 ; 79 E. R. 932. 

Amioiutimis : — Consd. Spencer v. Hemmerdo, [1922] 2 A. C. 
507. Refd. Chappie v. Durntou (1830), 1 (^r. & J. 1. 
Mentd. Clerk v. withers (1704), 6 Mod. Hop. 290. 

1986. On demurrer — Must be pleaded.] — 

Semble : the objection of Statute of Limitations 
cannot be taken by demurrer, but statute must be 
ideaded. — Jackson v. Rowe (1826), as reported 
in 4 L. J. O. S. Ch. 118 ; on appeal (1828), 4 
Russ. 514, L. C. 

Annotations : — Mentd. Noosoin v. Clarkson (1842), 2 Haro, 
163 ; Jones v. Smith (1843), 1 Bh. 244 ; West v. Held 
(1843), 12 L. J. Ch. 245 ; Hewitt v. Loosemore (1851), 9 
Hare, 449; Phillips r. Phillips (1862), 31 L. J. Ch. 321 ; 
Wilson V. Hart (1865), 2 Hem. & M. 551. 

1987. .] — Statute of Limitations must, 

under the new procedure, be pleaded, & cannot 


brouglU,] — Binase v. 
(1907), 24 S. C. 452.-^S 


Maklutshana 

. AF. 


1982 I. Discontinuance of action- 

— ^ISAAO V. Miu 
(1898), 17 N. Z. L. R. 305.— N.Z. 


PART XII. SECT. 2. 

1083 i. By amendment of defence 
Robe^ r. Ward (1894), 26 N. S 
463. — CAN. 


J. — VOL. XXXII. 


1983 ii. .] — ^Mkehan v. Berry, 

22 C. L. T. 237.— CAN. 

1983 iii. .) — Laohapklle r. Le- 

MAY (1907), 17 Man. L. H. 161.— CAN. 

1983 iv, .) — Beck v. Anderson 

(1913), 26 W. L. R. 144 ; 5 W. W. R. 
702 ; 14 D. L. R. 798.— CAN. 

1988 ▼. .1 — Archbold r. Howth 

(Earl) (1864), 15 I. C. L. 11. 420.— IR. 


1983 vi. .] — Bone v. Smith 

(1808), I. R. 2 C. L. 244.— IR. 

m. On demurrer.] — When it ap- 
pears on the face of the pleadins; that 
the cause of action accrued more than 
six years before the commencement of 
the action, the Stotuto of Limitations 
may be taken advanta^re of by de- 
murrer. — Mulligan v. M'Donauh 
(1860), 2 L. T. 130.— IR. 


N N 
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Sect. 2 , — At what stage defence may he raised. Sects. 
3 <fc4.j 


be raised by demurrer. — Wakelee v. Davis 
(1876), 25 W. R. 60. 


Annotations : — N.P. Noyes v. Crawley (1878) 
Refd. Dawkins v. Penrhyn (1877), 6 Oh. D. 


, 10 Ch. D. 31. 
318. 


1988. At hearing — Must be pleaded.] — Under 
Legacy Duty Act, 1796 (c. 62), s. 27, a copy of an 
entry in the Stamp Office books, of payment of 
the duty on a legacy, is evidence of payment of 
the legacy : but the copy must be proved in the 
usual way. 

A deft, who has answered cannot have the 
benefit of Statute of Limitations at the hearing, 
unless he has insisted on it in his answer. — 
Hakbison V. Borwell (1839), 10 Sim. 380 ; 9 
L. J. Ch. 72 ; 4 Jur. 245 ; 69 E. R. 662. 

1989. .] — In a suit against exors., 

instituted fifteen years after the death of their 
testatrix, claiming, as cumulative, a personal 
annuity given by a codicil, there being one of like 
amount given to pltf. by the will, the exors., by 
their answer, did not set up Statute of Limitations ; 
& admitted assets for the payment of the annuity : 
— Held : the ct. being of opinion that the atmuity 
was cumulative, pltf. was entitled to the arrears 
which had accrued since the death of the testa- 
trix. 

Real Property Limitation Act, 1833 (c. 27), 
s. 42, does not apply to arrears of a mere personal 
annuity. 

Where Statute of Limitations is not set up by 
plea, demurrer or answer, it cannot be made use 
of at the hearing. — Roch v. Callen (1848), 6 
Hare, 531 ; 17 L. J. Ch. 144 ; 12 Jur. 112 ; 67 
E. R. 1274. 

1990. .] — A bill was filed against a lunatic 

& his committee, in respect of a pecuniary claim 
against the lunatic, & the answer was filed in June 
1848. The lunatic died in June 1849, & a bill 
of revivor & supplement was filed against his 
administrator in Sept. 1849, whose answer was 
filed in Dec. 1849, in which the benefit of Statute 
of Limitations was claimed. In Mar. 1849, while 
witnesses were in the course of being examined, 
a motion was made that a supplemental answer 
might be put in to the original bill, claiming the 
benefit of Statute of Limitations. The motion 
was refused. 

Qu. : whether the benefit of Statute of Limita- 
tions might be claimed at the hearing of the 
causes under the above circumstances. — Percival. 
V. Caney (1850), 20 L. J. Ch. 42 ; sub nom. 
Percival v. Caney, Percival v. Stanton, 14 


Jur. 473 ; subsequent proceedings^ sub nom, 
Stanton v. Percival (1854), 6 H. L. Cas. 267, 
H. L. 

Annotations : — Mentd. Barbat v. Allen (1852), 21 L. J. Ex. 

i55 ; Stapleton v. Crofts (1852), 18 Q. B. 367 ; M'NoiUie 

V. Acton 01853), 22 L. J. Oh. 820. 

1991. .] — Re Williams, Jones v. Wil- 

liams, No. 1629, ante. 

1992. On further consideration.] — Morris v. 
Morris (1905), 49 Sol. Jo. 236. 

1998. .] — Re Williams, Jones v. Wil- 

liams, No. 1629, ante. 

1994. On motion In arrest of Judgment.] — Non- 
joinder of co-exor. as deft., must be pleaded in 
abatement, & cannot be moved in arrest of judg- 
ment, though it appear on the declaration. 
Statute of Limitations is no ground of motion in 
arrest of judgment. Nor is an action of debt 
against exor. on a simple contract. — Goodwin 
V. Wickins (1670), 1 Freem. K. B. 6 ; 89 E. R. 7. 

1995. After Interlocutory Judgment — Adminis- 
tratrix de bonis non.] — The ct. set aside an inter- 
locutory judgment to enable deft., an adminis- 
tratrix de bonis non^ cum^ etc., to plead Statute 
of Limitations ; the original testator having died 
seven years ago, & no proceedings being then 
pending against him, nor taken against the inter 
mediaf-e exor. — Jones v. Scott (1824), 2 L. J. 
O. S. C. P. 67. 

1996. Not after final Judgment.] — Defendant 
not allowed to plead Statute of Limitations after 
a regular judgment set asidc.—LEAVER v. Whicher 
(1737), Cooke, Pr. Cas. 139 ; 2 Com. 561 ; Barnes, 
253; 125 E. R. 1009. 

1997. .] — The ct. will not set aside a judg- 
ment, so as to allow the deft, to plead Statute of 
Limitations. — Willet v. Atterton (1748), 1 
Wm. Bl. 35 ; 96 E. R. 19. 


Sect. 3.— ONUS OF PROOF. 

1998. On plaintiff — To prove cause of action not 
barred by statute.] — Trespass for breaking & enter- 
ing coal mines & taking away coals. Plea, actio 
non accrevit infra sex annos. To which pltf. 
rephed in the affirmative. At the trial no evidence 
was given to show that the trespass was actually 
committed within six years i~Held : evidence of 
a promise to make compensation, made by deft, 
before the commencement of the action, & when 
he was threatened with an action for taking away 
coals, was not sufficient to support this issue ; 
by which pltf. was bound to prove the affirmative, 
that he had a good cause of action within six 


1988 i. At hearing — Mvst be pleaded. ] 
— ^McKinley v. Bowbeer (1853), 11 

U. C. R. 86.— CAN. 

1991 1. .] — Re Meston, Meston 

V. Gray (Sask.), [1925] 4 D. L. R. 887 ; 
[1925] 3 W. W. R. 656.— CAN. 

19961. Not after final judgment.] — A 
art of the claim In this case extended, 
oyond six years, but no application 
was made at the trial for leave to plead 
the Statute of Limitations as to this. 
Tlie ct. refused to grant a new trial to 
enable this defence to Tae set up. — 
Cook v. Grant (1882), 32 C. P. 611.— 
CAN* 

n. On appeal — Not where time for 
appealing expired.] — Where a party 
applied for leave to appeal after the 
tune for appealing, or for giving notice 
thereof, had expired, in order to enable 
him to set up the Statute of Limitations 
a^inst oertaln creditors’ claims, the 
ot. refused the application. — Briqham 
V. Smith (1871), 3 Ch. Ch. 313.— CAN.' 

O- .] — Held : although the ob- 

ectlon that the right of action has 


been prescribed is taken for the first 
time on the argument in appeal, the ot. 
is bound to entertain it & give effect 
to it if properly raised. — Dorion v. 
Crowley (1886), Cass. Dig., 2nd od. 
709.— CAN. 

p. Raised by court itself.] — 

An Appellate Ct. con ipso motu raise 
the question of limitation for the first 
time, where it appears on the feice of 
the plaint that tne suit is barred. — 
Mozaffur Alt v. Girish Chandra Das 
a868|i^l^B. L. R, A. C. 26 ; 10 W. R. 

q. Second appeal.] — Wliero 

the question of limitation was raised 
for the first time on second appeal : — 
Held : it could not be decided against 

f ltf. — SmvAPA V. Dod Naokya (1887), 
. L. R. 11 Bom. 114.— IND. 
r. At new tried.] — Grantham v. 
Powell (1863), 10 U. O. R. 306.— 
CAN. 

t. Defence set up by supplemental 
answer.] — Order made allowing a 
supplemental answer to be filed setting 


up the Statute of Limitations. — Seaton 
V. Fenwick (1877), 7 P. R. 146. — CAN. 

a. After appointment of receiver.] 
— Dowell v. Burke (1845), 9 I. Eq. 
R. 83.— IR. 

b. On motion for new trial.] — -A 
deft, in ejectment who does not at the 
trial set up a title imder the Statute 
of Limitations, cannot rely on the 
statute upon the argument of a new 
trial motion.' — Latouohe v. Pennick 
& Sloane (1865), 13 L. T. 151.— IR. 

PART XII. SECT. 8. 

1998 i. On plaintiff — To prove cause of 
action not barred by steftac.]— When a 
deft, pleads limitation, the onus 

f obandi is on pltf.— Q osbain Doss 
oondoo V. SiRoo Koomarbb Dsbia 
(1873). 12 B. L. R. 219 ; 19 W. R. 
192.— IND. 

199811. .]—PuRNA Chandra 

Mandal V. Anukul Biswas (1909), 
1. L. R. 36 Calc. 654.— IND. 

0 . On defendant — To prove fowls 
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years before the commencement of the suit. — 
Hubst V. Parker (1817), 1 B. &; Aid. 92 ; 2 
Chit. 249 ; 106 E. R. 34. 

Annotations Tanner r. Smart (1827), 6 B. & C. 

603. Mentd. rittam v. Foster (1823), 1 B. & G. 248 ; 

Scales V. Jacob (1826), 3 Bing. 638 ; WUby v. Henman 

(1834), 2 Or. & M. 658 ; Sponcor v. Hemmordo, [19221 2 

A. O. 507. 

1909. .] — The onus of taking a case 

out of Statute of Limitations is upon pltf. 
(Baylby, J.).~Bealb V. Nind (1821), 4 B. & 
Aid. 668 ; 106 B. R. 1044. 

Annotations: — Befd. Frost v. Bcngongh (1823), 1 Bing. 

266. Mentd. Feam r. Lewis (1830), 8 L. J. O. S. C. 1’. 

95. 

2000. .] — To debt for goods sold & 

delivered, etc., deft, pleaded the general issue, 
& that the action did not accinie within six years. 
Pltf. replied that the action did accrue within 
six years. At the trial, a witness on behalf of 
pltf. proved that ho had taken a letter to deft, 
from pltf.’s attorney, & that deft., having read 
the letter, promised to pay the debt, mentioned 
a certain amount as the sum due ; but deft, added 
that he had had no dealings with iiltf. for eight or 
nine years. No evidence was given to show when 
the debt was contracted, & deft, called no wit- 
nesses : — Held : it was incumbent upon pltf. to 
prove the affirmative of the issue raised on the 
plea of Statute of Limitations, by showing either 
that the cause of action aposo within six years, 
or that the subsequent acknowledgment or pro- 
mise was made in some writing signed by deft., 
pursuant to Statute of Frauds Amendment Act, 
1828 (c. 14), & no such proof having been given, 
a non-suit ought to be entered. — W ilhy v. Hen- 
man (1834), 2 Cr. & M. 658 ; 4 Tyr. 957 ; 4 L. .T. 
Ex. 262 ; 149 E. R. 924. 

In action for recovery of land.] — See Sect. 4, 

post. 


Sect. 4.— ACTIONS FOR RECOVERY OF 

LAND. 

2001. Statement of claim — Must show good title 
— Not barred by statute.] — Dawkins v. Pbnrhyn 
(Lord), No. 1463, ante. 

2002. Defence — No necessity to plead statute — 
May plead possession only.] — Deft, does not plead 
the statute, he is not bound to do so according to 
the new rule. He puts in a defence accorffing to 
the general form which the rule entitles him to 
do, but pltfs. must have known perfectly well that 
they had been out of possession all tMs time & 
unless they were under ^ some misapprehension 
as to the foreclosure orders, they must have 
known every defence is open to a deft, as against 
anybody who seeks to turn him out (Lindley, J.). 


— ^Heath V. Pugh (1881), 6 Q. B. D. 345 ; on 
appeal, aub nom. Pugh v . Heath (1882), 7 App. 
Cas. 236, H. L. 

Annotations .—Reid. Harlock r. Ashberrv (1882), 19 Ch. D. 
539 ; Badeley v. Consolidated Bank (1S86), 34 Ch. D. 636 ; 
Re. Lake's Trusts (1890), 63 L. T. 416 ; Re Owen, [1894] 
3 Ch. 220 ; Thornton v. France, [1897] 2 Q. B. 143 ; 
London & Midland Bank v. Mitchell, [i899] 2 Ch. 161 ; 
Re Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 385 ; Williams v. 
Thomas (1909), 100 L. T. 630 ; Re Wltham, Chadbum v. 
Winfield, [1922] 2 Ch. 413. Mentd. Wood v. Whoater 
(1882), 22 Ch. D. 281 ; Fowke v. Drayoott (1885), 29 
Ch. D. 996 ; Huntington v. I. R. Comrs., [1896] 1 Q. B. 
422 ; Matthews v. Usher (1899), 68 L. J. Q. B. 988 ; United 
Realisation Co. r. I. R. Comrs., [1899] 1 Q. B. 361 ; 
Re Lovell & Collard’s Contract, [1907] 1 Ch. 249 ; Cope- 
stuko V. Hoper, [1908] 2 Ch. 10 ; Turner v. Walsh, [19f ' ‘ 
2 K. B. 484. 

2003. .] — In an action for the 

recovery oi land a statement of defence alleging 
that deft, is in possession operates, by virtue of 
R. S. C., 1875, Ord. 19, r. 15, as a denial of the 
allegations in pltf.’s statement of claim, & re- 
quires pltf. to prove them. — D anpord v. 
McAnulty (1883), 8 App. Cas. 456 ; 62 L. J. 
Q. B. 652 ; 49 L. T. 207 ; 31 W. R. 817, H. L. 

2004. Grant of new trial — To save statute.] — 
Doe d. Goodwin v. Joyce (1851 ), 16 L. T. 0. 8. 343. 

2005. Onus of proof.] — In an ejectment by the 
lord of a manor to recover certain land late waste 
of the manor, pltf. j^roved that 8., the then owner 
in fee of the manor, made her will in 1800, devising 
the manor, etc., to V. for life, remainder to T. for 
life & to his heirs in tail. She died in 1808. V. 
died without issue in 1819, & T. then entered into 
possession, & with his son H. sulfered a common 
recovery, whereby the manor was settled to T. 
for life, remainder to H. for life, remainder to his 
heirs in reversion in tail. T. died in 1855, & H. 
in 1857, & the present pltf. then came into posses- 
sion as tenant in tail. To support Statute of 
Limitations, deft, attempted to prove possession 
prior to the death of 8., but the jury thought such 
proof insufficient. The learned judge who tried 
the cause directed that the onius of proof of posses- 
sion before the commencement of the life estates 
was on deft. : — Held : such ruling was right. — 
Cole v. Heydon (1860), 1 L. T. 439. 

2006. Action by Crown — Against person In pos- 
session for over twenty years — Crown must show 
title In first Instance.] — The title of the Crown to 
lands of which it has been out of possession for 
twenty years may be tried in the information of 
intrusion itself, & need not be first found by in- 
quest of office ; the only effect of 21 Jac. 1, c. 14, 
being to throw the onus of proving title in the 
first instance, in such a case, on the Crown. — 
A.-G. V. Parsons (1836), 2 M. & W. 23 ; 2 Gale, 
227 ; 6 L. J. Ex. 9 ; 150 E. R. 652. 

Annotations; — Mentd. A.-Q. v. Churchill (1841), 9 Dowl. 

772 ; Hilton v. Granville (1847), 2 New Pract. Cas. 262. 


giving right to raise staivte.] — ^Mohan- 
SINQ CHAWAN V. CONOKR (1883), 
I. L. R. 7 Bom. 478.— IND. 
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2002 i. Defence — No necessity to plead 
statide — May plead possession omy .] — 
The question of the Statute of Limita- 
tions may bo raised imder the general 
plea of possession, it being a legal 
defence. — Laurence v. McQuarrib 
(1894), 26 N. S. R. 164.— CAN. 

200211. .] — ^Miller r. 

Kirwan, [1903] 2 I. R. 118.— IR. 


d. Statute pleaded — Wheth 

section must he siated.}~Held : a def 
pleading the Real Property Limltatlo 
Act must set out in nis statement ( 
defence, or give particulars showln 
tee sect, or sects, on which he relles.- 
Bodoe V. Smith (1901), 21 C. L. 
162 ; 1 O. L. R. 46.— CAN. 


2005 i. Onus of proof,] — When once 
it has been established as against a 

g erson claiming to be entitled to land 
y adverse possession that he went into 
occupation of the land as a servant, 
bailie, or caretaker, the onus lies upon 
him to prove when & under what 
oircumstancen his possession of the 
land became a possession for himself ; 
otherwise it will bo held tliat the 
Statute of Limitations has never 
commenced to run in his favour. — 
O’Neil r. Hart, [1905] V. L. R. 107.— 
AUS. 

2005 ii. .] — Gunn r. McInnes, 

[1923] 1 W. W. R. 353.— CAN. 

2006 iii. .] — One of the salient 

conditions requisite to eatablish pre- 
scriptive title is teat the onus is on 
deft, to prove that tee possession which 
he asserts is an “ adverse ” or 
“ exclusive ” possession. — Kennedy v. 


Husband, Kennedy v. Ellison (B.C.). 
[1923] 1 D. L. R. 1069.— CAN. 

2006 iv. . ] — A. -G. FOR Canada v. 

Cummings, [1925] 1 D. L. R. 642 ; 34 
B. C. R. 433 ; revsd., [1926] 1 D. L. R. 
62, — CAN. 

2006 V. .] — When a deft, pleads 

limitation, the onus probandi is on 
pltf. — Pandurano Govind V. Bal- 
KRISHNA Hari (1869), 6 Bom. A. C. 
125. — IND. 


2006 Vi. .]— Jayawant Jivanrao 

V. Ramchandra Narayan (1916). 
I. L. R. 40 Bom. 239.— IND. 


2006 vii. — Rice 

[1920] 1 I. R. 243.— IR. 


V . Begley, 


2006 viil. . ] — Where land is 

claimed by adverse possession the onus 
of showing that on entry by tee owner 
is not made animus possidendi is on the 

N N 2 
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Sect. 4. — Actions for recovery of land. Sect. 5 : Sub- 
seei s. 1 <6: 2. Sect. C.] 

2007. Actions In which title to land incidentally 
arises — How far necessary to plead statute — 

Replevin.V-l>K Bkahvotu r. Owicn, No. 1284, 
ante. 

2008. Trespass — Defendant Justifying.] 

— In trespass quare clausum fregit^ deft, in Ids 
plea, deduced title by an Inclosure Act to an 
allotment of land, comprising the locus in quo, 
to T., a trustee for 1dm. It then stated the entry 

j>osscssion of T., until just before the time of 
the trespasses ; gave express colour to idtf., & 
stated his possession at the time of the trespass 
under a charter of demise, without livery, then 
justified the trespass as servant of T., & by his 
command. Pltf. replied, that deft, entered & 
committed the trespasses, after the passing of 
Real Property Limitation Act, 1833 (c. 27), s. 2, 

after Uec. 1, 1833, & averred that the entry 
was made for the purpose of recovering the close 
in which, etc., & that the supposed right to enter 
did not first come to T. or deft., or any person 
through whom he claimed the estate & interest 
in the close, at any time within twenty years 
before making that entry ; & that by reason 

thereof the supposed riglit of T. & deft, as Ids 
servant was extinguished : — Held : the replica- 
tion was sufficient, & it was not necessary that it 
should show what deft.’s title was, & how it was 
barred ; & if deft, wished to avail himself of the 
light of entry under Real Property Limitation 
Act, 1833 (c. 27), s. 15, he ought to have pleaded 
it in rejoinder,- -Jones v. Jones (1847), Id M. A 
W. 099 ; 10 L. J. Ex. 299 ; 9 L. T. O. S. 1.50 ; 1 1 
Jur. 3.35; 153E. 11.1371. 


Sect. 5.— PROCEEDINGS BY ONE PARTY AS 
AFFECTING OTHERS. 

Sub-sect. 1. — Statute Pleaded by Some 
Defendants. 

2009. How far plea enures for benefit of other 
defendants — Plea by one of four executors.] — 

Where out of four exors. one pleaded Statute of 
Limitations & the other three admitted the debt 
the ct. allowed the plea of the statute on the ground 
that it is of most benefit to testator’s estate. — 
Chapfe V. Kelland (1637), 1 Roll. Abr. 929. 

Av notation ; — Refd. Midgley v. Mldgley, [1893J 3 Ch. 282. 

2010. Joint answer by husband & wife — 

Plea by wife alone.] — In the joint answer of a 
husband & wife to a creditor’s bill, for payment 
out of an estate of which the wife was adminis- 
tratrix, the wife alone set up Statute of Limita- 
tions as a defence to the suit : — Held : the interest 
of the wife was not so merged in the coverture 
that the ct. would disregard her separate defence ; 
& the statute was, for the protection of the estate, 
sufficiently pleaded by the wife alone. — Beeching 
V. Morpheav (1850), 8 Hare, 129 ; 68 E. R. 301. 

2011. Action against tenant In tall & 

legatees — Plea by tenant In tall.] — A tenant for 
life discharging an incumbrance upon the estate 
is presumed to have intended to keep the charge 
alive against the inheritance for his own benefit, 

claimant. — Allex v. Smkllie (1911), 

31 N. Z. L. K. 305.— N.Z. 

e. Action by Crown,] — Upon the 
trial of an information of Intrusion, 
to whicli deft, has pleaded tlie greneral 
issue, a verdict must pass for the 
(.>own, if it be shown to have been in 
possession ^^ithlll twenty years. — ■ 


& the absence of an assignment will not conclude 
him ; but a similar presumption does not arise 
from the payment by a tenant for life of bond 
debts, wliich, oven if assigned, only place liim in 
the same position as any other bond creditor. 

Tt^stator, being indebted by bond, devised 
certain real estate to his son for life, with remainder, 
subject to a tenn for the payment of legacies to 
his grandson in tail, & died. Upwards of twenty 
years after the date of the latest of the bonds, 
the tenant for life & his assignee for value filed 
their bill against the tenant in tail & the legatees, 
alleging that the tenant for life had paid off the 
bonds, & seeking to stand in the shoes of the 
obligees as against the inheritance. The tenant 
in tail pleaded Statute of Limitations, the other 
legatees did not : — Held : the payment of the 
bonds by the tenant for life did not constitute 
him an incumbrancer on the estate, & the bonds 
themselves being more than twenty years old, 
the presumption was that they had been satisfied. 
Semble : the plea of Statute of Limitations under 
the circumstances, by the tenant in tail, enured 
for the benefit of all defts. — Morley v. Morley, 
Harland V. Morley (1855), 5 De U. M. & (1. 
610 ; 25 L. J. Ch. 1 ; 26 L. T. O. S. 99 ; 1 Jur. 
N. S. 1097 ; 4 W. R. 75 ; 43 E. R. 1007, 1 a. C. 
Annotations: — Mentd. Langhomo v. Harland (18.5G), 2 
Jur. N. S. 872 ; Roddam v. Morley (1856), 2 K. & .T. 336 ; 
Lawton v. Ford (1866), L. 11. 2 Eq. 97 ; lie Tasker, Hoaro 
r. Tasker. 11905] 2 Ch. 587. 


Sub-sect. 2. — Administration Suits. 

Action by creditors.] — See Executors, Vol. 
XXIV., pp. 737, 808, 809, Nos. 7658, 8384-8390. 

Effect of Judgment or order.] — See Exe- 
cutors, \"oL XXIV., p. 799, Nos. 8288-8290. 

2012. Creditor without knowledge of action.] 

— Where a judgment creditor has allowed twenty 
years to elapse without taking steps to recover 
Ids debt, & then ascertained that during the 
twenty years a suit had been instituted for the 
benefit of the specialty creditors of his debtor, 

that under a decree in the suit they had received 
part payment of their debts, & that there was 
money in ct. available for the payment of the re- 
mainder ; — Held : ho was barred by Statute of 
Limitations from proving his debt before the 
master, & receiving jiayment ratably with the 
other creditors. — Berrington v. Evans (1835), 
1 Y. & C. Ex. 434 ; 160 E. 11. 177 ; •previous pro- 
ceedings (1831), You. 276 ; subsequent proceedings 
(1839), 3 Y. & 0. Ex. 381. 

Annotation : — Refd. Honuott V. Bernard (1848), 11 L. T. 

O. S. 375. 

2013. Action by legatees — Mortgagee of share 
of real property — Mortage unknown to plaintiffs.] 

— Humble v. Humble, No. 803, ante. 

2014. Action by residuary legatees — Effect of 
order — Precludes defence of statute— Against credi- 
tors coming in under the order.] — In an adminis- 
tration suit instituted by a residuary legatee 
more than twenty years after testator’s death, the 
chief clerk’s certificate found that certain legacies 
remained unpaid, &, by the order on further 
consideration, liberty was given to any persons 
claiming to be entitled to the legacies to apply 


A.-G. V. Wakd (1832), Hayes, 555.— 

IR. 

2008 i. Actions in which title to land 
incidentally arises — Ilmv far necessary 
to plead statvte — Trespass — Defendant 
judifying4 — Miliar v. Wolfe (1897), 
30 N. S. K. 277.— CAN. 

f. Onvs of proof ,] — Boudroit 


V. Sampson (1907), 41 N. S. 11.490. — 

CAN. 

PART XII. SECT. 5, SUB-SECT. 1. 

g. Absence of deJdor- — So'me creditors 
allowed to plead stniide — Against plaintiff 
creditor .] — Qormleyv. Deblois (1912), 
11 K. L. It. 575 ; 46 N. S. R. 280.— 

CAN. 
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as to tlniir paytneut. Tho legatees, who were not 
parties to the suit, having applied, under the 
order for payment of thcii* legacies : — Held : 
the residuary legatee was precluded by the certi- 
ficate & order from setting up Real Property 
Jjimitation Act, 1833 (c. 27). — ^PjiowsE v. Spurgin 
(1868), L. R. 5 Eq. 99 ; 37 L. .T. Ch. 251 ; 17 L. T. 
590 ; 16 W. R. 413. 


Sect. 6.r-COSTS. 

2015. When disallowed — Promises made not 
amounting In law to acknowledgment.] — Deft, 
being arrested for £28 pleaded Statute of Limita- 

PART XII. SECT. 6. 

h. When disallowed — Laches.] — 

Miller v. Ostrander (18G6), 12 Gr. 


tions as to £11, pltf. recovered only £17. Deft, 
having promised orally, several times within a 
short period before the action, to pay the £11 ; 
— Held :■ he was not entitled to costs under 43 
Deo. 3, c. 46. — White v. Prickett (1838), 4 Bing. 

N. C. 237 ; 6 Dowl. 445 ; 5 Scott, 010 ; 7 L. J. 

O. P. 124 ; 2 Jur. 109 ; 132 E. R. 779. 

Annotations: — Consd. Hill v. Morrltt (1857), 1 H. & N. 

758. Reid. Day v. Clarke (1838), 6 Soott, 886. 

2016. Jurisdiction of county court Judge.] — 

A county ct. judge has no jurisdiction to deprive 
a successful deft, of costs merely on the ground 
that he has succeeded on the defence of Statute 
of Limitations. — Elms v. Hedges (1906), 95 L. T. 
145 ; 22 T. L. R. 574, D. C. 

Annotations : — Reid. Westpato V. Crowo, [1908] 1 K. D. 24 ; 
Daiiri V. Ciirzon (1010), 104 L. T. 66. 

1. Effect of non-payment.] — Graham 
V. Hamilton (1892), 8 Maa. L. K. 443. 
—CAN. 


349.— CAN. 

k. .] — Miller v. Hundle 

(1913), 41 N. B. It. 591 ; 14 K. L. IL 
89.— CAN. 


LIMITATION OF LIABILITY, 

See Admiraltvt ; Shipping and Navigation. 


LIQUIDATED DAMAGES. 

See Building Contracts, Engineers, and Architects ; Damages. 


LIQUIDATION. 

See Companies ; Partnership 


LIS PENDENS. 

See Executors and Administrators ; Judgments and Orders ; Sale op Land. 



( 650 ) 


LITERARY AND SCIENTIFIC 
INSTITUTIONS. 


PART I. DEFINITIONS AND NATURE 

PART II. PROPERTY 

PART III. INTERNAL REGUI^TION 

PART IV. LEGAL PROCEEDINGS 

1»ART V. PRIVILEGES 

PART VI. DISSOLUTION 

PART VII. PARTICULAR INSTITUTIONS 

Sect. 1. British Museum ....•••• 
Sect. 2. Bodleian Library, Oxford and Other Public Libraries 
Sect. 3. National Gallery ....... 


PAGE 

550 

551 

552 

553 

553 
563 

654 

554 
554 
554 


Charities . 
Clubs 

Corporations 


Sec Charities. 

„ Clubs. 

„ Corporations. 


Education . 

Gifts 

Municijxil Libraries 


Sec Education. 

,, Gifts. 

,, Public Health. 


Part I. — Definitions and Nature. 


See Literary & Scientific Institutions Act, 1854 
(c. 112), s. 33. 

1. Institutions within Literary & Scientiflc In- 
stitutions Act, 1854 (c. 112), s. 33 — Distinguished 
from joint stock company — Though some members 
shareholders.] — A society was formed in 1844 for 
the promotion of “ moral & intellectual improve- 
ment by means of libraries for circulation & 
reference, newspapers & periodical publications, 
lectures, discussions, & classes for instruction & 
improvement in literature & the arts & sciences.'’ 
The society consisted of life members who had 
subscribed £20, of shareholders & annual sub- 
scribers, & its property was vested in trustees. No 
trust deed was executed, & the society was not 
registered under the Companies Acts : — Held : 

(1) the society was an institution within the above 
Act. 

(2) Companies Act, 1862 (c. 89), s. 199, which 
deals with the winding up of unregistered cos., 
is only applicable to trading assocns. inasmuch 
as such unregistered cos. are to be wound up at 
their “ place of business “ & “ business “ must 
ordinarily be trading under the Act. 

(3) Where a literary or scientiflc institution, not 
established for the purpose of gain, is dissolved 
by its members, its property ought to be given to 


some kindred institution, to be determined in 
manner prescribed in Literary & Scientific Institu- 
tions Act, 1854 (c. 112), s. 30, even if the rules 
contain a provision that the property of the society 
on its dissolution is to be divided among its 
shareholders such a provision being contrary to the 
Act. 

These rules contain a provision that when the 
society is dissolved its property shall be divided, 
not among those who contributed, but among the 
shareholders only. That is distinctly contrary 
to the Act of ParUament. No rules can obviate 
or get rid of the effect of a Public Act of Parliament 
(Kay, J.). 

(4) Such an institution is not a joint stock co. 
although some of its members may be share- 
holders, & does not therefore come within the 
proviso in sect. 30 of the Act of 1854 which excepts 
from the operation of the sect, any institution 
“ which shall have been founded or established by 
the contributions of shareholders in the nature of 
a joint stock co.” — Be Bristol ATHEN.ffi:uM (1889), 
43 Ch. D. 236 ; 69 L. J. Oh. 116 ; 61 L. T. 796 ; 
38 W. R. 396 ; 6 T. I.. R. 83 ; 1 Me^ 462. 
Annotations: — As to (4) Diftd. Re Jones, Qegs v. Ellison, 

[1898] 2 Ch. 83. Consd. Re Russell Institution, Flgglns 

V. Boghino, [1898] 2 Ch. 72. 

See, further, Part VI., posU 



Pabt II. — Property. 


551 


2* Not necessarily public or charitable.] 

— (1) The above Acfc is not confined to institutions 
of a public or charitable nature, but includes private 
institutions established for the purposes of the Act. 

(2) A literary & scientific institution founded 
established by the issue of transferable shares, 
entitling their holders to the property of the 
ii^itution, but bearing no dividend, is an institu- 
tion “ founded or established by the contributions 
of shareholders in the nature of a joint stock co.” 
so as to escape the operation of sect. 30 of the 
above Act, which forbids a distribution of the pro- 
perty among the members on a dissolution. — 
Be Russell Institution, Figgins v. Baghino, 
[1898] 2 Oh. 72 ; 67 L. J. Ch. 411 ; 78 L. T. 588 ; 
14 T. L. R. 406 ; 42 Sol. Jo. 508. 

Consd. Rc Jones, Clegg v. Ellison, 

[loyo] 2 Cn. 83. 

3. Horticultural society.] — A society falling 

within the general scope of the above Act, may 
be an institution in the nature of a joint stock 
co. within the exception in sect. 30, although 
not formed for purposes of profit, if it has the 
other usual indicia of a joint stock co. — as, for 
example, if it has common property derived from 
the contributions of its members, Sc held by 
them in transferable shares. 

A horticultural society was constituted in 
1844 under a deed which provided that any 
person who paid a certain fixed sum to the funds 
of the society should be a member Sc entitled 
to one share in the society, which was to be trans- 
ferable by him or his legal personal representatives, 
Sc that each member should pay a fixed annual 
subscription, Sc should be entitled to admission 
for himself & family to the gardens of the society, 
but should not be entitled to any dividend or 
bonus, nor to any interest in the property of the 
society except the right to participate in the 
profits on a dissolution : — Held : the society came 
within the exception in sect. 30 of the above 
Act, & upon dissolution the property of the society 
became distributable among the members . — Re 
Jones, Clegg v. Ellison, [1898] 2 Ch. 83; 67 
L. J. Ch. 504 ; 78 L. T. 639 ; 46 W. R. 577 ; 14 
T. L. R. 412. 

4. Society for purpose of recreation.] — 

(1 ) The above Act does not authorise the establish- 
ment of institutions for the purposes of recreation 


Part II.— 

Conveyance of site.]— 8'ee Literary & Scientific 
Institutions Act, 1854 (c, 112), ss. 1, 10. 

To whom conveyed.] — See Literary Sc 

Scientific Institutions Act, 1854 (c. 112), s. 11. 

Who may convey.] — See Literary Sc 

Scientific Institutions Act, 1854 (c. 112), ss. 5-7. 

What consents necessary.] — See Literary Sc 

Scientific Institutions Act, 1854 (c. 112), ss. 6, 7. 

Apportionment of rents.] — See Literary & 

Scientific Institutions Act, 1854 (c. 112), ss. 8, 9. 

7 . Maintenance — Expenditure by trustees on 
repairs — Whether entitled to lien.] — Re Badger, 
Mansell v. Cobham (Viscount), No. 4, ante. 

See, generally. Lien. 

Art gallery — Application of fund for 

or providing gallery — Construction of 
wlll.]~-Testator, Mo died on Feb. 4, 1909, be- 
to pltfs. his pictures upon trust that 
{a) if within five years from his death there should 


or enjoyment, e.g,, the playing of billiards as dis- 
tinguished from the literary, scientific, & other 
instructional purposes specified in sect. 33 of the 
Act. 

(2) An institution established under the Act has 
no implied general power of mortgaging or borrow- 
ing money, & its power to mortgage or charge 
its property is limited to the purposes mentioned 
in sect. 19. Money cannot be borrowed on mtge. 
by a literary or scientific institution for the purpose 
of erecting a billiard-room, although it may be so 
borrowed for the purpose of making necessary 
repairs of the institution’s buildings. 

(3) Such a body has no implied power of 
borrowing such as is incident to a trading or 
commercial undertaking. 

(4) If the trustees of such an institute expend 
money of their own on necessary repairs of the 
building, they are, apart from the statute, entitled 
to a lien on the ijroperty of the institute for the 
money so spent. — Re Badger, Manseij:. v. Cob- 
ham (Viscount), [1905] 1 Ch. 568 ; 74 L. J. Ch. 
327 ; 92 L. T. 230 ; 21 T. L. R. 280. 

5. Institutions within other Acts — Customs 
& Inland Revenue Act, 1885 (c. 51), s. 11 (3) — 
Includes scientific institution of special kind.] — 

The Institution of Civil Engineers, the jjroperty 
Sc income of which are legally appropriated & 
applied to the general advancement of mechanical 
or engineering science, not to the promotion of the 
professional interests of its members, is within 
the exemption in the above sub-se(;t. — Inland 
Revenue Comrs. v. Forrest (1890), 15 App. Cas. 
334 ; 60 L. J. Q. B. 281 ; 63 L. T. 30 ; 54 J. P. 
772 ; 39 W. R. 33 ; 6 T. L. R. 456 ; 3 Tax Cas. 
117. H. L. 

Annotations : — Consd. Royal College o£ Music v. West- 

ininatcr, Vestry, [1898] 1 Q. B. 301. Distd. Rc Royal 

College of Surgeons of England, [i899J 1 Q. B. 871. Reid. 

Manchester Corpn. v. McAdam, [1896] A. C. 500 ; Chester- 

mau V. Federal Taxation Coinr., [1926] A. C. 128. Mentd. 

Savoy Overseers v. Art Union of Loudon, [1896] A. C. 296. 

Royal College of Surgeons.] — See 

Medicine Sc Pharmacy. 

See, generally, Revenue. 

6. Distinguished from trading or commercial 
undertaking.] — Be Badger, Mansell v. Cobham 
(Viscount), No. 4, ante. 


Property. 

be established in Gr. a free art gallery sufficiently 
extensive to admit the selected pictures, his 
tmstees should give them absolutely ; or (5) the 
trustees might pay £30,000 to be appUed in or 
towards enlarging a gallery. Provided that if 
within a specified time a sum had been subscribed 
which with the £30,000 would be sufficient “ to 
rovide ” a satisfactory gallery the fund should 
e paid over, (c) If his trust^s should consider 
that a satisfactory galleiy could “ be provided ” 
for the £30,000 without contributions it might 
be applied accordingly. The residue was be- 
queathed to charities. The trustees asked that 
a provisional agreement between them Sc the G. 
Corpn. providing for the appropriation by the 
council, with the approval under Education Act, 
1909 (c. 29), s. 5, of the Local Govt. Board, of 
certain land held by them for educational purposes 
as a site for the art gallery, the payment of £6,000 
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as its price, the income thereof to be applied for 
the maintenance of the gallery, the erection of the 
gallery by the trustees, & its maintenance by the 
council, might be sanctioned : — Held : testator 
must in clauses (6) & (c) have contemplated that 
part of the £30,000 would be apphed for mainte- 
nance ; testator had provided for the necessary 
building & adequate maintenance & endowment, 
& therefore the agreement providing for, payment 
of £5,000 to the corpn., for the rest of the fund to 
be expended in the erection, on the site proposed, 
of the building would be sanctioned. — Ite Shipley, 
Middleton v. Gateshead Corpn. (1913), 77 J. P. 
424. 

9. Power to mortgage — Confined to statutory 
powers.] — Be Badger, Mansell v. Cobham 
(Viscount), No. 4, ante. 

10. Power to sell — Estate purchased by volun- 
tary contributions — Consent of Charity Com- 
missioners not necessary.] — The Royal Society, a 
voluntary assocn. of learned men founded in the 
reign of King Charles II., in 1732, purchased, out 
of moneys arising from the subscriptions of tlie 
members, real estate at A., & in 1881 sold part of it. 
An objection was taken by the purchaser that the 
consent of the Comrs. under Charitable Trusts 
Acts, 1863 (c. 137), s. 02, & 1865 (c. 124), s. 29, 
V'as necessary on the ground that the society was 


an endowed charitable institution : — Held : tlie 
estate having been purchased out of the moneys 
arising from the voluntary contributions of 
members wliich could be by the society legally 
applied for such purpose, the society came within 
the exemptions of Charitable Trusts Act, 1853 
(c. 137), 8. 62, & sect. 48 of tlie Act of 1855, &, 
notwithstanding sect. 29 of the Act of 1855, the 
society had power to sell the estate without the 
consent of the Comrs. — Royal Society op 
London <fe Thompson (1881), 17 Ch. D. 407 ; 50 
L. J. Ch.344; 44 L. T. 274 ; 29W. R. 838.. 

^ nrudations : — Refd. lie Poor Widows Charity & Skiriucr 
(1892), 02 L. J. Ch. 148 ; Re St. John Street Wesleyan 
Methodist Chapel, Chester, [1893] 2 Ch. 618 ; Re Clergy 
Orphan Corpn. (1894), 64 L. J. Ch. 66 ; A.-G. v. Foundling 
Hospital (1914), 110 L. T. 894. 

See^ generally, Charities, Vol. VIII., pp. 391 
ei seq. 

Gifts to— Whether valid as charitable gift.] — 

See Charities, Vol. VIII., pp. 287, 290, 291, 320, 
Nos. 040, 673, 690, 1028. 

Whether void for perpetuity.] — Sec (^'uarj- 

ties, Vol. VIII., pp. 325 et seq. 

Whether purpose charitable.] — See Chari- 
ties, Vol. VIII., i)p. 257, 264, Nos. 187-195, 261. 

Larceny~In whom property laid.] — See Criminal 
Laav, Vol. XV., pp. 916, 917. 


Part III. — Internal Regulation. 


11. Rules — Validity of — Ambiguity.] — Declara- 
tion stated that A. & others had agreed together, 
on becoming members of a society, tliat in the 
event of any of them leaving the society, “ he 
should become bound to the president to forfeit 
twenty guineas, & to send a water colour painting 
to an exhibition.” To this there wslh a general 
demurrer for ambiguity. Tlie Ct. of Exch. gave 
judgment for deft., on tlie ground that the contract 
disclosed in the declaration was ambiguous & 
meaningless : — Held : the judgment of the ct. 
below was correct. 

It does not appear that there is any promise to 
pay. The rule may mean that the party is to 
forfeit or that he is to pay, but no one can tell 
what. It says that each member shall become 
bound to the president to forfeit ; what that 
means I do not know. As to whether there was a 
consideration or not it is not material, as there is 
no promise, & there is no breach (1*atte80N, J.). 
—Shepherd v. Duncan (1850), 15 L. T. O. S. 
303, Ex. Ch. 

12. Cannot override statute.] — Re 

Bristol Athen^um, No. 1, ante. 

13. Distribution of property on 

dissolution.] — Re Bristol Athenaeum, No. 1, 
ante. 

14. Ofllcers — Secretary retaining funds con- 
trary to rules— Restraint by court.]— Where, by 
t he rules of a society, a salaried officer is bound to 
pay the money he receives by virtue of his office to 
the treasurer of the society, & he retains moneys 
so received by him, & retains the same in payment 
of arreai's of salary alleged to be due to him, the 
ct. will restrain him from acting as secretary. — 

Hill (1845), 1 Holt, Eq. 99 ; 9 Jur. 821 ; 
7 1 E. R. 685. 

"7 -pismissal by council — At irregular meeting.] 

— Nf’c No. 16, po&L ® 

15. Committee — Power to control management 


— Though conduct disapproved by general meeting.] 

— A voluntary asstxm. was formed for the purpose 
of printing publishing the writings of S., & 
certain regulations were agreed to, &, amongst 
others, “ that the affairs of the society should be 
conducted by a committee ” of twelve members 
elected at the annual meetings the treasurer, 
& that the committee ” might appoint a salaried 
agent or manager.” In 1854, the society having 
determined to establish a library, etc., & to take 
premises for that purpose & for that of a shop, 
the committee advertised for a librarian, etc., & 
subsequently appointed W. to the office, & resolved 
that he should have the premises rent & taxes 
free & £36 per cent, on certain profits & ” that 
he should be allowed to carry on a retail business 
in New Church works & general literature for his 
own benelit.” On July 5, 1860, the committee 
resolved ‘‘ that W. be manager at a salary of £75 
& six months’ notice of separation on either side.” 
In 1855 the residue of the term in the house & 
premises became vested in four of the committee 
in tiiist for the society. The ground floor was 
converted into a shop, etc., the first floor into a 
library, etc., & W. was permitted to occupy the 
upper rooms as a residence. W. having become 
the publisher of spiritualistic works which the 
committee considered would be injurious to the 
society, they in July, 1860, desired W. to dis- 
continue the publication of such works. On 
Aug. 2, he wrote to the committee refusing to do 
so, on the ground that he became their manager 
on the understanding that he was to be allowed to 
carry on an independent business. Tlic committee 
then gave W. six months’ notice to terminate his 
engagement. On Oct. 4, the notice was with- 
drawn, W. having agreed to comply with the 
wishes of the committee. On OA. 13, a requisition 
signed by several members of the society was sent 
to the committee, calling on them to summon a 
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special general meeting to take into consideration 
their resolutions of July, as to the publication of 
the works objected to, & also as to the propriety 
of altering the laws of the society. The com- 
mittee declined to call a meeting, but on Nov. 8, 
they met, & passed resolutions dismissing W. 
from his office without notice, & requiring 
possession, which they immediately obtained by 
force, of the house «fe premises. On Nov. 12 & 13, 
general meetings, as alleged, of the society took 
place, & resolutions wet-e passed approving of 
W.’s conduct, disapproving of that of the com- 
mittee, & making alterations in the laws, & 
authorising W. to obtain possession which he 
shortly afterwards did by force, of the house & 
premises. Eleven of the committee, including the 
four trustees, then filed a bill for relief ; on 
motion, the ct. granted an injunction restraining 
W. from acting as manager, selling the books, 
recovering the moneys, & from jjublishing any 
spiritualistic works at the house of the society, & 
from disturbing pltfs. or their agents in the 
possession of the house, etc., & from carrying on his 


business therein, on the groimd that the legal 
estate was vested in the trustees, & that W. was 
merely a tenant at will, but without prejudice to 
any question as to the right of W. to recover 
damages. — Spurgin v. White (1800), 2 Giff. 473 ; 
3 L. T. 609 ; 7 Jur. N. S. 15 ; 9 W. R. 206 ; 00 
E. R. 198. 

Annotation : — Mentd. CoUison v. Warren, 11901] 1 Ch. 812. 

Summoning of meetings.] — See No. 10, 

post. 

16. Meetings — Meeting of council irregularly 
summoned — Remedy for.]— Willett r. Taverner 
(1897), 41 Sol. Jo. 778. 

Sunday meeting — Liability of chairman.] — 

See No. 18, post. 

17. Enforcement of statutory objects — Man- 
damus.] — A writ of mandamus will issue com- 
I)elling a scientific society to carry out the pro- 
visions of a public general statute by which it is 
regulated. — R. v. Pharmaceutical Society 
(1854), 2 W. R. 220. 

Exclusion of members of voluntary associations 
generally, see Clubs, Vol. VIII., pp. 509 ct seq. 


Part iV. — Legal Proceedings. 


18. Liability of chairmen — Sunday meeting of 
private society.] — A society was formed in a 
country town for providing Sunday evening 
lectures on art, science, literature, &: sociology, to 
which the iiublic were admitted on i)ayment of 
small sums. The lectures were not, however, 
in8titut(^d for profit. A hall belonging to a 
limited co. in liquidation v'as hired, A; meetings 
were held there on Sunday evenings, at each of 
which some leading inhabitant acted as chaiiman 
& introduced the j(‘cturer, but having done so, 
retired from the platform & took his place amongst 
the audience. Actions for penalties under 21 
Geo. 3, c. 49, were brought against gentlemen who 
had acted as chairmen of two of the meetings : — 
Held : the chairmen were not liable, as they were 


not “ persons managing or conducting the enter- 
tainment ” within secL 1. — Reid v. Wilson & 
Ward, Reid v. Wilson & King, [1895] 1 Q. B. 
315 ; 64 J. M. C. 00 ; 71 L. T. 739 ; 59 J. P. 
516 ; 43 W. R. 161 ; 11 T. L. R. 88 ; 39 Sol. Jo. 
94 ; 18 Cox, C. C. 50 ; 11 R. 94, C. A. 

See, generally^ Time. 

19. Mandamus — Enforcement of statutory ob- 
jects.] — R. V. Pharmaceutical Society, No. 17, 
ante. 

See, generally^ Crown Practice, Vol. XVI., 
pp. 310 et seq. 

Criminal proceedings — Larceny — In whom pro- 
perty laid.] — See Criminal Law, Vol. XV., pp. 910, 
017. 


Part V. — Privileges. 

Exemption from taxation — Corporation duty.] — See Revenue. 

Income tax.]— Nee Income Tax, Vol. XXVIII., pp. 11 ef seq. 

Exemption from rates.] — Nee Rates & Rating. 


Part VI.— Dissolution. 


20. Winding up — Liability of member for con- 
tribution.] — Re Colonial Society (1850), 15 
L. T. O. S. 410. 

21. Whether under Companies Acts — 

Society not established for profit.]— Re Bristol 
Athenjeum, No. 1, ante. 

22. .] — 2te Jones, Clegg v. 

Ellison, No. 3, ayite. 

■ .] — See, also, No. 20, ante, <&:, 

generally, Companies, Vol. X., pp. 1093 et seq. 

23. Distribution of property — Institution not In 


the nature of a Joint stock company.] — Re Bristol 
ATHENiEUM, No. 1, ante. 

24. Institution In the nature of a joint 

stock company — Exemption under Literary & 
Scientific Institutions Act, 1854 (c. 112), s. 30.] — 
Re .Tones, Clegg v. Ellison, No. 3, ante. 

25. .] — Re Russell Institu- 

tion, PiGGiNS V. Baghino, No. 2, ante. 

Jurisdiction of county court judge.] — 

See Literary & Scientific Institutions Act, 1854 
(C.-112), s. 80. 
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Liteeary and Scientific Institutions. 


Part VII. — Particular Institutions. 


Sect. 1. —BRITISH MUSEUM. 

See 26 Geo. 2, c. 22; 27 Geo. 2, c.l6; 7 Geo. 3, 
c. 18; 6 Geo. 4, c. 39; 2 & 3 Viet. c. 10 ; 41 & 42 
Viet. c. 65 ; 67 & 58 Viet. e. 34 ; 2 Edw. 7, c. 12. 

26. Subject to Charitable Uses Act, 1735 (c. 36).] 
— A devise of the proceeds of land to trustees for 
the benefit of the British Museum is within the 
above Act. — British Museum (Trustees) v . 
White (1826), 2 Sim. & St. 694 ; 4 L. J. O. S. Ch. 
206 ; 67 E. B. 473. 

Annotations : — Consd. Came v. Lonp (1858), 27 L. J. Ch. 
589. Reid. Beaumont v. Oliveira (1869), 4 Ch. App. 309 ; 
jRe Verrall, National Trust for Places of Historic Interest 
or Natural Beauty v. A.-G., [1916] 1 Ch. 100. Mentd. R. 
V, Income Tax Comrs. (1911), 80 L. J. K. B, 788. 

See^ generally y Charities, Vol. Vlll., pp. 205 
et 8eq. 

Right to copies of books.] — See Copyright, Vol. 
XIIl., p. 200. 

27. Private documents In — As evidence — 
Proof of antiquity of handwriting.] — Permission 
given to exhibit an interrogatory after publication 
passed, to prove the antiquity of the handwriting 
in a book preserved in the British Museum. — 
Kensington (Lord) v . Pugh (1829), 3 Y. J. 
378, Ex. Ch. 

Whether place of proper custody.] 

—See Evidence, Vol. XXII., p. 357, Nos. 3623- 
3626. 

28. French book obtainable on request only — 
Not published so as to defeat patent.] — A French 
treatise was placed in the British Museum library 
in 1863. The museum catalogue is kept with 
reference to authors’ names ; books are arranged 
according to subject matter ; readers can under 
guidance search for books on particular subjects : 
— Held : there was no prior publication in England 


on matter contained in the treatise, so as to avoid 
a patent taken out in 1876. — Otto v. Steel (1886), 
31 Ch. D. 241 ; 66 L. J. Ch. 196 ; 64 L. T. 157 ; 
34 W. R. 289 ; 3 B. P. C. 109. 

Annotation: — Coxusd. Harris v. llothwell (1887), 35 Ch. D. 
416. 

See, generally. Patents. 

29. Power to exclude public.] — De Souza v. 
British Museum (Trustees) (1886), 2 T. L. B. 
586. 

30. Remedy when exclusion ultra vires.] 

— Chaffers v. Taylor (1896), 12 T. L. B. 278 ; 
40 Sol. Jo. 374. 

31. Liability for libel contained in books.] — 

Martin v. British Museum (Trustees) & 
Thompson (1894), 10 T. L. R. 338. 

Annotation : — Reid. Vizetelly v. Mudie’s Select Library, 
[1900] 2 Q. B. 170. 

See, generally. Libel & Slander. 


Sec t. 2.— BODLEIAN LIBRARY, OXFORD AND 
OTHER PUBUC LIBRARIES. 

Right to copies of books.] — See Copyright, Vol. 
XIIL, p. 200. 

Private documents as evidence — Whether place 
of proper custody .] — See Evidence, Vol. XXII., 
p. 357, Nos. 3627, 3628. 

Municipal public libraries.] — See, generally 
Public Health. 


Sect. 3.— NATIONAL GALLERY. 

See National Gallery Act, 1856 (c. 29). 


LITERARY PROPERTY. 

See Copyright and Literary Property. 


LIVERY SERVANTS. 

See Kevenue. 


LIVERY STABLE KEEPERS. 

See Inns and Innkeepers Lien. 


LLOYDS. 

See Insurance. 


LLOYD’S BONDS. 

See Bonds ; Eailways and Canals. 
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Loan Societies. 


Part I. — Nature and Constitution. 


Skut. 1. — NATURE. 

See Loan Societies Act, 1840 (c. 110). 

1, Distinguished from friendly societies.] — 

A society established for the purpose of lending 
tlio money raised by the contributions of its 
memlxjrs to the members themselves is not a 
friendly society within 10 Geo. 4, c. 50, & 4 ^ 5 
Will. 4, c. 40. 

There are distinct Acts which regulate loan 
societies, & 5 & 0 Will. 4, c. 23, s. 2, actually 
I’ecognises them as didering from friendly societies, 
& those Acts would certainly include the society 
in question. It is indeed true that it does not 
p'ant loans to persons who are not members, but 
it is merely one of its rules which prevents it 
from doing so, & a fresh rule may at 6nce grant 
this power (Wightman, .J.). — II. v . Siiorthidge 
(1844), 1 Dow. <te L. 855 ; 1 New Sess. Cas. 50 ; 
suh nom. 11. v. SGoin', 13 L. J. M. C. 70 ; 8 .1. P. 
410; 8 .liir. 473 ; sxih 7iom. II. v. DURHAM J.J., 
2 L. T. O. S. 353. 

>i : — Refd. KoLsall v. Tyler (IS.jU), 11 Excli. 513. 


Sect. 2.— CONSTHUTION. 

2. Registration — Necessity for.] — A loan 
society, consisting of more than twenty persons, 
which has not been registered as a co. under 
Comi)anies (Consolidation) Act, 1908 (c. 69), or 
been formed in pursuance of some other Act, 
& wliich lends money at interest to its members, 
(he profits being sliared by the members, is 
unable, by reason of its contravening (Jompanies 
(Consolidation) Act, 1908 (c. 09), s. 1 (2), with 
regard to registration, to recover from a member 
th(‘ amount of moneys lent. — Wilkinson v. 
J.EVISON (1925), 42 T. U II. 97. 

Annolalion: Mentd. Greouber;^ r. (JooperatoLii, [1920] Ch. 657. 

Under Companies Act.] — See Comi’ANIEs, 

Vol. IX., pp. 72 el aeq, 

3. Enrolment — Effect of non-enrolment — 
Criminal prosecution for forgery.] — Under an 
indictment for forging a promissory note with 
intent to defraud A. & others, proof that the 
intent was to defraud a loan society, of wliich A. 
& others, to the number of more than twelve, were 
members, is suflicient, though such society was 


unenrolled. The members are at all events 
partners. — B. v. Pajnter & Davis (1849), 13 
J. P. 381. 

,] — See Loan Societies Act, 1840 (c. 110), 

s. 4 ; Local Government Act, 1888 (c. 41 J, s. 3 (xv) ; 
Friendly Societies Act, 1896 (c. 25), s. 2. 

4. Rules — Admissibility of unsigned rules to 
vary surety’s contract.] — A. borrowed a sum of 
money from a loan society, & deft, joined him 
in a joint & several promissory note for the amount. 
At the time of the loan a printed book of the 
society’s rules was given to deft. By these rules 
it was stated, that after default by the jirincipal, 
notice would be given to the surety, & that if 
the money was not then paid, legal lyroceedings 
would be taken. The book was not signed ; — 
Held : these rules did not constitute an agreement 
in writing contemporaneous with the note, so as 
to be admissible to vary the contract on the note. 
Seinble : if the rules had been admissibh; as such 
an agrecrrifmt, they would not have sustained a 
plea, alleging “ that if the money was not paid 
after notice to the surety, legal iiroceedings would 
be taken, but not before.” — B rown v . LANOiiEV 
(1842), 4 Man. & G. 466 ; 5 Scott, N. II. 249 ; 12 
L. .1. C. P. 62 ; 134 E. II. 192. 

Annf>l(itioris : — Refd. Webb v. Salmon, Webb r, t^pioor 

(1819), 14 Ij. T. O. S. 86 ; llayner v. Fimsey (1859), 28 

L. J. Ex. 132. 

5, Certification of — Society entitled to 

benefit of Act.] — (1) A loan society established 
pursuant to tlie provisions of 5 & 6 Will. 4, o. 23, 
becomes entitled to the benefit of those provisions, 
upon its rules & regulations being certified by the 
barrister api)ointed for that purpose, & before 
they are enrolled at the quarter sessions. 

(2) One of the rules of a loan society directed 
that th(^ repayment of loans should b(^ scscured 
by the joint jiromissory note of the borrower & 
his sureth's, but gave a form of note wliich was 
joint & several ; — Held : a joint & several note 
was a note made in pursuance of the rules of the 
society, so as to come within the exemption from 
stamp duty created by 5 & 6 Will. 4, c. 23, s. 7. — 
Bradburne V. Whitbread (1843), 5 Man. <fc G. 
439 ; 6 Scott, N. II. 283 ; 12 L. .T. 0. P. 218 ; 7 
J. P. 241 ; 7 Jur. 629 ; 134 E. II. 635. 

Annotation : — As to {\) Apld. Dcvvburst v. Clarksuii (1851), 

3 E. & B. 194. 


Part II. — Administration. 


Sect. 1. VESTING OF PROPERTY IN TRUSTEES. 

See lioari Societies Act, 1840 (c. 110), s. 8. 


Sect. 2.— ACCOUNTS. 

Duty to render annual abstract of accounts.] 

See Jjoan Societies Act, 1840 (c. 110), s. 27. 


Liability for payment of.] — See Loan Societies 
Act, 1840 (c. 110), s. 10. 

Payment on death of debenture-holder where no 
grant of representation.] — See Ijoan Societies Act, 
1840 (c. 110), s. 11. 

Exemption of from stamp duty.]— *86’c lioan 

Societies Act, 1840 (c. 110), s. 9. 


Sect. 4.— LOANS. 

Sect. 3. — DEBENTURES. Sub-sect. 1. — Granting Loans. 

Issue of.]— Loan Societies Act, 1840 (c. 110), Limit to loan.]— Nee Loan Societies Act, 1840 
(c. 110 ), s. 13. 

PART II. SECT. 4 , SUB-SECT. 1. i refticling within the district defined by loan, bein? made to a jiorsoti not 
.J veraon residing outside lae society a rules, was sued on foot of residiugr within the defined district, 

dcjined distHct.] — Deft., a person not I ft promissory note for £10 : — Held ; the was unauthorised as a* stotutory loan. 
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Preliminary fees.] — See I^oan Societies Act, 3 840 
(c. 110), SB. 5, 20, 23. 

6. Loans need not be confined to members.]— 

B. V. Shortridge, No. 1, ante. 

7. Loans made by drawing lots among members 
— Not illegal under Lottery Acts.] — A society 
formed for malting advances to its members, which 
selects by lot the members who are to receive 
advances, is not illegal under the Lottery Acts. — 
Wallingford v. Mutual Society (1880), 6 App. 
Cas. 085 ; 50 I.. .1 . Q. B. 49 ; 43 L. T. 258 ; 29 
W. R. 81, li. L. 

Annotatums : — Mentd. Edmunds w. Wallingrford (1885), 14 
. B. D. 811 ; Speers v. Daprgers (1885), Cab. & El. 503 ; 
urkiss V. Low (1886), 3 T. L. R. 63; Gunga Narain 
Gupta V. Tlluckran Chowdhry (1888), L. R. 15 Ind. App. 
119; Steadman v. llakiin (1888), 58 L. J. Q. B. 57 ; 
Manger, etc. (Syndics under Bankruptcy of Rodriques) 
V. Cash (1889), 5 T. L. R. 271 ; Lawrance v. Norreys 
(1890), 15 App. Cas. 210 ; Arnold fc Butler v. Bottomley, 
[1908] 2 K. B. 151. 

8. Security for repayment — Whether society’s 
own certificates may be taken.] — The arts, of a 
mutual loan society contained a provision con- 
fining securities for repayment of advances to 
“ real or other securities, excepting personal 
securities, either by bonds, bills of exchange, or 
promissory notes”: — Held: (1) the loan certifi- 
cates of the society were not personal securities 
within the exception in the arts. ; (2) there is no 
rule of law proliibiting a co. from trafficking in its 
own shares. — Grimwade v. Mutual Society 
(1884), 52 L. T. 409 ; sub nom. lU Mutual 
Society, Grimwade v. Mutual Society, 1 
T. L. R. 115. 


Sub-sect. 2. — Repayment. 

A. In General, 

9. Action for — By unregistered society — Not 
maintainable.] — Wilkinson v. Levison, No. 2, 
ante. 

B. Re/payment by Instalments. 

See Loan Societies Act, 1840 (c. 110), ss. 21, 22. 

10. Default in payments — Right of set-off of 
earlier payment — Against promissory note given as 
security.] — By the rules of a money loan society 
it was provided, that each holder of shares should 
pay a certain sum per week upon each share, A 
that each member should take his share by sale 
or for want of a purchaser by ballot ; tliat for 
each share he was to receive the sum of £40, when 
paid by the members, upon giving a security, 
to be approved of by the committee. A. pur- 
chased a £40 share, & by way of the security 
required, he gave, with two parties, a joint pro- 
missory note payable on demand, for £40 to the 
treasurer of the society. lie continued the 


weekly payments regularly for some time, A others 
were made by his sureties, & then default was 
made : — Held : in default of payment of the 
weekly sums, the preceding payments of the weekly 
sums wore no evidence in support of a plea of part 
payment of the note. — .J ones v. Gretton (1853), 
H Kxch. 773 ; 1 C. L. R. OOfi ; 22 L. J. Kx. 247 ; 
21 L. T. O. H. 167 ; 17 J. P. 473 ; 155 E. R. 15(55. 
Annokition ; — Mentd. Hope v. Meek (1855), 10 Excli. 829. 

11. — — .] — A member of a money 

club having obtained from it a loan, gave, with 
two sureties, a promissory note for the amount 
A interest & expenses, payable to the order of the 
then treasurer. He, having ceased to be treasurer, 
indorsed the note in blank, & delivered it to the 
attorney of the club, in tlie presence of another 
member, who forthwith instructed the attorney 
to sue in his name upon it. The action was 
brought against the three makers ; & the two 
sureties, severing from the principal in their 
pleading, pleaded denying the indorsement, & 
also a general plea of payment & an equitable 
plea of set-ofi, but were not allowed te plead 
partnership witii pltf. It was proved that £21 
due to the principal from the society had been 
carried to his credit. After verdict for pltf. for 
the full amount (yt the note, a certificate for speedy 
execution was obtained ex parte : — Held : tlie 
certificate was regular ; & semble : defts., at all 
events upon these pleas, were not entitled to the 
benefit of tiie payment in reduction of the note ; 
but a rule to reduce the verdict on that ground 
was, reluctantly, granted. It appeared, however, 
upon afiidavits on showing cause, tiiat the inotion 
had been made on behalf of the sureties without 
their authority *, A the ct. at once granted a 
cross-rule to discharge the former rule on that 
ground, A pltf.’s afiidavits not being satisfactorily 
answered, afterwards made that cross-rule abso- 
lute. — Jenkins v. Tongue (18(50), 29 L. J. Ex. 
147. 

12, .] — The surety on a promissory 

note given to sccui*e a loan to a member of a 
money club formed for tlie purpose of raising 
money by means of monthly subsciiptions, A 
lending it in small sums at interest to the members, 
& dividing the jiroceeds when the shares are 
fully paid up A the loans repaid, cannot rely 
upon the montlily subscriptions A premiums paid 
by his principal, as payments in reduction of his 
liability upon the note. — Winuirr v. Hickling 
(1866), L. K. 2 C. P. 199 ; 36 L. J. G. P. 40 ; 15 
L. T. 245. 

Construction of bond given to secure 
repayment.] — By the condition of a bond, the 
obligor was to pay the money by montlily instal- 
ments, A ” when A as often as he should make 


& Invalid. — En.niskitj.kn Loan Fund 
Society (Treasurer) v. Green, [1898] 
2 I. R. 103.— IR. 

b. Interest.] — Edinburgh Life As- 
surance Co. V. Graham (1860), 19 
U. C. R. 581.— CAN. 

o. Effect of assign ment of mort- 

gage .] — Reid v. Whitehead (1864), 
10 Gr. 446.— CAN. 

PART II. SECT. 4, SUB-SECT. 2.— A. 

d. .^dion for — When brought .] — 
Proceeding by the treasurer or secre- 
tary of a loan society, on notes made 
to him for the repayment of loans, 
must be brought within six months 
from the time when the cau.se of com- 
plaint arose. — Atthill v. Woods, 
[1903] 2 I. R. 30,5.— IR. 

9 . .] R. (O’RBILDY) V. 

Fermanagh JJ., [1904] 2 I. R. 18.— 
IR. 


f. Against 2 )crsonal represen- 

tative .] — ^ Ih’oceediiiKs by the trea- 
surer or secretary of a loan society to 
recover the amount of a promissory 
note for the repayment of a loan from 
the society may be taken against the 
personal representative of a deceased 
maker. — Atthill v. Woods, [1903] 2 
I. R. 305.— IR. 

g. .] — The treasurer or secre- 
tary of a loan society cannot proceed 
by civil hill to recover the amoimt of 
a promissory note for the repayment 
of a loan from the society. His sole 
remedy is by complaint before a justice 
of the peace. — Moore v. Donagher, 
[1903] 2 T. R. 290.— IR. 

h. Repayment before maturity of 
mortgage — Mode of ralculcding interest..] 
— Orone V. Crone (1879), 26 Gr. 459. 

—CAN. 


PART 11. SECT. 4, SUB-SECT. 2.—B. 

k. Right to change mode of repay- 
ment — Mortgage as collateral security — 
Terms of repayment in mortgage .] — • 
Where a mtgo. of real estate by a 
member of a loan assocn. incorporated 
under R. S, O. 1887, o. 169, executed 
to secure collaterally an advance to 
him of the amount of the maturity 
value of certain of his shares in the 
assocn., contained a covenant by the 
mtgor. that the monthly payracuts 
would be made axjoordlng to the bye- 
laws of the assocn. until the shares 
should have matured, & also that lie 
would make the several paj'ments 
provided by the hye-laws for the time 
lielng with respect to shares & the 
payment thereof ‘.—Held : the assocn. 
n«id power, by byo-law passed subse- 
quent to the execution of the mtge., 
to change the mode of payment. 
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Sect, 4. — Loans: Svh-sect. 2, B. & C, Sect. 6. 

Part in. Sect. 1: Sah-sects. \ & 2. Sect. 2: 

Stth-secis. 1, 2 <6: 3. Part /F.] 

default in the payment of any of the said monthly 
instalments, he should pay to the obligees Is. in 
the pound for each & every pound of the said 
instalment so left unpaid ” ; — Held : the obligees 
were not entitled to anything in respect of frac- 
tional parts of a pound. 

The words are, that when & so often as the 
obligor shall make default in the payment of any 
of the said monthly instalments, he shall pay to 
the society Is. in the pound for each & every 
pound of the said instalment so left unpaid — 
not at the rate of Is. in the pound (Eri.e, C..T.). — 
Three Towns Society v. DoYiiE (1862), 13 C. B. 
N. S. 290 ; 1 New Bep. 26 ; 7 L. T. 276 ; 11 W. B. 
22 ; 143 E. R. 116. 

C. Liability of Surety. 

Liability of surety generally, see Guarantee, 
Vol. XXVI., pp. 62 et seq. 

See Loan Societies Act, 1840 (c. 110), s. 16. 

14. Deviation from rules of society — Whether 
defence available to surety.] — A plea that a i>ro- 
missory note was obtained by fraud, covin & 
misrepresentation, pleaded by a surety in such 
note, was held not to be supported by proof 
that the note was given for money lent by pltfs. 
at 20 per cent, interest, in the name of a joint 
stock CO., fraudulently represented by pltfs. to 
have been established for the purpose of lending 
money at 5 per cent., & to consist of shareholders, 
contributors & borrowers & to be governed by 
officers elected by such shareholders, contributors 
& borrowers no such co. having ever existed, & the 
two pltfs. being the only lenders. — Green v. 
Gosden (1841), 3 Man. & G. 446 ; 4 Scott, N. R. 
13 ; 11 L. J. C. P. 4 ; 6 Jur. 1010 ; 133 E. R. 1218. 

Annotations: — Refd. Caimam v. Johnson (1847), 9 L. T. 

O. S. 82 ; Wright v. Campbell (18G1), 2 F. & F. 393. 


15 . Failure to inform sureties of 

payments in arrear.] — P. borrowed a sum of monev 
€rom a loan society of which he was a member, & 
defts., who were not members of the society, 
joined him in a bond & promissory note for the 
amount. By the terms of the loan P. was to repay 
the money by weekly instalments. One of the 
society’s rules directed the managing committee 
to inform the sureties when the instalments were 
four weeks in arrear, & empowered them to 
commence legal proceedings against the sureties. 
P. died in 1859, after having repaid a portion of 
the loan, but being at the time of his death more 
than four weeks in arrear. Defts. were not 
informed of this till an action was brought in 
1 862 on the bond & note : — Held : the rules of the 
society formed no part of defts.’ contract so as 
to afford them any ground of equitable defence to 
the action. — Price v. Kirkiiam (1864), 3 H. & 0. 
437 ; 5 New Rep. 59 ; 34 L. J. Ex. 35 ; 11 L. T. 
314 ; 29 J. P. 8 ; 159 E. R. 601. 

16. Liability to be sued in priority to principal 
debtor.] — Brown v. Langtjsy, No. 4, ante. 

17. Right to set-off — Subscriptions paid by 
principal debtor.] — Wright v. Hicktjno, No. 12, 
ante. 


SEur. 5.— EXEMPTION FROM STAMP DUTY, 
INCOME TAX, ETC. 

See Jjoan Societies Act, 1840 (c. 110), ss. 9, 14. 

18. Stamp duty — Promissory note made in 
accordance with rules.]— Bradburne v. Whit- 
bread, No. 5, anl£. 

19. Income tax — Sums payable for Interest 
assessable.] — Mersey Loan & Discount Co. v. 
Wootton’ (1887), 4 T. L. R. 164; 2 Tax Cas. 
316. 

Annotation : — Dbtd. Gresham Life Assco. 8oc. v. Styles, 
[1892] A. C. 309. 


Part III. — Offences, Penalties and Proceedings. 


Sect. 1.— OFFENCES AND PENALTIES. 

Sub-sect. 1. — Under Statute. 

Failure to make annual return.] — See Ixian 
Societies Act, 1840 (c. 110), s. 27. 


Sub-sect. 2. — Criminal Proceedings under 
General Law against Officers and Mem- 
bers. 

Forgery.] — See Criminal Law, Vol. XV., 
p. 1041, Nos. 1173 et seq. 

Embezzlement.] — See Criminal Law, Vol. XV., 
pp. 926 et seq. 

Larceny.] — See Criminal Law, Vol. XV., pp. 865 
et seq. 

Sect. 2.~LEGAL PROCEEDINGS. 

Sub-sect. 1. — Summary Jurisdiction. 

See Loan Societies Act, 1840 (c. 110), s. 16; 
Summary Jurisdiction Act, 1848 (c. 43), s. 11. 

20. Who must take proceedings — Treasurer 

which, according to the mtge. was by 
fixed monthly mstalments, to a pro- 
vision by which when the shares 
matured the mtge. should be released. 

— WiLiJAMS V . Dominion Permanent 


for time being. — (1) Proceedings to recover the 
amount of a promissory note, made payable to 
“ the treasurer for the time being ” of a loan 
society under 5 & 6 Will. 4, c. 23, must be taken 
by the treasurer in office when such proceedings 
are to he commenced, not the party who was 
treasurer when the note was made. 

(2) Such treasurer cannot bring an action upon 
the note, but must proceed by complaint before 
a justice under 5 & 6 Will. 4, c. 23, s. 8. Qii. : 
whether the trustees of the society could sue upon 
such note, in virtue of the rights vested in them 
by sect. 4 ? — Timms v. Williams (1842), 3 Q. B. 
413 ; 2 Gal. & Dav. 621 ; 11 L. J. Q. B. 210 ; 6 
J. P. 685 ; 6 Jur. 1012 ; 114 E. R. 565. 

Annotations: — As to (2) Befd. Magnus v. Hall (1843), 8 
J. P. 71 ; Ex p. Pa 3 rne, Re Payne v. Garratt (1850), Cox, 
M. & H. 311. 

21. Form of order — Must be for immediate 
payment.] — An order for payment made by a 
justice of the peace, under Ixian Societies Act, 
1840 (c. 110), must be for immediate payment ; 
he has no jurisdiction to order payment in a certain 
time from making the order. — ^P arker v. Bouohby 

tion under — RigM of appeal.] — R. v. 
Pierce (1904), 25 C. L. T. 70 ; 4 
O. W. R. 411 ; 6 O. W. R. 464 ; 9 
O. L. R. 374.— CAN. 


Loan Co. (1901), 1 O. L. R. 632.— 
CAN. 

PART III. SECT. 1. SUB-SECT. 2. 

1. Loan Corporations Act — Convic- 
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(1862), 3 B. & S. 43 ; 31 L. J. M. C. 272 ; 20 J. P. 
633 ; 9 Jur. N. S. 118 ; 122 E. R. 17. 

See, now, Summary Jurisdiction Act, 1879 (c. 49), 
8. 7 ; Criminal Justice Act, 1914 (c. 68), s. 1. 


Sub-sect. 2. — Proceedings in County Courts. 
See Loan Societies Act, 1840 (c. 110), ss. 17, 18. 


Sub-sect. 3. — Proceedings in Superior Courts. 

See Loan Societies Act, 1840 (c. 110), s. 19. 

22. Jurisdiction of court — Whether ousted by 
provision for application to Justices.] — 5 & 6 Will. 

4, c. 23, authorised the trustees to lend money 
under certain circumstances, & to take promissory 
notes in the name of the treasurer as security for 
repayment. The Act, s. 8, authorised a justice 
cf the peace upon complaint of the treasurer, to 
summon such party <& award payment to be 
enforced by distress : — Held : the jurisdiction of 
the superior cts. was not thereby taken away ; 
especially in an action brought upon a promissory 
note, which did not appear, from the pleadings, 
to have been given in respect of a loan. — Albon 


V, Pyke (1842), 4 Man. & G. 421 ; 6 Scott, N. R. 
241 ; 11 L. J. C. P. 260 ; 134 E. R. 172. 

Annotation: — Refd. Marshall v. Nioholls (1852), 18 Q. B. 
882. 

23. .] — Timms v. Williams, No. 20, 

ante. 

24. Unregistered society — Note given to two 
members — Whether all members must sue.] — 

A promissory note was given to two individuals 
by name, to secure an advance of the maker, out 
of the funds of the loan society not enrolled 
pursuant to 6 & 6 Will. 4, c. 23 : — Held : in suing 
upon the note, it was not necessary to join all the 
members of the society. — Bawden v. Howell 
(1841), 3 Man. & G, 038 ; 4 Scott, N. R. 331 ; 6 
Jur. 37 ; 133 E. R. 1296. 

25. Right to sue.] — • Wilkinson v. 

Levison, No. 2, ante , 

26. Trustees — Right to sue.] — Timms v. Wil- 
HAMS, No. 20, ayiie . 

27. Action by treasurer for time being — Must 
show that note capable of being sued on.] — The 

treasurer for the time being of a loan society, 
enrolled under Loan Societies Act, 1840 (c. 110), 
&; suing under sect. 1 9 of that Act for the recovery 
of a loan by the society, must show by his declara- 
tion that he is suing on such a note or security as 
that st^ct. enables him to sue on. — Magnus v. Hale 
(1843), 1 L. T. O. S. 253 ; 8 J. P. 71. 


Part IV. — Winding Up. 


Winding up, generally, see Companies, Vol. X., 
pp. 814 et seq, 

28. Unregistered society — Jurisdiction to wind up 
under Companies Acts — Society with more than seven 
members.] — Re Crown & Cushion Loan Fund 
Society (1850), 14 L. T. O. S. 346 ; 14 Jur. 874. 

29. .] — An assocn. formed for 

the loan of sums of money to members of the 
society, upon security of their respective pro- 
missory notes, with interest on the amounts lent, 
whereby a profit may be derived to the society : 
& which assocn. has come to an end : — Held : to 
be an assocn. to be wound up in the usual way 
under the Acts for that purpose. Wliere the ct. 
sees that a preliminary reference would have no 
other object than for the master to report the same 
facts which were in evidence before the ct., the 
ct. was bound to make the order of reference to 
wind up the affairs of the co. in the first instance. — 
Re Sherwood Loan Co., Ex p. Smith (1851), 
1 Sim. N. S. 166 ; 20 L. J. Ch. 177 ; 16 L. T. O. S. 
359 ; 61 E. R. 64. 

Annotation : — Apld. Re St. George’s Benefit Bldg. Soc. 

(1857), 27 L. J. Ch. 96. 

30. Society with less than seven 

members.] — On a creditor’s petition for the winding 
up of an unregistered loan society, formed under 
Loan Societies Act, 1840 (c. 110), the members of 
which formerly exceeded seven in number, but 
were now only four ; — Held : having regard to 
Companies Act, 1862 (c. 89), ss. 199, 200, a winding- 
up order could not be made when the number of 
members had at the date of the petition fallen 


below seven. — Re Bolton Benefit Loan Society, 
Coop v. Booth (1879), 12 Ch. D. 679 ; 49 L. J. Ch. 
39 ; 28 W. R. 164. 

Annotation : — PoUd. Re Bowling & Welby’s Contract, 

[1895] 1 Ch. G63. 

31. Right of member to set off deposit against 
loan — Loan made after notice of withdrawal.] — 

Pltf., the official liquidator of a co-operative loan 
society, registered under Loan Societies Act, 1840 
(c. 110), which had been ordered by the Master 
of the Rolls to bo wound up as an unregistered 
co. under Companies Acts, 1862 (c. 89), & 1867 
(c. 131), & the proceedings transferred to the 
county ct., brought an action in the county ct. 
against deft., who had been a shareholder in the 
society, for £14, the balance due upon a bond 
or note, repayable by weekly instalments. By one 
of the rules of the society it was provided that 
members who were borrowers could not withdraw 
their deposits until the loan was repaid. Before 
the date of the loan deft, had given the notice 
required by the rules of the society to withdraw 
money paid by him into the funds of the society 
amounting to £21 13s. The notice having expired, 
& the directors being unable to pay in accordance 
with the notice, they granted the loan of £15 to 
deft. Deft, sought to set off the sum of £21 13s. 
against the sum sued for, on the ground that having 
given a proper notice, according to the rules, he 
was entitled to receive his money prior to the loan 
being made, & had a right of action against the 
society which entitled him to set off that amount 
against the amount sued for ; — Held : deft, was 


PART III. SECT. 2, SUB-SECT. 3. 

m. Appeal to county court — 
Whether eubaequent appeal to High 
Court .] — Where under Charitable Loan 
Sc^ietles Act, 1906, s. 6, an appeal is 
taken to the county ct. from a decision 
of a ct. of summary jurisdiction, a 


further appeal from the county ot. to 
the judge of assize does not lie. — 
Stafford v. Teague (1907), 41 1. L. T. 
135.— IR. 

n. Appeal from courUy court — 
Where jurisdiction wrongly exercised .] — 
Where the county court Judge wrongly 


exercised the jurisdiction of a ct. of 
first Instance & gave a decree on a 

g rooeas brought on a loan fund note 
y a loan fund society as pltf., the 
judge of asshse has jurlsdfotion to 
reverse that decree. — Ballyjambsduff 
Loan Fund Sooibty v. Tierney 
(1907), 41 I. L. T. 187.— IR. 
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not entitled to set off this s\iin. The deposits had 
become a portion of the funds of the society, & 
were not specifically applicable to the repayment 
of deft.’s deposits merely by i-eason of the notice. 
It was not, in any sense of the expression, a debt 
due to deft., but assets of the society in the 
winding up ; & deft, was precluded from setting 
off this sum under the provisions of the Companies 
Act, 18(12 (c, 89). — Phillipson v. Hale (1880), 
43 L. T. 508 ; 45 J. P. 39, D. C. 

32. Advance to member on security of rever- 
sion — Failure to pay Instalment after voluntary 
winding up — Falling In of reversion.] — Coudinu- 
LEY V. Alliance Society, [1887] W. N. 220. 

33. Priorities — Notice of withdrawal before 
winding up.] — lie Mutual Society (1880), 24 
Oh. H. 425, n. 

AnnoUttions : — Difltd. Walton v. Ed^re (1884), 10 App. Cas. 

Xi. Consd. I?e Alliance Soc. (1885), 28 Oh. D. 559. 

34. .] — By the rules of a mutual 

loan society, which was registered as an unlimited 
CO. under the Companies Act, 1802 (c. 09), every 
year a separate fund was formed by subscriptions 


of members joining the society during the year. 
The accounts of each fund were kept distinct, &» 
members received appropriations out of the par- 
ticular fund to which they belonged. With- 
drawing members were entitled, after notice, to 
I^ayment in order of the date of notice, <fc only out 
of moneys received from time to time in respect 
of their particular fund. The society was volun- 
tai'ily wound up : — Held : upon the true con- 
struction of the rules such wdthdrawdng members 
were entitled to priority over the continuing 
members as to their paHicular fund, & the rule wit}\ 
regard to the withdrawal of members was a con- 
tract between the members of the society, & 
under it the members who had given notice of 
withdraw^al as above mentioned had a contractual 
right to be paid in priority out of their particular 
fund, & such right was not put an end to by the 
winding up or by the closing of the fund . — Re 
Alliance Society (1885), 28 Ch. D. 559 ; 54 
L. ,T. Ch. 540 ; 52 L. T. 695, C. A. 

Annotation : — Refd. Botten V. Citv & Suhurban I'crmiuient 
Bid)?. Soc., [18951 2 Oh. 41 1. 


PART IV. 

33 i. Priorities — Notice of withdrawal before iirinding up.] — ADiPirRXAM Pillai v. D’Sexa (1895), I. L. H. 19 Mad. 85. — IND. 
o. Compromise of claims.]— O'liKihhY v. Connor, Same v. Allen, [1904] 2 I. 11. 601. — IR. 


LOCAL AUTHORITIES. 

See Corporations ; Education ; Elections ; Highways, Streets, and Bridges ; Local 
Government ; Metropolis ; Poor Law ; Public Health and Local Administration ; 
Sewers and Drains ; Water Supply. 


LOCAL COURTS. 

See County Courts ; Courts ; Magistrates ; Mayor’s Court, London. 
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